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ADVERTISEMENT 


TO    THE 


PRESENT    EDITION, 


^T^  H  E  republication  of  this  work  has  long  been  a  de- 
^  Arable  objeft,  towards  extending  the  ufeful  purpofes 
of  it  to  the  hands  of  a  very  numerous  and  refpeftable  part 
of  the  profeflion,  who  have  hitherto  been  prevented  mak- 
ing that  acquifition  from  the  great  fcarcity  of  complete 
copies  to  be  met  with>  even  at  the  very  enlarged  price  to 
which,  from  its  acknowledged  merit,  it  had  gradually 
arrived. 

This  New  Edition  has,  however,  been  fufpended  in  de- 
ference to  the  intercfts  of  the  Uniyerfity  ot  Oxford,  (to 
whom  the  author  had  bequeathed,  the .  remaining  copies 
of  his  work,  as  part  of  a  fund  for  the  inftitution  of  the  Law 
Ltcfture  in  that  Univerfity,)  on  the  prefumption  that  the 
undertaking  might  have  been  deemed  eligible,  as  conducive 
towards  promoting  the  intentions  of  ue  founder  of  that 
learned  inftitution. 

The  prefent  undertaking  having  accordingly  been  pro- 
pofed  to  the  Vice-Chancellor  of  Oxford,  and  referred  to 
the  delegates  of  the  prefs,  it  was  on  the  part  of  the  Uni- 
verfity relinquiftied,  as  incompatible  with  the  ftatc  of 
the  Vinerian  fund,  which  determination  was  obligingly 
communicated  to  the  prefent  proprietors,  with  the  moft: 
liberal  encouragement  to  proceed  with  their  propoled  x«« 
publication. 

« 

It  remains  only  to  explain  the  plan  on  which  this  work 

is  Intended  to  be  executed : 

•  •  • 

The  Gen£ral  Abridgment  of  Law  and  Equity  of 
Mr.  Finer,  wi|l  be  republiihed  firom  the  originad  edition  in 
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ADVERTISEMENT. 

the  reduced  form  of  the  two  firft  volumes  now  prefented  to ' 
pubKc  notice,  with  fuch  corrections  as  appear  neceflary  on 
a  careful  perufalj  and  by  occafionally  confulting  the  original 
authorities. 

The  fubje6t  matter  which  was  extrafted  and  tranflated 
from  Lord  Chief  Juftice  Rollers  Abridgment  by  Mr. 
Finer  J  and  accordingly  diftinguifhed  in  the  original  edition' 
by  the  old  Englifh  black  letter,  is  in  this  edition  alfo  diftin- 
guifhed  without  the  ufe  of  that  kind  of  letter,  by  placing 
brackets  [  ]  at  the  beginning  and  end  of  each  placitum  or 
paragraph  which  ha3  been  fo  incorporated  from  the  valu*> 
able  work  of  Lord  Rolle. 

The   reduftion   of  fize    has    made    fome    alteration 
neceflary   in  the  mode  of  diftinguifhing   the  pages  of 
the  original  edition,  to  which  all  the  references  in  me  law 
books  have  hitherto  of  courfe  been  made :  on  that  account^ 
where  the  commencement  of  each  page  does  not  coincide , 
with  the  former  edition  as  ufual  at  the  top  of  the  leaf,  it  is 
pointed  out  by  the  figures  in  the  margin,  and  in  fome  in- 
ftances  moit  minutely  by  a  mark  of  reference  placed  in  the 
text ;  at  the  fame  time  the  convenience  is  preferved  of 
finding  the  number  of  the  page  where  it  is  ufually  looked, 
for,  in  the  corner  of  it,  agreeable  to  a  method  which  has 
been  lately  adopted  and  approved  in  fome  other  inftances. 

4 

The  Tables  of  Contents  to  each  volume  refpeftively, 
iMhich  in  the  original  edition  referred  the  reader  to  the 
general  head  and  fubdivifion  only,  are  now  improved  by 
the  addition  of  the  numbers  of  the  pages,  by  which  the 
convenient  ufe  of  the  work  will  be  much*  promoted.  The 
like  addition  will  be  made  to  the  general  Indexes,  in  which 
feveral  other  neceflary  improvements  will  alfo  be  made. 

On  the  completion  of  the  prefent  undertaking,  it  is 
prcpofed  to  compile  a  Supplement  from  the  books  of 
Reports  of  Adjudged  Cafes,  which  have  taken  place  fince 
Mr.  Viner's  time,  agreeable  to  the  plan  which  the  learned 
author  appears  to  have  recommended  at  a  future  period. 
Of  this  pare  of  the  undertaking^  further  information  will  b^; 
given  in  the  courfe  of  the  prefent  publication. 
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(A)  Of  Writs.     By  PlaintifTs  ownjhewtng. 


r 


t.  CT^RlSSPjiSS  upon  the  cafe  againft  a  miller.  The  writ  was 
JL  quod  cum  praed*  quer.  &c.  molere  dehtierunt  fme  multura^ 
&c.  praedift'  def*  prxdiftum  cj^xcrtnttm/tne  mt4ltura  tnoiere 
in  Isf'armis  impedivitj  &c.  and  was  abated  ;  for  it  appears  that  he 
ought  to  have  general  writ  of  trefpafs  of  his  com  carried  away 
by  force  and  arms.    Thel.  Dig.  117.  lib.  10.  cap.  27.  S.  3.  cites  J 

Mich.  41  E.  3.  24.     Vide  43  E.  3.  29.  44  E.  3.  20.  '  j 

2.  In  general  writ  of  trefpafs  of  a  korfe  taken^  it  appeared  by  He  ought  to  ] 
the  replication  of  the  plaintiff,  that  it  was  taken  in  the  high  Jireet  ^*^'<^  *fp«-  j 
of  the  king  ;  upon  which  the  opinion  was,  that  the  writ  ought  to  upon  the  ' 
abate,  and  that  the  plaintiff  ought  to  have  fpecial  writ,  '&c.  ftatuteof  ; 
Thel.  Dig.  117.  lib.  10.  cap.  27.  S.  6.  cites  Mich.  43  E.  3.  30.      ^^'J^hi^h^ 

prohibits  the  taking  diftrefles  by  any  but  the  King  or  his  officers,  having  fpecial  authority,  out  of  hit 
fee,  or  in  the  King's  highway,  or  in  the  common  ftreet.  45  £.  3.  30.' a.  pi.  i6.  But  the  Reporter 
dies  11  R.  2.  that  in  replevin  fuch  writ  was  maintainable,  notwithilanding  he  might  have  hit  writ 
upoohli  cafe.  Fiub.  Avowry,  pi.  87.  cites  Trin.  ix  R.  a.  accordingly. 

3.  Precipe  quod  reddat  againjl  two  ;  the  one  di/claimedy  the  other 
vouched  him,  The  demandant  confeffed  that  he^  nuloo  difclaimed^  had 
mthingy  and  counter-pleadedy  that  he  nor  his  ancejlors^  &c.  And 
upon  the  confcfTion  the  writ  was  abated. '  Br.  Brief,  pi.  151.  cites 
21  E.  3.  33. 

4.  Affife  of  land  in  2  v/V/f,  and  makes  his  plaint  of  all  the  land 
in  one  viil^  all  the  writ  fhall  abate  j  per  Cur.  Br.  Brief,  pi.  16. 
(bis)  cites  9  H.  6.  42. 

5.  Detinue  of  charters  inclofed  in  a  chefl.  The  defendant  came  by 
exigent f  and  the  plaintiff^  declared  of  one  charter  in  fpecial ;  and  the 
defendant  of  the  refl  nvaged  his  law,  and  did  it  immediately  ;  and  of 
the  charter  in  fpecial  he  faid^  that  he  did  not  detain^  and  the  others 
c  contra.  And  Pafton  J.  held  clearly,  that  the  writ  fhall  abate  by 
the  declaration  of  the  plaintiff  himfclf,  becaufe  he  declares  of  a 
charter  concerning  frank-tenement y  of  which  exigent  does  not  lie  ;  for 
a  man  cannot  join  in  one  and  the  fame  writ  a  thing  whereof  of 
parcel  the  procefs  fhall  be  dijlrefs  infinite y  and  of  the  refl  exigent ; 
and  if  this  had  been  apparent  in  the  writ,  the  writ  fhall  abate 
clearly  ;  and  fo  where  it  appears  in  the  declaration  by  him.     But 

Vol.  I.  B  quaere 


I  abatements 

quxre  of  this  opinion  y  for  this  is  often  permitted  elfewhere.  Bf« 
Brief,  pi.  236.  cites  14  H.  6.  i. 

6.  Where  the  writ  abates  in  pari  of  the  plaintiff's  own  (hewing, 
there  it  abates  in  the  whole  ;  per  Frowike  Ch.  J.  Kelw.  56.  M. 
20  H.  7.  pL  5. 

7.  In  maintenance  againfi  two,  the  one  pleaded  that  he  was  thi 
partes  attorney,  and  retained  eounfel  for  his  client,  and  gave  los. 

C  2  1  ^f  his  majier^s  money  ;  and  the  plaintiff  faid  that  he  gave  40  d.  to 
the  jury,  &c.  and  the  others  c  contra  ;  and  the  other  pleaded  net 
guilty^  and  all  found  for  the  plaintiff.  And  per  tot.  Cur.  except 
Needham,  becaufe  the  a&ion  is  brought  of  joint  maintenance, 
and  the  plaintiff  in  pleading  hcu  confeffed  of  record  that  it  was  of  fe^* 
veral  maintenances,  the  writ  fliall  abate  by  his  confeffion,  where  by 
the  law,  iffuch  matter  had  been  found  by  verdiB,  the  plaintiff  Jbould 
have  recovered;  or  if  part  had  been  found  for  him,  and  part  againfi 
him ;  and  ihould  have  been  amerced  iox  the  reft  \  as  in  tref- 
pofi  og^i^  2,  who  plead  not  guilty,  the  one  is  found  guilty  of  part, 
mnd  acquitted  of  the  refl ;  and  the  other  is  found  guilty  of  the  rejl^ 
and  acquitted  of  the  firfl  part ;  or  in  decies  tantum  it  is  found  that 
they  took  money  fever  ally,  the  plaintiff  (hall  recover.  Br.  Brief,  pi. 
245.  cites  36  H.  6.  27. 

8.  Where  the  King  granted  to  thofe  of  P,  conufance  of  pleas  arifing 
tn  P.  and  that  no  burgefs  of  P,  fhall  be  impleaded,  unlefs  in  P.  of 
any  aB  done  there,  in  an  aftion  againft  a  burgefs  he  pleaded  .it 
to  the  writ,  by  which  the  writ  was  abated  by  award,  becaufe  by 
the  count  it  appeared  that  the  trefpafs  was  in  P.  Br.  Brief,  pi*  323. 
•cites  9  H.  7.  12* 

7  Mod.  89.  p.  If  a  man  demands  a  debt  of  20  L  and  confeffes  he  has  no  right 
^^'  to   10/.  of  it ;  or  demands  100  acres,  and  confeffes  he  has  no 

right  to  50  of  them,  no  doubt  the  Court,  ex  officio,  or  the  party, 
either  by  plea  in  abatement,  or  as  amicus  curiae  at  leaft,  might 
take  knowledge,  and  abate  the  writ.  But  if  they  went  on  to  iffue, 
and  a  verdiB  be  given  where  the  ftatute  gives  relief,  it  doth  as 
well  when  it  appears  of  the  party's  (hewing  as  otherwife.  Hob* 
279.  Mich.  13  Jac.  in  Clanrickard's  Cafe. 

10.  It  is  regularly  true,  that  if  the  plaintiff  himfelf  difcovers  to 
the  Court  any  thing,  whereby  it  may  appear  tha:   he  had  no  caufe 
of  aBion  when  he  commenced  it,  his  writ  fhall  abate.     As  if  he 
will  demand  a  debt,  or  diftrain  for  a  rent  before  the  day  of  pay- 
ment, of  his  own  (hewing  it  is  againft  him.     Hob.  199a  Mich* 
15  Jac.  in  Cafe  of  Brickhead  v.  the  Archbi(hop  of  York. 
As  if  ansa       II.  &  if,  of  his  own  (hewing,  though  he  had  caufe  of  aBion^ 
hi»*e^wnt%  y^  *'  ^^  *^  another  manner,  it  will  be  againft  him.     Hob.  199. 
tr€jp^\y  in  Cafe  of  Brickhead  v.  the  Archbi(hop  of  York. 

faittfizy  and 
e  brings  bit  writ  againfi  we  of  thexni  and  after  eonffffti  tbt  trefpajt  to  ht  done  hy  the  rwo,  his  writ 
ihall  abate.    ThebaTs  Pig.  lib.  5.  cap.  iS.  S.  i.  cites  Mich.  9  H.  6.  36.  So  if  he  declares, 

that  he  with  the  other  did  the  trefpafs.  Hob.  X99.  in  cafe  of  Briclchead*  v.  the  Archbiihop  ii 
York*  ■  ■■  But  if  he  brought  his  a^on  againft  one  alone,  and  the  defendant  had  f  leaded  that  bt 
n»ltb  otbtri  did  tbe  tteffafs,  and  that  the  plaintiff  bad  releafid  to  tbe  other,  and  the  plaintiff  denies  the 
leleafe,  whereby  he  dotn  in  a  manner  confeis  that  the  other  were  joint  trefpaflbrsy  yet  this  a^ion  ihall 
not  abate.  Hob.  199*  ia  caie  of  BrickhHd  T«  A^^iObo^  Qf  Yvrk«  ■  iiii  Rep.  5.  b>  Hob.  x64« 
a6i.  9  Rep.  53. 


ddatemett^ 


(B)  Abatement.     By  A&,  of  the  Party. 

t*  TF  a  man  brings  ceflavlt  againjl  N»  who  aliens  to  S.  peudbig  the  If  a  lord 

-*   writ  J  and  the  demandant  takes  the  rent  and  homage  of  S.  ^^^  '^'^•f^[^f^^ 
after  recovers  agdlnjl  N.  there  S.  may  avoid  the  recovery ;  for  by  fg„a„t  ,«. 
the  acceptance  of  the  rent  and  homage  the  writ  is  abated,  and  fiofs  a 
the  aaion  cxtind.     Quaere-     Br.  Ceffavit,  pi.  15.  cites  21  E.  3.  {^IJ'^l^^ 
1 8.  per  Stone.  «  </<vi  homage 

to  the  lord 
pemiin^tbe  writ,  and  after  the  lord  recoTers,  the  feoffee  may  faliify  the  recovery;  for  the  writ  was 
abated  by  the  taking  of  the  homage.    Br.  Faux  de  Recov.  pi.  15.  cites  36  H.  6.  32. 

2.  It  feems  that  a  fufpenjion  of  the  aEtlon  for  a  time^  by  the  aEi  of     C  3  ] 
the  plaintiff  himfelf^  pending  the  writ,  is  an  abatement  of  the 

writ.     Br.  Brief,  pi.  308.  cites  42  AfT.  2i. 

3.  Af^Je  of  rent  againjl  W,  and  R.  R.  made  default,  and  W. 
appeared,  and  anfwered  as  tenant  of  the  hnd  and  peniour  of  the 
rent.  (Quaere  how  he  can  be  tenant  and  pemour ;  but  he  may 
be  tenant  and  deforceor,)  and  that  the  lai\d  was  given  in  tail 
to  A.  his  anceftor,  and  conveyed  by  defcent  to  his  mother  5  and 
that  the  mother  died,  and  the  land  defcended  to  him  pending  the 
writ,  judgment  of  the  writ.  The  plaintifF  faid  that  R.  father  ^f 
TV.  bad  the  land  by  the  curtefy  the  day  of  the  writ  purchafed^  and 

furrendered  to  JV.  pending  the  writy  to  which  W.  agreed^  by  which 
W.  became  tenant,  and  yet  is ;  and  W.  not  knowing,  of  the 
furrender,  demurred  in  law;  and  the  truth  was,  that  iJ.  y«r- 
rendered  to  W.  pending  the  writf  and  died  pending  the  writ.  And 
per  June  Ch.  Baron,  the  writ  is  good ;  for  the  taking  of  the 
fuirender  is  the  off  of  the  tenant  pending  the  writ,  which  maies 
it  goody  as  a  purchafe  pending  the  writ  makes  the  writ  good ;  for 
if  the  tenant  by  die  curtefy  had  charged  the  land,  he  (hould 
have  held  charged.  But  Rolf  contra ;  for  if  writ  of  entry  be 
brought  againft  W.  after  the  furrender,  he  Jhall  be  fuppofed  in  by 
the  mother ;  and  if  the  fon  diffeifes  a  man  to  the  ufe  of  his  father ^ 
and  aflife  is  brought  againft  father  and  fon,  if  the  father  dies, 
the  writ  fhall  abate.  Pafton  faid,  in  praecipe  quod  reddat  againft 
the  fon,  after  the  furrender,  he  fhall  have  his  age  and  aU  ad- 
vantages, as  if  he  had  come  to  the  pofleflion  by  defcent,  and 
therefore  the  writ  ihall  abate  \  quod  Hulfe  conceflit.  And  all 
the  ferjeants  denied  it,  by  which  the  tenant  was  awarded  to 
anfwer.  Quod  nota.  But  Rolf  had  his  challenge  thereof.  Quod 
nota.  And  quaere;  for  it  is  a  good  cafe.  Br.  Brief,  pi.  240. 
cites  I  H.  6.  I. 

4.  In  cui  in  vita  rf  3  acresy  it  was  agreed,  that  if  the  demand* 
ant  by  another  a£lion  recovers  one  of  the  3  acresy  and  enters^  it  fliall 
abate  all  the  writ,  becaufe  it  is  the  a£t  of  the  demandant  to 
recover  it,  and  to  enter,  and  therefore  (he  fhall  abate  her  cui  in 
vita.  Quod  nota,  that  recovery  in  aflife  of  parcel  of  the  land 
fliall  abate  the  cui  in  vita  for  all  the  3  acres.  Br.  Brief,  pi.  338. 
cites  .1  £•  4«  3*  4*  and  a  £.  4.  10. 

B  2  5.  Every 
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a{iatement; 

5.  Every  dlfcontinuance  of  procefs  abates  the  original,  but  not  a 
mifcoutinuimce,  Bulft.  143.  Arg.  cites  i  H.  7.  I.  b.  and  21  H. 
7.  10-  b. 

6.  If  the  plaintiff  in  quare  impedit  be  nonfult  after  appearance^ 
dtfcofit'mue  his  fuit,  or  be  made  a  knight  pending  the  writ,  thefe 
are  his  own  a£);s,  and  (hall  abate  the  writ.  7  Rep.  27.  b.  Pafch. 
40  £Iiz.  Sir  Hugh  Portman's  Cafe. 

7.  B.  brought  trefpafs  vi  &  armis,  yjr  taking  his  horfe  the  14th 
of  Oftober.  The  defendant  jufifes  as  baily^  (sfc.  for  an  efiray  ; 
and  that  he  delivered  it  to  the  plaintiff  the  i6th  of  Oftober. 
And  the  plaintiff  replies^  That  the  defendant  himfelf  faid  that  tlic 
1 6th  day  of  Oftober,  before  the  re-^Iivery^  he  had  ufed  and  worked 
the  fajd  horfe,  Rcfolvcd,  on  demurrer,  that  by  his  acceptance  of 
his  horfe,  be  it  before  or  hanging  the  adtion,  the  plaintiff  has 
not  abated  his  writ.     Noy  119.    Bagfhaw  v.  Gawen. 

8.  In  a^on  for  words  againft  baron  and  feme^  the  baron  died, 
and  pending  the  fuit  xht  feme  took  another  htifband ;  the  Court 
inclined,  that  the  writ  was  abated,  becaufe  the  defendant  by 
her  marriage  had  changed  her  name ;  but  took  time  to  advife. 
Sty.  138.  Mich.  24  Car.     White  &  Ux.  v.  Harwood  and  Ux. 


odi«  Ac.  (C)  Abatement,     By  other  Aaion, 

fion. 

*•  ^  -^      I.  jT  is  faid.    That  if  tenant  by  elegit  be  oufledy  and  he  brings 

^^>  ^'^^  ^^  '"  reiyerfion  brings  another  affife,  as  to  the  one 
the  writ  of  the  other  fliiiU  abate.  Thel.  Dig.  192.  lib.  12. 
cap.  30.  S.  27.  cites  Mich.  12  H.  6.  4.  and  Mich.  48  £.  3.  21. 
where  it  is  faid.  That  the  law  is  fo  in  all  the  cafes  where  t'W§ 
may  bring  aSlion  for  the  fame  thing  fcverally, 

2.  If  feveral  perfons  bring  feueral  anions  for  the  fame  thing  to 
which  they  have  all  equal  rights  and  the  writs  are  all  rt  turned 
en  the  fame  day,  they  fhall  all  abate,  becaufe  it  is  uncertain  to 
the  Court  (if  the  tenants  confefs  the  aflions)  to  whom  they 
fhall  award  feifixf,  fince  their  titles  are  all  alike,  and  all  returned 
at  one  and  the  fame  day,  for  the  date  in  this  cafe  is  not  ma* 
terial ;  for  they  are  not  of  record  before  the  return  j  and  for 
the  uncertainty  all  the  writs  fliall  abate.  Arg.  PL  C.  10.  b.  in 
Manfell's  Cafe. 

3.  Two  adbions  were  brought  at  the  fame  time  againft  the 
defendant  for  the  fame  thing,  with  fome  little  immaterial  variation 
in  the  duty  prefcribed  for.  The  defendant  averred,  that  both 
were  for  the  fame  duty,  and  fo  pleaded  the  one  in  abatement  of 
the  other,  mutually ;  and  they  were  both  abated.     Freem.  Rep. 

mgainfitbe'    ^qi.  pi.  526.  Trin.  1675.    The  Mayor,  &c.  of  London,  v.  B. 

snt  fir  the  fame  fbingf  the  firft  not  being  determined,  the  fecond  writ  ihall  abate ;  for  the  law  abhors 
multiplicity  of  avians  j  and  will  not  allow  that  a  man  fliall  be  twice  arrefted,  or  twice  attached  by  hia 
goods  fur  the  Time  thing  j  for  if  fo,  he  might  fuffer  in  infinitum.  G.  Hift.  of  C.  B.  2051  206.  ■ 

New  Abr.  1  j*  has  the  Came  words,  and  fo  goes  on  tranfcribing  for  a  long  way.  * 


"Whtnctcr 
it  apftart 
•IT  the  rt- 
dordi  that 
tbi  plaintiff 
has  Jued  cut 
two  turits 


4*  An 


abatement 

4.  An  aBion  brought  in  the  Marjbaljea  VfZ^Jlm^  by  habeas  corpus^ 
and  removed  into  B,  R.  where  Hit  plaintiff  delivered  a  declaration  va- 
rying  from  the  former  plaint*  The  defendant  pleaded  the  plaint 
in  the  Marfhalfea,  and  the  removal  thereof,  and  that  it  was  for 
one  and  the  fame  caufe  of  aftion.  Upon  demurrer  it  wns  held. 
That  the  habeas  corpus  does  not  remove  the  caufe  of  the  inferior 
court ;  p.nd  a  plaint  pending  in  an  inferior  court  is  no  plea  to 
an  a£lion  brought  in  the  courts  at  Weflminfter ;  and  there  is 
difference  between  a  recordari,  certiorari,  and  a  habeas  carpus. 
And  judgment  was,  that  the  defendant  fhould  anfwer  over.  2  Ld. 
Raym.  Rep.  1 102.  Hill.  3  Ann.  Seers  v.  Turner. 


(D)    By  taking,  &c.  the  Thing  fued   for,   or   in 

Difpute. 


^l.lN   debt  of  10 1,  the  defendant  faidj  That  the  plainttj-   has  \^     \\ 

^  received  ^h  of  it  pending  the  writ;  and  no  plea,  but'fliall  cites  5  H.* 

anfwer  to  the  debt ;  but  acquittance  of  part  fuffices  to  difcharge  all  ?•  4J'  p*^ 

tlie  aftion.     Br.  Dette,  pi.  137.  cites  3  H.  7.  3.  h^^'.TH^ 

Debt  upon  cbUgatbr  of  20/.  upon  co'Jition  to  pay  10/.  &c.  the  dcfendznt  p/emM p.Tymmt  cf  part  of  the 
to/,  pendlag  the  wriff  this  is  a  good  plea  to  the  writ,  per  Brian  j  and  per  Cur.  it  is  a  gof^d  pica  to  pfead 
payment  of  the  Jum  in  tht  ccmiition  \  and  this  by  reajon  of  the  condition  \  for  otherwile  paynienc  is  no  plea 
in  debt,  unlef»  it  be  by  rearon  of  the  condition:  and  lo  is  15  H.  7.  10.     But  acqu:ttaK,,t: cf  the  receipt 
•f  parr  ptndh^g  the  writ  gots  to  all  the  ivrit*     Br.  Dette,  pi.  222.  cites  5  H.  7.  41.— And  in  dbt 
ugair^  ieffet  fwr  yearly  payment  cf  part  Ik  aforjgn  county ^  is  a  good  plea  to  alt  tbt  vfrif.     \\>id»^'A'td 
hj  9  H.  5>  2*  vfk erg  payment  it  a  good  plea ^  as  in  the  cafe  of  the  leafe  and  condicion,  the  receipt  pend- 
ir.g  the  'u/rit  it  a  good  pita  without  acquittance^     Contra  where  payment  is  no  pica  in  bar; 
there  it  is  so  plea  to  the  writ;  quod  nota,  by  all  the  3  books.     Note  a  good  dlveriity.    r    ^    -1 
]btd.-*Ia  delft  upon  an  obligationy  the  defendant  faid  that  the  plaintiff  had  received  parcel  of  L   5    J 
the  6d>l  pending  the  writf  and  thetcof  Jhewed  acquittance^  and  demanded  judgnient  of  the 
writ;  fed  non  allocatur;  but  was  compelled  to  anfwer  to  the  reft.     Thel.  Dig.  iSS.  lib    I2.  cap.  22. 
S.  I.  ciics  Hill.  15  E.  2.  Brief  S19.  and  34  H.  6.  2.     Per  Frifot.    And  Hill.  39  H.  6.  45.     Contm 
it  is  held  i  E.  4.  4.  2  E.  4.  1 1 .     See  5  H.  7.  ultimo,  inafmuch  as  the  plea  is  U  the  adion  for  parcel. 
And  it  was  held  there,  that  fuch  plea  is  not  good  without  (hevwing  acquittance;  but  Moylc  e  contra. 
And  fee  as  to  this  point,  that  the  Juftices  were  In  dlverfe  opinions  Mich.  5  E.  4.  1 39,  40.     But  the 
o^njon  of  the  Juftices,  Trio.  7  £.  4.  15.  is,  that  the  plea  is  not  good  without  (hewing  acquituuxce; 
and  k>  it  is  agreed  2a  E.  4.  50.  in  writ  of  annuity,  and  Trin.  15  H.  7.  10. 

It  was  faid  by  Needham,  That  fuch  a  plea  by  acquittance  flycwn  goes  to  all  tbt-  writ,  if  the  plaintiff 
doei  not  deny  his  acquittance  ;  but  if  he  denies  it,  and  it  bzfounJ  by  irqucji  for  tb:  defendjrj,  the  writ 
is  good  for  the  reft.     Thel.  Dig.  188.  lib.  I2*  cap.  20.  f.  2.  cites  Mich.  4  £.  4*  35. 

In  debt  upon  ohligaticnj  with  condition  to  pay  a  /efs  funtf  it  is  a  good  plea  to  pK-ad  receipt  of  parcel 
•fthelejsjum  in  abatement  of  the  writ;  but  the  receipt  ought  to  be  after  the  Lfi  continuance,  Thel. 
Dig.  xSS.  lib.  &2.  cap.  22.  f.  3.  cites  5  H*  7.  fbl.  ulc. 

In  deht,  upon  obligation  of  8c  /.  the  defendant  pleaded  tlat  plairtiff  bad,  by  the  cuflom  of  London, 
attacbed  (pending  the  bill)  40/.  in  the  hands  of  y,  5.  in  fatisfaSiion  of  the  d:bt\  and  prayed  the  bill 
might  abate*  U  was  objedcd,  that  this  .imounted  only  to  an  acceprance  o\  paic  pendente  billa,  and  is 
in  bar,  and  not  in  abatement.  And  all  the  court  (except  Popham)  conceived  cha:  u  s  a  pira  l.i  bar,  but 
not  in  abatement  (  for  the  plaintiif  for  this  part  is  to  be  barred  for  ever  ;  and  thii  le^cipc  of  parcel  is  a 
lawful  ad.     Cru.  E.  34a.  pi.  21.  Mich.  36  8c  37  Eliz.  B.  R.  May  v.  Middlcton.  u.  ^  8.  pi. 

S20.     Moy  V.  Middleton,  S.  C.  accordingly.  S.  C.  cited  by  Holt  Ch.  J.  12  Mod    y.t.  in  cafe 

<f  Pearce  v.  Paxton. 

In  ^/,  upon  afingle  bill  o(  ^oU  the  defendant  after  imparlance  plen.'cd.  That  after  the  laft  con. 
tinuance  the  defendant  had/>rfi</the  pIiintifT  5/.  parcel  of  the  50/.  and  dcmarjdcd  ju«1jmenc  wt  t  v.  b:il. 
'Whereupon  the  plaintiff  demurred;  and  becaufe  the  defcnd.^nc  dia  nr-t  aluge  that  lie  tuJ  m  a  qMitti^r.  r, 
which  be  ought  to  produce,  judgment  >ha%  given  a^amlt  the  dctcndant,  triat  he  ihuuid  aiilwer  over,  «c« 
All.  63.  Pafch.  24  Car.  B.  K.  Loder  v.  Hampihire. 

In  debt  on  afingle  ob/igatrin,  the  defendant  pleaded  payment  of  part  fi:  ce  the  adti  in  br  jughf .  PerCur. 
This  is  a  good  plea  in  abatement  of  the  writ,  but  not  in  bar  of  the  achon  bty.  aia.  Pafch.  1649. 
Hoilingworth  v.  Whetllone. 

If  in  debt  the  defendant  pleads,  diat  (ince  the  purchafing  the  writ,  the  plaintiff  has  received  part  of 
the  debt,  the  whole  writ  fhall  abate,  becuufc  it  appears  tbe  whole  mutcy  is  not  due^  at  by  tbt  writ  tx  dt» 

msaded,  wfaicii  he  bad  already  begua  m  a  court  of  juilice,    C.  Hiil*  of  C.  B.  203. 

53  B«t 

/ 


g  aaotement. 

But  In  debt  oa  an  MgatUn  to  ieVtwr  lo  fMMrtirs  efhdrhyt  it  is  no  plea  in  abatement  to  fgf,  fbal 
ftndentt  placito  the  plaintiff  had  rtcehoed  I  ^  ^uarttrsy  for  it  it  ealUteralf  and  not  the  fum  contained  m 
the  obligation.  And  if  ic  be  a  plea,  it  is  in  bar.  And  judgment  for  the  plaintiff.  Cro.  E.  153.  pi. 
23.  Mich.  33  and  34£liz.  B.  R.  Stone  v.  Radift.— G.  Hift.  of  C.  B.  203.  cites  S.  C.  and  fajrs^ 
That  the  condition  not  being  fulfilled,  the  penalty  it  ftill  in  force.  Cro.  £•  a6o.  pi.  44.  in  the 

fame  Term,  ANoasws  v.  Kirki,  S.  P.  And  there  being  a  verdiAfor  the  plaintiff,  it  wat  reiblved 
that  it  was  helped  by  the  ftatute;  and  the  plaintiff  had  judgment,  though  it  was  moved  to  be  no  piea» 
and  fo  no  iffue ;  and  no  deed  was  (hewn. 

It  was  moved  in  debt  upon  contrfiff,  that  receipt  of  parcel  it  no  plea,  and  that  in  dek  upon  Utjefir 
yearly  payment  of  parcel  in  another  county  ikall  abate  all  the  writ*  Thel.  Dig.  i83.  lib.  ia«  cap.  22. 
U  4«  cites  Hill.  3  H.  7.  3.  Quzre. 

2.  In  every  a£bion  where  one  demands  land,  or  other  thing  «af- 
prefsly  by  his  writ,  if  he  comes  to  the  fame  thing  pending  the 
writ,  the  plaintiff  abates  his  own  wf  it ;  but  where  a  writ  is 
brought  for  a  tort  done,  as  writ  of  ravifhment  of  ward,  wherein 
the  ward  is  not  demanded  \  fo  that  it  is  only  an  a£iion  of  tref- 
pafs  in  its  nature,  by  the  common  law ;  and  alfo  in  trefpafs  for 
goods  taken,  it  is  no  plea  for  the  defendant  to  fay,  that  plaintiff  is 
feifed  of  the  goods  \  for  he  does  not  demand  any  goods  by  his 
writ ;  and  yet,  if  he  has  not  the  goods  again  before  verdi£l,  he 
fhall  recover  the  value  of  them,  but  if  he  has,  the  damages  ihall 
be  affeffed  for  the  trefpafs  only ;  but  in  detinue^  replevin,  or  quare 
impedity  fuch  plea  is  good,  becaufe  it  is  a  falfification  of  his  own 
writ.  Keilw.  20.  b.  pi.  6.  Hill.  12  H.  7.  Canterbury  (Arch- 
bifhop)  V.  Conway. 

3.  In  debt,  receipt  of  part,  hanging  the  writ,  abates  all  the 
writ;  per  Fofter  J.  2  Brownl.  130.  Peto  v.  Checy.  Keilw.  20. 
b.  pi.  6.  Arg.  S.  P.  But  in  trefpafs  for  goods  taken,  coming  to  the 
goods  hanging  the  writ  does  not  abate  the  writ ;  for  he  does  not 
demand  any  goods  by  his  writ ;  and  yet  if  he  has  not  the  goods 
again  before  tlie  verdidi,  he  fhall  recover  the  value  of  them  :  but 
in  detinucy  replevin,  or  quare  impedit  coming  to  the  thing  hanging 
the  a£tion,  is  a  good  plea  in  abatement ;  per  Fineux  Ch.  J.  and 
Rede.     Keilw.  20.  b.  pi.  6.  Hill.  12  H.  7.  Archbifhop  of  Canter- 

,        bury  V.  Sir  Hugh  Conway. 


[  6  ]      (E)  By  Seifin,  &c.  of  the  Demandant  or  Plaintiffl 

I.  tN  replevin  it  is  no  plea  to  fay.  That  the  plaintiff  was  feifed  of 
•*"  the  heafls  the  day  of  the  writ  purchafed.    Theloall's  Dig.  149^ 
lib.  II.  cap.  36.  f.  3.  cites  tempore  E.  i.  Replevin  28. 

2.  \n  Mortdance/ier  by  three,  two  svere  fummoned  and  fevered  i 
and  as  to  the  3^,  the  tenant  faid  that  the  demandant  himfelf  'was 
feifed  of  that  which  belonged  to  his  purparty  the  day  of  the  writ 
purchafed,  &c.  and  held  a  good  plea,  without  pleading  over  to 
the  points  of  the  writ.  But  it  is  not  fo  of  non-tenure.  Theloall's 
Dig.  149.  lib.  II.  cap.  35.  f.  18.  cites  8  £.  2.  It.  Kane.  Mort- 
daunc.  40.     And  feifed  at  his  will  in  aflize.     22  AfH  19. 

puHd^h^       3-  ^^  ^^^  of  ^^^^i  ^o  ^^Y  ^^^^  ^^  demandant  himfelf  was 
the  demand-  feifed  of  parcel  the  day  of  the  writ  purchafed,  is  a  good  plea  to 

ant  in  feifed 

•f  tbt  moiety  of  the  Und  dematidedy  toitbout  fitvfing  bow  he  U  feifed.     Thdoall's  Dig.  148.  lib.  11  • 

iap.  35.  f.  6*  citM  Mich.  8  £.  3.  4401 

the 


abatement;  < 

the  writ  for  all.  Theloall's  Dig.  148.  lib.  11.  cap.  35.  f.  4.  cites 
Pafch.  4E.  3.  132.  contra  32  E.  3.  Brief  345.  in  Wafte  162.  25 
£.  3.  39.  27  £.  3.  82*  28  AC  50.  and  5  H.  7.  7.  notwitliftand- 
ing  that  he  could  not  have  other  writ  of  thb  parcel  againft  any 
other. 

4.  In  writ  of  wafte  againft  tenant  for  life,  it  is  a  good  plea  to 
the  writ  to  fay,  that  the  demandant  himfelfnuas  feifed  of  the  land 
the  day  of  the  writ  purchafed.  Theloall's  Dig.  148.  lib.  11. 
cap.  35.  f.  5.  cites  4  £.  3.  147.  and  11  £.  2.  Wafte  114.  and  in 
aflize,  27X^.30.51. 

5.  Where  2  parts  of  a  manor  are  in  demand,  it  is  a  good  plea 
to  the  writ  to  fay,  th^it  the  demandant  is  feifed  of  an  advowfon  and 
2  acres  of  land  parcel  of  the  whole  manor.  Theloairs  Dig.  148. 
lib.  1 1,  cap.  35.  f.  6.  cites  Mich.  4  £•  3.  162. 

6.  In  firmedon  of  rent  fervicey  if  the  defendant  pleads  that  the 
plaintiff^  is  feifed  of  parcel  of  the  land  ont  of  which  the  rent  iflues,  this 
is  to  the  action  for  the  portion,  and  not  to  the  writ  Theloall's 
Dig-  148.  lib.  II.  cap.  35.  f.  3.  cites  Mich.  17  £.  3.  57. 

7.  In  writ  by  £.  againft  F.  it  was  pleaded  that  E.  nvas  tenant  the 
Jay  of  the  tvrit  purchafed.  See, ;  to  which  it  was  replied,  that  before 
tie  vnit  purchafed,  F»  recovered  the  land  againfi  E.  by  a  dum  fuit 
infra  intern,  and  hadfued  execution,  and  is  now  feifed,  t5*r.     Upon 
which  the  writ  was  adjudged  good.     Theloall's  Dig.  146.  lib. 
II.  cap.  35.  f.  19.  cites  Trin.  22  £.  3.  8. 
•  8.  \n  firmedon,  the  tenant  pleaded  that  he  brought  an  ajffe  of  the 
fame  land  againfi  the  demandant  and  recovered,  and  before  execution 
fuedthis  writ  is  purchafed,  &c.    And  held  a  good  plea,  and  the  de- 
mandant compelled  to  maintain  his  writ  that  the  tenant  was  feifed 
the  day  of  the  writ  purchafed.     Theloall's  Dig.  148.  lib.  ii. 
cap.  35.  f.  8.  cites  Pafch.  27  £.  3.  80.  but  fays,  that  in  the  fame 
cafe  the  contrary  was  adjudged,  becaufe  the  tenant  by  the  recovery 
in  affife  was  tenant  and  feifed  in  law*    Mich.  28  E.  3.  95. 

9.  \n  falfe  judgment  againft  him  who  was  party  to  the  recovery,  the 
tenant  pleaded  that  the  plaintiff  was  feifed  of  the  franktetiement  the 
day,  &c.  and  yet  is,  &c.  And  held  a  good  plea  by  Finchden  ; 
but  Knivet  contra,  quaere.  Theloall's  Dig.  149.  lib.  ii.  cap.  35. 
L  1 1,  cites  Mich.  38  E.  3. 41. 

10.  In  fcire  facias  the  tenant  pleaded  that  the  demandant  was 
tenant  the  day  of  the  writ  purchafed,  and  yet  is.  And  held  a  good 
plea.  Theloall*s  Dig.  149.  lib.  11.  cap.  35.  f.  13.  cites  Mich. 
39  E.  3.  37. 

1 1.  In  writ  q{ forcible  entry  upon  the  ftatute  of  8  H.  6.  it  is  no 
plea  to  fay  that  the  plaintiff  was  feifed  the  day  rf  the  writ  purchafed, 

and  if  it  be  a  plea  it  is  to  the  adion.     Theloall's  Dig.   149.     [73 
Kb.  II.  cap.  35.  S.  16.  cites  Hill.  22  H.  6.  42.  per  Newton. 

12.  In  writ  of  right  of  advowfoti,  to  fay  that  the  demandant  it 
feifed  of  the  fixth  part  of  the  advowfon  the  day  of  the  writ  purchafed^ 
is  a  good  plea  to  all  the  writ,  and  fo  it  is  of  a  manor  and  fuch 
entire  thing,  &c.  But  it  is  otherwife  if  the  demandant  be  of 
acres,  and  the  tenant  fays  that  the  demandant  is  feifed  of  one 
acre  parcel,  &c.  Theloall's  Dig.  149.  lib.  1 1.  cap.  35*  f.  17*  cites 
Mich.  5  H«  7«  7*  quaere* 
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[F]  By  Mifnofmer. 

I.  'pNTRY,  that  the  tenant  entered  by  W.  and  K.  his  feme y^  the 
^^^  tenant  faid  that  her  name  is  J.  Prift,  and  the  demandant  faid 
that  flie  is  known  by  the  one  name  and  by  the  other  ;  &  non  allo- 
catur, but  was  compelled  to  maintain  that  her  name  is  K.  Br. 
Brief,  pi.  155.  cites  21  £•  3.  47,  48. 

2.  In  aflife  againjl  A,  and  B,  and  Margery  his  femt^  the  baron 
faid  that  before  the  writ  purchafed  he  had  a  feme  named  Mar- 
gery, who  died  before  the  writ,  and  now  he  has  another  feme 
named  Margaret.     Judgment  of  the  writ,  and  the  writ  abated  ; 
S.  P.  for      qiiod  nota.     Br.  Brief,  pi.  300.  cites  30  Aff,  16. 
he  himfclf         3.  It  was  held  by  Seton,  that  in  trefpajs  the  one  defendant  fhall 
may  plead      ^^^  plead   the    mifnofmer.  of  the    other ^      But    in    ivrit   of  war4 
Mifnofiner     againft  two  they  may  join  in  pleading  mifnofmer  of   the  one 
pi.  10.  cites  of  them.     Theloall's  Dig.  123.  lib.  11.  cap.  5.  f.  8.  cites  Mich. 
35  "-^6.      jQ  E^  J,  22, 

s  p  B  ^  ^are  impedit  by  the  King  againfl  the  Provofi  of  the  Houfe  of 

Mifnofmer     C*.  the  defendant  faid  that  the  fame  King  gave  leave  to  ST-  B.  to  give 

pi.  24.  cUes  the  manor  of  P.  to  found  a  chauntery     "  a  Provo/i  atid  i  o  Chap^ 

5*  ^«  lainsy  and  that  he  fhould  be  named  Pt  vof  *of  the  Chauntery  of  C 

Judgment  of  the  writ  which  calls  him  Provofi  of  the  Houfe  of  C. 

And  therefore  the  writ  was  abated  notwithftanding  that  the  King 

averred  that  he  is  ktwwn  ]by  the  name  of  Provofi  of  the  Houfe^  &c. 

The  caufe  feems  to  be  becaufe  the  King  (hall  take  conufance  of 

the  name,  which  he  himfelf  appointed,  by  his  writ.     Br.  Brief^ 

pL  137.  cites  38  E.  3.  14. 

5.  Scire  facias  was  maintained  againfl  executors  out  of  a  recog- 
nizance without  naming  them  by  their  proper  names.     Theioall's 
Dig.  lib.  6.  cap.  2.  f.  4.  cites  Hill.  41  £.  3.  Brief,  539. 
Br.  Mifnof-       6,  In  formedon  of  the  manor  of  A.  juxta  K.  the  tenant  demanded 
nicr,  pi.  12.  judgment  of  the  writ,  becaufe  parcel  of  the  manor  of  A.  is  in  JT. 
40^.3.22.  where  the  writ  is  A.  juxta  K.  and  in  truth  the  name  was  A.  be^ 
fide  K.    Finch,  faid  where  one  is  named  W.fon  of  John^  where  his 
faihcr^s  name  is  Richard^  and  brings  writ  by  name  of  W.  Filius 
Johannis  in  Latin^  it  is  a  good  plea  to  fay  that  his  father's  name 
is  Richard ;  judgment  of  the  writ.     And  fo  in  this  cafe  becaufe 
it  is  put  in  Latin,  by  which  by  reafon  of  the  opinion  of  the 
court,  the  demandant  faid  that  A.  is  juxta  K.     Prift  and  the 
Others  c  contra.     Br.  Brief,  pi.  67.  cites  44  E.  3.  12. 
one  Walter         7*  J^^^'^  Abbot  of  Colchefter  was  indiEled  of  treafon^  who  came 
Bfake  was     ^nd  faid  that  his  name  is  Roger ^  &c.  which  was  witneiled  by  the 
jndiacd  of    Bifhop  of  London,  and  not  denied  by  the  King's  Attorney,,  by 
one  brought  which  he  went  fine  die.     X^eloall's  Dig*  123.  lib.  11.  cap.  5* 

to  the  bar        §•   12.    CJt^S  HilL    H  H.  4,  4Z.  . 

faid  his  name 

vas  Walter  I^lakeford,  tec,     Notwithftanding,  he  was  pqt  to  anfuoer  to  the  treafon>  inafmach  as  it  Is 

the  fuic  of  ihe  King  ;  but  otherwlfe  it  is  in  appeal  at  the  fait  of  the  partj.    Thcli  Dig.  133*  lib.  1 1* 

cap.  6.  S.  ;4»  cites  If  rist  1  H«  5-  5« 

*  - 
» 


abatement.  S 

8.  M.  JeT.  ii  M.  T.  cannot  be  intended  one  and  the  fame 
perfon,  per  three  Juftices ;  but  Hanke  contra,  and  adjudged  ac- 
cordingly againft  Hanke.     Br.  Mifnofmer,  pi.  22.  cites  1 1  H. 

4-70-  .  .  ^         . 

9.  Covenant  again/f  tie  par/on  ofD.  he  /aUI  that  he  is  parfon  of  Br.  Vari- 

5.  and  not  of  D^    Judgment  of  the  writ.     Hanke  faid  if  he  was  ■f*"^* P**  3^* 
parfon  of  D.  at  the  time  of  the  covenant,  and  after  made  parfon  ^^^^  *   * 
of  S.  the  writ  ihall  he  par/on  of  S.  late  parfon  ofD.     And  fo  of  a 
biihop,  it  fhall  be  bifhop  of  W.  late  bilhop  of  D.  &c.     Br.  Brief, 
pL   126.  cites  12  H.  4.  5. 

10.  An  executor  cannot  plead  mifnofmer  of  his  companion^  but  he 
may  plead  that  he  has  a  co^xecutor  in  full  life  who  has  adminiflered 
and  is  not  named^  &c.  and  name  him,  who  is  mifnamed,  by  his  true 
name.  Theloall's  Dig.  lib.  ii.  cap.  5.  f.  15.  cites  14  H.  6.  3. 
and  21  H.  6.  29. 

11.  Account  againf  R.  S.  of  L»  merchant ,  Nu^er  attorney  of  Br.Trafftfe 
Feter  Medices,  and  of  the  Society  of  Merchants  of  Florence  in  the  JJ^^i^u*^ 
coui-t  of  Rome.     Choke  prayed  judgment  of  the  writ ;  for  the  de-  dtes  S.  c* 
fendant's  name  is  R.  S.  of  L.  merchant  only,  abfque  hoc  that  his 

name  is  R.  S.  attorney,  &c.  Prift,  and  no  plea  by  judgment^ 
for  that  which  comes  after  the  Nuper  is  void,  and  if  not  traverfabU 
unltfs  'where  the  aBion  is  founded  upon  it,  as  in  a£tion  againfl  J,  S. 
latefheriff,  late  efcheator,  cuftomer,  or  the  like,  ^an  aB  when  they 
njjere  officers  i  there  it  is  a  good  plea^  that  never  fberijfy  efcheator,  or 
cuftomer.  Contra  where  he  counts  of  other  matter  which  does  not 
touch  the  office.  Note  the  diverfity.  Br.  Brief,  pi.  252.  [256.3 
cites  f  36  H.  6.  23,  24.  and  4  £.  4.  10.  accordingly. 

1 2.  Debt  againib  A.  and  £•  and  E.  fon  and  heir  of  the  faid  A. 
Choke  prayed  judgment  of  the  writ ;  for  E.  cannot  be  heir  to  A. 
In  his  life  \  and  yet  good  per  Danby ;  for  trefpafs  lies  quare 
filium  &  heredem  fuum  rapuit  &  abduxit.  Br.  Brief,  pi.  481. 
cites  3  £.  4.  12. 

13.  Decjes  tantum  againfl  J.  N.  of  D.  where  he  was  of  S.  and 
iffue  was  thereof  taken,  as  mifnofmer  at  common  law,  though 
procefs  of  outlawry  does  not  lie  in  this  aclion.  Br.  Brief,  pL 
439.  cites  21  H.  6.  54. 

14.  In  trefpafs  againft  Jo.  Strayt,  the  defendant,  came  and 
faid,  you  have  here  Jo.  Strete  in  proper  perfon,  who    is  im- 

E leaded  by  the  name  of  Jo.  Strayt,  and  defend'  &c.  and  faid  that 
is  name  was  Jo.  Strete,  and  not  Jo.  Strayt,  &c.  And  held  good 
by  the  Court,  and  that  Strayt  and  Strete  are  not  all  one.  Theloall's 
Dig.  Lib.  II.  cap.  c.  f.  21.  cites  Mich.  5  E  4.  57. 

15.  Mifnofmer  of  one  defendant  fhall  abate  the  writ  againft  4  I^- *o5* 
all  the  defendants.     2.  Le^   162.pl.  196.  21  Eliz.  C.  B.  in  an  p*""*.!"^- 

-,   -  .  r        j^  ticcs  in  an 

Anon^  Cafe.  Anon.Cafc. 

—But  in 
iref^fi  igalaA  two  mifnofmer  of  one  of  the  defundanti  fhall  not  abate  the  whole  writ,  but  it  ihall  be 
good  as  to  him  who  is  nghdy  namec).     Mich*  S  Jac.  8  Rep.  x  59.  b.  in  Blackamore^s  CaTc. 

16.  After  the  death  of  an  obligor  his  fon  and  heir,  was  fued  by 
the  ttame  of  Son  and  Heir  apparent  of  the  obligor,  and  judgment 

being 
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being  given  againil  him,  was  reverfed  for  that  reafon.    Ow^en* 

17.  Pafch.  35.  Eliz.  B.  R.  Audley's  Cafe. 
Hob.  049.  17.  ^iare  impedit  agcnnji  Richard  btfhop  of  Lincoln  the  patron 
CuM>^'ike  *^^  incumbent,  who  pleaded  that  at  the  day  when  the  writ  was 
■••Tirwhite,  brought  there  was  nofuch  Richard  bi/hop  of  Lincoln  \  and  this  was 
'""'«' p  ^^^^  *  %ooA  plea  in  abatement.  3  Nelf.  Abr.  Quare  Impedit  38. 
wheicitif   P^'  '9*  cites  Hutt.  31.  Coppledikc  v.  Tanfey. 

feid,  that  DO  opinion  was  given  by  the  Cviort  upon  this  matter.—- — And  in  Htttton^s  Iteports  of  thit 
caie,  not  any,  mention  it  made  of  the  Court's  opinion  as  to  this  point ;  but  Hughes'^  Abr.  TiU 
JUociuiiaeot  5.  pl«  15*  has  it  as  Nelfon^  and  Neifon  feems  to  have  copied  it  from  Hughes. 

iS.  An  indiBment  may  be  abated  by  mifnofmer.  Carth.  299. 
HiU.  5.  W.  &  M.  in  B.  R.  Ld.  Banbury's  Cafe. 

19.  Demurrer  to  a  plea  in  abatement,  where  the  defendant 

faid  Ihe  was  baptized  by  the  name  of  Mary  and  not  of  Patience^ 

but  Ihe  does  not  fay  thatjft^  Hvasfo  called  at  the  time  of  the  billfueds 

C  9  3      and  adjudged  that  Ihe  ought  to  give  the  plaintiff  a  better  writ. 

Skin.  620.  Mich.  7  W.  3.  B.  R.  Nichols  v.  Shepherd. 

ao.  The  bail  cannot  plead  the  mifnofmer  of  the  principal  in 
abatement,  though  the  principal  may.  8  Mod.  289.  Trin.  8  Geo. 
Addifon  v.  Paterfon. 


(G)     By  Matter  Subfequent. 

Jnfr^eipt     T.  T  F  qjjife  or  pracipe  quod  reddat  is  brought  againfi  J.  N.  and 

r^rTte!*  ^  ^^"^  P^^^'^g  '^^  w^A  ^^  writ  ^^11  ^o^  abate.    Br.  Brief^ 

'Sn7cftb]    pi.  271.  cites  15  Aff.  8. 


Xing  who  a' 
Mtat  pendini 
jtove  the  land^  but  iball  retain  for  a  fiae.     Br.  Brief,  pi.  541  •  cites  tempore  £.  3.  Itin.  Not. 


Bnt  ptnding  the  vmty  by  which  the  Kingjeifat  yet  the  vnit  JhaJl  nH  ahatt\  for  the  King  fhaU  aot 
the  land^  b«t  iball  retain  for  a  fine.     Br.  Brief,  pi.  541  •  cites  te 


2.  Account  upon  receipt  in  Newcafle  upon  Tyne,  brought  in  the 
county  of  Northumberland.  The  defendant  demanded  judgment 
of  the  writ ;  for  Newcaftle  is  a  county  in  itfelf ;  and  becaufe  k 
was  made  a  county  after  the  tefle  of  the  writ,  therefore  the  writ 
was  awarded  good.  Br.  Brief,  pi.  530.  cites  2  H.  4.  18. 
S.  P.  7  Rep.  3.  Where  a  man  who  brings  an  a^ion  is  made  a  knight ,  peni* 
*^'J!?^*^V    ing  the  writ,   the  writ  (hall  abate.    Br.  Nofme,  pi.   18.  citc« 

Sir  Hugh       7  "•  ^*  IJ- 
Portman's  Cafe. 

IBnt  i^he  in  ^.  If  a  leafe  be  made  to  two  for  life,  and  pracipe  quod  reddat  // 
i^stohe  ^^^g^^  ^g^f^Jl  ^he  one  of  them,  and  pending  the  writ  the  other  re- 
^ttavatyutd  leofes  to  him  all  his  right,  if  he  pleads  jointenancy  with  the  other 
Aewsbw    ^ho  releafed,  the  writ  fcall  not  abate.     Br.  Brief,  pi.  380.  citea 

thiti,o,Md  18  ^-  4-  25. 

fb£t  tbey  ere  in  full  I'lje^  he  fliali  h«ve  the  plea.    Br.  ibid. 

5.  In  precipe  quod  reddat,  if  they  are  at  iffue  upon  pka  forfaving 
the  default  of  the  tenant,  which  pajfes  fir  the  tenant,  the  writ  in 
this  cafe  iball  abate  by  judgment*  Quod  nota.  Br.  Judgment^ 
pi.  154    cites  10  H.  7*  21. 

6.  la 
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6.  In  furit  of  annuity f  if  the  term  expires  fending  the  writ,  the  S.  P.  per 
Tmt  fliall  abate,  and  the  plaintiff  fhall  have  debt  of  the  arrears.  s|j"^*  |' 

Br.  Brief,  pi.  Zao.  in  Cafc  of  Booth  v.  Lord  CromwdL 

7.  Adminifiratim  granted  to  executor  de  fon  tort^  pending  an 
a£^ion  againft  him,  (hall  not  abate  the  writ.  Arg.  Ow.  6().  Trin. 
42  Eliz.  in  Cafe  of  Malloy  v,  Jennings. 

8*  In  trefpafs,  where  feveral  zx^  joint  defendants,  if  verdiEi  finds 
one  guilty^  and  the  others  mt^  upon  joint  plea,  or  feveral  pleas  by 
them  pleaded,  plaintiffs  fhall  have  judgment,  for  fuch  verdid  in 
trefpafs,  in  fuch  cafe,  does  not  abate  the  writ ;  for  the  trefpafs 
may  be  feveral,  or  it  may  be  joint,  and  plaintiff  does  not  confels 
any  thing  contrary  to  his  writ.  Jenk.  loi.  cites  11  Rep.  Sir  J. 
Heydon*s  Cafe. 

9.  \i  procefs  be  fued  againfl  feme  covert  as  feme  fole,  fhe  cannot  Buttffa» 
avoid  it  by  writ  of  error ;  and  if  (he  pending  the  writ  takes  baron,  !/J^"^i^ 
this  (hall  not  abate  the  writ }  but  the  recovery  againft  her  upon  the  dmc  of 
the  firft  writ  is  good.     But  per  Doderidge  J.     If  after  the  ori-  ^^e  aaion 
ginal  procefs  fued,  and  before  the  return,  flie  takes  baron,  this  I'/^^e^jJj^^ 
ihall  abate  the  writ.     Quaere.     2  Roll.  Rep.  53.  Mich.  16  Jac.  inabatc- 
B*  R-  Haydon  v.  Miller.  «ncnt,  and 

ihall  not  be 
affign»i  for  enor  in  h€t*     10  Mod.  x66.  Trin.  12  Annse,  B.  R*  Grofvener  v.  Stephens* 

10.  In  debt  againfi  the  defendant  as  a  feme  fole  in  the  Palace     [  lo  J 
Court,  fhe  pleaded,  and  afterguards  married,  and  then  removed  the       -.  , 
caufe  by  habeas  corpus  into  B.  R.  and  there  the  plaintiff  declared  142.  pi.  14. 
againft  her  in  etiftodia  marifchalli.     She  pleaded  in  abatement,  that  Ethes- 

Jbe%uas  married  at  the  time  of  the  habeas  corpus  brought.     Upon  de-  '''^®" 

murrer  this  was  ruled  a  good  plea  \  for  here  the  proceedings  are  n'olds,  the 

de  novo ;  but  the  courfe  had  been  for  the  plaintiff  to  move  upon  .^o^/t  ^^^ 

the  return  of  the  habeas  corpus,  and  the  Court  would  grant  a  '"jjj*?^  ^ 

procedendo ;  for  though  it  is  a  writ  of  right,  yet  the  Court  may  ujcntforthe 

refufe  it,  where  it  is  brought  to  abate  a  rightful  fuit.     i  Salk.  8.  defendant  j 

pi.  20.  Mich.  6  Annze,  B.  R.  Hetherington  v.  Reynolds.  fndJiM^ 

for  the  equity  of  the  caufe^  it  was  adjourned  to  Hill.  Term  nexU 

(H)  By  Depofition,  Deprivation,  Ceffion,  Rcfigna- 

tion,  Tranflation,  Sffr. 

I.  '\li7RIT  by  an  abbot  (hall  abate  by  his  depofttion  pending,  &c. 

^^   Thel.  Dig.  186.  lib.  12.  cap.  17.  f.  5.  cites  Tempore, 

E.  I.  Trefpafs  242.  and  Mich.  27  E.  3.  84.  Mich.  8  H.  6.  3.  and 

9  £.  4.  25.     And  that  this  exception  goes  in  bar,  cites  16  H. 

7-  ^7-  .  ... 

2    But  writ  againfl  an  abbot  ^ flood,  notwithftanding  he  was  de--  •  ?•  P-  ^oi 

pefed  pending  the  writ ;  but  afterwards  his  fucceffor  faid  that  he,  ibitc^rwt 
who  was  depofedj  died,  by  which  the  writ  was  abated.     Thel.  depofition  a 

inan  (hould 
Mf«r  have  «  good  writ  againft  an  abbot.     Thel*  Dig.  186.  lib.  it.  cap.  17.  f.  3.  citei  Trin.  4.E.  %• 
Cai  In  ViU  fti.     1 5  £.  3.  Brief  320.  15  AH*.  8.     ai  H.  6«  51*     18  £•  4.  19«     15  £.  3*    £rn>r  7* 
18  £•  3«  S4«     But  that  contra  it  is  faid  10  H.  6*  xi. 

1%  Dig. 
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Dig.  i86.  lib.  12.  cap.  17.  f.  2.  cites  30  E.  i. Brief  885.  TVct 

pafs  242. 

3.  In  ajjife  by  the  warden  of  an  bofpifaly  it  was.  pleaded  in  bar  of 

aflife  that  the  plaintiff  was  vifited,  and  deprived  by  the  ordinary  of 

the  place,  &c.     And  it  was  held  good,  inftfmuch  as  he  has  loft 

his  name.    Thel.  Dig.  186.  lib.  12.  cap.  17.  f.  4.  cite*  8  E.  4. 

437.  451.  8  Aff.  29.  31. 

The  phm-        4»  If  affife  or  precipe  quod  reddat  be  brought  againft  a  par/on 

t}Jf,\>ynamc  of  a  church j  warden^  prebendary^  or  fuch  like,  and  he  reftfjis  pend^ 

p  J'  ^;       ing  the  writy  the  writ  by  this  fliall  not  abate.     Br.  Brief,  pi.  272. 

refigncd.znA    CitCS  l^  AJj.  ^. 

vas  re-ehff" 

4d  f.t.Jlng  the  ivr'tt.     And  yet  tlie  beft  opinion  was,  that  the  writ  /hall  abate  upon  the  refipiadon 

pleaded  to  the  writ  after  the  lad  continuance.     Br.  N^onabilltie,  pi.  14.  cites  9  H.  5.  i. 

In  annuity  againft  a  wear,  who  /aid  that  be  bad  rcjigned,  judgment  of  the  writ,  &  non  allocatur ; 
for  he  cught  to  fay  tbat  he  bad  refigntd  bcfue  tlfe  ivrit  punt  ajcd  \  for  leHgnatlon  pending  the  writ  ihaU 
BoC  abate  the  writ.     Br.  Brief,  pi.  406.  cites  10  H.  6.  lo. 

Dt^mvatitm^       5.  So  per  Thorp,  if  he  be  /il^rrw^  pending  the  writ.    Br.  Briefj 
&c.  cntbe     p]^  272.  citcs  I  c  Aff.  8.  but  citcs  0  H.  c.  I.  contra. 

fart  oftbe      r         I  ^  ^  ^ 

ten,intf  is  caufe  to  abate  the  writ,  becaufe  the  futtfjfor  cumei  In  by  tbe  lamo.     Csntra  ef  tenant  who  pur* 

fhajci  pending  tbe  writ,     Br.  Brief,  pi.  41 7.  citcs  1 5  E.  3. 

'        6.  In  writ  againfl  a  priory  if  he  be  depofcd  pending,  &c.  quxre 
if  he  himfelf  may  plead  after  as  party  or  not.     Thel.  Dig.  186. 
lib.  12.  cap.  17.  f.  6.  cites  18  E.  3.  24.  and  29  E.  3.  39.    Qusere. 
7.  Writ  brought  by  a  bijbop  fliail  not  abate  by  his  tranflatian  to 
another  biflioprick-     Thel.  Dig.  186.  lib.  12.  cap.  17.  f.  7.  citcs 
Mich.  22  R.  2.  Brief  936. 
Ij  1         8.  Writ  fliall  abate  by  ref;gnatkn  of  the  plaintiff,  notwithftand- 
ing  that  he  be  re-eleBed  afterwards ;  per  Opinionem.     Thel.  Dig. 
186.  lib.  12.  cap.  17.  f.  8.  citcs  9  H.  5.  i. 
Injeirefa^         9,  Writ  oi  anmtity  againjl  a  vicar  upon  title  of  prefcriptiony  (hall 
€iasona  re-  ^^^  abate  by  the  reftgnatiofi  oi .x\\q  vicar  pending  the  writ.     Thel. 
writ'of"n-    Dig.  186.  lib.  12.  cap.  17.  f.  10.  cites  Mich.  10  H.  6.  11. 

muity  againft 

s  farjun,  he  fa'td,  that  before  the  writ  purchafed,  be  had  rcfigned  to  tlie  hiinds  of  the  ordinary,  ttt,  and 
held  no  plea,  without  faying,  and  fo  not  per  Jon,  Sec,  Thei.  Dig.  iS6.  lib.  iz,  cap.  17.  fc  n.  citw 
Trio.  7  £.  4*  16.  and  fee  Hill.  9  K.  4.  52. 

But  if  be  be  *0'  If  Writ  be  brought  by  name  of  J.  Mayor  ofD.  flier  iff,  bailiff, 
warned  J.  &c.  and  he  is  removed  pending  the  *writy  the  writ  fliall  abate;  for 
reriff^bai    ^^^  name  is  determined  pending  the  writ.     Br.  Brief,  pi.  41J. 

Jift;'«:c.and    citCS  32  H.  6.  28,  29. 

tbi.  tjfcc  ccafii  pending  tbe  ivrit,  tjie  writ  ihall  not  abate ;  for  he  liad  the  office  tempore,  &c.  and  he  hai 
fuf;c4er.t  ra^c  which  renains,  fcilicet,  his  proper  name  and  /irname  in  the  laft  cafe ;  but  in  the  firft  cafe 
he  uas  named  by  his  proper  nnrnj  and  name  of  office,  without  the  fimame.  Contra  iu  the  laft  cafe.  Br. 
ibid  ■  -—But  Erooke  fa)s,  This  is  >?*>/  to  be  underftood  where  he  brings  tbe  allien  ax  maycr,  iheiift| 
kaiiiif^  iic,  but  where  be  brings  the  action  in  jut  i  propria,  and  names  himieif  as  above.     Br.  ibid* 

II.  In  pleading  of  depoGtion,  divorce,  and  deraignment,  he 
ought  XofbeiD  before  nvhoniy  and  for  what  caufe^  &c,  Thel.  Dig. 
186.  lib.  12.  cap.  17.  f,  12.  cites  Trin.  9  E.  4.  25. 
a"ajmUb*  12.  If  z  prior  be  impleaded  by  his  name  of  corporatibn^  and  not 
Vrxot  01  E.  by  his  proper  name,  and  after  is  depofed  pending  the  writj  the  writ 
priecipe  the  {^dM  not  abate ;  for  it  is  by  his  own  afl.  Br.  Corporation,  pi.  31^ 
hilurcld"^'  "t<^s  1.5  E.  4.  I.  per  Littleton. 

Aourvh  of  St.  Crofs  of  £•  quod  reddat^  &Cf  HuITey  prayed  judgment  of  the  writ ;  ^for  pne  John  wai 

prhr 
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4r'tcr  the  Ja9  fftht  ^rit  purchaid^  and  tfttr  wai  deposed  before  t.  Biiliop  of  B.  ordinary  there ;  and 
^fter  this  dtfiidant  was  Jtaed prior ;  judgment  of  the  writ.  And  per  Pigot  and  Choke,  this  writ  it 
abated  in  fad  by  the  depofition.  And  after  the  defendant  pleaded  in  bar,  but  not  by  coertion  of  the 
Cooft  for  It  is  not  adjudged  if  the  writ  ihall  abate  by  the  depofition,  or  not  j  but  it  was  faid  there,  that 
the  writ  ihall  be  good,  by  reafon  that  the  pr'nr  h  net  tianuA  by  proper  name,  hut  by  name  of  corforatim* 
9ut  ^u«ie  iadc.    3r.  Bricf,.pl.  739*  cites  18  E.  4.  iS.  19. 

13;  Contra,  if  he  be  made  a  bijhop ;  for  this  is  the  zSt  of  the  ^J';;^^^ 
Pope.     Br.  Corporation,  pi.  31.  cites  15  E.  4.  i.  per  Littleton.       J^^^  -^  ^ 

m  htjbsp  pending  the  writy  there  the  writ  fljall  not  abate  j  Per.  tot.  Cur.     Br.  Brief,  pi.  379.  citci  iS 
£•  4«  i8.  x9* 

(I)     Nature  of  the  ASion  being  changed. 

1.  tN  writ  of  annuity y  upon  a  grant  made  by  the  defendant  to  the  And  it« 

A  plaintiff  tUl  the  defendant  had  procured  to  the  plaintiff  a  bene^  ^  [^^^^^ 

fee  '  the  defendant  pleaded,  that  he  being  patron  of  fuch  a  church,  of  a  benefice 

prefinted  tit  plaintiff  to  the  fame  church,  being  void,  &c.  which  ^^^^''^^^^ 

prefentment  he  received.     And  it  was  held  a  good  plea  to  the  writ,  ^^^  ^J^ 

and  that  the  plaintitF  fliould  be  put  to  his  writ  of  debt  for  the  annuity. 

arrearages  incurred   before  the  prefentment.    Thel.  Dig.   182.  ^^'^^^l'^^^ 

lib.  I  a.  cap.  1 8-  f.  I.  cites  HiiL  4  E.  3.  123.  Hill!  19  h. 

6.54. 

2.  Tenant  by  fatute  tnerchantj  %vho  had  land  by  extent  for  a  fum  fj  JJ'^^^ 

svhlch  might  incur  in  ten  years,  brought  ajjife,  and  pending  it  the  ten  ^^  ,/,^;, 
years  expired g  and  it  was  doubted   if  he  fliall  recover,  or  not.     r  j^  ^ 

Br.  Brief,  pi.  411-  cites  1 1  H.  6.  6.  ,.       t 

^  brings  ajjife^ 

and  the  term  or  extent  expires  pending  the  writ,  the  writ  (haU  abate.     Br.  Brief,  p!.  220.  cites  9  E.  4. 

^.  per  Choke  and  Danby S.  P.  per  Clench  J.  a.  to  the  tenant  by  ftatute  merchant.     Say. 

1%  incafe  of  Booth  v.  Lord  Cromwell. If  tenant  by  fiatute  merchant  brings  affife,  and  the  frank^ 

uiLent  ddcends  t,  bim  pending  tbc'iorU,  the  writ  ftali  abate.  Br.  Brief,  pi.  41 5.  "tea  3a  H.  6.  28. 29. 
iTuMA  That  u/yFr/brou  At  by  tenr.nt  hy  patute  merchant^  ihall  abate,  if  the  term  of  the  extent  be 
t^^dp^^nztbeaji  Thel.  Dig.  1S6.  lib.  la.  cap.  ,8.  S.  2.  cites  Mich.  ,1  H.  6.  8.  and  adds, 
Ooere  •  but  uys,  it  is  agreed  there,  that  writ  oiwajlcy  or  Qf  covenant,  or  quare  ejectt  mfra  termtnum, 
itlltJt  abate  by  the  expiration  of  the  term  pending  the  writ;  and  that  fo  agree*  Hill.  9  E.  4.  53.  and 

1     H   8    lA  for  thewaftc. So  if  o«^  bas  execution  ofaflatute  merchant  agatnft  bis  father y  and 

after  is  Ifitd  of  this  land,  and  fucsajife,  and  blsfaiber  dies  pen.{.ng  the  ajifi,  his  v^it  ftafl  abate,  in- 
afmoch  ai  the  defccnt  comes  upon  him  by  courfc  of  Uw.  Ihel.  0ig.  186.  hb.  la,  cap.  18.  S.  4. 
cites  HiU.  3a  H.  6.  5. 

->.  When  anaftion  is  well  begun,  mi  part  of  the  off  ion  deter-  ^if  »« 
mmes  by  aa  in  law,  and  yet  the  Hie  aaion  for  the  refidue  ugtvettt  ^,9,^^ 
there  the  writ  fliall  not  abate,  but  proceed  j  but  where  by  the  brought  a. 
determination  of  part  the  like  adion  remains  not  for  the  refi-  W '^~« 
due,  there  the  aftion  well  commenced  fliaa  abate.    Co.  i.itt.  ^;,  ..^d 

J,  hanging  th« 

^"J*  *•  writM^ji 

M^^j;»  the  writ  fliin  not  abate ;  but  the  plaintiff  fljall  recoter  damsel  only,  becaufe  if  cefty 
S:;^W^^«»y  aaion  briugbt,  .he  Wor  might  h..e  anaftion  o.wafte  for  the  damage.. 

r«  ti,rlic   m. It  wa.  agreed,  that  i/aaion  of  wfte  i€  bnught,  and  the  term  otpitej  pendrnj 

S^J^T'At^e^^riTiT^il  BrS  pU  4".  cit"  ««  H.  6.  6.-S.  P.  Per  Choke  and  D«by.  Br. 
Srirf^pl.  «o.  "t^  9^4.  50.— -lT»n  aftion  oft.,/,  be  brought  *,  A,r«  «<^  /'«  '-  7 
SlS^rta  fi^rW  Mi/,'«.d  hiiiing  the  writ  the  «,/c  di»^Uhou,  igu.,  the  wnt  fl>aU  .b«e.  beeaof. 
«»wvkindof.aionofwaftemoftbe»dexh«iedationem.    Co.  Litt.  a»5.  ,rr.       v.. 

^  STi.  &«,  the  nature  of  the  adion  may  be  changed }  u  if  .  man  m  J«  »/-/'/"•  "7  £"• 
Ur^C*^  the  kffee  doe.  «.^«,  «A  then  ceft, ^ue  tie  ii».  an  .aion  of  walte  flulf  he  for  damage. 
niy,  beovft  the  other  i.  determined  by  aft  iaUw.    Co.  Litt.  »S5.  «. 


12  ZbSiUvilttiU 

The  piaia-      4.  Sa  whcTC  Ac  tcrm  expires  pending  writ  of  ijeameni  mtbs0 
tiff  cannot    ^f^    ^^^^^^     ^^  B^ef,  pi.  41 1.  cites  II  H.  6.  6. 

ment  to  recover  the  land,  but  he  may  have  judgment  of  damage?.     Per  Manwood  Ch.  B.  Sav.  a8.   tit 

cafe  of  Booth  V.  Lord  CrorowcU. Co.  Litt.  285.  a.  S.  P.  becaufe  ejcament  lies  after  the  term 

for  damage*  only.      S.  P.  by  Warburton  J.  %  Biownl.  133.  i  S.  P.  rcibivM  8  Mod.  38au 

Pafch.  1  Geo.  Shaw  v.  Weigh. 

S.  P.  by  J,  But  if  tie  heir  comes'  to  full  age,  or  dies  pen£ng  a  writ  of 

Srrslr.  "^^^^^  y^^  "*^  ^^^  *^^1  ft^"^  i  P^^  ^^"-  ^"^  Pafton,  by  the  fta- 
2».*  pi.  66!  tute.     Quaere.    Br.  Brief^  pi.  41 1.  cites  1 1  H.  6.  6. 

that  at  com- 
mon law  the  writ  Aall  abate. 

S.  P.  ac-  5.   In  ajftfe  hy  tenant  per  auter  vie,  if  cf/fy  que  vie  dies,  the  afEfCx 

^ofuu'     fl^al^  a'^atc.     Br.  Brief,  pi.  41 1.  cites  1 1  H.  6.  6. 

385.  a*  becaufe  affife  is  not  maintainable  for  damages  only. So  in  praape  ^ftoi  reddat  ^gmnfi 

tenant  pvr  auter  i*ie»     Br.  Brief,  pi.  220.  cites  9  £.  4.  50.  per  Choke  and  Danby.'  S.  P.  Jfle 

ht  revetjtcn  entert  pending  the  writ.     Br.  Brief,  pi.  192.  (bis)  cites  15  £.4.  4. In  formedoo  againft 

one,  thlc  cafe  was  fuch,  that  yi*  was  tenant  for  iifo^  the  remainder  over  to  B»  in  fee,  and  A.  proofed  bis 
efatetoC.  the  tenant  in  the  formedon^  and  died  pending  the  writ.  And  by  all  the  juftices  except  Little- 
ton, and  by  divers  ferjeants,  the  writ  is  not  abated,  if  he  in  remainder  bos  not  entered^  Br.  Brief,  pL 
380.  cites  1 8  E*  4*  25. 

The  King  leafed  land  to  E»for  tife^  who  leafid  kit  efiate  to  A*  againft  wham  N>  brought  precipe  qnod 
teddat  \  the  tenant  Jaid,  that  the  King  kajed  to  E»for  life,  who  granted  bis  efiate  to  bmt  \  and  tbat  E* 
died  pending  the  writ,  judgment  of  the  writ ;  for  now  the  frankcenement  is  determined  in  the  tenant ; 
and  becauft  the  demandant  could  not  deny  it,  therefore  nihil  cepit  per  breve ;  for  the  franktenement  is 
devolved  to  the  King.     fir.  Brief,  pi.  195.  cites  24  £.  3.  24.'  And  yet  18  £«  3.  24.  the  writ  is 

good  tW  the  reverpon  enters^    Per.  tot.  Cur.  ibid. 

s.  P.  And  y.  Where  an  annuity  is  granted  for  a  term  of  years,  if  the  term 
faiislbr  ^^  incurred  pending  the  writ  of  annuity,  it  Ihall  abate.  Thel» 
ever,  be-      Dig.  1 86.  lib.  12.  Cap.  1 8.  f.  3.  cites  Mich.  34  H.  6.  20.  and 

caufeno  IC  H.  7.  !• 

like  aaion         ^  ' 

can  be  maintained  for  the  arrearages  only,  but  for  the  annuity  and  arrearages.    Co.  Litt.  285* 

[  13  ]    (K)     By  Birth  of  .a  nearer  Heir  pending  the  Writ. 

i.'T^HEL.  Dig.  185.  lib.  12.  cap.  14.  f.  i.  fays,  fee  11  Aff.  (SL 
•*■    That  mention  is  made  that  q/^fe  brought  hy  an  heir  againft 

a  guardian,  was  abated  becaufe  another  nearer  heir  was  bom 

after  the  writ  purchafed,  &c. 
Sr.BrSefypU       2.  And^S  where  a  man  has  a  daughter,  and  dies,  his  feme  prive* 
Xiil^sXl.  *^"^  enfient  with  a  fin,  if  the  daughter  fues  affife  of  Mortdan- 
29.  s.  P.      ccfter,  and  after  the  fon  is  born,  the  writ  ihall  abate.    TheL 

Dig.  185.  lib.  12.  cap.  14.  f.  i.  cites  32  H.  6.  35, 


(L)     By  Recovery  pending  the  Writ. 

J^^H^f  !•  jN  writ  of  ward  of  the  body,  it  is  no  plea  for  the  defendant  to 
was  pleaded  fif  '^^^  arranger  of  whom  the  father  of  the  infant  held  ly 

that  afhran-  fervice  of  chivalry,  brought  writ  of  ward  againjl  him,  to  whom  he 
^T^LT'f  ^^^^^  ^*^  *^^  ^^  ^^  infant  out  of  court,  before  he  knew  any  thing 
tldtrdate  of  the  JUit  of  this  demandant  now,  &c.  Tlicl.  Dig.  190.  lib.  X2. 
ncoveredtbi  cap.  30.  f.  I.  citcs  Trin.  2  E.  2.  Brief,  781. 

/ami  VfS'-d  agMnft  bimpetiding  this  writ  hy  vtrdiff  fouttd  againft  the  dtfendant  upon  jointenancy  in  tbefer* 


abatement;  13 

^letspleaJeJ  ly  the  dffmdant:  lod  hdd  a  good  pka  with  aUegation  that  tbtfirangtr  ntai  fe'.fei  hffarcB 
mf  thr  j'sme  jucgm^ty  othcrmCe  not.  Thel.  Dig.  192-  lib.  iz.  cap.  30.  S.  Z2.  cites  Hiii.  40  £.  3.  7. 
Where  it  it  fald  that  in  plea  of  land,  receirery  pending  ihail  not  abate  die  writ  if  execution  be  not  laed« 
Sec     And  xh^tio  agrees  7  H.  4.  30. 17; 

2.  Recovery  by  a  ftranger  of  parcel  pending  the  writ Jball  not  abate 
the  writ  but  6nljf&r  this  parcel.  Thel.  Dig.  190..  lib.  12.  cap,  30^ 
C  2.  cites  3  £.  3.  Itin.  North.  Briefe  739.  Pafch.  9  E,  3.  452. 
Trin,  15  E.  3.  Brief  285.  18  E.  3.  28*  20  E.  3.  Br.  687.  and 
22  E.  4.  8. 

3.  In  Hvrit  of  entry ^  in  which  the  tenant  bad  not  entry  unkfs  by 
yo,  &c.  The  tenant  fcad  that  his  mother  had  recovered  the  tlnrd 
part  of  the  tenements  agaitift  the  faid  Jo,  by  writ  of  dower ^  and 
thereof  Jued  execution  againft  the  tenant  after  this  writ  purchafed^ 
&C  And  held  no  plea,  inafmuch  as^the  recovery  was  againft  a 
ftranger  to  the  writ.  Thel.  Dig.  190.  lib.  12.  cap.  30.  f.  3, 
cites  Trin-  5  E.  3.  203.    Brief  723. 

4*  In  writ  of  right  after  the  mife  joined,  and  at  the  day  that 
the  four  knights  were  come  to  choofe  the  grand  qfftfe ;  th«  teftant 
faid  that  one  Alice^  after  the  mife  joined^  had  recovered  againfi  him  the 
third  part  by  writ  of  dower  by  his  default^  &c.  And  adjudged  no 
plea,  but  the  four  knights  were  fworn.  Thel.  Dig.  190.  lib.  I2. 
cap.  30.  f.  5.  cites  Pafth.  7  E.  3.  31 1. 

5.  In  formeion  againfi  A.  B>  and  C. — A,  made  default  after  de-^ 
faulty  and  B,  and  C.  took  the  entire  tenancy  and  pleaded  to  iffue^  &c. 
and  after  C.  made  default,  and  at  the  petit  cape  another  default^ 
upon  which  the  demandant  prayed  feifin  of  the  moiety,  and  B. 
being  an  infant,  came  by  guardian,  and  faid  that  he  himfelf  pending 
this  'Writ  brought  afftfe  againfi  the  faid  A.  and  C.  of  all  the  tene-^ 
ments  no'w  demanded,  and  recovered  againft  them  by  verdi^  rf  ^fif 
andfo  their  tenancy  deftroyed,  &c.  Yet  the  demandant  had  judg- 
ment to  recover.  But  it  was  faid  by  Stone,  that  otherwife  it 
ihould  be  if  B.  had  produced  the  record  of  the  aflife.  Thel. 
Dig*  190.  lib.  12.  cap.  30.  f.  4*  cites  Pafch.  7  £.  3.  320.  qusere. 

6.  In  formedan  of  a  manor,  the  tenant  pleaded  that  one  Jane^ 
pending  the  writ  by  writ  of  dower,  had  recovered  againft  him  the 

third  part  by  afHon  tried,  &c.  the  demandant  replied,  that  the  [14! 
tenant,  before  the  writ  of  dower  purchafed,  had  rendered  to  Jane 
her  dower  of  the  fame  manor,  and  after  by  confent  and  collufton  be» 
tween  them,  the  faid  Jane  brought  her  writ  of  dower,  and  recovered^ 
Isfc.  to  abate  this  writ.  And  adjudged  a  good  replication.  TheL 
Dig.  191.  lib.  12.  cap.  30.  f.  6.  cites  ^ch.  7.  £.  3.  358.  and 
the  writ  awarded  good. 

7.  Recovery  bythe  tenant  againfi  the  demandant  by  default  fliall 
abate  the  writ.    Thel.  Dig.  191.  lib.  X2.  cap.  30.  S.  7.  cites.7  E. 

8.  In  aj/ife  the  tenant  faid  that  a  ftranger  recovered  againft  him  pend^ 
ing  the  writ  by  aEHon  tried,  &c.  to  which  the  plaintiff  replied  that  the 
tenant  was  tenant  the  day  of  the  writ  purchafed,  and  this  eftate  continues 
and  is  yet  tenant,  &c.  And  upon  this  to  iflue,  and  it  was  fiund 
that  the  recovery  was  had  by  confent  between  them,  and  the  livery  made 
by  the  bailiff,  but  the  tenant  and  his  goods  remained  always  there,  &c. 

Upon  which  the  opinion  of  the  Court  was  to  abate  the  writ  beaufe 

the 


J  4  96atetmnt 

the  interruption  is  found,  and  fo^he  reverfe  of  the  iflue  is  foiin(f» 
ThcLDig.  191.  lib.  12.  cap.  30.  S.8.cites7  E.  3.  368.  &  43  E.3.  21* 
SahUof  9.  If  the  tenant  pending  the  vjrit  infeofft  a  firanger^  and  after  dtf" 

the  re^mtn  fetfes  hisfpffee^  and  Yasfeoffee  recovers  againjl  him^  fuch  recovery  fhall 
^VXltX^  not  abate  the  writ.  Thel.  Dig.  191.  lib.  X2.  cap.  36.  S;9.  cite» 
covtrj'vtk      Pafch.  9  E.  3. 452.  &  1 1  H.  6.  56. 

fuch  cafe. 

Ibid,  cites  Mich*  15  £.  4«  5. 

I  o.  In  nvrit  againfi  jf,  and  M.-^jf.  /aid  that  he  nvas  tenant  of  the 

nvhole  the  day  of  the  writpurchnfed^  &c.  and  that  M.  recovered  all  agait^ 

htm  pending  the  writf  &c.  judgment  of  the  writ,  and  M,faid  xhztjbe 

had  nothing  the  day  of  the  nvrit  purchafed^  and  that  fhe  recovered  againfi 

J.  pending  the  writ,  &c.  judgment  of  the  writ.   But  Hurle  held  the 

writ  good  againfi  M.Thel.  Dig.  191.  lib.  12.  cap.  30.  S.'  10.  cites 

Pafch.  9  E.  3.  355. 

Recovery  n.  Thel.  Dig.  191.  lib.  12.  cap.  30.  S.  II. fays  itfeemsbythc 

IhviKa        opinion  of  Hill,  10  £.  3.  486.     That  recovery  had  by  ajtrangerpend-* 

agalnft   the  ing  the  Writ  upon  nient  dedire  in  a  writ purchafed  after  the  writ  pending 

tenant  pcnd-  fl^^ji  j^qj.  abate  the  writ.     But  fays,  quaere,  il  it  was  purchafed 

Mg  the  writ  ,^  I'^TT  i   '    a.  »  «- 

by  nknt  de-  before,  and  Cites  5  H.  7.  40.  quaere. 

^vctfW  by  render  or  by  default^  (hall  not  abitethe  writ.     Ibid.  S.  i6.  cites  Trin.  18  £•  3.  2S.  and  fays  ^ 
fee  9  H.  6.  4,2.  quaere,  and  that  fo  agrees   Trin.  7  H«  4.  15.  Bpt  it  is  held   that  \vrit   fhall  ' 

abate  for  recovery  had  by  a  ftranger  againft  the  tenant  pending  the  writ  upon  miff  leading  of  the  tenant, 
where  the  tenant  bat  other  better  matter  to  plead,  Thd.  Dig.  191.  lib.  1%.  cap.  30.  S.  x6.  cites  Trin. 
j8S*  3.  28. 

12.  In  writ  againft  D.  he  pleaded  to  the  wrtt,  that  before  this  writ 
purchafedy  one  C.  brought  writ  againfi  B,  of  other  landsy  the  which  B. 
vouched  D.  now  tenant ^  and  D.  entered  into  the  itMrranty  andlofl^  upon 
which  C.  recovered  againjl  B,  and  he  over  in  value  againft  D.  before  this 
writ  purchafed^  and  after  this  writ  purchafed  exectttion  ivasfued  by  A 
againft  Z).  of  the  land  now  demanded^  which  B.  after  infeoffed  one  A, 
thereof  who  is  now  tenant  thereof,  &c.  And  held  a^ood  plea.  But 
the  demandant  maintained  that  D.  was  now  tenant,  &c.  and  iflue 
thereupon.  Thel.  Dig.  191.  lib.  12.  cap.  30.  S.  12.  cites  Trin.  15 
E.  3.  Brief,  285. 

13.  After  verdiB  and  before  judgment  ^e  tenant  fhall  not  plead  re-- 
covery\i'3A  againjl  him  by  afranger  before  the  inquefttaken^  notwith- 
ftanding  the  inqueft  was  taken  in  Pais  at  the  Nifi  Prius.  Thel. 
Dig.  191.  lib.  12.  cap.  30.  S.  13.  cites  Mich.  17  E.  3.  55. 

14.  In  forf)tedo7i  the  tenant  pleaded  to  the  writ  that  a  Jlranger  re-' 
covered  the  tenements  againft  him  by  qfftfe  and  a^ion  tried  pending  the 
writ,  &c.  And  held  and  adjudged  a  good  plea  without  faying  that 
the  dijfetfin  was  done  before  this  writ  purchafed^  and  the  demandant 
was  not  received  to  falfify  this  recovery  by  covin  or  confent,  and 
by  traverfe  that  the  difleifin  was  done  before  this  writ  purchafed. 

^  ^5  J  But  otherwife  it  fhould  be  if  fuch  recovery  had  b^  pleaded  in  bar. 
Thel.  Dig.  191.  lib.  12.  cap.  30.  S.  14.  cites  Mich.  17  E.  3.  72. 
but  cites  33  E.  3.  Maint.  de  Brief,  6^. 

15.  In  writ  of  efcheat  the  tenant  faid  that  it  was  found  by  office  fot 
the  King,  that  he,  by  whofe  felony  the  land  is  claimed,  adhered  mmfelfto 
the  enemies  of  the  King,  by  which  the  land  wasfeifed  into  thf  bands  of 

IX  tbt 


foe  iingf  upon  vjhtch  the  tenant  fued  to  the  king  by  pefhhny  dnd  prth' 
Wfs  fued  in  B*.  R.  nohich  was  found  for  the  kingy  by  which  it  ivas 
mvardedy  that  the  land  remain  in  the  hands  of  the  kingy  and  this 
ttfter  the  Lifl  continuance y  and  fo  has  the  king  recovered  by  aSiion 
/rW  judgment  of  the  writ;  and  adjudged  a  good  plea,  TheL 
Dig.  191.  lib.  12,  S.  15.  cites  Trin.  18  E.  3.  26. 

16.  But  writ  Ihall  abate  for  the  parcel  bv  recovery  had  agavfl  *  ^»['^n 
the  tenant  by  a  Jlranger^  hy  lurit  of  dower  of  later  datc^  by  render  of  adfudpd 
the  tenant  J  nvith  monjtrans  that  fhe  who  recovered  had  right  to  recover,   that  the 
But  it  is  held  there,  that  the  demandant  may  falfify  this  recovery,  i^'r\;jhM 
hyfayingy  that  the  baron  of  the  femC  had  nothing ;  but  not  to  fay  thn  re'co'vgry  had 
the  recovery  ivas  by  covin  and  confenty  without  counterpleading  the  a^air.jl  the 
right.      And  it  is  faid  there,  that  writ  fhall  abate  by  the  recovery  f'j^^^-^'^^e- 
in  writ  of  donver  of  *  elder  xlatCy  had  by  default  of  the  tenant y  with  ^^ur.tr/.^der 
monjlrans  that  Jhe  had  right  as  above.     Thel.  Dig.  191.   lib.  12.   <i<ve,  TheU 
cap-  30.  S,  17.  cites  Trin.  20  E.  3.  Br.  687.   but  cites  31  E.  3.  ?^^'\^"' 
Brief  323.  contra.     Quaere.  30'.  sV "!" 

citts  Mich.  42  E.  3.  ift.    ■  Nor  by  fuch  recovery  ha.-^^v  redduhn,     Thel.  Dig.  191.  lib.  12.  cap. 

30.  S.  18.  cites  23  Atr.    2.    anii  lays,    that  he  oifght  ul^^ayi  to  f>iejd  jucb  rtc^very  certainly. 

Writ  iTiJill  abate  by  recovery  had  pending  the  writ  by  ivrit  of  ddcr  date  by  default f  notKuhipard^ 
i0g  doKazdart  Jjid  that  it  was  u^fifaijt  und  faint  titic,  and  fo  adjud^'d.  Thel.  Di^.  192.  lib.  i^.  cap. 
30.  S.  20.  cite«  Mich.  28  £.  7.  96. 

1 7.  Where  an  intire  manor  is  in  demand,  the  writ  fhall  abate  for  ^«f  ^'fgn- 
allf  by  recovery  had  of  the  '^d  pari  by  writ  of  dower.  Thel.  Dig.  191,  d^oacK  tb 
lib.  12-  cap.  30.  S.  19.  cites  Hilk  26  E.  3.  57.     And  fee  3  E  3.  chanur-f 

fup.  P^i^  not 

*  abate  the 

vrkf  but  only  for  the  farce!  in  fuch  cafe;  and  fo  note,  that  fuch  aflignfnent  In   the  Chancery   fhall 

vbate  the  writ  tor  the  parcel  iu  well  as  recoi'cry,  Thd.  Dig.  151.  \tb,  12.  cj^^.  30.  S.  19.  cites  26  £• 
3«  and  fays,  fee  lo  H.  5.  i. 

18-  Writ  brought  of  a  cajlle^  and  ef  ct%er  land.  As  to  the  cajlle 
the  tenant  vouched^  and  to  the  land  he  pleaded  to  the  writy  that,  pending 
this  ^vrity  the  demandant  had  recovered  cigainji  him  the  manor  of  Tatfal, 
cf  which  the  land  is  parcel y  &c.  by  which  the  writ  abated  for  the  • 
land.  Thel.  Die.  \^2*  Kb.  12.  cap.  30.  S.  21.  cites  Trin.  38  E. 
3-  16. 

19.  Execution  fued  by  tenant  by  fcire  facias  pending  the  writ,  (hall 
not  abate  the  writ.  Thel.  Dig.  192.  lib.  12.  cap.  30.  S.  22.  cites 
Hill.  41  E.  3.  5.  Brief  532. 

ao.  Thel.  Dig.  192.  lib.  12.  cap.  30.  S.  30.  fays,  fee  recovery 
bad  againfl  the  tenant  pending  the  writ  pleaded  by  the  vouchee.    Pafch. 

41  £.  3.  1 1. 

2 1 .  Where  recovery  had,  and  execution  had  pending  the  writ,  is 
fJesded  in  abatementy  it  is  gCid  maintenance  of  the  writ  to  fay,  that  the 
tenant  %uas  tenant  the  day  of  the  Hvrit  purchafedy  and  yet  isy  &c. 
Thel.  Dig.  192.  lib.  12.  cap.  30.  S.  31.  cites  Trin.  43  E.  3.  21. 

aa.  Writ  of  detinue  of  charters  flialT  not  abate  by  recovery  had  ^"^  Cotfef- 
iy  a  Jhrtmger  againfl  the  defendant  of  the  fame  barters,  by  another  ^H.^^J^ 
stmt  of  detinue  pending  the  writ.     Thel.  Dig.  192.  lib.  12.  cap.  danTrs  a 

30.   S.  24.    cites  Hill.  8  H.  6.  23.  cLirer  c:,n^ 

eerr.r.g  his 

inJ  to  B,  to  re-bail  to  bimy  aad  M*  Je/ivtrs  it  to  C.  to  redbait  to  b'm,  and  after  A*  recovers  tb:  ca**.'tn-  ly 

writ 
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writ  of  dettnut  agsinfl  C,  If  A.  brings  another  writ  of  detinae  agahjl  S*  Upon  tlie  firft  Mmenty 
B.  may  plead  tbii  recoYery  had  agaiuft  C.  Thel.  Dig.  K9X.  lib*  ii*  cap.  30.  S.  24.  citn  Trm» 
9  H.  6. 17. 

23.  A  man  Tarf  faljify  a  recovery  pkaded  to  the  writ  by  afikn 
L  '^  J     trled^  by  faying,  that  it  was  by  covin  and  confent,  and  by  traverfi 

to  the  ijfue  tried,  and  by  Jhewing  of  the  caufe  of  the  covin.  ThcL 
Dig.  192.  lib.  12.  cap.  30.  S.  25.  cites  Mich.  9H.  6.  41. 

24.  In  fcirc  facias  it  was  pleaded  to  the  writ,  that  z,Jlranger  had 
recovered  agcnnjt  the  tenant  by  verdiEl  of  qfftfe  pending  the  fcire  facias^ 
the  which  ftranger  was  feifed  by  force  of  the  judgment^  and  leafed 
to  the  tenant  for  term  oi  years,  which  term  yet  continues ,  &c.  To 
wl^ich  the  demandant  replied,  that  the  tenant  was  feifed  after  the 

fcire  facias  purchafed,  and  infeoffed  the  plaintiff  in  afftfe^  who  was 
feifed  till  by  the  tenant  diffeifed^  of  w%ich  oitfter  he  brought  the  afffe  : 

abfque  hoc  thai  the  plaintiff  in  the  affife  had  ever  any  thing  before  the 
fcire  facias  purchafed^  &c.»   And  it  was  held  by  3,  that  the  writ 

ihould  abate.    But  Martyn  held  the  contrary.    Thel.  Dig.  192. 

lib.  12.  cap.  30.  S.  26.  cites  Trin.  11  H.  6.  57.  fee  9  £.  3. 

25.  It  is  no  good  form  in  pleading  anrecovery  of  parcel. to  the 
writ,  to  fay, .that  afranger  recovered  100  acres  of  the  faid  acres  inter 
alia :  but  he  ought  to  fay,  that  fucb  a  one  recovered  200  acres,  of 
which  20  acres  now  in  demand  are  parcel,  &c.     Thel.  Dig.  192. 
lib.  12.  cap.  30.  S.  28.  cites  Pafch.  22  £.  4.  8. 

26.  Infirmedon  the  tenant  vouched  one  A.  who  vouched  one  B*  an 
infant,  by  which  the  parol  demurred  f  and  after  rcfummons  was 
fued  againfl  the  tenant  and  the  firfl  vouchee,  but  not  againf  B.  And 
now  the  tenant  pleaded,--  that  after  the  parol  was  put  fine  die  by  the 
nonage,  a  fir  anger  recovered  the  land  againfl  him  in  formedon  by  con^ 

feffion  of  the  tenant,  by  force  of  which  he  entered,  que  eftate  the  tenant 
now  has;  and  he  faid  further,  that  the  efiate  of  the  demandant  was 
tnefne  between  this  judgment  and  the  title  of  the  fbranger,  &c.  judg- 
ment of  the  writ,  &c.  And  adjudged  no  plea  to  the  writ  in  the 
mouth  of  the  tenant,  but  it  (hall  be  good  in  bar  in  his  mouth. 
And  Brian  held  that  the  plea  was  not  good,  becaufe  covin  appeared 
by  the  confeffion }  but  Townfend  held  the  contrary,  with  the 
averment.  Thel.  Dig.  192.  lib.  I2.  cap.  30.  S.  29.  cites  Trin. 
5  H.  7.  40.  but  fays,  it  is  agreed,  Mich.  10  H.  7.  i.  that  fuch 
recovery  by  confeflion,  and  without  (hewing  title  in  the  recoveror, 
is  not  covm  or  coUufion  apparent,  before  that  the  covin  be  al- 
ledged  by  the  demandant  *,  and  that  fuch  recovery  by  confelfion, 
in  writ  of  elder  date,  is  good  enough  in  abatement  of  the  writ, 
without  affirming  title  in  the  recoveror,  and  cites  i8  £•  3.  ao  £« 
3.  7  H.  4.  15.  22  X  3.    Quaere. 

(M)     Writ  abated  by  Return  of  the  SherifF. 

I.  ^T^HELOALL  fays,  we  find  in  our  books,  that  when  ex« 
^    ception  was  taken  that  the  writ  was  not  ferved,  fometimes 

the  defendant  was  put  to  aofwcr  before  the  return  was  amended, 
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and  (bmetimes  ficut  alias  was  awarded  ^  but  rarely  that  any  original 
'writ  tvoj  abnted  for  any  default  in  the  return*  But  judgments  have 
been  arrejled  for  defaults  apparent  in  the  returns,  and  judgments 
have  been  rcverfed  alfo  by  error  for  fuch  caufe,  and  ejpedally  ijuhere 
fucb  judgments  have  pajed  by  default.  Thel.  Dig.  218.  lib.  16. 
cap.  1.  8.  14. 

a.  Upon  di/lrefs^  xhtfberiff  returned  mainpernors^  and  that  nonfunt 
exitus,  &c*  and  adjudged  good.  Thel.  Dig.  218.  lib.  16.  cap^  i. 
S.  5.  cites  7  H.  6.  10.     Quaere.     Hill.  29  E»  3.  7. 

3.  In  fcire  facias  againflElen^  priorefs  of  JV.  the  flierifF  returned 
fcire  feci  prtorefpe  de  W.  nvithout  faying  Elena  priorejffky  and  held 

good.     Thel.  Dig.  217.  lib.  16.  cap.  !•  S.  i.  cites  Pafch.  29  E. 

3-33- 

4.  In  pramunire  facias  aguinfl  feveral^  the  (hcriff  returned,  that     [  17  J 

they  %vere  warned ;  but  he  did  not  return  at  what  day  thejr  were 
warned,  and  held  an  infufEcient  returiT;  becaufe  by  the  ftatute 
they  ihould  be  warned  2  months  before  the  day  in  court,  and 
upon  this  ficut  alias  was  awarded.  Thel.  Dig.  218.  lib.  16. 
cap.  I.  S.  2.  cites  Hill.  42  £.  3.  7.  and  39  £.  3.  8^ 

5.  In  trefpafs  againfl  an  abbot  and  his  commoigns,  the  (lierifF  r^- 
turned  pledges  fir  the  abbot  f  and  that  the  commoigns  had  nothing,  &:c. 
And  it  was  held  good,  without  putting  the  abbot  to  find  pledges 
for  his  commoigns.  But  the  fherifF  ought  to  return  pledges,  as 
v:€X[  for  feme  covert  as  upon  her  baron,  Thel.  Dig.  218.  lib.  16. 
cap.  I.  S.  4*  cites  Mich.  48  £.  3.  26.  but  adds,  Quaere.  But 
fays,  it  is  held,  the  feme  (hall  not  be  attached  by  the  goods  of  the 
baron. 

6-  Upon  fcire  facias  againfl  feveral  termnts^  the  flierifF  returned 

fcire  feci  quod  ftfU,  &c.  modo  (^  forma  fecundum  quod  iftud  br* 

exigit,  &c.     And  held  good,  without  faying  feparatim,     Thel.  Dig. 

218.  lib.  16.  cap.  I.  S.  6.  cites  Hill.  2  H.  4.  13.  and  fays,  fee 

3  H.  4.  19. 

7.  It  feems,  per  opinionem,  that  if  the  (heriff  returns  more  than 
24  recognitors  in  affife,  the  writ  iball  abate.  Thel.  Dig.  218.  lib.  16. 
cap.  5.  S.  7.  cites  Hill.  8  H.  4.  20.  Hill.  10  H.  4.  8.  and  adds. 
Quaere ;  for  the  ftatute  of  Weftminfter  2.  cap.  38.  is  quod  de 
caetero  non  fummoneantur  in  una  aflifa  plures  quam  24. 

8.  The  fcire  facias  was  againfl  G.  K.  and  the  flierifF  returned  But  Jt  !• 
fdre  feci  G.  K.  without  fawtz  infranominaf  nor  infrafcripf,  but  it  ,  ?'  ^** . 

^  '/t     t  I  */•'..       o  £  I         r    "^  J         •        o  "  "  amend'' 

W2S  prout  iflud  breve  infe  exigtt,  &c.  ficundum  Jormam  brevis,  &c.  able,  if  it 
adjudged  good.      Thel.  Dig.  218.  lib.   16.  cap.   i.  S.  9.  cites  *<««^ 
Mich.   I  H.  6.  7.  and  11  H.  7.  28.  flJ^fs'ii^^Hl 

9.  It  is  faid  by  Prifot,  that  after  the  tenant  has  appeared  in  court, 
he  fball  never  have  advantage  of  default  of  form  of  the  return  ;  and 
if  it  be  not  good,  it  may  be  amended  by  difcretion,  &c.  TheU 
pig.  218.  lib.  16.  cap.  I.  S.  11.  cites  Mich.  33  H^  6.  31* 
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(N)    Writ  abated,  or  made  good  by  the  View^ 

^*^  where  1.  XXTHERE  a  man  pleads  nontenure  of  parcel  oi  the  tenements 
the  wrirwai  V  V    demanded,  the  demandant  may  maintain  that  the  tenant 

tfthe^mZ'ty  *^  ^^^^Y  tenant  of  the  tenements  put  in  view  ;  for  the  demandant 
cfa  rsancr^  by  the  view  may  bring  the  quantity  to  his  demand,  and  fo  amend 
r^yT"'  ^^^  ^^^'»  ^^  falfify  his  writ  by  the  view.  Thel.  Dig.  2i8.  lib.  i6. 
tL'Lmlrd^   cap.  2.  S.  I.  cites  Mich.  3  E.  j.  107.  and  Pafch.  4  E.  3.  1321 

am  HtKj.  /ftvasftijedif  a  ivo^y  ^anrl  cf  the  ivbole  manor,  Sec,  To  which  the  demandant  replied^  that 
the  tifiant  loat  fully  tenant  of  the  tenements  put  in  we^o,  and  was  not  received  without  maintaining  his 
writ^of  the  tgiements  demanded.     Thei.  Dig  219.  lib.  i6.  cap.  2.S.  5.  cites  Mich.  4  £.  3.  162. 

• 

2.  Where  one  detrtandsy  by  his  writ,  a  houfe^  and  10/.  rent^  and 
puts  nothing  in  view  but  only  a  houfe^  it  Ihall  abate  his  writ.  Thel. 
Dig.  11 1 8.  Hb#  16*  cap.^2<  S.  2.  cites  Trin.  5  E.  3.  193.  and 
Pafch.  II  E.  3.  Dower  63. 

3.  It  is  faid,  that  where  a  man  demands  a  carve  of  land,  he 
mzY  put  in  view  the  moiety  of  a  carvcy  or  2  carves  ;  and  yet  it  (hall 
not  abate  the  writ.  Thel.  Dig.  218.  lib*  16.  cap.  2.  S.  3.  cites 
Pafch.  6  E.  3.  265. 

1[  18  ]  4.  If  the  demand  he  of  a  mnriorj  and  the  tenements  put  in  view  are 

only  one  honfe  and  one  carve  of  land  of  another  name  than  the  manor 
IS  of,  the  writ  fliall  abate.  Thel.  Dig.  218.  lib.  16.  cap.  2-  S.  4. 
cites  Pafch.  6  E.  3.  Brief  727.- 

5.  But  where  the  manor  df  S.  was  in  demand,  the  tenant  Jai J, 
that  the  tenements  put  in  view  are  only  one  houfe  and  ten  acres  of  land 
parcel  of  another  manor ^  and  that  fuch  a  one  held  one  acre  of  the  tene^ 
ments  put  in  view,  &c.  And  held  no  plea  without  pleadifig  the 
non  tenure  of  the  tenements  demanded ;  for  though  the  demand* 
ant  puts  more  in  view  than  he  demands,  yet  his  writ  fhall  not  abate. 
Thel.  Dig.  218.  lib.  16.  S.  4.  cites  Trin.  18  E*  3.  22.  Br.  357. 
Quaere  ;  but  fays,  the  contrary  is  held  Pafch.  19  E.  3.  Brief  468. 
where  it  is  granted  by  the  court,  that  the  demandant  ought  to 
maintain  his  demand  according  as  he  has  demanded,  and  according 
as  it  16  put  in  view ;  and  that  fo  agrees  Mich.  20  E  3.  Brief  373. 

375- 

(O)     By  Want  of  proper  Parties.     Plaintiffs  or 

Defendants. 

I.  A  CTION  againft  J.  N.  who  /aid,  that  he  had  nothing  in  the 
-^  land,  unlefs  in  right  of  his  wife ;  judgment  of  the  writ, 
and  if,  &c.  nul  tort,  &c.  the  exception  was  found ;  by  which 
the  plaintiff  took  nothing  by  his  writ.  Br.  Brief,  pi.  285.  cites 
25  Afll  10. 

2.  Fine  was  levied  to  a  feme  file ;  (he  took  baron,  and  brought 
quid  juris  clamat  againft  the  tenant  in  her  name  alone;  and  he  went 
without  day,  by  not  naming  of  the  baron.  Br.  Brief,  pi.  522. 
cites  II  H«  4.  7- 
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3.  It  was  argued  arguendo,  that  in  debt  by  one  upon  a  lenfe  for  Br.  Brief, 
'^earsy  it  is  a  good  plea  to  the  writ,  that  he  and  another  leafed y  luho  co'ntia^'that 
;/   alive^  not  named;  judgment  of  .the  writ.      Br.  Brief,  pi.  37.   it  is  no  plea 
cites  36  H.  6.  38.  ^°  '*><;  ^"f» 

•^  *^  that  the 

/rjffw.is  made  by  tb:  pJaintij^,  and  one  A*  who  is  aVi'VCf  not  r,':n:ed\  for  the  Jc.^fe  of  one  copartoner  is 
gcod  to  the  tenant,  if  the  other  docs  nut  eater ;  but  it  is  a  good  plea  to  the  writ,  ch^t  the  p.ainiif}  <iiid 
one  A.  made  the  leafe,  >vbo  is  alive  not  named,  abjque  bjc  that  the  j>lalnt\ff  Uai'd  «i/offr,jud^roeiit  of  tae 
writ  J  cites  22  H.  6.  24* 

4.  Or  that  the  leafe  ivas  made  to  the  defendant y  and  ancthery  ivho 
is  alivey  &c.  Br.  Brief,  pi.  37.  cites  36  H.  6.  38. 

5.  Or  cf  buying  a  korfey  &c.  to  fay  that  the  dfendant  and  another 
in  full  life  bought y   Sec,  or  that  the  plaintiff  and  another  in  full  life 

fJdy  &c.  and  this  without  traverfe.     Br.  Brief,  ph  37.  cites  36  H. 
6.  38. 

6.  Contra  y  to  fay  that  the  plaintiff'  leafed  this  and  other  land  for  the 
fame  renty  &c.     For  there  he  ought  Jo  traverfe ;  for  the  leafe  of 

one  thing  is  not  the  leafe  qf  two.     Bn  Erief^  pi.  J7.  cites  36  H^ 
6.  38. 


(P)     By  Defauk  in  the  Count.    Want  of  Certainty.    C  19  J 
And  how  aided.     By  Intendment  or  Relation. 

I.  iN  trefpafs  by  an  abbot  of  goods  taken  in  the  time  of  vacation^ 
-*•  and  the  writ  was  ad  exharedationem  ecclefia  pradiB.  and  ad- 
judged good,  notwithftanding  that  no  church  is  named  j  for  it 
ihall  have  relation  to  the  abbot  who  was  named  before.  Thel. 
Dig.  102.  lib.  10.  cap.  10.  S.  17.  cites  Mich.  i8  £.  2.  Trefpafs 
237.  and  fays,  fee  38  E.  3.  9. 

2.  In  writ  of  trefpafs  by  an  abbot  againfl  the  parfon  of  the  church 
cf  C.  the  writ  was  ad  deteriorationem  ecclefue  pnidiH,  and  it  was 
abated,  becaufe  there  was  not  any  church  mentioned  before  to  which 
the  prxdi£t.  might  have  relation,  but  only  to  the  church  of  the 
defendant.  Thel*  Dig.  loi.  lib.  10.  cap.  10.  S.  i.  cites  Mich* 
18  E*  2.  Brief  828. 

3*  In  cut  in  vita  by  Helena,  who  was  wife  of  William  de  C. 
againfl  J.  de  N.  in  qua  idem  f.  non  hahet  itigreffum  nifi  per  preedic^ 
turn  WilL  quondam  virum,  &c.  and  it  was  held  certain  intend- 
ment enough,  that  J.  had  entry  by  the  other.  Thel.  Dig.  99, 
lib.  10.  cap.  9.  S*  2.  cites  Hill.  4  E.  3.  122. 

4.  The  writ  was  quod  redd  at  maner'  de  JV»  cum  pert  in*  excepf 
vno  mefuagio  £5*  advocatione  eccUfa  ejufd.  manerii.  It  was  held,  that 
ejufdetn  manerii  IhaU  have  relation  only  to  the  advowfon,  and  not 
to  the  houfe,  by  which  the  writ  was  abated,  becaufe  the  houfe 
was  not  in  any  place.  Thel.  Dig.  loi.  lib.  10.  cap.  10.  S.  2* 
cites  Hill.  4  E.  3.  117* 

5.  In  formedon  in  remainder y  by  the  fon  and  heir  of  him  in  re^  f^^^  ^^^J* 
Viainder^  he  need  not  fuppof^  tlx  death  of  his  father  ^  for  he  cannot  lartdtu 
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rran^ather,  be  intended  heir  to  his  father  if  he  be  not  dead.  Thel.  Dig.  99. 
hj^' ~'    lib.  10.  cap.  9.  S.  I.  cites  Mich.  5  E.  3.  ao6. 

death  of  bii  father*     Thel.  Dig.  94.  lib.  lo.  cap.  6.  S.  2.  citet  23  E.  3.  21.-^— But  fuch  writ  wat 
abated  by  omiffion  of  this  claufe,  ea  quod  prad"  /ct  donees  ob'uruntfne  bitred*.  Sec,     Tbcl.  Dig.  94.  lib* 
10.  cap.  6.  S*  2.  cites  Trin.  10  £.*3.  515.  and  Mich.  39  £.  3.  34.  and  3  H.  6.  i.  and  Pafch  x  i 
H.  6.  34. 

'^yntref-  5,  When  a  word  of  a  writ  has  double  Intendment  ^  the  one  accord^ 
wnt  WM  ^"S  ^^  '^'''j  '^^  ^/A^r  agatnjl  laWy  a  man  ihall  take  the  intendment 
fuareave-  which  is  according  to  the  law«  Thel.  Dig.  99*  lib.  lo.  cap.  9. 
^fua  ctpit  s.  II.  cites  Trin.  c  E.  3.  197. 

tavit  &  ea  detmtiit  without  pafture^  &c.  ha  quod  30  iorum  ferierunty  &c.  it  (hall  not  be  intcaded 
that  by  thofe  words  the  defendant  ought  to  give  pafture  to  the  beafts ;  but  it  (hall  be  intended  that  tbt 
defendant  wwld  not  Juffer  the  plaintiff  to  give  tbempafture^  &c.  Thel.  Dig.  99.  lib.  lO.  cap.  9.  S.  ix« 
cites  Trin.  5  E.  3.  197. 

7.  In  writ  of  intrufton  by  Ro.  agatnji  W.  in  luhich  W.  had  not 
entry  unlefs  by  abatement^  after  the  death  of  Simon  the  fon  of  Thomas 
UpDoll,  that  the  tenant  held*  for  term  of  his  life  of  tlie  leafe  of 
Thomas  UphoU,  grandfather  of  the  demandant^  and  made  the 
defceiYt  fi;om  Thomas  to  Simon,  and  from  Simon  to  the  demand* 
ant,  yet  it  (hall  not  be  intended  that  Simon  the  tenant  for  life, 
and  Simon  the  father  of  the  demandant,  are  the  fame  perfon ; 
for  .it  may  be  that  Thomas  had  two  fons  of  the  fame  name, 
Thel.  Dig.' 99.  lib.  lo.  cap.  9.  S.  3.  cites  Hill.  7  £.  3.  301. 

8.  Feoff avit  in  a  writ  ihall  be  intended  of  feoffment  in  fee^  if 
other  eftate  be  not  exprefled.  Thel.  Dig.  99.  lib.  xo,  cap.  9, 
S.  4.  cites  Pafch.  8  E.  3.  392.  Mich.   18  H.  6.  24. 

9.  In  trefpafs  de  domo  proftrata,  &  maheremio  inde  qfportato^  &c. 
this  (hall  be  intended  the  timber  of  the  plaintiff",  Thel,  Dig.  99. 
lib.  10.  cap.  9.  S.  12.  cites  Hill.  9  £•  3*  442. 

r  20  ]  10.  In  attaint  of  a  verdi£):  paiTed  of  one  meffuage  cum  pcrti-^ 
nentiis,  and  after  there  was  in  the  writ  de  tenementis  prxdi£tis 
cum  pertinentiis,  and  yet  held  good  ;  for  fevcral  tenements  maj  be 
intended  to  he  in  this  word  houfe^  with  the  appurtenances.  TheL 
Dig.  99.  lib.  10.  cap.  9.  S.  13.  cites  Mich.  9  £.  3*  468* 
•  This  IS  1 1.  In  fcire  facias  againfi  a  prior,  out  of  a  recovery  had  againfl 

*"'I^a"'^1'    ^/x  predeceffhr,  die  writ  fuppofed  that  the  recovery  was  had  againfl 

and  ihould      ^,    -V,         *'.    '  ,      ,.  ''.^^r  j         v         •  1       ^        ^^-  a- 

be  (nunc),  the  then  prior :  and  adjudged  a  good  writ,  without  puttmg  a  di- 
and  foisthe  vcrfity  in  the  name  01  baptifm  of  the  defendant  and  of  his  pre- 
year-book.    clecciTor  5  for  by  the  tunc  priorem,  and  *  hunc  priorem,  they  Ihall 

be  intended  diverfe  perfons*    Thel,  Dig.  99.  lib,  10.  cap.  9.  S.  14* 

cites  Hill.  17  E.  3.  I. 
Thel.  Dig.         12.  Quare  impedit  ad  prabendam  de  Moreton  majorem  in  ecclefta^ 
104.  lib.       gfc.   It  is  adjudged,  that  majorem  fhall  have  relation  to  pracbcndam, 

s^V? cites*  ^^^  '^^^  ^^  Moreton.  Thel.  Dig.  10 1.  lib.  10,  cap.  10.  S.  6, 
S.  c,  cites  Trin.  18  E.  3.  29. 

13.  The  writ  by  one  precipe  was  of  land  in  Brugb  near  Wingfeld, 
and  the  other  pracipe  of  land  in  eadem  villa,  &c.  The  opinion  of 
the  court  was,  that  it  ihall  abate ;  for  eadem  villa  (hall  have  rela- 
tion to  Wingfield.  Thel.  Dig.  lox.  lib.  lo.  cap,  lo*  S,  7*  cites 
Trin.  20  £.3,  Brief  371. 
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14.  The  writ  was  in  villa  iePonUfrano  W.  andC.  And  held  good 
without  faying  tUUs  ;  for  viUa  fliall  have  relation  to  Pontefradio 
only,  and  not  to  the  other  vills.  TheL  Dig.  loi.  lib.  lo.  cap.  io« 
S«  8,  cites  Trin*  30  £.  3.  3* 

15*  In  formedon^  the  wiit  was  (f  a  gift  made  to  Jo*  and  Ja,  his 
fcnuy  and  that  after  the  death  of  the  aforefaid  Jo.  and  Ja.  without 
laying  his  feme,  and  yet  adjudged  good ;  for  it  cannot  have  re- 
lation to  any  other.    TheL  Dig.  loi.  lib.  lo.  cap.  10.  S.  9.  cites 
Hill.  31  E.  3.  Brief  326. 

16.  Scire  facias  out  of  a  recognizance  againfi  a  tertenant^  the  writ 
was  quare  frad^  fumma  de  terris  fuis  levari  non  debeat^  and  held 
good ;  for  fuis  fhall  have  relation  to  his  lands  which  were  the 
couufor's,  and  fo  it  (hall  be  intended.  TheL  Dig.  10 1.  lib.  10. 
cap.  lo.  S.  16.  cites  Mich.  30  £.  3.  30. 

1 7.  Trefpafs  the  writ  was  pone  per  vadios  abbatem  de  N.  i^  A.  Thel.  Dig. 
is^  B,  converfos  ejufdem  domuSj  where  dotnus  is  not  in  the  writ  before;   ioi>\\\>. 
judgment  of  the  writ,  becaufe  it  is  not  converfos  ejufdem  abbatis.  JU*^  j/cl 
Fmch.  faid,  all  is  one,  and  awarded  the  writ  good.     Br.  Brief,  and  18  e.* 
pL  135.  cites  38  E.  3.  8.  3-3.  »nd 

1 8.  In  trefpafs  by  an  abbot  of  goods  taken  in  the  titne  of  vacation^   *      *  ** 
and  the  writ  was  ad  exharedationem  eccle/ia  pradiH.    And  adjudged 
good,  notwithftanding  that  no  church  is  named ;  for  it  fhall  have 
relation  to  the  abbot  who  was  named  before.     TheL  Dig.  102. 

lib*  10.  cap.  ID.  S.  17.  cites  Mich.  18  £.  2.  Trefpafs  237.  and 
fays,  fee  38  £•  3.  9. 

19.  A  feme  fhsdl  be  intended  to  be  of  the  fame  vill  which  her 
haron  is  of^  and  fo  (hall  a  commoign  of  an  abbots  and  parfon  of  a 
church*  TheL  Dig.  loo.  lib.  10.  cap.  9.  S.  20.  cites  3  H.  6.  31. 
7  H.  6.  I.  and  10  H.  6.  8. 

20.  By  default  in  the  count  the  ^Tit  fliall  abate  per  Cottefmore,  coimt'rf. 
and  not  denied,  quod  nota.     Br.  Count,  pi.  7.  cites  3  H.  6.  41.  12.  dtesio 

H.  6.  i8.  &  4  £.4.  14.  accordinglyi  and  not  denied,  quod  nota.  Br.  Count,  pi.  7.  cites  3  H.  6. 
41.  S.  P.  Br.  Count,  pi.  11.  cites  20  H*  6. 18.  &  4  £•  4.  14.  accordingly.  Br.  Count, 

pi.  24.  cites  S.  P.  35  H.  6.  40.  S.  P.  Br.  Brief,  pi.  147.  cites  38  H.  6.  1.  ■  S.  P. 

Br.  Brief,  pL  254.  cites  39  H.  6.  7.  S.  P.  in  Mrrit  of  right,  quare  impedit,  or  other  ac« 

tioas,  per  Forfcoe  and  Hengefton  ic  nuUus  negivit,  and  it  feems  to  be  clear  matter,  for  there  is  no  other 
judgment  for  default  in  the  count,  but  quod  petens  or  querens  nihil  capiat  per  brevCf  and  the  other  that 
tat  mdeJiKeiiey  quod  nota  bene.     Br.  Brief,  pi* 41 3*  cites  31  H.  6.  15.  ■  S.  P.  Br  Count,  pi.  8. 

cites  9  H.  6.  10. S.  P.  Br.  Brief,  pi.  38.  cites  35  H.  6.  36. — S.  P.  Br.  Brief,  pU 

395.  cites  21  E.  4.  63,  64.— —S.  P.  And  he  fliall  not  make  a  new  count.  Br.  Brief,  pi.  488. 

cites  17  £•  4*  7.—- S.  P.  Nor  fluU  he  amend  his  count.     Br.  Count,  pi.  *^4.  cites  31  H.  6.  1 5. 

Ai  in  monjirantrunt^  what fiveral  join,  as  they  may,  and  they  alfo  join  in  count,  and  fome  are  abla 
f  hrhr  the  atiion,  they  being  frank,  and  others  not,  by  itafon  they  are  villeins,  there  the  count  ihall 
abate  toe  writ,  qood  nota,  per  Belk.  J.  quod  non  negatur.    Br.  Brieif,  pi.  223.  cites  39  £•  3.  6. 

21.  Writ  was  againfi  Margaret^   who  was  wife  of'T,  S.  of 
Norton  Davjj  &c.     And  it  was  held  by  Babbington,  that  the 
fill  of  Norton  Da%fjjball  have  relation  to  the  feme  who  is  fued,  and 

mi  to  T,  S.     Quaere.    TheL  Dig.  loi.  lib.  lo.  cap.  lo.  S.  la.     [  2i  J 
cites  Mich.  4  H.  6.  4.  but  fays  the  contrary  is  adjudged  in  an 
jndi£lment.  Hill.  9  £.  4.  50. 

22.  The  writ  was  of  land  in  A.  B,  and  C.  in  infula  de  W.  and 
held  that  C  only  fhall  be  intended  to  be  in  infula  de  W.  TheL  Dig. 
100.  lib.  lo.  cap.  9.  S.  19.  cites  Mich.  7  Ht  6.  8. 

C4  23*  And 
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13.  And  the  Chancellor  of  Oxford  Ihall  be  intended  contmor^i 
there.     Thcl.  Dig.  100.  lib.  jo.  cap.  9.  S.  20.  cites  8  H.  6.  38"* 

24.  Scire  facias  out  of  a  fine  againfl  Richard  Abbot  of  JV.  and 
by  the  writ  the  demandant  intiiled  himfelf  by  one  Richard  Siile^  and 
afterwards  in  the  perclofe  he  fnade  himfelf  cofin  and  heir  to  the 

faid  Richard^  and  held  fufBcicnt  intendment  enough  that  the  faid 
Richard  fhall  have  relation  to  Richard  Stile^  and  not  to  Richard 
Abbot,  who  is  aiive.  Thel.  Dig.  100.  lib.  10.  cap.  9.  S.  jo.  cites 
Hill.  8  H.  6.  2p. 

25.  In  trcfpnfs  of  battery  of  his  fervants,  iict  quod  negotia  ft^ 
remanferunt  irfeEla  at  fuch  a  place ^  &c.  without  faying  in  what 
county,  and  held  good ;  for  it  fhall  be  intended  in  the  fame  county 
Hvhere  the  battery  luas,  Thcl.  Dig.  loo.  lib.  10.  cap.  9.  S.  26* 
cites  Mich.  20  H.  6.  151 

26.  Trefpafs  of  goods  carried  away  in  D.  and  S,  and  did  net 
Jbeiu  what  was  carried  away  in  the  one,  and  what  in  the  other ^  and 

yet  well.     Br.  Faux  Latin,  pi.  4.  cites  20  H.  6.  9. 

27.  So  of  precipe  quod  reddat  in  A.  and  B,  and  did  not  (hew 
how  much  in  the  one,  and  how  much  in  the  other^  quod  nota^ 
Br.  Faux  Latin,  pi.  4.  cites  20  H.  6.  9. 

28.  Where  writ  is  brought  of  land  in  3  vilJs,  parcel  (hall  be 
intended  to  be  in  each  vill.  Fhel.  Dig.  100.  lib.  10.  cap.  9^ 
S.  22.  cites  Mich.  31  H.  6.  13. 

S.  P.  Br.  29.  So  in  replevin^  the  defendant  demanded  judgment  ofihi  courts 

12.  cites  '  becaufe  noplace  is  Jheivn  where  the  taking  luas^  and  a  fpace  was 

ao  K.  6.  left ;    and  becaufe  //  was  entered  the  lajl  term^  therefore  judg« 

4?*i4.  ac-'  ^^^^  "w^s>  ^^^  ^^^  ^^^  abate,     Br.  Cdunt,  pi.  24.  cites  35  H^ 

cordingly.       O.  4^» 

*— ^^  S«  P.  Br.  Count,  pi.  64.  cites  4  £.  4.  14. 

30.  In  fcire  facias  to  execute  a  fine,  the  tenant  Jball  be  intended 
party^  or  privy  to  the  fine ^  if  he  does  not  allcdgc  the  contrary, 
Thel.  Dig.  100.  lib,  10.  cap.  9.  S.  25.  cites  36  H.  6.  18. 

31.  S<?  in  forcible  entry,  the  defendant  in  another  term  demanded 
judgment  of  the  county  becaufe  the  certainty  of  the  land^  as  1 2  acres  of 

land,  4  acres  of  meadow,  and  the  like,  is  not  alledgeds  and 
therefore  the  writ  was  abated,  and  cannot  be  amended;  for  it 
was  counted  of  another  term.  Br*  Brief,  pU  247*  cites  38 
H.  6.  I. 

32.  Li  replevin  J  xht  plaintijf  in  his  count  ought  tojbew  the  place 
nvhere  the  defendant  took  the  beads,  but  not  in  the  writ  s  and  if 
he  tniflakef  the  place^  fo  that  the  count  fhall  abate^  the  writ  fhall 
abate ;  per  Brian  Ch.  J.  quod  non  negatur,     Br,  Brief,  pi.  39^^. 
cites  21  £.  4.  63.  64. 

33.  A  plaint  in  a  Court  Baron  was  againfi  two  jointly^  for  taking 
the  plaintiffs  goods^  and  he  removed  the  plaint  by  a  recordare  jointly ^ 
as  the  plaint  is,  and  after  counts  of  taking  his.  goodf  fhverally  :  and 
fo  varies  from  the  plaint,  and  the  recordare  aHb.  Adjudged,  that 
the  writ  abatc»    Hetl.  76.  Hill.  3  Car.  C,  B,  Wi^berlcy  v.  Tay^ 

'    lor  &  al'. 
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54*  In  a  quod  el  deforceat  In  nature  of  a  writ  of  right y  the  count 
nvas  of  20  acres  of  Jampna  fe*  Bruerioy  which  ought  to  have  been 
ihewn  certainly :  And  this  was  alfigned  for  error ;  but  held  to 
be  well  enougn,  for  Jampna  &  Brucria  are  not  intended  lands 
of  fcvcral  forts,  but  one  and  the  fame  land.  C»  Car.  178.  pi.  2^ 
Hill-  5  Car.  GryfFjrth  v.  Jenkips, 

(  Q^)     By  Want  of  a  Foreprife,  or  Exception,        C  ^^  3 

|.  l^OREPRISE  fball  not  be  made  in  precipe  quod  reddat,  but  of  S.  P.  Br, 
-■'     a  thing  nuhich  lies  in  pracipe  ;  and  therefore  where  a  mah  ^'^<^^»  P** 
demands  the  manor  aforefaid^  ivith  the  appurtenances^  and  an  advow^  fhcRe^-iftcr 
Jen  is  appendant^  it  needs  not  any  foreprife ;  for  advowfon  does  foi.  229. 
pot  lie  in  praecipe,     Br.  Brief,  pi.  421.  cites  the  Regifler,  fol,  »nd4E.  >» 
229.  ^7- 

2.  If  foreprife  does  not  exprefs  where  the  land  for eprifed  lies ^  the 
turrit  (hall  abate^  as  in  D.  or  in  the  fame  manor*  Br.  Brief,  pL 
539.  cites  Fitzh.  Brief  710. 

3.  Where  a  manor ^  except  20  acres ^  is  in  the  county  of  JE.  and 
fhe  20  acres  is  in  the  county  of  H.  the  demandant  may  demand  the 
manor  in  the  county  of  E.  except  20  acres  in  S.  per  Prifot — ^Quaerg 
|iow  the  20  acres  {hall  be  demanded.  Br.  Brief,  pi.  538.  cites 
23  H.  6.  4. — and  fee  better,  7  AiT.  10.  ibid. 

4.  If  a  man  brings  affion  of  a  manor,  whereof  part  is  in  another  S.  P-  Br. 
founiyj  or  in  Wales,  or  in  the  Cinque  Ports,  and  does  not  make  ®"5^»  P^* 

foreprife  of  this  parcel,  all  the  writ^  (hall  abate.     Br,  Faux  de  Re*  36  H^i. 
cov.  pi.  15.  cites  36  H.  6.  30.  perTaverner.  3z. 

5.  If  ajife  or  pracipe  quod  reddat  be  brought  of  the  manor  in  A.  Br.  pnecTpe 
and  B.  the  defendant  may  fay,  that  two  acres  of  it  extends  hito  C.   ^^^  «<!da% 
not  named  in  the  writ,  judgment  of  the  writ ;  and  becaufe  he  s.c.^BroS 
makes  no  foreprife,.  the  writ  fhall  abate.     Br.  Brief,  pi.  330.  cites  fays,  quaere 
5  E,  4.  103.  '>**«  5  ^J*^  '^ 

"^         ^  "^  fccms,  that 

he  bv  this  ihall  recover  on{y  that  which  is  in  ttie  two  vills  \  an  J  fuch  gift  by  feoffment  or  fine^  ihailgiv^ 
OoJy  that  which  is  in  the  two  villa. 

6.  Where  a  man  brings  aHion  againft  me  of  the  manor  of  D.  In  £). 
and  he  himfelf  or  another  man,  is  feifed  of  parcel  of  the  manor  in  the 

fame  vill,  there  he  ought  to  make  foreprife  ;  but  if  he  demands  the 
manor  of  D*  in  X).  he  (hall  not  make  foreprife  of  that  which  is 
in  another  vill ;  per  Brian,  The  reafon  feems  to  be,  becaufe  it 
is  not  in  demand,  and  it  is  in  vain  to  foreprife  that  which  is  not 
demanded.  Per  Littleton,  the  writ  is  not  good  to  demand  the 
inanot  of  D.  in  D.  except  an  acre  in  S.  And,  at  this  day,  Danby, 
JLittleton,  aqd  Needham,  held  that  it  is  no  plea  \  but  Moyle  and 
Choke  contra.     Br.  Brief,  pi.  216.  cites  9  £,  4.  6. 

7.  Trefpafs  upon  the  ilatute  of  5  R.  2.  ubi  ingreffus  non 
datur,  &c«  of  entering  into  the  manor  of  D.  in  S.  the  defendant 
faid  that  40  acres  par q^l  of  the  manor  is  in  Z).  judgment  of  the  writ} 

^  non  allocatur }  for  nothing  QiaU  be  recovered  but  damages^ 

and 
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and  no  franktcncmcnt ;  and  foreprife  cannot  be  made  in  acllon  cf 
trefpafs  as  in  praecipe' quod  reddat ;  and  therefore  he  was  awarded 
^      to  anfwer.     Br.  Brief,  pi.  371.  cites  10  £•  4.  10. 

8.  A  man  brought  writ  of  nuajle^  and  declared  of  a  leafe  of  a 
manors  and  the  drfendant  fald^  that  the  lejfor  nvasfeifed  of  the  inanor^ 
except  three  acresy  and  leafed^  and  fo  he  ought  to  have  a  writ  with 
foreprife  \  &  non  allocatur,  becaufe  it  goes  in  bar  for  this  parcel. 
But  Brooke  fays,  the  reafon  feems  to  be,  becaufe  no  land  is  in 
demand.  Contra  where  land  is  in  demand.  Br.  Brief>  pL  316. 
cites  5  H.  7.  7. 

t  «3  ]    (R)     For  Default  of  Suppofal  of  Property,  &c.  la 
the  Writ  j  and  what  fhall  be  fufficient  Suppofal. 

I.  TTI7RIT  of  trefpafs  of  entering  into  his  manor;  and  that 
^  ^  they  took  a  writings  and  tore  it,  &c.  without  faying  fcrip- 
tiim  fuutHy  nor  that  it  was  taken  out  of  the  pojfejfwn  of  the  plaintiff* i 
and  yet  adjudged  a  good  writ.  Thel.  Dig.  109.  lib.  lo.  cap.  18. 
S.  I.  cites  Mich.  1  £.  3.  24.  Regifl.  io6.  but  fays,  it  feems 
Hill,  a  £.  3.  29.  that  the  plaintiff,  by  his  count,  ought  to  fhew 
that  the  remainder  of  certain  land  was  intailed  to  him  by  this 
writing. 

2.  In  replevtHj  the  writ  was  brought  by  an  executor  de  quodam 
hove  ipftiis  Ro.  executoris  capto^  &c.  and  adjudged  good.  Thel* 
Dig.  109.  lib.  10.  cap.  18.  S.  2.  cites  Mich.  24  £.  3.  46. 

3.  The  property  of  the  thing  taken  tortioufly  fliall  be  intended 
to  be  in  the  taker*  Thel.  Dig.  109.  lib.  10.  cap.  x8.  S.  4.  cites 
27  Aff.  64.  and  i  H.  5.  3. 

Writ  of  4*  In  wqfie  by  the  prior  of  the  hofpital  of  St.  Jo.  the  writ  wag 

waftead  ad  exhareditationem  domus  (5*  hofpitalis  pradi^f.    and   held   good^ 

toWmtc-*  ^^^^o^^  faying,  hofp.  ecclefix  prxdid.    Thel.  Dig.  109.  lib.  10. 

deficwai  cap.  18.  S.  15.  cites  Mich.  42  £.  3.  2i. 

held  good.  Tbcl.Dig.  Z09.  lib.  lo.  cap.  8.  S.  6. 

Thd.  Dig.  J.  Writ  of  trefpafs  was  brought  by  a  prior,  quare  bona  tsfcatalla 
cap.' 1*8.* 's.'  '^^  ^^^  eccle/ta  San£ti  Cuthberti  &  Nicholai  phedecefforis  nunc 
14.  fayt  the  prioris  tempore  praedi£i:.  Nicholai,  &c.  Thel.  Dig.  109.  lib.  lO* 
cpmionof    ^.^p,  j3^  3.  5.  citcs  Mich.  47  E.  3.  23. 

4.  35*  ia,  that  writ  brought  by  facceiror  of  goods  taken  in  the  time  of  the  predeceiTor  is  good  with  thefe 
words>  ^uare  bona  domut  Be  ecclefiae  cepity  &c.  As  it  is  ufcd  of  goods  taken  in  the  time  of  TacatioOt 
and  not  to  (ay  bona  praedecefforis,  &c.  and  cites  Mich.  iS  E.  2.  Trefpafs  237.  42. 

6.  And  fo  of  trees  cut  in  the  time  of  the  prcdeceflbr,  the  writ 
ought  to  be  quare  arbores  domus  &  ecclefise,  &c.  TheL  Dig* 
109.  lib.  16.  cap.  18.  S.  6.  cites  Mich.  2  H.  4.  4.  7  £•  4.  15. 
pEk  4.  35.  Regifter  loi.  96.  Tempore  £•  i.  Trefpafs  242. 

!?ba*^ wdi  7*  ^^  ^^^JM^  ^^  ^"^^  ^^  V*^^^  quand.  bagga*  cum  20  lib.  in 
icohthefc-  pecunia  numerata  in  eadem  bagga  cont'  cepit,  &c.  and  it  was 
iacontainM,  held  that  the  writ  was  not  good,  becaufe  it  is  not  fuppofed  to 
Snrwii-  '^hom  the  property  of  the  bag  was.  TheL  Dig.  109.  lib.  10. 
'      '  '  cap. 
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cap.  18.  S.  7.  cites  Mich.  13  H.  4.  ii.    But  contra,  it  was  held  Mtfiyins 

Hill.  19  H.  6.  48.  that  the  bat 

^  ,   ,  WM  leal  0^ 

by  which  it  appears  that  the  property  of  the  bag  and  money  is  in  the  pUmtlfT.     And  fo  it  it  aot  of  oo« 
ney  baii'd  coke^.     Thd.  Dig.  109.  lib.  xo.  cap.  i8.  S.  9.  cites  Mich.  18  H.  6.  20. 

8.  Writ  of  trefpafs  by  church-wardens,  quare  bona  (sT  catalla 
parochianorum  in  their  cuftody  being,  ceperunt,  &c.  and  held  a 
good  writ,     Thcl.  Dig.  109.  lib»  10.  cap.  18.  S.  13.  cites  Trin, 

8  £-  4*  ^ 

9.  Writ  of  trefpafs  was  maintained  quare  domum  intravit, 
and  one  goihawk  and  one  hawkj  of  the  goods  of  the  plaintiff'^  taken 
and  carried  away.  Thel.  Dig.  lop.  lib.  lo.  cap.  i8.  S.  i6.  cites 
Trin.  x6  £.  4.  7. 

10.  Writ  of  trefpafs  quare  claufum  fuum  fregit,  and  4  young  AndfoTi 
fpfba^whs  in  their  nefts  being,  pretii  fo  much,  &c.  cepit  8c  afpor-  writquare 
tavit,  &c.  adjudged  good,  without  faying  that  they  were  reclaimed  *!*"^*»™^«- 
or  umc,  and  held  good.     Thel.  Dig.  109.  lib.  10.  cap.  18.  S.  11.  dam^fuj 
cites  14  H.  8.  I.  Regifter  93.  ihidm  in- 

venras  cepU^ 
9cc,  But  writ  qaare  6  danas  apud  B.  inventas  cepTt,  &c.  Is  not  good,  without  fuppo/ing  the 
brnaking  of  the  clofe  or  patk>  4c.     TheU  Dig.  209.  lib.  10.  cap.  x8.  S.  21.  cites  Trin.   f  24l 
22  H.  6.  76.  4.3  £•  3.  24.  *.    ^  J 

« 

(S)    For  Want  of  fetting  forth  the  Price  or  Value  of 
the  Thing.     And  what  fetting  forth  is  good. 

I.  T>RETIUM  fararum  may  be  (hewn  in  the  count,  and  the 
^  count  not  the  worfe ;  per  opinionem.     Thel.  Dig.  109. 
lib.  10.  cap.  19.  S.  2.  cites  Mich.  5  £.  3.  233. 

2.  Writ  of  annuity  was  maintained  of  8  robesy  without  putting 
the  price  of  them  in  the  writ.  Thel.  Dig.  109.  lib.  10.  cap.  19. 
S.  3.  cites  17  E.  3.  48.  73. 

3.  The  writ  of  trefpafs  was,  that  he  had  arrefted,  vi  isf  armls^ 
certain  woo/,  &c.  and  detained  it  till  the  others  were  bound  to 
the  defendant  in  12 1.  for  the  deliverance,  &c.  and  adjudged  good, 
without  putting  the  value  of  the  wool  in  the  writ.  Thel.  Dig. 
110.  lib.  ID.  cap.  19.  S.  4.  cites  Pafch.  29  £•  3.  41.  11  H. 

4.  Afackofwool,  price  100  s.  was  demanded  by  writ,  where 
in  the  fpecialty  there  was  not  any  price,  and  yet  adjudged  good  ; 
for  a  man  (hall  not  have  writ  to  demand  a  chattel  without  putting 
the  price  in  the  writ.  Thel.  Dig.  no.  lib.  lo.  cap.  19.  S.  5. 
cites  Trin.  29  E.  3.  50. 

5.  In  writ  of  breaking  of  a  warren,  and  of  taking  partridges  or 
fieafantSf  a  man  fhall  not  put  any  value  to  them,  nor  of  a  coup/e 
of  hounds t  &c.  Thel.  Dig.  no.  lib.  lo.  cap.  19.  S.  14.  cites 
rafch.  8  £.  4.  5.  Pafch.  43  E.  3.  14. 

6.  In  trefpafs  of  taking  gold  and  fiver,  a  man  fhall  not  put 
any  value.  ThcL  Dig*  no.  lib.  10.  cap.  19.  S.  7*  cites  Trin. 
46  E.  3.  15. 

.  7.  Thel, 
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7,  Thel.  Dig.  no.  lib.  10.  cap.  19.  S.  9.  fays,  it  is  held  Micli^* 
J I  H.  4.  30.  and  Hill.  8  H.  5.  5.  that  where  goods  are  taken^  and 
the  plaintiff  has  them  back  again,  in  writ  to  be  brought  for  this 
trefpafs,  a  man  fliall  not  put  the  value  of  the  goods  5  for  the  form 
ie  quod  cepit  et  detinuit  per  tantum  tempus,  &c.  and  cites  the 
Regifter  94,  95,  96,  97. 

8.  In  trefpafs,  the  writ  was  qtiare  cepit  1 2  oxen  in  one  county^ 
end  chafed  and  impounded  them  in  another  county ;  by  tuhich  6  of 
the  oxen,  price  3  /.  died  of  hunger,  &c.  And  the  writ  was  abated^ 
becaufe  the  price  of  all  the  Seafts  was  not  in  the  writ.  But  the 
nc^t  day  fuch  writ  quare  112  fheep  fugavit  from  one  county  into 
another,  &  imparcavit,  by  which  20,  price  20  s.  interier*,  &c. 
was  adjudged  good,  becaufe  there  was  not  (cepit  J  in  the  'writ ;  for 
in  the  firft  writ,  the  property  was  intended  to  be  out  of  the 
plaintiff  by  the  taking,  &c.  Thel.  Dig.  no.  lib.  10.  cap.  9.  S.  8- 
cites  Hill.  I  H.  5.  3.  44  E.  3.  20. 

A  d  f  9'  ^^^^^  ^^  ^'^^^  ^s  ^  averiisy  or  of  any  bcajls  certain  talen^ 

where  the  it  (hall  be  pretii  tantum.     And  where  it  is  *  de  bonis  £5*  catailis^ 

wit  is  of  it  fhall  be  advalentiam*     Thel,  Dig.  no,  lib.  10.  cap.  19.  S.  10. 

•tr'^/Tand  ^^^^®  Pafch,  21  H.  6,  43.   and  fays,  fee  the  Regifter  agreeing 

inajijm'atc,  with  this  Opinion. 

by  general  words,  as  cofn,  grafs,  trees,  l^ay,  gerxninai  &c.  it  ihall  be  ad  va/enttam,    Bmt  if  it  be  of 
tb'tngi  certain  ^ndff'ecialt  as  fo  many  quarters  of  corn,  fo  many  loids  of  corn,  fo  many  oaks»  one  flti^ 
taken,  one  mill-ftone,  and  fuch  like,  the  writ  fhall  bc^retii  \  and  it  feeois  that  it  ihall  be /o  where  the 
writ  Ufcr  any  thing  iy  num^er^  meafure,  and  iveigBi,  or  a  ceitain  milUftone.    Thel.  Dig.  no.  cap* 
39.  S.  10. 

*  The  writ  piditinue  de  hortis  &  catalliSi  (hall  he  ad  valen/iam,    Thel.  Dig.  i  lo.  lib.  lo.  cap.  19  « 

5.  6.  citesHitt.  33  £•  3.  Br.  913* 

10.  Thel.  Dig.  no.  lib.  10.  cap.  19.  S.  11.  fays,  the  Regifter^ 
fol.  94.  is  of  a  writ  de  pifcar'  in  feparali  pifcaria,  &c.  &  herbam 
falcaverunt,  &C.  55*  herbam  illam  ac  pifcem  ad  valenc^  100  /.  ceper'^ 
&c. 
C  ^S  ]  '^'  "^"^  writquare  claufum  fregit  &  3  pullos  efpervion^m  fuo^ 
rum  pretii  fo  much,  or  tot  cunicuhs  fms  pretii,  &c.  cepit,  &c, 
Thel,  Dig.  no.  lib.  IQ.  cap,  19.  S.  la*  cit^s  Trin.  22  H.  6.  67* 
10  E.  4.  15.  Regifter  95. 

i^.  In  writ  of  trefpafs  of  charters  and  writings  in  a  che/f  con- 
tained, ice.  a  man  fhall  not  put  any  value  of  the  che/l,  Thel, 
Dig.  no.  lib.  10.  cap.  19.  S.  13.  cites  Mich.  20  £.  4.  29.  Re^ 
gifter  9S^ 

(T)     By  Want  of  Form. 

Br.  Faux,      j.  TTtRIT  originalj  which  wants  form,  fhall  abate  5   for  It  b 

dtM°s.^c?*  ^^^^  ^^  ^^^  Chancery,  and  pleadable  here.     Contra  of 

per  Finch!  ^rit  judicial,  as  fcire  facias ',  for  if  this  wants  form,  and  has 
--S.  P.  Br.  matter  fufficient,  it  is  good  5  and  therefore  defcenderc  debet, 
pu'ilgf**'  i^ftc*^  of  executionem  habere  non  debet,  is  not  material.  Br, 
cites  4  H.     fcire  facias,  pi.  18.  cites  41  E.  3.  13. 

6.  3.  Br.  Faux  Latin,  pi  4S.  (bis]  cites  S.  C. Thel.  Dig.  lib.  10.  cap.  ia«  Sk  6«  cites  S.- 

€•—«.->.— AaA  ibid.ii6*  lib.  xo.  cap.  stj.  3*  19*  cites S.  C. 

3.  In 
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a.  In  mortdancefter  of  2  acres  of  land,  and  the  moiety  of  an 
houfe,  &c.  as  the  order  is  to  demand  the  intire  thing  before  the 
parts  of  any  thing,  yet  in  the  claufe  to  make  the  view  tlie  hoiife 
(hall  be  firft  named  before  the  land,  becaufe  the  intire  houfe  fhall 
be  put  in  view.  Thel.  Dig.  104.  lib.  10.  cap.  12.  S.  3.  cites 
Hill.  16  E.  3.  650.  II  AfT.  21.  and  12  H.  4.  19. 

p  3.  Informcdotii  the  writ  was,  and  that  after  the  death  of  the  Thel.  Die. 
nforefaid  Alice  and  John  the  donees,  where  it  fliould  be  after  the   104.  lib.  10. 
death  of  the  aforefaid  John  dnd  Alice  $  and  therefore  the  writ  *^^P*  '*;  ^* 
Was  abated.'    Br.  Faux  Latin,  pi.  3.  cites  3  H.  6.  33.  J'  c..!!!^ 

TIkI.  Dig.  116.  lib.  10.  cap.  a6.  S,  19.  cites  S.  C— — Br.  Faux  Latin,  pi.  48.  (bis)  cites  S.  C. 
■  ■    S.  P.  z  Lc.  59.  Hughe.1^2  cafe.  ■  But  in  fcire  facias  utor  rec<n'ery  of  damages  the  namB 

tf  tht  ftme  teas  btfari  the  name  of  the  baron '^  and  it  was  of  a  rec<yvoy  by  the  feme  dum  fola  fult  j  and  ex- 
ception taken^  &  non  allocatur ;  for  writ  judicial  StiM.  not  abate  for  v^ant  of  form>  if  it  has  matter  fuf- 
ficieat.  Br.  fcire  facias,  pi.  129.  cites  4  H.  6.  3.  Thel.  Dig.  116.  lib.  10.  cap.  26* 

S.  19.  cites  S.  C.  So  in  fcire  facias  againji  baron  andftmt  of  damages  reco-virtd  againfi  tbt  fem$ 

'     Jola  fttit;  and  yet  the  writ  did  not  abate.     Br.  Brief,  pi.  206.  (zoS)  cites  4  H.  6.  3.  4. 


4.  In  writ  againft  heirs,  executors,  &c.  they  ought  to  be 
nmned  beir  or  executor ^  &c.  in  the  firfi  name^  and  not  in  the  alias 
di£Ius.  And  fo  the  addition  by  the  ilatute  fhall  be  put  in  the 
£rfl  name,  &c.  Thel.  Dig.  104.  lib.  lo.  cap.  12.  S.  7.  cites 
30  H.  6.  5.  32  H.  6.  33.  5  E.  4.  142. 

5»  Writ  ofdifceit  (hall  not  abate  for  form.  If  it  hath  matter  of 
fubfiftence.     F.  N.  B.  95.  (E)  Marg.  cites  19  H.  6.  50. 

6.  Though,  by  good  order,  the  vwjl  ivoi^hy  fijall  have  the  pre^ 
eed^ncyy  and  fhall  be  preferred  before  the  lefs  worthy,  and  a  thing 
intire  fhall  be  preferred  before  part^  is^c.  yet  if  the  faid  order  be  * 

not  prrd/e/y  puf/uedf  the  judges  will  not  abate  the  writ,  or  count, 
for  it.  1 1  Kep.  55.  b.  Mich*  1 2  Jac.  in  Savil's  Cafe,  aliair  Ham- 
mond V.  Savih 

(U)    By  Omiflions  in  the  Writ.  C  26  2 

1.  iN  ravifljmefit  of  nvard  by  guardian  in  focage^  the  nvrit  ivas^ 
^  £um  cufiodia  terr*  £5*  hatred^ ^  £5'r-  ad  ipfum  pertinetj  &c. 
and  concluded  that  he  ravilhed  the  heir  only,  without  fuppofing 
any  ejeflment  of  the  land  ;  and  yet  held  good.  Thel.  Dig.  113. 
lib.  10.  cap.  23.  S.  4*  cites  Mich.  4  E.  3.  163. 

2.  In  aflife  ^common  of  turbary  in  0.  it  is  no  plea,  that  there  are  Sd-intrf-^ 
two  OJ's  in  the  fame  county^  and  none  ivithout  addition^  judgment  of  {/  *"P'  *^ 
the  writ  ;  for  the  plaintiff  ought  to  recover  by  view  of  the  jurors  ;  fo  fay,  that 
that  the  recovery  ihall  be  in  the  vill  where  the  view  was  made ;  there  are  % 
and  fo  the  writ  was  awarded  good.     Br.  Brief,  pi.  258.  cites  5  ^/^^^^^^.^ 

Au.  9*  additl-n\ 

(oti/Le  bi  guilty  in  tbi  ore  or  tkt  other y  it  it  fuficient^  and  k  was  pleaded  to  the  writ;   and  thi^  l^ 

tca((m  c£  the  vijne^  as  it  fccms*     Br.  Brief,  pi.  13.  cites  9  H.  6.  5. S.  P.  But  if  he  has  jnfiif- 

trnticn  Iff  any  of  the  2,  he  may  plc^id  it,  ahjjue  hoc  that  he  is  guilty  in  the  ether  ;  and  the  fame  in  affile  or 
account.  Contra  in  all  other  anions.  Br.  Brief,  pi.  341.  cites  3  £.  4.  26.  And  fays,  fee  2  £.4. 
JO.  Bot  adjudged  }  but  that  9.  H.  6.  5.  it  is  no  plea.     Ibid. 

S'>  it  is  agreed,  that  in  wafle  in  A.  and  B.  it  is  n^plca  to  the  mtrit^  that  there  are  1  A's^  and  mnt 
without  addition  \  for  he  fhall  recover  by  view  of  tlie  jury.     Br.  Additions,  pi.  7.  cites  9  H.  6.  42. 

^0  in  debt  upon  a  bond,  the  defendant  imparrd,  and  at  the  day  faid,  where  he  is  n^mcd  J.  S.  of  D. 
that  there  it  Over  Dt  and  Nether  0*  4l(«*  jud^meat  w/  the  wtit^  ^d  per  cujr.  he  iseHupp'd  by  bis  own 

hOfiiy 


s6  Abatement 

• 
honif  «d  yet  attorney  ffiaU  Ksve  the  plea ;  for  he  h  compellable  to  make  his  warrant  according  to  ihi 
writ.    Br.  Brief,  pi.  378.  cites  18  E. 4. 9. —But  M.  ai  E.  4.  $f,  contra.     Ibid. 

But  m  forger  it  faitt  brought  InLondcn  of  tenements  itiS»  in  the  coumy  of  D*  Over  D.  and  Nether  D# 
and  none  without  addition,  is  a  good  plea,  by  reafon  of  the  vifne ;  for  if  the  defendant  fays  that  the 
flaintiff  was  never  foicd  of  the  tenementSy  the  Tiihe  fliall  be  of  S«  Br.  B^ief,  pU  400.  ciu»  10 
H.  6.  5. 

But  writ  J,  §uare  impedit  for  the  king  againfl  eleBum  confirmatum  Her^ 

l^oniffion  fi^ '  ^^^  ^'^^^  good,  notwithftanding  that  an  (to*)  nvas  wanting 
ofaa(&)  between  eleAum  &:  confirmatum.  Thel.  Dig.  94.  lib.  13.  cap. 
haweentbe  Q^  §•  7»  citcs  Trin.  18  E.  3.  20*  and  fays,  fee  4  H.  6.  i.  ac- 
^IU.Thd.  cordmgly. 

Pj^  94.  lib*  10*  cap.  6.  S.  y.  cites  39  E.  3.  25. 

4.  In  afft/i  ofrent'charge^  Mall  the  tenants  of  the  tenements  charged  , 
are  not  named  in  the  nvrit^  the  writ  (hall  abate;  and  it  is  a  good  plea  \ 
that  fuch  a  one  is  tenant  of  parcel  not  named,  judgment  of  the 

writ;  and  fo  it  appears  very  often  elfewhere.    Br.  Brief,  pi.  280. 

cites  22  Air.  10.  ' 

5.  Debt  upon  a  bond;  zjj^ce  nvas  left  in  the  count  for  the  place 
of  the  making  of  the  bond,  and  the  plaintiff  would  have  p?it  it  in,  in 
another  term,  and  was  not  fuflFered,  but  the  writ  was  abated.  Br. 
Brief,  pi.  482.  cites  4  £.  4.  14. 

6*  Praecipe,  &c.  was  dated  12th  day  of  May,  and  me-ipjo  was  I 

wofitingy  and  therefore  the  writ  was  abated  without  being  amended 
by  the  ftatute  of  14  £•  3.  quod  nota,    Br.  Faux  Latin,  pi.  loo* 
^  cites  24  E.  3.  6g. 

Centra  if  ^^  Annuity.    The  nvrit  was  againft  J.  N.  chantor  of  the  chapter 

the  «;*//"*  ^f  -Exeter,  wnere  the  fpecialty  was  J.  N.  chantor  of  Exeter,  and 
tban'inthe  yet  this  cxccption  not  allowed;  for  the  writ  fhall  not  abate  for 
fpecialty ;      ^^  furplufagc.     Br.  Nugation,  pL  6.  cites  40  E.  3.  3. 

disference ;  per  cur.  For  the  fame  year  fol.  14.  the  bond  toat  that  John  Prior  of  D»  was  bound,  and 
the  writ  w,7t  Prior  of  D,  only,  [vfitkout  Jd>n,'\  And  the  opioioA  was^  that  the  writ  ihall  abate  for  the 
raciance*    Ibidt 

■ 

8.  In  trefpafs  de  averiis  earner  capt^,  this  claufe  was;i;ranting.in 
the  writ,  &  interim  averia  ilia  delAerari  facias,  &c.  and  yet  held 
good.  Thel.  Dig.  94.  lib.  lo.  cap.  6.  S.  24.  cites  Hill.  33  £•  3. 
Brief  9x5. 
t  27  3  9*  ^^  ^^^^  ^^  ^^^^^  facias  for  the  king,  {iU)  was  left  out  in  the 
claufe,  and  baieas  Hi  Jbm\  by  which  it  was  abated.  Thel.  Dig. 
94*  lib.  lo.  cap.  6.  S.  lo.  cites  Mich.  33  E.  3.  Brief  918. 

10.  Jyq/l  againft  an  executor,  the  perclofe  was,  that  the  fame 
executor  did  wafi,  without  a  proper  name,  and  well,  and  he  counted 
that  he  leafed  to  the  teftator.    Br.  Brief,  pi.  140.  cites  38  £• 

3-  17- 

11.  And  becaufe  the  writ  was  againft  A.  as  executor  of  the  lef 

fee,  where  he  was  executor  of  the  executor  of  the  teftator,  the  writ 
was  abated  upon  exception  thereof.  Br.  Brief,  pi.  140.  cites 
38E.  3.  17. 

12.  Debt  againfl  J.  H,  of  C  and  J,  came  and  prayed,  that  the 
plaintiff'  count  againjr  him,  and  the  plaintiff'  faid,  that  4ns  fust  is 
againp  J.  C.  the  younger ^  and  he  who  appears  is  J.  C.  the  elder,  and 

sfier 
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irfier  the  plainttff  faid^  that  hisfuit  is  againft  J.  H,  of  South  C.  arij 
he  who  now  cwnes  u  of  C*  and  becaufe  South  was  not  in  the  writ^ 
the  writ  was  abated.     Br.  Default^  pi.  48.  cites  39  £.  3.  5. 

13.  Formedon  of  land  given  to  J.  of  B.  &c.  and  that  after  the 
death  of  the  aforefaid  J.  B.  &c.  And  it  was  challenged  becaufc 
the  premifes  were  J.  of  B.  and  the  fubfequent  is  J.  B.  and  of  is 
omitted^  and  yet  the  writ  awarded  good ;  for  this  word  aforefaid 
J»  B.  refolves  that  it  is  the  fame  J.  of  B.  who  is  named  in  the 
writ -before.     Br.  Brief,  pi.  228.  cites  39  E.  3.  27. 

14.  In  a  writ  in  the  claufe  nijifecerity  nift  was  left  out^  by  which 
it  was  abated.  Thel.  Dig«  94-  lib.  lo.  cap.  6.  o.  13.  cites  Hill. 
46  E.  3*  3.  in  MS.  Brief  595. 

15.  Trefpafs  upon  the  cafe  upon  an  aflumpfit  ought  tp  contain  S,  P.  Noc- 
the  place  where  the  ajfumpfit  was  made^  and  otherwife  the  writ  (hall  J'^^^jJ**™*- 
abate  by  plea  of  the  party.     Br.  Brief,  pi.  511.  cites  48  £.  3.  6.  kdgcd  it  Fa 
and  that  the  Regifter  is  accordingly.  his  count, 

quod  ndti. 
Br.  adion  fur  k  cafe,  pi.  24.  cites  S.  C« 

16.  Aftnuttj  was  brought  iy  J.  M.  againjl  the  provofl  of  the  Br.  varf- 
eollege  g^D.  and  the  deed  was  difcreto  viro  mapflro  fohanni^  and  ^^'t'V^ 
thefe  words  difcreto  viro  tnagifro  omitted ;  judgment  of  the  writ,  -^^ohioric 
and  the    defendant  awarded  to  anfwer.      And  it   was  granted  ^f^^^jy^S 
bynameoftheprovoftofD,  without  other  name,  and  therefore  the  ]^^"otbi 
defendant  demanded  judgment  of  the  writ.     Per  Hull,  it  fiall  fredecejor^ 
be  named  in  the  count  what  name  of  baptifm  he  has  s  and  if  an  abbot  ^^  ^^,  ^ 
be  bound  in  20 1.  with  aflent  of  his  covent,  and  dies,  adion  may  (hLi^^hfiii 
be  brought  againft  the  fuccefibr  accordingly,  and  he  declare  the  the  wris,  by 
name  in  the  count.    Br.  Brief,  pi.  lac.  cites  12  H.  4.  c.  "^^^^  , 

^  -^  ^    -^  Trcm.  de- 

clared the  name  of  baptifm  certaifly  ftc.    Br.  Brief,  pi.  125.  cites  12  H.  4.  |« 

17.  Jt//ife  by  the  prior  of  D.  and  made  title  to  certain  wheat  i;^ 
prefcripticn  as  parfon  of  P.  and  becaufe  that  he  was  not  named  prior 
of  D*  parfon  imparfonee  of  P.  the  writ  was  abated  by  the  opinion 
of  the  court,  for  default  of  the  name  of  parfon.  Br.  Brief,  pi. 
127.  cites  12  H.  4.  2ir 

18.  Precipe  7.  mafter  or  warden  of  the  college  of  C.  and  the  S^^fy, 
perclofe  was,  «  fummoneas  the  aforefaid  mafter  without  faying  £'rJcfS» 
warden^  &c.    And  well.     Br.  Brief,  pi.  431.  cites  7  H.  6.  13.      JS^c^^^Br. 

19.  In  fcire  facias  upon  a  fine,  the  defendant  pleaded  to  the  ibid*. 
writ  becaufe  it  is  brought  againft  Richard  Abbot,  and  the  plaintiff 
conveyed  the  title  to  himfelf  by  Richard  5.  and  in  the  perclofe  he  was 
made  heir  of  the  aforefaid  Richard,  which  may  be  intended  the 
defendant,  and  therefore  the  furname  ought  to  have  been  named  in 
each  place^     Per  G}tton  Juftice,  he  to  whom  he  makes  himfelf  heir 

is  deadf  and  Richard  the  defendant  is  alive,  and  fo  the  writ  has  fuf 
fieient  intendment^  and  fo  the  writ  good,  quod  nota«  Br.  Brief, 
pL  172.  cites  8  H.  6.  27. 

20.  In  wafte  in  A.  andB.  it  is  a  good  plea  to  the  writ,  that  A»     [  28  ] 
is  a  hamlet  of  B.  and  not  a  vill  by  itfelf;  per  cur.     But  per  Pafton, 

he  fhall  fay  in  diis  cafe  that  QO  fuch  vill.  Br.  Additions,  pi.  7* 
cites  9  H.  6*  42* 


a9  ddatemetttj 

ftti  Iteecriart  fac*  loquelam  direfled  to  the  mwfor  anihaliff  ^ 
J5-  is  good,  withotit  naming  their  proper  names y  and  fo  arc  all  tK 
certioraries  in  London^  to  the  mayor  and  fherifFs,  and  the^Writs 
of  right  in  the   huftings.    Br.  Brief^  pi.  237.  (bis)  cites  14  H. 
6.  21. 
fe  Usoi!?         ^^*^  Trefpafs  upon  5  R,  2.  that  the  defendant  entered  into  the 
ofareco-     mafior  of  C,  Sec*     Catyf.  prayed  judgment  of  the  writ  j  for  th« 
*ery  •/  a      manor  extends  into  C.  and  ff^.  and  therefore  fliall  fay  accordingly, 
manct  t$        j^jjj  y^^  ^g  ^j^^  jg  good  by  award,  and  fo  in  praecipe  quod  reddaU 
if^y^"'  Br.  Brief,  pi.  346.  cites  4  E.  4.  15* 

0nd  B*  the  tenant  demanded  judgment  of  the  writ ;  for  the  manor  actndt  into  A*  B,  and  C.  Per 
Srian,  this  is  no  plea }  for  it  ought  to  agrte  with  the  recovery  or  fine  whence  it  ifTUcs.  Br.  Brief,  pi. 
315.  cites 4  H«  7.  7* 

iTrefpaft  23.  Debt  againfi  J.  N.  of  the parijb  of  S.     The  defendant  /aid, 

^fM  ^^^^  there  are  3  viils  in  the  fame  paryby  and  he  dwelt  in  one  of  them, 
Exception  and  a  good  plea ;  and  yet  he  did  not  Jheiu  in  which  of  them  he 
was  taken,  dwelt.  And  per  Moyle,  where  he  fays,  that  there  is  Over  D.  and 
Seat  place*  Nether  D.  and  none  without  addition,  he  fhall  not  fliew  in  which 
tonta'tning  In  of  them  he  dwells.     Br.  Brief,  pL  483.  cites  4  £.  4.  39. 

itjeveral  villt,  and  therefore  the  defendant  ought  to  be  named  of  one  of  them,  judgment  of  the  writ; 
and  no  plea,  per  tot.  cur.  becaufe  he  does  not  namz  of  which  vill  he  is,  fo  that  the  plalndfFiAay  have  k 
better  writ  j  quod  nota.     Br.  Brief,  pi.  353.  cites  5  £.  4«  i .       ■         Br.  Brief,  pi.  483.  cites  S.  C« 

In  debttf^tfin/?  J.  N.  of  the  parijb  cfN.  and  there  wme  4  vtlls  in  the  fame  parijb,  and  becauie  he  di4 
Botihew  of  which  viU^  therefore  the  writ  was  abated.  Br.  Brief>  pi.  459.  cites  zi  £•  4.  %•  and  21  H* 
#*4i,42t  and  35  H.  6.  30.  in  trefpaOr* 

24.  In  replevin,  if  the  defendant  in  fcife  faciat  faySy  thtit  the 
plaintiff  in  fare  facias  is  a  knight  not  named  knight,  judgment  of 
the  wfit  he  fhali  not  have  the  plea  after  a  continuance,  though  it 
be  a  continuance  given  between  the  parties  by  the  court,  quin 
atria  nondum  advifatur  de  judiciofuo  inde  reddendo,  ideo  dies  datus 
eft  partibus  praedi£(«  hie,  &c.  no  more  than  after  imparlance 
taken  by  the  party.    Br.  Brief,  pi.  331*  5  £•  4.  103. 

(W)    By  Omlflions  in  the  Procefs* 

1.  "fTlTRrr  againfl  Phi.  and  Tbo.  and  Ann  his  femcy  by  divcrfc 
^^  praecipes,  and  in  thefummons  Ann  was  omittedy  by  which 
the  writ  was  abated.  Thel.  Dig.  94.  lib.  10.  cap.  6.  S.  i.  cites 
Trin.  2  £.  3.  39<  and  Pafch.  8  £.  34  4054  add  Mich.  10  £•  j. 
532.  and  27  H.  6.  6<  accordingly. 

2«  Affife  againfl  Ni  and  M,  abbefs  6f  S.  and  in  the  porie  it  was 
put  the  aforefaid  M.  omitting  this  word  ahbefsy  and  by  the  opinion 
of  the  Court  the  writ  ihall  abate*  Br*  Brief,  pL  28d.  cites  26 
Afl".  II. 

3«  Audita  querela  was  J.  S.  parfon  of  the  church  of  N.  nearM* 
and  thcfe  words  near  M.  was  omitted  in  the  vetiire  facias,  and 
exception  taken,  j(  hqq,  allocatur.  Br.  Yariancei  pi.  22.  cites 
47  E.  3.  25,  26* 

5  4»  Prac^ 


statement.  tiS 

4*  Pt^fcipf  <}uod  reddat*  The  tenant  vouched^  and  fummons  ad 
wanant*  awarded  againji  the  vtmchee  at  the  fuit  of  A*  B,  and  C. 
who  were  demandants ;  and  the  writ  was  fummoneas  J.  S.  ad 
warrant'  A.  B.  and  C.  and  in  the  perclofe  of  the  writ  was  quern  [  20  1 
jt,  (5*  B»  vocaverunt  ad  warrant'  and  C.  was  omitted^  by  which  he 
prayed  that  the  writ  abate.  Per  Thirn.  the  writ  contains  other 
matter  fuiEcient,  notwithftanding  that  thefe  words  quern 
•  A.  &  B.  vocaverunt  were  omitted,  and  therefore  the  writ  was  *  The  Year- 
awarded  good  ;  and  fo  fee  he  pleaded  to  the  mefne  procefs.    Br.  I'^^a'^c^oJ 

Brief  J   pi.   104*  cites  3  H.  4-  H*  one  of  the  vouchees  was  omiued« 

5.  Pr^pe  quod  reddat  by  feveral pracipes^  {cWictt^  pracipe  R.  A^ 
fer  J.  C  &c.  and  pracipe  J,  N.  quod  jitjfte^  &c.  reddat ;  and  the 
fummons  nvas  &  fummoneas  pradiFl,  J.  &*  R.  and  J.  N.  was  omitted^ 
and  it  could  not  be  amended  ;  for  it  did  not  appear  which  J.  was 
omitted :  for  if  one  wages  bis  law  of  nonfummonsy  all  the  writ 
(hall  abate ;  and  fo  was  the  opinion  of  the  court.  Br.  Brief^ 
pL  515.  cites  27  H.  6.  6. 


(X)  By  Surplufage. 

1.  'THE  writ  was  by  one prac.  quod  redi  terram  in  Dale^  and  by 
*     another  pracipe  quod  redd'  terram  in  eai  villa  de  Walle^ 
which  was  not  named  before,  by  which  the  writ  was  abated. 
TheL  Dig.  96.  lib.  10.  cap.  7.  f.  5.  cites  Mich.  24  £.  3.  35. 

2.  In  fcire  facias  out  of  a  recognizance  againft  tertenant,  the 
writ  was  quare  pradicla  fumma  de  terris  W  catallis  fuis  levar^  non 
detetf  and  it  was  abated  for  the  furplufage  of  catallis^  &c.  For 
the  chattels  of  the  tertenant  (hall  not  be  charged  with  the  debt. 
ThcL  Dig.  of  Writs,  lib.  10.  cap.  7.  f.  17.  cites  Mich. 
30  E.  3.  30. 

3.  Annuity.     The  writ  was  againf  J.  N.  chantor  of  the  chapter  ^*J^7  j^'*-'* 
if  Exeter  J  where  the  fpecialty  was  J,  N.  chantor  of  Exeter  ;  and  ^„rit  than     ■ 
yet  this  exception  not  allowed  5  for  the  writ  fhall  not  abate  for  in  thejpe- 
the  furplufage.     Br.  Nugation,  pi.  6.  cites  40  E.  3.  3.  [hi'dife!^ 

CACCj  per  cur.  Fcr  the  fame  year,  ful.  14.  the  B'.r.d  was  thut  Jcbn  prior  of  />.  was  bound,  and  the 
terir  nvat  prior  of  D%  f.nly^  \yi)\thvtt  foLn\  and  the  opinion  was,  tliat  the  writ  ihall  abate  for  the 
vahancey  ibid. 

4.  Where  one  maies  himfelfheir  to  his  father ^  and  to  his  mother ^ 
where  his  title  is  only  as  heir  to  his  mother ^  his  writ  fliall  abate, 
notwithftanding  the  name  of  his  father  is  only  furplufage.  Thel. 
Dig.  lib.  10.  cap.  7.  f.  18.  cites  Mich.  41  E.  3.  24. 

5.  Writ  fhall  not  abate  becaufe  the  death  of  one  is  fuppofedy  ^/„*"hcTrk 
-which  was  not  necejfary*     Thcl.  Dig.  lib.  10.  cap.  7.  f.  9.  cites  was  npona 

41  E.  2.   12.  gift  made 

A.  6f  hsereJihmt  di  corp^re  ipfmt  Ernmit  ptr  HHIl.  prccreat.  &  qua  f^fi  mcrtcm  pradiH*  WM.  tS'  Ewmm 
fttfu*  petenti  uc  fitio  Se  baeredi  ejufdem  Enimz  per  pnedidt.  Will,  prcareat*.  Sec.  aod  held 


Id  goody 

Aocwicfaftandtng  that  it  was  mat  necdTary  to  Jupfojt  tbt  diath  cf  JVMl'mm,     Thel.  Dig.  96.  lib.  iO. 
cap.  7*  f.  3*  ciui  Mich,  ao  £.  3.  Brief  377. 

VoL«  L  D  6.  Formedon 


i 


29  abatements 

Thei.Dig.        <S.  Fonhedon  in  remainder;  the  writ  was  predpe  quod  rediai 

Wb.To.^a  .  ^'  ^^Jf^^i^  ^^  ^^  ^^^  rf  ^^*^f  &C'  ^^  ^^^^  ^  ^*  aforcfeid 
7.V.  i*o.  *  donee  dies  without  heir,  &c«  that  then  the  aforefaid  truffuage, 
cites  s.  c.     iand,  and  meadow^  Ihould  remain  to  the  demandant,  &c.     So 

JS/was  *^  ^*^  ^^^^^  ^^  '"^^  ''*  '*^  perclofe  than  in  the  premifes^  by  this 

abated,  inaf-  word  meadow,  &c»  and  therefore  Fencot  pleaded  it  to  the  writ ; 

much  as       |ju^  p^j.  Finch,  you  have  had  the  view,  therefore  you  ftre  paifed 

w^mai-*     ^^^  advantage,  and  it  is  only  furplufage^  which  fliall   not  abate 

tioned  be-     the  writ.    Fencot  faid  of  £alfe  Latin,  and  a  thing  apparent  in  the 

fore.  writ,  a  man  ihall  have  advantage  always  before  judgment  \  quod 

non  negatur,  and  the  writ  awarded  good ;  and  this  by  reafon 

that  it  is  only  furplufage,  as  it  feems.     Br.  Brief,  pi.  68.  cites 

44  E.  3.  14. 

t  30  ]        ?•  -Df^/  was  brought  hy  J.  L.  vicar  of  D.  exectitor  of  W.  P. 

and  the  teflametit  nvas  J.  L*  only ;  and  for  this  fiirplufage  the 

writ  was  abated ;  quod  nota*     Br.  Brief,  pi.  100.  cites  3  H.  4.  i. 

Br.Sciiefa-       8.  One   attainted  was   reftored   by  a£k   of  parliament,    and 

^'OM  S  C      ^''O^g^^  *  izvi^  facias,  which  had  this  word  refumi^  and  which 

was  more  than  was  in  the  aSi  of  parliament  of  reftitution^  yet  it 

{hall  not  abate  the  writ.     Br.  Brief,  pi.  109.  cites  7  H.  4.  20. 

S.  P.  Br.  p.  In  a^ion  upon  the  cafe  becaufe  the  defendant  did  not  pay 

k  clfe/p^    '^^^ '"  ^*'  ntarket  of  the  lord  of  B.  btd  carried  away  the  toll^  and 

37.  cicet       refufed  to  pay  itj  [the  defendant]  demanded  judgment  of  the  writ> 

s.  c.^ becaufe  toll  catmot  be  carried  away,  for  it  cannot  be  toll  till  it 

tion  pifV*  ^  P**^>  ^^^  becaufe  it  was  void,  and  thefe  words,  he  refufed 
cites  s.        to  pay,  are  fufRcient,  therefore  the  writ  awarded  good.     Br. 

ThTDig.    ^"^^'  P^  "3-  cites  7  H.  4.  44. 

lib.  lO.  cap*  7.  f.  II.  cites  S.  C. 

10.  Fortnedon  fhall  not  abate,  notwithftanding  that  mention  is 
made  in  the  writ  of  one  inheritable^  who  was  never  feifed,  Thcl. 
Dig.  97.  lib.  10.  cap.  7.  f.  19.  cites  Trin.  11  H.  4.  72. 

1 1 .  Writ  of  trefpafsy  containing  qtanre  ipfeftmul  cum  aliis  fnale^ 
faBorihus^  &c.  without  naming  their  tH^pes^  is  not  good,  by  the 

opinion  of  Martyn  and  Prefton.     Thelx  Dig.  of  Writs,  lib.  io« 

cap.  7.  f.  12.  cites  Hill.  8  H.  5.  5. 
Br.  Dette,  12.  Where  a  man  brings  aElion  by  name  of  adminifrator^  or  exe- 

s'c.  '^^^"  cutor,  or  carpenter,  or  J.  N.  of  B.  where  he  is  of  L.  and  wljere 
Br.  Nuga-  he  is  not  executor^  adminiftrator,  carpenter,  nor  of  B.  this  is  no 
tion, pi.  II.  ffiatter  of  the  part  of  the  plaintiff;  for  it  is  not  but  addition  or 
cues  S.  C.    f^rpl^fagc^     Contra  it  feems  ^  the  part  of  the  dtfendant.     Br. 

Additions,  pi.  22.  cites  9  H.  5.  5. 
Br.  Admi-         13.  Where  a  man  brings  aflion  of  trefpafs  by  ruxtne  of  executor 
jxiftrator,  pi.  ^  jfr^  p^  ^j^^j  counts  of  his  own  goods  taken  and  carried  away^  it  is 

£•  C.  ^        ^o  P^^^  ^^^'  ^^  '^  ^^  executor  of  W.  P.   Per  Strange,  quod  curia 
conceflit.     Br.  Dette,  pi.  78.  cites  9  H.  5.  5. 

14.  If  the  writ  be  quod  reddat  20/.  quas  ci  debet  fcT  injufle 
detinet  l2f  quas  ad  certtim  diem  fohijfe  debuiffet^  &c.  it  fliall  abate 
for  this  furpIuHige;  for  it  pafles  the  form..  Thel.  Dig.  lib.  10. 
cap.  7.  f.  13.  cites  Mich.  3  H.  6.  2. 

15.  WJicit 


abatement.  30 

15.  Where  there  is  more  in  the  writ  than  in  the  J^ecialtyj  in  Surplufage 
the  name  or  addition  of  the  plaintiff,  the  writ  fhall  abate.     Thel.  '^fteti'au^ 
Dig.  lib.   lo.  cap.  7.  f.  14.  cites  Hill.  3   H.  6.   24.   and  Tr.  tiff  OxtW 
28  H.  6.  o.  *b>*  f*>« 

^  writ.     Br. 

NtigJtioD,  pi.  I.  cites  3  H.  6.  g-^.  As  in  delft  upon  a  bond  brought  by  J,  E,  Efquire  in  t1)e 

writ,  and  tbc  ^mi/  -tvtfi  y.  £•  wtbwt  more  ;  and  for  this  furpIuCige  on  the  pare  of  the  plaintjfF  the 

writ  was  abateil.     Br.   Nugation,  pi.  13.  cites  28  H.  6.  8. 8  Rep.  161.  a.  in  Biaclcinore*t 

cafe,  cites  S.  C. —Br.  Brief,  pi  27.  cites  S.  C. Br.  Variance,  pi.  82.  cites  S.  C— — • 

Br.  AtncAdment,  pi.  93.  cites  S  C— — ->^i7ifr  Brooke  fays,  it  feems  as  if  the  writ  had  been  y»  £9 
£jqvirty  aTim  diBut  J»  E,  then  it  had  been  well.     Br.  Nugation,  pi.  23. 

Bar  where  tbe  oi/igee  is  made  a  knigbt  after  the  hottd,  he  Haall  be  named  knight,  as  appears  2  H.  6« 
9.  for  this  is  now  parcel  of  bis  name,  and  is  not  furplufage  j  quod  nota.  Br.  Nugation,  pl«  i,  cites 
3  H.  6.  ±$. 

16.  But  of  the  part  of  the  defendant  it  is  not  fo.     Thel.  Dig.  lib.    S.  P.    For 
10.  cap.  7.  f.  14.  cites  Hill.  3  H.  6.  24.  and  Trin.  28  H.  6.  9.      Jo'b^  ^Sdi*"-* 

lion.     Br.  Nugation,  pi.  23.  cites  28  H.  6.  8.i  ■  As  in  debt  upon  a  bond,  the  bond  was,  that 

3  ^oere  hcmrd  by  names  of  yi.  B.  and  C,  yeomen,  and  the  writ  called  every  one  of  tbem  yeomen^  by 
which  they  pleaded  this  to  the  writ  for  the  furplufage,  et  non  allocatur ;  for  this'  is  of  neceflity  by  the 
ftatute  of  additions.     Br.  Nugation,  pi.  1.  cites  3  H.  6.  23.  Br.  Variance,  pi.  5.  cites 

S.  C.  Br.  Additions,  pi.  3.  cites  S.  C. 

17.  Annuity  againfl:  J.  abbot  of  D.  alias  diftus  J.  lord  abbot 
of  D.  and  counted  by  prefcription.  Wangford  demanded  judg- 
ment of  the  writ  i  for  he  ufes  a/ias  di&us  where  he  counts  by 
prefcription,  and  need  not;  but  other^ife  it  would  be,  if  he 
counted  by  deed:  but  it  was  well,  and  only  furplufage,  by  which  [  31  1 
the  abbot  was  awarded  to  anfwer,     Br.  Nugation,  pi.  5.  cites 

32  H.  6.  12. 

1 8.  Entry  into  the  manors  of  Z).  and  C.  and  into  20  acres  in  P. 
nobere  there  is  no  fuch  vill  as  P.  yet  the  writ  Ihall  abate  only  for 
tbe  20  acres ;  for  thofe  fhall  be  intended  to  be  in  P.  and  the  two 
manors  (hall  be  intended  to  be  vills  by  themfelves.  Br.  Expo* 
fition,  pi.  36.  cites  19  £.  4.  7. 

19.  If  writ  oi  falfe  judgment  be  brought  againjl  the  fuitors  and 
the  fteward,  the  writ  {hall  abate  for  furplufage  ;  for  it  ought  to 
be  againd  the  fuitors,  without  the  ileward.  Br.  Nugation,  pi.  22« 
cites  I  £.  5.  3. 

20.  Right  of  advowfon  againjl  J.  Z).  dean  of  S.  the  defendant 
f aid  that  the  corporation  is  dijfolved  by  aEi  of  parliament  i  judgment 
of  the  writ.  Per  "Wood,  this  is  no  matter  when  it  is  brought 
by  proper  name;  for  then  dean  is  only  furplufage.  But  per 
Brian  Ch.  J.  the  writ  (hall  abate  clearly.  Br.  Brief,  pi.  3 1 3. 
cites  4  H.  7.  6.  7. 

(Y)  By  bis  Petitum,  &c.  or  demanding,  &c.  the 

fame  thing  twice. 

I.  TN  dower  the  demand  was  of  the  third  part  of  a  manor  of  a 
^  houfe,  and  of  a  carafe  of  land^  &c.  And  adjudged  good, 
notwithstanding  the  houfe  and  land  were  parcel  of  the  manor. 
Thel.  Dig.  lib.  8.  cap.  25.  f.  2.  cites  Mich.  4  £.  3.  fol.  166.  and 
ai  £•  4«  ^8.  it  (hall  abate  for  the  parcel. 

D  2  2«  But 


tf  manor 
to  atrti  0^ 
Phid  and  a 


31  dbetement. 

s.  p.  ibid.        f .  But  otherwife  it  is  of  rent^  for  a  man  cannot  demand  land 
t  \^'  'i!*^*    and  rent  out  of  the  fame  land.     Thcl.  Dig-  lib.  8.  cap.  2C.  f.  2. " 
19V  iiAflT.  Cites  T.  5  E.  3.  193.  II  Aff.  6.  Hill.  3  H.  7.  3. 

6.an<iMich> 

T2  £.  3*  Brief  257.  Power  [was  brought  of]  reafonable  dower  which  happened  to  her  dt 

IJbero  tenemento,  ice.  in  D»  C.  and  £.  and  the  demand  vm  of  four  manor t  and^os,  tentf  the  r«nutf 
f  Laded  to  the  ivrit  that  tbt  zos,  rent  is  parcel  of  the  one  manor ^  and  fo  bis  petitus  \  and  per  tot.  cur. 
he  {hall  anfwcr  to  the  refti  for  this  does  not  go  to  the  writ,  but  for  tbii  pared.  Br.  Bricfy  pi.  39a* 
cites  21  £.  4>  24. 

In  fonfudon  af  #»  a^rt  of  land  \  per  Brian,  it  is  ■  good  fUa  that  the  dtmandaat  hat  hrought  anothtr 
feimtdon  ofz^»  tent  jfuing  out  of  tbejamt  lard  \  judgment  of  the  writ,  but  KeebJe  contra  Br.  Brief* 
pi  463.  cites  3  H.  7.  3*  4. 1  Thel.  Dig.  lib.  8.  cap.  25.  f.  11.  cites  S.  C.  prr  Brian  j  and  fo 

agrees  Trin.  5  £•  3*  19).^— ^S»r  it  was  agreed  that  in  prattife  •/*  a  wiansr  and  to  I.  rentf  it  is  a 
good  flea  flat  tit  rent  is  parcel  of  the  manor ,  becaufe  bis  petitur,  &c.     But  Brian  maintaioed  hU 
•pinion  that  he  caAnot  have  the  land  and  rent  out  of  it.     Br.  Brief,  pi.  4^3.  cites  3  H.  7.  3.  4»'- 
IXhel.  Dig.  74*  lib.  8.  cap.  25.  f.  i.  cites  Trin.  3  £.  3.  85.  and  it  £.  3.  Dower  63* 

3,  And  Thel.  Dig.  lib.  8.  cap.  25.  f.  3.  fays  it  feems  by  the 
opinion  of  Fafch.  6  £•  3.  267.  that  where  a  manor  and  an  ad» 
vow/on  are  demanded,  that  the  writ  (hall  abate  if  the  advowfoa 
be  appendant  to  the  manor ;  and  that  fo  agrees  Mich.  33  £•  3* 
Brief  919.  But  that  other  wife  it  is  in  z/cirf  facias,  which  ought 
to  agree  with  the  fine  there,  36  H.  6.  18.  .  And  that  fo  it  is  ad- 
judged, Mich.  26  H«  6.  Brief  104.  in  fcire  facias  of  a  manor 
and  of  a  hundred  \  and  27  H.  6.  2. 

^^HZt"  ^'A       ^'  ^"  ^'"'^  ^f  ^^^^  ^^  *  manor  and  20  acres  of  land,  the  writ 
' '"""'"'  ^«    {j^^jj  abate  if  the  land  be  parcel  of  the  manor,  and  therefore  he 

a     abridged  the  20  acres.     Thcl.  Dig.  lib.  8*  cap.  25.  f.  4*  cites 

mill,  the        p^f^.^^  «Q  Y..  3.  13. 
tenant  de-  '^^  -'       "^ 

manded  judgment  of  the  writ,  for  the  land,  mill,  and  cne  houfc  make  the  manor ;  and  he  was  compiled 
j^to  fay  that  the  land  and  the  mill  was  not  paicel  of  the  manor;  for  otherwife  be  demands  one  thing 
.twice,  and  then  the  writ  (hall  abate    nota.     Br.  Brief,  pi.  76.  cites  46  £.  3.  26.  Tbd.  Dig* 

lib.  S.  cap.  25.  f.  5.  cites  S.  C.  and  9  H.  6.  42. 

*  So  in  pracipe  qucd  reddat  of  the  manor  if  D,  and  tvfo  acres  of  land  in  D,  it  is  a  good  pica  that  the 
Hoo  acres  are  parcel  of  the  manor  \  for  he  demands  one  thing  twice.  Br.  Brief,  pi.  i6.  (bis)  cites 
9  H.  6.  42. 

•C32] 

Thcl.  Dig.         5.  Formedon  of  the  manor  of  B.  cum  pertinentiis  and  20  acres 
lib.  8.  cap.    ^.^fffi  pertinentiis,  and  fo  there  is  twice  cum  pertinentiis,  and  well 

cites  s  ^C.  P^'^  ^^^'  -^"^  ^^  ^^^  ^^  ^^^*  manor  of  B.  cum  pertinentiis  except 
10  acres  of  land,  and  in  the  foreprtfe  it  nvas  not  cum  pertinentiis^ 
and  yet  good.     Br.  Brief,  pi.  41.  cites  40  E.  3.  25. 

6.  Writ  brought  in  H,  £5*  W.  and  becaufe  W.  ^as  a  hamlet  of 
H.  fo  he  demanded  one  thing  twice,  therefore  he  took  nothing 
by  his  writ.  Br.  Brief,  pi.  50.  cites  41  E.  3.  22. 
Br.  Vouch-  y.  Pracipe  quod  reddat  againjl  J.  N.  of  2  acres  of  land,  and 
•itef  S.\^!  fl^io/A^r  pracipe  in  the  fame  writ  againjl  W,  S.  of  2  acres  of  land, 
and  J>  N.  vouched  W.  S.  Ruho  came  and  faid  that  the  land  de- 
manded againft  him  by  one  praecipe,  and  the  land  demanded  againft 
J.  N.  by  the  other  praecipe,  is  one  and  the  fame  land,  judgment  of 
the  writ ;  for  he  demands  one  thing  twice.  Per  Finch,  you  who 
arc  tenant  by  the  warranty  cannot  abate  the  praecipe  for  this 
land  in  the  praecipe  againft  the  tenant  who  vouched,  where  he 
nvho  vouched  has  affirmed  the  writ  good,  no  more  than  you  who  arc 
Touched  by  him.    Br.  Brief,  pi.  78.  [79.3  cites  46  E.  3.  33. 

8.  A 


8.  A  man  brought  2  vmts  of  fomudon  againft  C.  and  demanded  ^«/^^*  '^'s 
\j  the  one  the  fifth  part  of  the  tnamr  of  A.  and  hy  the  other  2  acres  tadd{Jl'ni^ 
if  land,  the  tenant  demanded  judgment  of  the  writ ;  for  the  2  ut  hy  ok§ 
acres  are  parcel  of  the  faid  ^th  part  of  the  tnanor^  and  fo  he  de-  ^"^  '^'. 
mands  one  thing  twice,  &  non  allocatur,  but  the  writs  awarded  i^7!ik!crU 
good.    Br.  Brief,  pi.  98.  cites  2  H.  4.  aa.  f^^^'ntu 

but  the  tW9 
inia  above  were  upoo  dlverfe  giftti  and  tbcrefoie  can  be  no  plea.    Br.  Brief,  pi.  9S.  cites  i  H.  4.  za, 

9.  Pnecipe  quod  reddat  agalnfl  M.  and  N.  of  certain  land  by 
Jeveral  proems  by  one  and  the  fame  writ,  and  demanded  7  acres 
againft  M*  and  7  acres  againft  N,  Rolf  prayed  judgment  of  the 
writ ;  for  the  7  acres  demanded  againft  M.  are  the  fame  7  acres 
which  are  demanded  againft  N«  and  the  7  acres  which  are  de- 
manded againft  N.  are  the  fame  7  acres  which  are  demanded 
againft  M.  &  non  allocatur,  but  the  tenants  compelled  to  anfwer  ; 
quod  nota.  And  Rolf  prayed  to  have  bill  of  exceptions  fealed, 
which  was  granted ;  but  it  feems  that  the  law  is  againft  him.  Br. 
Brief,  pi.  208.  cites  4  H.  6.  14. 

10.  In  formedon  of   a  feignioryy  caftle,  and  manor,  as  to  the  f  he).  Dig. 
caftle,  he  pleaded  that  it  is  parcel  of  the  feigniory,  and  fo  he  1^'^;  *"  ^*P* 
demands  one  thing  twice,  judgment  of  the  writ.     Cottefmore  cites  Pafcb. 
faid  the  caftle  is  in  grofs  by  itfelf,  abfque  hoc  that  it  is  parcel  of  7  H.  6. 39. 
the  feigniory  prift,  &c.     Br.  Brief,  pi.  165.  cites  7  H.  6.  36.        JJ^^l  '^"^ 

parcel  of  the  feigniory  the  writ  ihall  abate* 

1 1.  In  trefpafs  of  entering  into  an  hotife  and  of  breaking  a  clofe  \  it 
is  no  plea  to  fay  that  the  houfe  and  the  clofe  are  all  one  and  the 
fame  place,     Thel.  Dig.  lib.  8.  cap.  25.  f.  7.  cites  22  H.  6.  8. 

12.  Thel.  Dig.  lib.  8.  cap.  25.  f.  9.  fays  fee  plaint  oi  office  and 
rf  the  profits  of  the  office  22  H.  6.  1 1.  and  8  £.  4.  23. 

13.  Bill  againft  R.  F.  fervant  of  the  common  bank,  for  entering  S»  P.  Jhel. 
into  one  houfe  and  '^fbaps  where  entry  is  not  given  by  law ;  Laicon  ^lll^V\,%, 
prayed  judgment  of  the  bill,  for  the  fhops  are  parcel  of  the  hotife ^  cue*  hiii.3. 
and  no  plea,  for  it  is  only  trefpafs  in  which  a  man  fhall  not  recover  -^  •  J^J  ^  ^' 
franktenement  but  damages  only,  and  therefore  he /ball  recover  J*^  ^/j^, 
damages  for  the  houfe  by  itfelf  and  damages  for  the  faops  by  them" 

felves  s  but  contra  it  fhall  be  in  pracipe  quod  reddat,  for  there  a    [  33  3 
man  (hall  recover  the  thing  demanded,  and  have  damages  twice 
if    it    (hould    be   fuffered,    and    therefore    the   defendant   was 
awarded  to  anfwer  over  \  quod  nota.     Br.  Brief,  pi.  344.  cites 
3  £.  4.  28. 


(Z)  By  naming  the  fame  Perfon  twice. 

1.   A  SSISE  againfi  J,  B.  and  the  dean  and  chapter  of  D.  who  Dig.  Kb.  5.* 

'**   faid  that  J.  B*  is  one  of  the  fA^/Z^r,  judgment  of  the  writ  5  "p.  lo.f.i. 

&  non  allocatur.     The  fame  law  to  fay  that  he  is  one  of  the  ^^'^''^j'^'.^* 

commonalty  in  writ  againft  J.  and  the  mayor  and  commonalty,  l.  j.  23. 

Br.  Brief,  pi.  51.  cites  41  E.  3.  20.  ^  "•. ^  V, 

^  1^,1  ■  Xbi4»  ji.  tip.  6.  f.  2.  S.  P.  cites  41  £•  3.  aa«  and  fo  afitet  Mich.  46  £•  3.  23.  ^^  *« 
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fo  feemi  the  opinion  of  Babington  to  be,  Mich.  8  H.  6.  1 5.  in  trefpafs  «gatnft  «  miyor  and  conaon- 
■Ity  tad  agtinft  one  of  the  commonaltya  but  Martb  held  the  contrary  there,  and  Mich*  9  H.  6.  36* 

a.  Trefpafs  of  taking  of  toll  was  brought  agmnft  the  mayor  and 

cotnmonalty  (f  J.  and  R,  P.  where  it  was  pleaded  to  the  writ  that 

R,  P.  is  one  of  tie  commonalty.     And  the  beft  opinion  was  that 

the  writ  is  good  ;  for  it  is  in  diverfe  refpeBs.     Br.  Corporations^ 

pL  24.  cites  8  H.  6.  I.  14. 

Br.  Ku-  3-  Aflife  of  nufance  was  well  brought  again/1  the  dean  and  chapter 

fancc,  pi.  6.  j^^,  and  J.  W,  nvhicb  %  W.  is  one  of  the  chapter,  and  fo  by  his  pre- 

c!!L-lBr.    ^cnce  twice  namedy  judgment  of  the  writ,  &  non  allocatur  5  for 

Brief,  pi.      the  dean  and  chapter  Jhall  render  damages  of  their  goods  which  they 

455»(4540  have  in  common,  and  the  third  of  his  proper  goods.     Br.  Corpora- 

j^.s.p. tions,  pi.  13.  Cites  46  L.  3.  27. 

S.  p.  Thel.  Dig.  lib.  5.  cap.  lo.  f*  i.  cites  41  £.  3.  21.  46  £•  3.  23.  8  H*  6.  i.  15.  and  9  H*  6* 
36.  S.  P.    Ibid.  lib.  II.  cap.  6.  f.  x.  citea  fame  cafes. 


(A.  a)  By  demanding  more  than  it  ought,  as  the 
»  Whole  inilead  of  a  Part  only. 

1.  tN  dower  of  3  houfes  and  a  mill,  one  of  the  tenants,  who 
*  had  taken  the  intire  tenancy,  was  not  admitted  to  fay  that  he 
lad  not  any  mill.     Thel.  Dig.  lib.  8.  cap.  27.  f.  i.  cites  Mich. 
2  E.  3.  58. 

2.  In  formedon  of  10  s.  rent,  the  tenant  pleaded  that  the  rent 
is  only  12  d.  and  faid  that  ne  dona  pas.  Thel.  Dig.  lib.  8.  cap.  27* 
f.  6.  cites  3  E.  3.  107. 

3.  In  Ojffife  of  a  manor,  the  tenant  pleaded  that  the  tenements 
put  in  view  are  only  2  houfes  and  2  carves,  and  not  a  manor,  &c. 
and  held  a  good  plea.  Thel.  Dig.  lib.  8.  cap.  27.  f.  9.  cites 
Hill.  6  £.  3.  242. 

4.  In  dower,  where  the  demand  was  of  the  2^  part  of  ^  houfes, 
the  tenant  was  received  to  fay  that  the  tenements  put  in  view  an 
only  one  houfe,  and  one  piece  of  land,  &c.  and  to  plead  in  bar  thereto. 
Thel.  Dig.  lib.  8.  cap.  27.  f.  2.  cites  Hill.  10  £.  3.  490.  and 
fays  it  is  agreed  the  fame  year,  fol.  494.  that  a  man  may  do 
fo  where  land  is  in  demand.  But  it  was  doubted  there  where 
/^l.  of  rent  is  demanded,  if  the  tenant  may  fay  that  the  thing 
demanded  is  only  40  s.  of  rent,  and  vouch,  &c. 

r  QA  1  5*  In  ajjife  of  40  acres  of  landy  and  los.  rent,  the  tenant  y2iu/ 

*'  "^  "*  that  they  are  only  16  acres  of  land,  and  6  s.  rent,  and  pleaded  fur- 
ther, that  he  was  in  without  tort,  &c.  and  held  good ;  for  be  the 
plaint  more  or  Icfs  the  recovery  (hall  be  by  view  of  the  jury,  fo 
that  the  plaintiff  by  more  large  view  cannot  recover  more  than 
is  demanded.  Thel.  Dig.  lib.  8.  cap.  27.  f.  3.  cites  Trin. 
14  E.  3.  Aflife  108. 

6.  In  dower  of  40  /.  of  rentf  the  tenant  pleaded  that  it  was  only 
10  maris  cf  rent,  and  pleaded  in  baf;  and  as  to  the  refidue  he 
was  compelled  to  fay  that  the  baron  was  not  feifed  of  more. 
TheL  Dig,  lib.  8.  cap.  27.  f.  6.  cites  Mich.  44  £•  3.  32. 

7.  !« 
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7.  In  Jtwer  cf  2  mtUsy  the  tenant  pleaded  that  at  the  time  of  the 
^mrit  purchafed  he  bad  not  any  milly  but  2  tofts ;  and  adjudged  a 
good  plea  to  the  writ,  notwithftanding  that  he  had  mills  at  the 
time  of  the  demand  made.  Thel.  Dig.  lib.  8.  cap.  27.  f.  7. 
cites  Hill.  13  H.  4.  Dower  175.  But  the  contrary  is  held 
Mich.   I  H.  5.  II. 

8.  In  a//i/e  where  the  plaint  was  of  4  houfes^  the  tenant  pleaded 
that  this  which  is  put  in  view  are  4  tofts^  and  not  houfes^  &c.  and 
held  a  good  plea  to  the  writ.  Thel.  Dig.  lib.  8.  cap.  27.  f.  8. 
cites  Trin.  26  H.  6.  Affife  13.  and  Mich.  2  H.  7.  4.  accordingly, 
where  the  plaint  was  of  rent^  and  the  tenant  pleaded  that  the  land 
put  in  vietv  is  an  acrey  Sic»  and  the  plain ti^  replied  that  it  was  an 
boufcy  &c.  and  held  that  the  plaintiff  may  do  fo. 

9.  If  a  manor  be  demanded^  and  the  tenant  fajSy  that  the  de~  But  othcr- 
mandant  is  feifed  of  an  acre^  this  will  abate  the  whole  writ ;  for  ^ifc  it  is 
the  manor  is  intire,  and  not  fcverable,  and  he  cannot  abridge  his  ^JmWUof 
demand,  nor  can  he  recover  according  to  his  demand.    Br.  Brief,  aertt^  and 

pi.  216.   cites  C  H.  7.  7.  x\a  tenant 

^      ^  .     .  .  JayithattU 

demtadamt  it  feiftJ  cf  one  acre  j  for  thit  is  fevenble.  But  if  be  fays  that  tbt  demandant  has  entered 
imt9  erne  acre  peadinr  the  writy  this  Jhall  abate  all  the  vfrit  )  for  this  is  his  own  a& :  per  tot.  cur* 
Br.  ibid. 


(B.  a)  By  Miftake  of  the  Place. 

I.  pRMCIPE  quod  reddat  in  Hafhn  Rekelly  the  tenant faid  that 
-*  Hqfton  is  one  villy  and  Rekell  is  another  vill,  judgment  of 
the  writ,  fuppofing  the  2  to  be  but  one  vill,  and  for  this  caufe 
the  writ  was  abated  ;  and  yet  if  the  writ  had  been  in  H.  and  R.  it 
had  been  good.     Br.  Brief,  pi.  226.  cites  39  £.  3.  19.  20. 

2.  Ejeihnent  of  ward  of  land  in  E.  The  defendant  faid  that  the 
land  is  in  C.  and  not  in  E.  judgment  of  the  writ,  and  the  plain- 
tiff prayed  leave  to  inquire  a  better  writ.  Quod  nota.  Br  Brief, 
pi.  128.  cites  14  H.  4.  17. 

3.  If  a  man  be  named  J.  N,  of  C.  it  is  no  plea  that  he  was  not 
tf  C.  the  day  of  the  writ  purchafed  ;  but  fhall  fay  further  y  nor  ever 
after ;  for  if  he  comes  and  dwells  at  C.  pending  the  writ,  it 
makes  the  writ  good;  as  a  man  who  purchafes  land  pending 
praecipe  quod  reddat  againil  him ;  per  Martin.  Br.  Brief,  pi. 
167.  cites  8  H.  6.  9.     But  Brooke  fays,  quod  quaere. 

4.  Debt  againjl  J,  S.  parfon  of  D.  who  faid  that  he  dwelt  at  5. 
and  not  at  D»  &  non  allocatur ;  for  he  {hall  be  intended  tp  dwell 
there,  becaufe  he  is  bound  to  be  refident  there,  by  which  he  faid 
that  he  had  another  benefice ;  and  yet  non  allocatur.     Br.  Brief,  pi. 

401.  cites  10  H.  6.  8.  [  35  1 

5.  In  debt  again/f  J,  N.  of  C.  if  he  fays  that  he  was  and  is  Debt  upon 
dwelling  at  H.  and  not  at  C.  it  is  a  good  replication  that  H,  is  a  *  ^^%"Zj 
hamlet ;  for  then  it  is  fui&cient  to  name  himfelf  of  the  principal  ^''^   ricJi 
vill,  by  which  the  other  faid  that  H.  is  a  vill  by  itfelf.  Br.  Brief,  ton  faid  that 
pL  402.  cites  10  H.  6.  12.  **"'  ^^ Z"^- 

•       ^  a 't,  the 

day  of  the  vet  puxcbafed,  w4i  mid  U  yet  dwelling  st  C%  wtty  acd  tM  eU  C«  without  addition ,  judg- 
ment 

D4 
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inent  of  the  writ,  and  it  was  faid  diat  tills  is  a  good  plea»  per  cur*  notwlthftanding  tlitt  he  did  lutfiy 
that  it  is  a  Hfili  by  itpify  and  C,  over  is  another  viU  iy  itft/f»  and  he  was  and  it  dwelling  at  C.  overy  and. 
not  at  C.  without  addition ;  quod  nota,  by  feveral  there  j  and  afber  Caund.  Cud  that  C.  over  is  « 
hamlet  of  C.     Br.  Brief,  pi.  238.  cites  14  H.  6.  23. 

6.  Trefpafs  againft  ^.  C.  ofF.  Fofcu  prayed  judgment  of  the 
writ  'y  for  the  day  of  the  writ  purchafed  he  dwelt  at  D,  and  did  not 
fay^  and  not  at  F.  And  therefore  no  plea  per  cur.  by  which  he 
faid^  that  he  dwelt  at  F*  before  the  purcha/ing  of  the  wnV,  and  after 

he  removed  to  -D.  and  left  t^vo  infants  at  F,  at  nurfe^  ahfque  hoc  that 
he  dwelt  at  F.  the  day  of  the  writ  purchafed  in  other  manner ; 
and  this  was  pleaded  in  perfon ;  for  attorney  cannot  plead  itj 
becaufe  it  is  contrary  to  his  warrant.  Per  Newton,  you  {houl4 
travcrfe  that  you  did  not  dwell  at  F.  the  day  of  the  writ ,  for  the. 
surfing  of  the  infants  is  not  dwelling.  Br.  Brief,  pL  173.  cites 
19  H.  6.  I. 

7.  Where  aHion  is  brought  againjl  jf,  N.  ofD,  it  is  a  good  plea, 
at  this  day,  in  a5lion  in  which  procefs  of  outlawry  does  not  lie,  and 
in  other  a£tions  at  common  law,  to  fay  that  he  was  kngwnj^  and 
dwelt  at  S,  the  day  of  the  writ  purchafed^  and  all  times  after  ;  judg-- 
ment  of  the  writ  j  quod  nota.  Br.  Mifnofmer,  pi.  33.  citc§ 
21  H.  6.  54. 

Cotttraiuaf-  8.  Trefpafs  upon  5  2?.  2.  of  entering  in  A.  B.  and  C.  where 
f/e  and        entry  is  not  given  by  law.    Fairfax  prayed  judgment  of  the  writ  5 

quod  i^datj  f*°^  ^^^  ^^^  ^^"^  ^  '^  -^^  ^^^  ^^  ^^^  none  in  C.  And  the  beft 
for  there  the  opinion  was,  that  it  is  no  plea ;  for  no  land  is  in  demand^  and 
Lndfiaiihe  j^^^^  jg  nothing  to  be  recovered  but  damages  only.     Br.  Briefj^ 

IXJ^L,.  pl-  350-  cites  4  E-  4-  3'* 

^y  fliail  be  dereigned.     Br.  ibid. 

9.  Debt  againfl  J,  S.  of  London.  Laken  faid,  London  extends 
into  two  counties,  viz.  Middlefex  and  London,  and  he  was  dwelU 
vig  the  day  of  the  writ,  isfc.  in  Middlefex  ;  judgment  of  the  writ, 
and  good  by  attorney,  per  Littleton.  Br.  Brief,  pi.  484.  cites 
5  E.  4.  2. 

10.  In  trefpaft  upon  the  5  R.  2.  for  entering  into  the  manor  of 
D.  in  S,  No  fuch  villy  hamlet,  nor  lieu  conus  out  of  vill  and 
hamlet,  in  the  fame  county,  judgment  of  the  writ,  is  a  good 
pica,  by  reafon  of  the  vifne,  which  fhall  be  of  S,  in  this  cafe ; 
hut  if  it  had  been  for  entering  into  the  manor,  there  it  is  no  plea 
that*  the  manor  is  in  S.  for  the  vifne  fliall  be  of  the  manor.  Br, 
Prief,  pi.  319.  cites  6  H.  7.  3. 

(C,  a)  By  bringing  Adion  in  a  Place  not  being  Vill, 

Hamlet,  &c. 

1.     yfSSISE  was  brought  in  fuch  z  place,  which  was  in  ibeforefi 

•^  of  D.  and  out  of  every  vill  and  hamlet ;  and  yet  well,  be-t 

caufc  the  place  is  out  of  every  vill    and   hamlet.    Br.  Brief, 

pi.  276.  cites  17  Af)'.  30. 

Br.  Brief,  2.  Debt  in  Middlefex,    upon  an  obligation  dated  in  London  at 

IJc  ^^^^     QUrkenwelli  and  hccaufc  London  is  a  county  in  itfclfj^  tb^rcfor^ 

upon 
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Txpon  plea  of  the  party,  the  writ  was  abated  j  and  the  reafon  feems 

to  be  inafmuch  as  London  is  a  county  known,  but  Clerkennvell 

may  he  a  place  in  London;  and  therefore  it  feems,  that  he 'may    C  36  ^ 

bring  a£^ion  in  London,  and  count  upon  a  deed  in  London  made  in 

quodam  loco  vocato  ClerkennvelL      Br.  Brief,  pi.  I02.  cites  3   H« 

4-  4- 

3.  Wafte  (hall  be  brought  in  a  vill  or  hamlet,  per  opinionem» 

&c.     And  per  Hank,  if  the  place  where,  &c.  be  manor,  or  fucb 
place^  it  fufHces.     Br.  Brief,  pi.  106.  cites  7  H.  4.  8. 

4.  Trefpafs  upon  the  (latute  of  forejlalllng^  and  counted  that  it 
was  in  portu  Cicejler.  Pafton  faid,  the  port  is  not  vill  nor  hamlet, 
nor  lieu  con  us  out  of  vill  and  hamlet,  but  is  a  place  which  ex* 
tends  into  the  vills  of  A.  B.  and  C.  and  an  ill  plea ;  for  by  the 
firft  he  fays,  it  is  not  a  place,  &c.  and  by  the  fubfcquent  he  fays, 
that  it  is  a  place  which  extends  into  divers  vilis,  and  fo  double 
and  repugnant,  by  which  he  held  to  the  laft  part  of  the  plea, 
which  was  held  a  good  plea  to  the  writ ;  quod  nota,  by  reafon 
of  the  vifne.  And  it  was  agreed,  that  where  a  lieu  conus  is  in  a 
vill,  the  writ  (hall  be  brought  in  the  vill,  and  not  in  the  lieu 
conus;  quod  nota.     Br.  Brief,  pL  161.  cites  7  H.  9.  a2.  35. 

5.  Precipe  quod  reddat  of  tenements  in  D.  Laken  faid,  110  fuch  Precipe 
vill  nor  hamlet^  nor  lieu  cofius  out  of  vill  and  hamlet  in  this  county^  ^^^  'c«Mj« 
judgment  of  the  writ.    Needham  faid,  there  is  fuch  a  hamlet,  &c.  \^y^^JI^ 
Per  Moyle,  aflife,  dower y  and  trefpafs^  may  be  brought  in  a  hamlet  but  in  a  vill, 
or  lieu  conusy  but  not  pntcipe  quod  reddat  \  quod  Danby  conceffit,  °'  *"  **^ 
and  faid  that  the  books  arc  fo  adjudged.     And  the  fame  year,  in  a*vin*-°but 
debt,  fol.  I.   and  a.  Prifot  faid,  that  prxcipe  quod  reddat  may  zMsaiona 
be  brought  in  a  vill  or  hamlet,  &c.  or  othen^'ife  in  lieu  conus  {l^*"***'?^ 
out  of  vill  and  hamlet  ;  but  at  this  day  it  does  not  He  in  a  hamlet^  \^  vm  "iwai. 
vjbicb  is  in  a  villy  but  Jhall  be  brought  in  the  vill   Br.  Brief,  pi.  526.  let,  or  li«it 
citC8  34H.  6. 18.  *^^"»»'-  ^ 

•'^  ^        •  per  cur.  af- 

tftf  writ  of  ienoer^  and  fcirt  facial  upon  a  fintf  may  be  brougbt  in  a  hamlet,  which  was  faid  theie 
tbat  Trio.  8  £.  3.  nuper  ottiitf  was  maintained  in  a  hamlet.     Br.  Brief,  pi.  366.  cites  8  £.  4.  6. 

Frscpe  aucj  reddat  does  not  lie  in  a  hamlet,  but  in  a  vill,  per  cur.  quod  nota  bene  quaere  in  &m 
/(Mi  Mt  cf  every  v'Uly  as  in  the  Fu.Jt  efStinvoodf  if^,    Br*  Brief,  pi.  219.  cites  9  £•  4.  36* 


(D.  a)     By  Repugnancy. 

I.  Xa  fcire  facias  out  of  a  recovery  of  tool,  debt^  and  80/.  &-  Br.  Brkf, 
•■'  magesy  the  writ  was  cum  recuperajfet  100/.  de  quodam  debito  Pj*  *^3« 
100/.  ac  etiam  80/.  de pradiff  lOO L  pro  damnisy  &c.     The  writ  s!°c.  ac'-^ 
was  abated  for  the  repugnancy ;  for  looL  cannot  be  recovered  cordingijr; 
of  100 1.  nor  80  L  of  damages  of  tlie  debt.     Thel.  Dig.  102.  lib.  *»<*'*>*'/*- 

r  -^       inr«  t  T7  mages  of  th« 

10.  cap.  II.  f.  II.  cites  Mich.  24  £.  3.  30.  princip.1i 

cannot  be  recovered,  but  the  principal,  and  damages  for  the  detainer* 

r 

2.  Recordari  de  loquela  between  Ro.  executor  of  the  teflament  of 
Jo.  plaintiff'y  and  A.  defendant  de  quodam  bove  ipftus  Ro,  capto .« 
adjudged  no  repugnancy,  notwith (landing  that  it  was  faid,  that; 
by  the  name  of  executor  the  property  ihall  be  intended  to  be  in 

the 


f^ 
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die  teftator.    Thel.  Dig.  I02«  lib.  xo*  cap.  ti.  L  4.  cites  Mich. 

^4  E-  3-  35- 

3.  In  fcire  faaas  out  of  a  Jine,  by  which  land  was  remdtred  ta 

y»  far  bis  ttfr^  the  remmnder  U  P.  and  bii  feme  in  fpecial  tml^  and 

the  nvrit  was  tx  infnuatioMe  R.  flu  Isf  bartdis  P.  6ic.  and  after 

oftenfurus  qtutrcy  &c.  pr^af  R.  f/io  fa*  bared,  pradx^^  P.  and  bis 

Jfeme  rtmanere  debet,  &c.  the  writ  was  abated,  inafmuch  as  it  was 

contrary  in  itfelf^  making  the  demandant  heir  to  the  baron  only 

in  ofie  place,  and  heir  to  the  one  and  to  the  other  in  the  other 

place*    TheL  Dig.  xoz.  lib.  xo.  cap.  ti.  f.  6.  cites  Trin.  29  £* 

3-47-      .         . 
Thd.  Dig.        ^  4*  Scire  facias  1^^  reUffet^ny  the  nvni  was,  tbai  be  bad  recovered 

lib.  10.  cap.  in  afjife,  ana  bad  execution,  and  after  was  [tbe  writ  required  him^ 

^y  ^'  p^*   to  affwer  why  execution  be  ought  not  to  bave,  and  fo  contrary  in  it- 

^      *    '    felfy  execution  and  no  execution^  and  therefore  the  writ  was 

•  [  37  ]  9^>ated.    Br.  Brief,  pL  453.  cites  30  Aff.  35. 

5«  In  icire  facias  out  of  a  fine,  the  writ  was,  cum  quidam  finis 

kvatus  fuijfet  de  maneriis  de  H*  i^  B.  &g.  and  after  quare  fra^ 

diShsm  manerium  de  H.  B.  it  was  held  a  repugnancy,  becaufe  in 

one  place  mention  is  of  two  manors,  and  in  tne  other  only  one, 

&c.  yet  the  tenant  was  compellod  to  aver  that  they  are  two  manors. 

TheL  Dig.  103.  lib.  lo.  cap.  11.  f.  17.  cites  31  £.  3.  Brief  293. 

6.  Scire  facias  out  of  a  frte,  by  which  land  was  rendered  to  J. 
M.  and  Dionife  bis  feme,  and  to  the  beirs  if  tbe  body  of  J*  tbe  re* 
mainder  to  J»  bis  fin  in  tail,  and  the  demandant  fued  execution  as 
heir  to  J.  M.  tbe  fan,  and  fitppofed  by  bis  writ  that  J.  M.  the  fa* 
ther  died  without  ijue :  yet  adjudged  a  good  writ,  and  held  no 
repugnancy;  for  it  may  be  that  J.  the  fon  was  bom  before 
efpoufals,  or  that  it  was  his  fumame,  &c.  Thel.  Dig.  103.  lib. 
10.  cap.  II.  f.  1 8.  cites  Mich.  13  R.  2.  Brief  645.  and  fo  agrees 
Trin.  17  E.  3.  42. 

7.  If  the  writ  be  Jo.  Tal.  feniori  filio  Jo.  TaL  it  Ihall  not  be 
intended  any  repugnancy ;  for  Jo.  the  father  may  have  2  fons 
named  Jo.  TheL  Dig.  103.  lib.  10.  cap.  11.  f.  25.  cites  Hill. 
32  H.  6.  34. 

8.  In  a£tion  upon  the  cafe,  the  writ  was  quod  cum  ipfe  babeat 
quoddam  Chiminum  ratione  tenura,  &c.  the  defendant  levavit  murum, 
per  quern  le  pP  Chiminum  habere  non  potefi,  &c.  And  held,,  per 
Prifot,  that  the  writ  is  not  good  for  the  repugnancy.  TheL  Dig. 
104.  lib.  10.  cap.  II.  f.  26.  cites  Trin.  33  H.  6.  26. 


(E.  a)      By  Variance  between  the  Writ  and 

Declaration. 

I.  iN  formcdon,  the  writ  was,  that  poft  mortem  B.  the  donee, 

•*  to  the  demandant  as  coufin  and  heir  defcendere  debet,  kc 

and  by  the  count  he  made  the  defcent  from  B.  to  H.  as  fon  and 

heir^  and  from  H.  to  the  demandant  as  fon  and  heir,  and  held 

good. 


•goocL  TfacL  Dig.  lib.  p.  cap.  6.  f.  3.  cites  Pafch*  5  E«  a«  Vo> 
medon  51. 

2.  In  trefpafs  the  writ  was  of  2  ior/ef^  and  the  count  was  of 
2  martif  by  which  it  was  abated.  Theh  Dig.  of  Writs»  lib.  9* 
cap.  5.  f.  13.  cites  6  £.  3.  249. 

3«  The  writ  of  ward  was  quod  reddat  cuftodiatn  terra  isf  haredts^ 
and  the  count  of  hnd  and  rent.  Thel.  Dig.  lib.  9.  cap.  5.  f.  22. 
cites  Trin,  22  £.  3.  lo.  and  fays,  fee  21  H.  7.  39.  and  14  H.  d. 
24*  in  quare  fe  intrufit  maritagio  non  fatisf. 

4.  A  man  (hall  not  have  ivrit  quod  catalla  cepttf  and  count  cf 
money;  for  of  money  there  is  a  fpecial  writ  given  in  the  Regifter* 
Br.  JBriefy  pi.  478.  cites  39  £.  3.  23. 

5.  Where  a  man  in  his  ^imt  alleges  divers  covenants^  and  alleges 
the  breach  but  in  one  only,  yet  the  writ  is  good.  Quod  nota.  fir. 
Covenant,  pL  4.  cites  40  £.  3.  5. 

6«  So  in  ^vafie,  if  the  writ  rehearfes  the  nuq/le  in  lands^  h^ufes^ 
nsMods^  and  gardens^  yet  he  may  declare  nvafte  in  the  one  thing  only 
Br.  Covenant,  pi.  4.  cites  40  £.  3.  5. 

7.  Trefpafs  de  bonis  (9*  catallis,  and  counted  of  10  quarters  g^  So  in  titf. 
vheaty  and  good.    Br.  Brief,  pi.  509.  cites  46  £•  3.  i6«  ptft  the  writ 

wu  qood 
^ww  fif  emails  mI  v^ene*  cepitf  See*  and  the  ccant  was  of  lOo  angcii  pretii^  dec*  and  hdd  £0od« 
Tfad.  ^Dig.  lib.  9.  cap.  5.  f.  37.  cites  Mich.  10  H.  6.  23.  But  tnc  opinion  of  «i  H.  6.  41.  is  to 
cbe  contrary.    Vide  22  £•  4.  12. 

But  where  writ  o£  trefpafs  was  ^uare  bona  ft  catalla  cepit,  ftc.  and  tie  count  wdt  of  a  ehefi  JealeJl^ 
with  tharfers  eaid  munimentt^  the  opinion  of  the  whole  court  was,  that  the  writ  iliottld  abate ;  becaufe 
charters  are  not  forfeited  by  outlawry^  nor  pais  by  gift  of  all  chatties.  Thel.  Dig.  Jib.  9.  cap.  5.  L  47. 
cites  Pafich.  as  £.  4.  12. 

8.  In  appeal  ofmayhemy  if  the  count  be  of  battery^  the  writ  (hall      *■  ^     ** 
abate*     TheL  Dig.  lib.  9.  cap.  5.  f.  44.  cites  rafch«  12  R.  a. 

Cor.  no. 

9.  In  debt  againfl  2  by  feveral  pradpeSf  and  by  count  it  appeared 
that  they  were  obliged  (sf  finguli  eorutn,  &c.  and  held  good.  TheL 
Dig.  lib.  9.  cap.  5.  f.  31.  cites  Pafch.  ai  R.  2.  Brief  934. 

10.  Refcous  quod  cum  querens  dijlrinxit  pro  quodam  amerciamento.  Thd.  Dig. 
The  defendant  had  made  refcotts^  and  counted  of  amercement  of  6d  ^^  9-  ^*P» 
ai  a  leet'day  for  his  not  coming  in,  and  fir  fitch  another  amercement  ^^^^}q^ 
at  Jiicb  another  leet^day  in  another  6  d     The  defendatit  demanded 
judgment  of  the  writy  hecaufe  he  has  counted  of  two  amercements,  and 

the  writ  is  of  quodam  amerciamentOj  &  non  allocatur ;  for  all  is 
but  one  amercement.  Quod  nota.  Br.  Refcous^  pi.  4.  cites  2  H. 
4,  15. 

11.  In  mayhem  the  writ  was  contra  pacem  nuper  regis ^  and  the 
count  contra  pacem  regts  nunc^  By  which  it  abated.  Thel.  Dig. 
lib.  9.  cap.  5.  f.  34.  cites  Pafch.  8  H.  4. 21.  and  2  £.  4.  25. 

12.  In  trefpafs,  ih^  plaintiff  hy  his  vmt  fuppofed  the  trefpafs  to  be  Thd.  Dig. 
done  at  Wefiminfer^  and  the  writ  was  to  thefbenffofMiddlefex^  and  "J'*^'  "P- 
he  counted  of  an  affatdt  andbattery  in  the  palace  of  Weflminjler  \  and  ciWs.  C. 
the  court  was  in  doubt,  upon  not  guilty  pleaded,  to  whom  the  ve- 
nire facias  fhould  iflue,  to  the  fheriff  or  to  the  warden  of  the  pa- 
lace; but  per  Martin,  the  plaimifF  by  his  count  has  abated  his 

writ.    Br.  Brief,  pi.  5.  cites  2  H.  6. 7. 

13.  Trefpab 


5$  abatement; 

Br.  Gcnenl       f^.  Trefpafs  quod  eepit  p^eem^zmi  counted  of feveral  fiheSf  &c.i/$ 

^•'^'^^f  C?'  ^^P^^^^^  number^  and  well,  and  the  count  (hall  not  abate  the  writ  j 

for  pifces  is  nomen  colle^tivum,  which  has  no  plural  number ;  and 

in  n^ile,  quod  fecit  vajhtm^  and  he  counts  of  feveral  waftes,  and 

well.    Br.  Brief,  pL aoy.  cites  4  H.  6.  1 1. 

14.  The  writ  of  the  cafe  ought  to  comprehend  the  fubftance  of 
the  matter,  and  fpecial  matter,  the  which  the  plaintiff  has  not 
done,  by  which  it  was  awarded  that  the  plaintiff  take  nothing  by 
his  writ*  Quod  nota  ;  for  there  wa^  more  in  the  count  than  in  the 
ntitit.     Br.  Adiion  fur  le  Cafe,  pi.  50.  cites  7  H.  6.  45. 

15.  In  quare  impedit^  M  feveral  join  in  hBion^  and  vary  in  their 
count  in  conveyance^  the  writ  (hall  abate,  as  in  n//tfef  cofinage,  and 
the  like.     B.  orief,  pi.  359.  cites  6  £.4.  10.  per  Littleton. 

The  writ  i5.  In  forger  of  falfe  deeds ^  the  writ  was  quod  falfa  faEta  fabric' 

ZT^vw^^  rjwV,  and  tlie  count  was  only  of  one  deed;  and  yet  adjuged  gcod^ 

faaisfalju  Thcl.  Dig.  lib.  9.  cap.  5.  f.  36.  cites  H.  8  H.  6.  35  but  the  con- 

&M«M.  tfary  is  adjudged  Trin.  20  H.  6.  45.     And  fo  it  is  held  35  H. 

Si7««i»r     ^*  37-  7  E.4-  30- 

KtraM  of  a  JttJ  offe^ffmenty  and  of  a  ^ortttn^  and  munhnstit,  iy  the  wbkb  one  was  made  attorney  to  detts;tt 
Jitfin  \  exception  was  taken  lo  toe  variance  j  and  Prilbt  was  of  opiniooi  that  the  caUnt  was  aoc  war- 
laatcd  by  tbie  writ*    Qiuere.    Thcl.  Dig.  lib.  9.  cap.  5.  r.4o.  cites  Mich,  35  H.6.  37. 

17.  A  man  cannot  maintain,  nor  fupply  the  default  in  writ  (ffor^ 
medon  by  the  count.    Thel.  Dig.  lib.  9.  cap.  5.  f.  49.  cites  11 

.H.  6.  7,6. 

18.  In  detinue  ^t  writ  was  quodreddat  bona  (sf  catallofiic.  and 
the  count  was  of  '^  talliesy  each  of  loJ.  and  held  good.  ThcL  Dig. 
lib.  9.  cap.  5. 1.  ^8.  cites  Hill.  21  H.  6.  32* 

19.  In  writ  01  debt  againji  J,  B.  of2ol,  and  upon  the  count  and 
view  of  the  obligation  it  appeared  that  iivo  others  were  named  in  the 
obligation yw«//)^  with  the  faid  J,  B.  and  yet  held  good,  if  thed&* 

L  39  3  fendant  does  not  fay  that  the  two  others  havefealed^  £5V.  andarealivem 
Thel.  Dig.  lib.  9.  cap.  5.  f.  42.  cites  Trin.  28  H.  6. 3.  And  fee 
fuch  a  writ  held  good,  where  he  who  was  not  named  in  the  nvrit  wof 
within  age.     14  H.  4*  33* 

So  10  f  MTV         20.  In  quare  impedit  againft  3,  if  the  count  be  only  againfl  2,  al! 

)2^ti%    ^^"  "^  difcontinued.    Thel.  Dig.  Ub.  9.  cap.  5.  f.  39.  cites  HilL 

they  vtfrjf       31  H.  (S.  16. 

li  <«««/,  all  ibail  abate.    Thel.  Dig.  lib.  9.  cap.  5.  f.  43.  cites  Hill.  6  E.  4.  lo. 

So  IB  tref-         2  Tt  In  trefpafs  the  writ  was  of  taking  bona  £5*  catalla^  &c.  and  the 

wrlf  wt  ^^"^^  *^^  2/^^  ^^gift^  o^h'  '^^^  opinion  of  the  court  was,  that 
for  taking     the  writ  fhould  a^te.    The).  Dig.  UU  9.  cap.  5.  f«  45.  cites  HilL 

kona&  ca-     7  £.4.  20. 

talla,  and       '         ^    ^ 

the  declaration  toat  for  taking  a  hale  ofvjoad.     It  was  awarded,  that  the  writ  (bould  abate;  for  a  bait 

in  the  fingular  number  cannot  be  faid  bona  &catalla;  and  the  writ  ihould  be  one  baleofwoad.  Keilw. 

jc.  pi.  I'.  Trin   13  H.   7.  Anon.. See  F.  N.  B.  91.  (D)  and  (E)  in  principio.— So 

where  the  count  was  of  taking  a  3d  part  of  a  di(h  of  lead-ore,  it  was  moved  not  to  be  good  ;  and  thoogh 
It  was  objeAed  that  there  was  not  any  original  at  all  (as  in  truth  there  was  not)  yet  it  was  faid  that  tfaf 
Count  was  contrary  in  itfelf  |  for  a  particular  thing  cannot  be  laid  Co  be  goodi  and  chatteli.  Adjoniv* 
t«r.    Win.  35«  Tri».  ao.  Jac.  C;  B.  GeU  t.  Whi«« 

aa.It 
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%7.  It  was  touched,  that  in  ajjifey  if  the  plaintifFmakes  his  plaint,  ^}^  ^'' 
OT  counts  of  more  or  lefs  than  is  in  the  turit,  there  the  writ  fliall  abate,  ^u^'jt 
becaufe  it  is  *  [not]  warranted  by  the  writ;  quod  nota  inde.     Br.  appeared  by 
Brief,  pi.  216.  citcii  9  £.  4. 6.  *J'<=  ^^^^ 

the  coont,  that  the  plaintiff  by  the  writ  demanded  more  rban  be  tuglt  f»  bave  lefcrt  the  writ  purckajed, 
therefore  the  writ  wis  abated*  TheL  Di|;.  lib.  9.  cap.  5.  f«  4.  c.tes  Palch.  5  £.  3. 185.  and  11  H« 
4.  68.  in  repkrifu 

*  1  be  word  (not)  is  not  in  any  of  the  editions  of  Brooke,  aor  in  the  old  Year-books  j  but  it  is  in  t^ 
laft  cdicioo  of  tfac  Year-books. 

23*  In  annuity  the  writ  was  lo/.  6s.  and  in  the  count  6s.  was 
omitted,  and  the  plaintiff  recovered,  and  for  that  caufe  it  wa$  re« 
verfed  by  error ;  for  it  is  not  mifprifion,  for  the  count  is  made  by 
the  party,  and  not  by  the  clerk.     Br.  Variance,  pi.  53.  cites  9  £. 

24.  7're/pafs  in  two  villsf  and  counted  oftrefpafs  but  in  one  villonly^ 
and  yet  wellj  for  trefpafs  is  feverd  in  itfelh  and  he  might  have 
omitted  the  one  vill  in  the  writ\  but  contra  of  debt  \  for  this  is  intire. 
Note  the  diverfity.     Br.  Variance,  pi.  100.  cites  16  £.  4.  11. 

-25.  "Where  there  isw  other  form  ^wr// but  the  common  writ,  S.  P.Ca. 
there  the  nxmt  fhall  he  general^  and  the  count  fpeciaL    Br.  General  ^'"'  ^*'  ^ 
Brief,  pi.  13.  cites  7  H.  7.  2.  ButvfbtrM 

s  msm  ffurjr  ba^'e  a  writ  ircccrding  to  bis  cafe,  if  the  writ  and  declaratbn  f  ary,  the  writ  Audi  abate.  Aff  • 
S«  and  ^6,  97.  pi.  50.  Hill.  5S  Jilis.  in  cafe  of  Arden  v.  Darcy. 

26.  dfsin  tvarrantia  charta  unde  chartamfuam  habety  yet  he  may  S.  P.  Br. 
eoujit  of  homage  anceJtreL     Br.  General  Brief,  pL  13.  cites  7  H.   Brle^pK  S. 

7*    2.  cites  24  £« 

3*35« 

27.  Jlnd  in  writ  of  wajle  quod  tenet  ad  termtnum  annorumy  yet  he  S.  P-^« 
may  count  of  kafe  fir  half  a  year.     Br.  General  Brief,  pi.   13.  cites  g^;^^  p|,  ^^ 

7   H.    7.   2.  cites  8  H. 

4.  34.  .  The  count  in  this  cafe  (hall  not  abate  the  writ,  becaule  be  cannot  haTe  any  other 

writ  upoa  the  Butter.     Co.  1^'tt.  52.  b.  53. 

28.  In  refcouSj  where  it  appears  by  the  count  that  parcel  of  the  rent 
fuppofed  to  be  in  arrear  was  not  yet  due  ;  the  opinion  was  that  the 

count  was  not  good.     Thel.  iJig.  lib.  9.  cap.  5.  f.  5.  cites  T.  9 

H.  7.  3. 

29.  In  debt  the  writ  demanded  16 ^l.  13/.  4//.  and  the  count  was     [  40 1 

C171/.  loj".  and  judgment  was  rcvcrfed  for  this  variance.     Cro. 
198.  pi.  17.  Mich.  32  ic  33  £iiz.  B.  R.  Berkenhead  v.  Nuthall. 

30.  George  in  the  writ  and  Geo.  in  the  count  is  a  good  plea  in 
abatement.  2  Roll.  Rep.  232.  Trin.  8  Jac.  B.  R.  in  cafe  of 
Yarlcy  v.  Turnock. 

31.  Cafe  againft  the  fherifF,  for  that  the  plaintiff  having  good 
caufe  of  action  againft  A.  fued  out  a  latitat  againft  him,  and  the 
defendant  being  £heri£F  arrcfted  him,  and  fufFered  him  to  efcape, 
and  returned  non  eit  inventus.  At  the  trial  before  Hale,  the 
plaintiff  was  nonfuit,  becaufe  he  declared  upon  a  latitat  inplacito. 
trangreffionisi  and  the  ivrit  itfelf  was  inplacito  tranf.  ac  etiam  billa 

fir 
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fif  7ol.  which  the  chief  juft  held  incurable,  a  Lev*  85.  Fafch« 
25  Car.  2*  B.  R«  Gunter  v.  Cleytom 

32*  Writ  of  formedon  is  of  20  mejisages inter  alia;  the  count  is 
that  zjine  was  levied  of  the  tenements  afbrefaid  inter  alia  per  no- 
.  men  of  x6  mejfuageu  The  reporter  fays,  the  defendant  cannot  re- 
cover according  to  his  writ,  and  by  confequence  he  has  falfified 
and  abated  the  writ  by  the  count.     2  Lutw.  974.  Hunlock  v.  Petre. 

33*  In  replevin,  &c.  the  writ  was  for  taking  avaria,  and  fo  Mraa 
the  declaration  with  a  viz.  one  mare.  And  upon  a  demurrer  it 
was  oIne£ted  that  a  mare  could  not  be  avaria ;  and  judgment  for 
the  de^ndant.    2  Lutw.  1179*  Hill.  9  W.  3.  Gins  v.  Dams. 


(F  a)  By  Variance  between  the  Writ  and  Specialty* 

Br.  Vari-      I.  jN  af&fe,  a  claufe  was  in  the  original  which  was  not  in  the  pa* 
ance,  pi.  93.         ^  tent,  and  feveral  were  named  in  the  original  which  were  mi 
cites  s.  c.     ^  ^^  patent,  and  therefore  the  writ  was  abated.    Br.  Aflife,  pi. 
238.  cites  22  Aff.  20. 

2.  AfTife  de  Hbcro  tenemento,  the  plaint  was  of  reafonabU  efio^ 
•  OriE.     ^^^^  apprendre  in  a  moor  to  hum  in  a  *  chimney  of  a  houfe,  and  this  in 

It  (auftr.)  Juch  a  vill,  the  defendant  demanded  what  he  had  of  the  eftovers> 
•wYiO  Jhewed  fpeciahy  of  ejlovers  apprender  in  a  certain  croft  of  moor  for 
his  chimney  in  a  houfe  in  the  fame  vill;  and  judgment  was  de- 
manded of  the  faid  variance  between  the  writ  and  the  fpecialty, 
ic  non  allocaturi  but  by  all  the  juftices  upon  adjournment  upon 
this  in  C.  B.  it  was  agreed  that  the  writ  was  brought  in  the  bed 
manner;  and  it  was  faid  that  he  might  have  taken  the  fame  ex- 
ception between  the  writ  and  the  plaint  if  it  had  been  materiaL 
Br.  Variance,  pi.  68.  cites  23  Aff.  i. 

3.  Debt  upon  an  obligation,  the  defendant  was  named  J.  M. 
of  M.  in  the  obligation,  and  in  the  writ  M.  was  left  out,  therefore 
the  writ  was  abated,  quod  nota.  Br.  Variai\ce,'pl.  39.  cites  38 
£.  3.  24. 

S.  p.  for  he  4-  If  ^'^^  be  brought  by  him  in  remainder,  and  there  is  a  va- 
a  not  bound  riaiice  between  the  writ  and  the  deed  of  remainder,  yet  it  is  good.  Br. 
^^Z\t£,    Variance,  pi.  18.  cites'42  E.  3.  19. 

the  defendant  demands  it^  and  if  he  demands  it  tbt  aff i»n  Jots  net  ttehy  b'm  in  remaindtr  withtat 
fttw'ing  dttdy  for  th'n  aB'wn  is  n»t  fnperly  fitunded  yfcn  the  dtedy  as  action  of  debt  isfoundtd  mfom  ibt 
Mgation\  note  the  dtverfity.     Br*  VariancCf  108.  cites  10  H.  6.  8.  — S.  P.  Br.  Variance,  pi. 

14.  citei  41  £.  3*  23. 

5.  In  covenant  the  writ  was  of  one  houfe  and  20  acres  of  land  in 
D.  where  the  fpecialty  was  of  all  lands  and  tenements  which  he  had  in 
Db  And  yet  good,  notwithftanding  the  variance ;  for  the  writ 
ought  to  be  certain.     Br.  Covenant,  pi.  14.  cites  47  E.  3.  25. 

6.  In  debt  the  writ  was  John  deLore  vicar  of  A^  executor  of  the 
teflament  of  J,  W.  and  the  obligation  was  J.  de  i.  only  without  the 

[413    words  vicar  of  A.  and  therefore  was  abated  for  the  variance.    Br. 
Variance,  pi.  81.  cites  3  ti.  4.  f . 

7  7.  Debt 
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7*  Debt  upon  a  bond  of  20/.  Newton  faid  the  hnd  is  wpnti  pcr  vuiiamx 
Cirii  and  the  writ  vigintiy  judgment  of  the  writ  for  the  variance.  ^ndHniiiams 
Per  Babb.  it  has  fufficient  intendment,  therefore  well,  to  which  *"^  ^'^^a"' 
PaOon  agreed.     Br.  Obligation,  pi.  4.  cites  9  H.  6.  7.  J'Js"]',  all  ** 

•OB,  and  two  V^-t  smd  one  double  fP".  it  all  one,  and  there  is  not  any  W.  in  the  crofi-row  in  the  Latin  oe 
French  alphabet.  But  per  Cott.  J.  Hy/e  and  J,  Vyje  is  not  all  one,  but  in  this  it  feems  diffexcnt,  bf 
leafon  of  the  Englifh,  but  in  S^t'm  d^ubit  fV,  andJiKgU  V.  is  all  one.     Ibid. 

8«  ^tare  impedu  which  varies  from  the  fpecialty  (hall  not  S-  P*  Br. 
abate.     Br.  Variance,  pL  108.  cites  10  H.  6.  8.  Variance, 

*  pl.citesi4 

H.  6«  1.— Qganc  impedit  apon  a  gram  of  the  next  preftntathn  grafiteJ  to  J,  N.  Gent,  and  in  tbi 
%vrk  hromgbt  ty  J.  N.  this  %Dord  (Gtnt,)  is  omitted  y  and  the  defendant  demanded  oyer  of  the  deed, 
«nd  had  it,  and  the  variance  no  matter;  for  the  a&'ion  cfquare  impedit  isfiur.dcd  upon  the  diflurhanctf 
and  not  ttpom  the  deed,  as  a^OD  of  debt  is  fouaded  upon  the  obligation.  Br.  Variance,  pi.  zoo.  cifies 
s  £•  6. 

9.  Debt  upon  an  obligation  which  was  jf,  D,  of  B.  and  the 
writ  was  J.  D.  of  B,  Under hiily  and  fo  a  variance,  and  yet  welL 
Br.  Variance,  pi.  78.  cites  ai  £.  4.  79,  8o. 


(F,  a.  2)     By  Variance  in  the  Names  of  Plaintiff 

or  Defendant, 

1,   tN  trefpafs  agmnji  mafter,  confreres  and  others ^  the  count  was 
^  that  the  confreres  and  the  others  did  the  trefpafs  without  men- 
tioning of  the  matter,  by  which  the  writ  was  abated.     Thcl.  Dig. 
lib.  9.  cap.  5.  f.  II.  cites  Mich,  i  E.  3.  24. 

2.  -45^  ^f  ^^^^  h  ^'  ^'  Knight i    and  the  fpecialty  was  not  ^^f  agahfi 
Knight,   and  therefore  the  writ  was   abated.      But   Herle   did  ^'^^/y' 
contra,  where  the  fpecialty  was  matter  J.  C.  of  S.  and  the  writ  5.  and  the 
was  only  J.  C.  without  matter,  and  of  S.  and  the  writ  awarded  fpecialty 
good,  anno  5  E.  3.     Br.  Variance,  pi.  65.  cites  1 1  Aff.  8.  jVsTL'a 

the  writ  wanted  this  word  mailer,  and  tlie  defendant  pleaded  it  to  the  writ,  it  non  allocatur  \  for  the 
want  of  fuch  words  as  matter,  reveiend,  nephew,  doAor,  or  the  like,  are  not  traverfable,  but  furpluf- 
afc     Cootia  of  knigbty  uykr,  carpenter,  4rc.     Br.  Variance,  pi.  lo.  cites  35  H.  6.  55. 

3.  In  writ  brought  by  ttoo  heirs ^  the  writ  was  that  the  commom 
emce/lor  was  grandfather  to  the  one,  and  coufin  to  the  other j  and  by 
the  defcent  in  the  count  it  appeared,  that  he  was  grandfather  to  th$ 
one,  and  great  grandfather  to  the  other,  by  which  the  writ  was 
abated.  Thel.  Dig.  lib.  9.  cap.  5.  f.  17.  cites  Trin.  13  £.  3. 
Joinder  in  Aflion  29. 

4.  In  aflife;  rent  was  granted  to  T.  ^intin,  parfon,  father, 
by  nasne  of  T*.  bis  fin,  and  he  brought  afffe  of  the  rent  by  name  of 
T.  j^.  ofN.  and  did  not  fay  T.  fin  of  T.  ^  and  yet  the  writ 
good.     Quod  nota.     And  yet  in  annuity  it  ought  to  agree  with 
die  fpecialty.     Br.  Variance,  pi.  70.  cites  26  Ail'.  38. 

5.  Debt  iy  y*  of  P.  befaufe  the  plaintiff  leafed  a  manor  to  R,  S.  P.  Br. 
fir  term  of  ly^e,  rendring  10/.  per  ann.  with  claufe  and  condi-  ^"^*»  f"' 
tion  to  re-enter  by  indenture^  which  R.  leafed  his  ettate  to  S.  who  29  £.  3.22. 

leafed 
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leafed  it  to  T.  now  defendant ;  and  for  3  terms  arrcy  the  leflbf 
re-entered,  and  brought  debt  of  the  arrears,  and  becaufc  the 
writ  is  J.  of  P.  and  the  indenture  is  J.  P.  the  younger^  the  writ 
was  abated  for  the  variance ;  for  he  cannot  re-enter  by  the  con- 
dition, if  the  leafc  had  not  been  by  deed,  and  then  the  deedy  the 
condition f  atid  the  re-entry  is  the  caufe  of  this  oEtion;  for  during  the 
franktenement  he  cannot  have  adion  of  debt,  and  therefore  for  . 
the  variance  the  writ  was  abated ;   quod  nota.     Br.  Variance, 

pi.  54.  cites  39  E.  3.  22.  ^TA       J    iL   1    J 

*  6.  Debt  upon  a  bond.  The  nurit  nvas  prior  of  D.  and  the  bond 
^"IsTchci  ^^-^  ^^^^  J*  P^^^  ^f^'  '^^^^  hound:  and  the  opinion  was,  that  for 
JaE.*".      this  variance  the  writ  fhall  abate.     But  fee  [(X)  pi.  15.]  that 

»9* where  more  is  in  the  writ  tlian  in  the  bond,  tlxis  is  good.     Br. 

VarUnce,'     Variance,  pi.  12.  cites  40  E.  3.  23. 

pi.  6.  liic  9  H.  6.  II.  by  the  bcft  opinion S.  P.  Br.  Variance,  pi.  56.  citei  14  H.  6.  r. 

For  the  obligation  (hall  be  fliewn  in  the  declaration,  and  therefore  varian.e  is  marcrial,  and  fliall  abate 

the  writ. S.  P.  Br.  Variance,  pi.  108.  cites  10  H.  6.  8.  ■  S.  P.  Br.  Variance,  pi.  14. 

cites  41  £.  3.  2^ 

S.  P.  ArJJo  in  aftion  of  covenant  upon  an  wdeature  J  for  in  thcfc  cafe*  the  bar  if  merely  fiuntUd  yptn 
thjj^cialfy.     Br.  Variame,  pi.  20.  cites  44  £.  3.  42* 

♦^42  5 

7.  Debt  upon  an  indenture  of  leafefor  years  rendring  renty  and 

the  indenture  was  J.  K.  Clerks  and  the  writ  J,  K.  only^  and  yet 
awarded  good,  notwith (landing  the  variance,  for  it  was  faid  that 
the  aBion  is  maintainable  without  the  indent ure^  and  therefore  it  is 
no  matter.     Br.  Variance,  pi.  20.  cites  44  E.  3.  42. 

8.  Debt  by  R»  and  S,  his  feme  againft  P.  upon  an  obligation  made 
to  the  feme y  dum  fola  fuit,  by  name  of  feme  of  2).  and  therefore 
the  defendant  pleaded  this  to  the  writ  for  the  variance,  beeaufe 
(he  was  named  feme  of  R.  where  fhe  fliould  be  named  heretofore 
feme  of  Z).  and  the  opinion  of  the  court  was  that  the  writ  is 

good ;  for  by  the  laft  marriage  her  name  is  changed.  Br.  Variance, 
pi.  23.  cites  48  E.  3.  23. 

9.  Debt  upon  obligation,  and  the  obligation  was  that  A.  B.  and 
C.  yeomen,  were  bounds  and  this  word  yeomen  put  for  all  their 
names ;  and  in  the  aBion  of  debt  ev^ry  one  ivas  named  yeoman  par-- 

ance,  pi.  5.  iicularly,  and  this  was  pleaded  to  the  writ  for  furplufage,  &  non 
siiea  s.  C.     allocatur ',  for  this  is  of  neceffity  by  the  ftatute  of  additions.     Br. 
Additions,  pi.  3.  cites  3  H.  6.  23. 

10.  Annuity  by  J.  N.  Clerk,  where  the  grant  was  mqfier  J.  N. 
and  yet  well ;  for  the  king  vrill  not  write  any  man  mafter  nor 
feignior-,    quod  nota  by  award.     Br.  Additions,   pi.  26.    cites 
pi.  89.  cites  8  H.  6.  23. 

S.  C.     But  ^   ' 

Brooke  fays,  it  is  ufual  at  this  day  to  fay  it  in  an  alias  Ji^uSf  to  make  if  agree  toUb  the  fpeciahym-^-^ 
In  debt  or  annuity,  wber<  the  plainuff  in  count  counting  ought  to  ft>nu  Jptciahy^  there  the  wrii  and 
thejpcci^^  ought  to  agree \  per  Finch.     Br.  Variance,  pi.  14.  cites  41  £.  3.  23. 

fn  debt  hy  II.  Debt  by  A.  D*  againfl  M.  as  exeSktor  of  R.  D*  and  the  writ 

u!^n'a  tcfta-  ^^  praecipe  N.  quod  reddat  A»  D.  executor  of  the  tefiament  of 

inent,  there  R*  D.  and  the  defendant  had  oyer  of  the  tefiament,  which  was 

the  ttftamtnt  fhat  he  made  A.  his  wife  his  executrix  ;  and  beeaufe  the  writ  was 

fcfwaTa  the  ^^^  -^*  ^"  '^^^  '^If^  ^f  ^"  ^*  executrix  of  the  tejlament  of  the  faid 

R.D. 


Br.  Nuga- 
tion,  pi.  I' 
cites  S.  C. 
—  Br.  Vari 


Br.  Vari- 
ance, pi.  42 
cites  S.  C. 
•—Br.  ibid. 
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JR.  2>.  therefore  the  writ  was  abated  for  the   varianc<i ;     far  declaration, 
though  the  a£lion  be  not  founded  upon  the  teftament,  but  upon  *u  ^^^^^T^i 
the  obligation,  yet  the  teftament  enables  him  to  the  a6lion,  and  be  ihewn  ia 
therefore  it  fhall  agree  with  it,  and  if  not  the  writ  iliall  abate.  ^^^^  ^o^f^t, 
Br.  Variance,  pL  57.  cites  14  H.  6.  5.  there  vari- 

'   ^      J  I  ~  J  ancc  IS  ma* 

terial,  and  it  ihall  abate  the  writ.     Br.  Variance,  pi.  56.  cites  14  H«  6.  i. 

1 2.  Formedon  in  remainder.     Fulth  demanded  what  he  had  of  S.  P.  Br. 
the  remainder,  and  Chaunter  Jheived  deed  which   was  to  Dolhy^  pi." T.°cUei 
and  the  ivrtt  nvas  Dalby  s  therefore  judgment  of  the  writ  is  de-  9  H.  6.  i. 
manded  by  the  tenant;  and  by  all  the  judices,  except  Cottefm.  by  the  bed 
the  ivrit  is  good;  for  it  is  not  founded  upon  the  deed,  but  upon  the  p^BrrVa* 
gift  i  for  the  deed  is  net  traverfable  as  ne  dona  pas  \yf  the  deed',  riance,  pi. 
but  ihall  fay  ne  dona  pas.     Br.  Variance,  pi.  56.  cites   14  H.  '4- cites  41 
6.  I.                                          '  ^-  3-  ^3- 

13.  I^eht  upon  a  bond  in  which  J.  Z).  ivas  bound  to  T,  E.  and  Br.  Nuga- 
thc   writ  was  quod  refpondeat  T,  E.  armigero ;  and  for  this  fur-  ^'/>">p''^3« 
plufage  of  armigero  in  the  writ  more  than  in  the  bond,  the  writ 

was  abated ;  and  it  was  faid  there,  that  before  thefe  days  writ     [  43  1 
fiiould  abate  iox  furpiufage  of  the  part  of  the  defendaiit^  but  not  for 
furplufage  of  the  part  of  the  plaintiff.     Br.  Brief,  pi.  27.  cites 
28  H.  6.  8. 

14.  In  debt  upon  an  obligation,  by  which  the  defendant 
acknowledged  himfelf  to  be  indebted  to  the  plaintiff  in  certain  corn^ 
to  be  delivered  to  the  plaintiff  at  fuch  a  place  and  day^  and  for  per^^ 
formance  bound  himfelf  in  xoo/.  &c.  without  faying  to  ivhom^  &c. 
It  was  held  that  the  plaintiff  might  count  that  the  deftndr.nt  obliged 
himfelf  to  him.  But  Littleton  pfaytd  that  the  entry  lliould  be  • 
per  haec  verba,  and  fo  it  was  done.     Thcl.  Dig.  lib.  9.  cap.  6. 

f.  I.  cites  Mich.  2  E.  4.  22.  and  that  fo  it  was  held  Mich.  4  E. 
4.  31.  where  the  oblf^ation  was  teneri  W.  pP  in  loL  fzlvendis  Jo. 
def.  Sec.  yet  tlic  count  was  entered  folvend*  to  the  plaint  ff, 

15.  Debt  by  E.  IJafiwges^  and  counted  that  hey  by  name  of  E.  Br.  Kofmp, 
HafiingSy  recovered  cen^im  land  in  ancient  dcmefne,  and  100/.  P*'*7-"i«» 
damages  J  and  brought  the  afiion  of  the  damages.  -    Qujere  if  the  count 

fnall  abate  the  writ ;  for  the  writ  is  Hajliriges^  and  the  count  is 
by  name  of  Hnfings.  And  per  Chocke,  Necdham,  Littleton, 
l\iirfax,  and  Jcnncy,  becaufe  the  aBion  is  founded  upon  a  matter  in 
ficfj  and  not  upon  record  or  writings  it  is  no  material  variance ; 
lor  it  fuffces  if  he  be  the  fame  perfon^  and  thofe  words  by  name^  &c. 
is  only  f  ^'plufage I  for  this  recovery  fliall  be  tried  per  pnis^  and  not 
hy  the  roll ;  for  nul  tiel  record  is  no  pica,  but  he  fMll  fay  nul 
tiel  recovery ;  for  if  the  rolls  are  burnt,  yet  the  plaintiff  fhall 
recover.  But  Danby  and  Moyle  J.  contra,  and  that  the  count 
Ihall  abate  the  writ. '  Br.  Variance,  pi.  52.  cites  9  E.  4.  42. 

16.  Debt  upon  indenture  againft  the  abbot  of  W.  the  inden^ 
tare  was  between  the  abbot  of  the  monajlery  of  St.  Alary  cfW.  and 
rchearfed  diverfc  covenants  ad  quas  conventiones  perinplcndas  the 
abbot  of  W.  obligavit  fe  in  lo/.  and  did  not  foy  the  ofytyAd  ajjot, 
and  yet  gOod»  for  it  Jball  be  intended  he  wh  is  party  to  the  deed; 

Vot.  I.  E  and 
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ftnd  the  writ  Mi*a8  for  the  abbot  of  W.  and  not  St.  MarjTi  &<*.  as 
in  the  indenture  :  and  therefore  the  opinion  waS|  that  the  writ 
(hall  abate  for  the  variance ;  for  where  it  is  founded  upoh  fpe- 
cialty,  they  ihall  purfue  the  fpecialtjr,  and  (hall  not  fay,  that 
known  by  the  one  name  and  the  other,  as  he  fhall  fay  where  it 
is  founded  upon  matter  in  fad.  Br.  Variance,  pi.  77.  cites 
II  £.4.  2. 

17.  In  debt  upon  a  bond  agawjt  J.  S.  of  D.  yeoman^  it  is  no 

plea  that  there  arc  two  J,  S.V,  elder  ^nd  younger^  nutthin  the  fame 

wily  and  notie  nvithout  addition^  becaufe  the  a£tioii  is  founded  upon 

the  bond,  and  agrees  with  it ;  quod  nota  by  award*     Br«  Brief, 

pi.  325.  cites  9  H.  7.  21. 

S.  P.  ad-  18.  In  irefpafsj  &c.  the  writ  was  quare  claufum  fregit^  and  the 

judged  con-  declaration  was  claufa  fregit ;  and  for  this  variance  the  judgment 

RtiicCh!*!.  w^s  reveri-ed.     Cro.  EUz.  185.  pi.  5.  Trin.  32  Eliz.  B.  R.  Ed- 

thc  word       wards  V.  Watkin. 

cUufum  is  nomen  aggtcgativiitn,  and  may  contain  many  clofes ;  and  fo  may  well  enough  agree  with  the 
(ieciaratlon.     Sty.  109.  Trin.  24  Car.  Burrcl  v.   Lancafter.  S.  P.  accordingly  per  cur.  ao4 

laid  that  it  had  been  ruled  often  of  iai;:,  that  there  is  no  variance  between  the  writ  and  count,  though 
the  writ  \*^^^^xi\xm^  and  tfae  count  ik  cbufa.     2  Lutw.  1343.  Trin.  2  Jac.  21.  Meritua  v.  Bcno. 


C  44  ]         (F.  a.  3)     By  Variance  in  the  Sum  or  Value. 

^''^*f'*8    I.   TN   trefpafs  Wich  challenged  the  count,   becaufe  he  had 
citca's.C.'  counted  of  goods  ctlxxxqA  "^v/diy  to  the  value  0^40/.  and  the 

,  nurit  was  mt  but  to  the  value  of  ^os.     Thorp  faid,  this  is  a  good 

diverfity  to  abate  the  count,     ^r.  Variance,  pi.  87.  cites  38  E. 

3.  21. 
Br.  Vari-  2.  Debt  of  2o/.  quatuoriecim  foltd*  where  the  bond  is  quatuor-^ 

'rtes's!  C?"  decern  folid'  with  (e)  but  in  the  count  he  coffeffed  himfelf  fattsfjed  of 
but  Brooke  ^he  14/.  And  Rolf  pleaded  the  variance  between  the  writ  and 
fayi,  quaere  the  bond  to  the  writ ;  and  bccaufd  nothing  is  in  demand  but  the 
V.if  **and*[f"  ^°''  ^^^^  >s  according  to  the  bond,  and  the  14/.  is  confefled  to 
it  may  not  be  paid,  therefore  the  writ  w^s  awarded  good :  but  note,  that  in 
w*  *?*^"*****  the  writ  there  was  only  20/.  and  in  the  count  he  counted  of  a 
rule  of  14  ^"d  of  20/.  14/.  and  confefled  fatisfa£tion  of  the  14/.  Br. 
£•  3.  Brief,  pi.  212.  cites  4  H.  6.  26. 


(F.  a.  4)     Variance  between  the  Writ  and  Count. 
^    In  refpeft  of  the  Place  where. 

>  Debt  upon  1.  6  Ru  2.  'T^HAT  nvtits  (f  debt  and  account ^  and  all  othei; 
^!!^h^7ati  ^^^:  ^'  /'^^'^  aBiOfiSy  be  taken  Vt  their  counties  'where  thi 

in  tbi  coMtttf  fame  did  rife.  It  is  ordainedy  that  if  in  pleas  upon  the  fame  writs 
0fL.  but  It  itfball  be  *  declared^  the  contraB  thereof  was  made  in  another  county ^ 
pilrTn  what  '*^'  ^*^'  incontinent^  the  fame  writ  fhall  be  utterly  abated. 

couHty  the  action  wtl  brought,  and  in  the  end  was  put  lie  name  nf  a  Jcr'wentr  who  wni  aikftng  in  Le»- 
ebn^  by  which  the  defendant  prayed  that  the  attorney  may  be  examined  where  the  deed  was  in«de  i  and 
the  court  WM  in  9piiiiof]  U>  hiiTc  examined  hisi,  by  whash  the  itcoroey  took  upon  him  t»  brifi{  in  hit 

niftcr 
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iftir^cr  the  next  dav,  by  which  the  court  fpared  him.  Quasre  indc  5  for  this  fcsmfs  to  be  by  the  equity 
oi  this  ftatote.  But  quaere  If  tils  flatute  has  equitv  in  if;  fox  by  11  E.  4..  79,  80.  he  fhail  not  be 
'evaminedy  but  where  che  deed  bears  ■\  date  at  a  place  iertain,  and  the  a^iou  is  brought  in  another 
tounty ;  but  where  the  deed  is  dated  at  brg3,  there  no  examination  lies.  And  fee  debt  r;  H.  6.  35. 
f>cr  MartiJ),  the  defendant  ihall  have  it  by  >vay  of  ple.i,  that  the  deed  wai  rnadi  in  another  county, 
judgment  o/thc  wit;  by  which  Rolf  pa(kd  over,  and  rcrlied  that  it  wa^  not.  Quod  nota,  and  quzre; 
and  fee,  in  the  principal  cafe,  that  Martin  was  in  opinion  rh  it  the  party  nnay  plead  it  to  the  writ  j  but 
Babbiiigton  Ch.  J.  contra,  for  then  the  deed  (hall  be  confefltd  by  him,  fo  that  he  cannot  fay,  noneft 
fidum  afterwards.  And  Martin  faid,  that  he  may  fay  by  prntcltation  tri.u  he  has  an  acquittance,  and 
for  plea  that  it  was  made  in  another  county.  Quaere.  Br.  Exanjination,  pi.  2.  cites  3  H.  6.  20. 
f  S.  P.  Br.  Examination,  p]»  1.  citcb  3  H.  6.  15.  and  21  £.4.  79,  So. 

2.  Dfit  iy  exect4tors  upon  an  indenture  in  the  county  of  C.  and  tlie 
defendant  faidy  that  the  indenture  nvas  made  in'  the  county  of  D,  and 
prayed  that  the  executors  be  examined,  and  fo  they  were.  Br. 
Examination,  p].  16.  cites  5  H.  5*  !• 

3.  In  trefpafs  the  writ  was,  that  the  trefpsrfs  was  done  at  the 
vill  of  Wejtminjler^  and  the  count  wasy  that  it  was  done  in  the 
palace  of  the  king y  &c.  And  the  opinion  was,  that  the  writ  fliall 
abate.     Thel.  Dig.  lib.  9.  cap.  5.  f.  33.  cites  Pafch.  2  H.  6.  7. 

4.  in  debt  the  plaintiff^  counted  in  one  aftion,  M^/  the  obligation 
Huas  tnade  in  one  county ^  "xaii'by  another  action  that  it  nvas  made  in 
another  coufttys  and  yet  per  Martin,  it  is  out  of  the  cafe  of  the 
ftatute  where  a  man  brings  aftion  in  one  county,  and  declares 
in  another,  for  there  his  writ  fliall  abate )  but  it  is  good  here, 
and  there  upon  this  matter  pleaded  to  tlie  writ,  it  was  ruled 

againft  the  defendant  \  quod  nota.     And  therefore  it  feems,  in     [  4  C  1 
this  cafe^  that  no  examination  lies.     Br.  Examination,    pi.   i. 
cites  3  H.  6.  15.  and  21  E.  4.  79,  80. 

5^  In  debt    upon  an  obligation^  which  was  dated  at  the  manor  of 
DaUy  the 'plaintiff  was   received   to  Count  that  it  was   made  at 
Dale  J  for  the  manor  may  extend  into  diverfe  vills.     Thcl.  Dig. 
lib.  9.  cap.  6.  f.  7.  cites  Mich.  34  H.  6.  i. 

6.  In  trefpafs  the  writ  was  of  ajfault  and  menace  made  at  London^  But  whet* 
and  the  count  nvasy  that  the  ajfault  and  menace  nvas  at  London ^  fo  ^^cwritwaa 
that  the  plaintiff'  could  not  do  his  buftnefs  at  IJlington ;  and  yet  held   nace  madV 
goo<i.     Thel.  Dig.  lib.  9.   cap.  5.    f.   41.  cites  36  E   [H.]  6.  at  VaUy  J^ 
Trefpafe  159.  and  fays,  fee  37  H.  6.  3.  accordingly,  and  20  H.  ^^^j^^JY-^ 

*^*   '5*  •  ht'Jtr.fC'theity 

r»9ffr  was,    that  1?e  iurfi  mt'gc  /rem  the  vVl  of  Dale  to  the  markit  and  filr  of  the  vi/i  of  Diwne,  tiic 
^rit  wis  abated.      Thel.  Dig.  lib.  t),  cap.  5.  1.  41.  citea  Pafch.  26  H.  6.  25. 

7.  In  debt  the  attorney  of  the  defendant  pleaded  foreign  acquittance 
in  another  county  ;  the  attorney  of  the  plaintiff  yaid^  that  his  mafler 
never  came  there j  znd  prayed  that  the  defendant's  attorney  be  examined; 
and  fo  he  was  by  oath,  and  faid  that  he  did  not  know  the  truth,  by 
which  he  was  compelled  to  plead  \)ther  plea,  &c«  £r.  Examina* 
tion,  pi.  30.  cites  21  E.  4.  22. 

8.  In  an  a£bion  of  wafle  done  in  fcvcral  places,  the  declaration  Mo.  U>z, 
affgned  the  waftt  to  be  committed  in  one  place  more  "than  was  ?l*|/*^^-'7 
named  in  the  writ  i  and  this  was  held  to  be  a  fault  incurable,  and  s.'c.  anisi 
that  the  WTit  (hould  abate*      Hob.   37.    pL  43 »      Cumberland  p.  avcoid- 
(earl  of)  v.  CumbcrUrtd  (countefs  of).  *"4'cui.^"' 

othcrwifir  it  U  where  the  conn:  is  of  Itfi  than  t^t  writ^  as  writ  of  wafte  hi  two  vlUs,  and  th:  «^^nt  it 
•t  pdtit  in  ont* 

fi  a 


^^  abatement. 

(G.  a)  Variance  between  Writ  and  Record. 

j^     yl*I^AINT  upon  quarc  incumbravit ;  the  writ  was  abated 
*  Jj.  for  varianct  between  this  and  the  firft  record  in  rehearfing 
the  iffue ;  but  it  docs  not  plainly  appear  what  variance.     Br.  Va- 
riance, pi.  40-  «tcs  21  E-  3.  42; 

a.  In  quart  non  admiftt  agaitift  the  htjbop  of  N.  making  mention 
of  the  writ  by  which  he  recovered,  propter  quod  mandaverinms 
cid'  epifcopo,  &c.  quod  non  obftante  reclamatione,  &c.  and  the 
record  ^was,  that  the  ^^rlt  tvas  awarded  to  the  hijhop  eUB  of  N.  (s^ 
twfirmato^  for  which  variance  the  writ  was  abated,  for  it  ought 
to  be  mandaverimus  eidt  epifcopo  tunc  ele^o  tst  confirmato.  Thel. 
Dig.  lib-  9.  cap.  I.  f.  3.  cites  Mich.  22  E.  3.  13. 

3.  In  affife  the  pardi  demurred,  becaufe  the  land  was  in  cuf- 
tody  of  the  king's  committee,  and  after  nvrit  of  procedendo  iffued 
out,  vjhich  did  not  agree  ivith  the  record  verbatim^  yet  becaufe  the 
writ  comprehended  the  effeB^  therefore  exception  was  not  allowed, 
by  which  the  tenant  pjayed  that  his  exception  be  entered  ;  and 
agreed  in  the  end  there,  tliat  the  procedendo  is  goody  if  it  agrees 
in  all  the  pleas ;  quod  nota.  Br.  Variance,  pi.  94.  cites  22  Aff.  28- 

4.  In  affife  of  rent  the  tenant  prayed  aid  of  the  king  and  had  it  5 
and  "now  the  plaint^  brought  procedendo,  fuppofwg  the  ajjife  to  he 
arraigned  before  5.  and  B.  'where  it  was  arrained  before  A.  S.  and 

*       B.    And  yet  becaufe  that. which  was  done  before  three;  was  done 
before  two,  and  alfo  they  had  writ  of  jjr  non  omnesy  therefore  they 
fliall  proceed.     Br.  Variance,  pi.  73.  cites  31  AfT.  i. 
Bf  Vari  *  S-  ^"  ^^*^^  where  the  plaintiff  had  the  reverfton  ex  afftgnatione 

«ncc,p*l?sc.  7.  which  J.  had  it  ex  ajjignatione  of  W.  by  fine,  tie.  And  it  ap- 
cites  s.  C.  peared  by  the  fine  fhewedy  that  W.  and  R*  granted  the  reverfton  to 
wffti  pi.  7-  &c.  by  which  the  writ  of  wafte  abated,  notwithftanding  that 
64.  cites  *  the  plaintiff  alleged  that  R.  had  nothing  in  the  reverfton  at  the  time 
^•^'  of  the  fine  levied.     Thel.  Dig.  lib.  9.  cap.  i.  f.  10.  cites  Mich. 

•[46]  II  H.  4-  I-  .     ^         ,  ^.    .  , 

S.  p.  But         (5,  If  decies  tantum  vanes  from  the  record  it  is  not  good  ;  as 

p^  Babb.  it  .£  ^j^^  rn  ^^^^^j  /j  J^  J),  of  E.  yeoman,  and  the  decies  tantum  is 
utuVtcd'  J.  D.only.  Br.  Variance,  pi.  6.  cites  9  H.  6.  i.  by  the  beft 
in  hi«  count  opinion. 

accordingly;  .        __  1         ^>.,  e    r 

Qujere  inic-     B'^-  ^^^*"  tantum,  pi.  i.  cites  5.  C. 

7.  So  in  confpiracyy  fcire  facias  upon  a  fine,    attaint,    tvrit  of 
error y  &c.     Br.  Variance,  pi.  *6.  cites  9  H.  6.  I.  by  the  beft 

opinion.  ^  a^/r 

8.  In  writ  of  maintenance  by  the  abbot  beata  Maria  de  Miffcn- 

deny  &c.  of  maintenance  in  quadam  querela,  quae  fuit  inter  pre- 

dift'  abbatem  and  one  B.     The  defendant  pleaded  that  there  is  a 

record  of  aBion  between  the  abbot  of  Miffenden,  and  the  faid  B.  &c. 

Absque  hoc  that  there  is  any  record  that  the  abbot  beata  Maria  de  Mif^ 

fnden  has  any  aBion  againfi  him^  &c.     But  fuch  pleading  was  not 

received, 


II 
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received,  becaufe  it  is  triable  by  the  juilices,  and  therefore  he 
pleaded  nul  tie!  record  generally,  and  it  fecmed  by  the  opinion 
there  that  the  writ  is  good  enough  if  the  plaintiff  in  his  count 
(hews  the  maintenance  in  loquela,  which  was  between  the  aforc- 
faid  abbot  per  nomen,  &c.  Thel.  Dig.  lib.  9.  cap.  i.  f.  i^.  cites 
Mich*  10  £.  4.  19. 

(H.  a)  Variance  between  Original  Writ  and  Judicial 

or  other  Writ, 

1.  ^OMETIMES  an  original  writ  fliall  abate  for  variance  be- 
^  tween  it  and  writ  or  procefs  judicial,  as  in  writ  of  mefne  of 
tenements  in  Burton,  and  the  defendant  came  in  by  the  grand  dif* 
trefs  by  which  the  tenements  svere  fuppofed  to  he  in  Birton,  &c.  for 
which  variance  the  defendant  went  fine  die,  &c.  Thel.  Dig. 
lib.  9.  cap.  2.  f.  I.  cites  6  E.  3.  277.  But  fays,  fee  that  default 
iu  judicial  writ  (hall  not  abate  the  original.     Hill.  1 1  H.  4.  43. 

2.  Writ  of  audita  querela  was  to  the  juftices  quod^  conjiare  po^ 
terit,  ice,  that  they  had  aflented  ad  evacuationem  recognitionis 
przdi£l',  &c.  And  ^tfcire  facias  was^  if  the  defendant  knew  any 
thing  to  fay  Hvherefore  the  plaintiff  Jhould  not  he  dif charged  of  the  re-- 
cognizance  ;  and  yet  all  was  adjudged  good,  inafmuch  as  all  is  one 
intendment.'  Thel.  Dig.  lib.  9.  cap.  2.  f.  2.  cites  6  E.  3.  280. 

3.  Writ  original  fhall  not  abate  for  variance  between  it  and  the 
pom  in  afurname*  Thel.  Dig.  lib.  9.  cap.  2.  f.  2.  cites  6E.  3^*296. 

4.  In  a  patent  of  afiife  there  was  no  fuch  a  claufe  et  alios  in  hrevi 
noflro  originali  contentos,  &c.  ,  And  feveral  were  named  in  the  ori-* 
ginal  whub  were  not  in  the  patent j  by  which  the  writ  abated. 
Thel.  Dig.  lib.  9.  cap.  2.  f.  3.  cites  22  AfT.  20. 

5.  Scire  facias  againft  the  prior  of  St.  John  of  Jerufalem  in  Eng^ 
land  upon  a  recovery  which  "w^^  prior  of  the  hofpital  of  St.  John  in 
England,  and  exception  taken,  and  not  abated  for  the  variance  ; 
for  Thorp  faid  it  is  known  by  the  one  name  and  the  other,  there- 
fore [ruled  him  to  J  anfwer ;  quod  nota.  Br.  Variance,  pi.  19. 
cites  44  £.  3.  16. 

6.  Scire  facias  upon  gamifliment  in  writ  of  detinue  of  a  writ-     C  47  ] 
ing,  the  original  named  the  plaintiff  J.  Shi^ed,  and  the  fcire  Br.  Scire 

facias  J.  Shiplow,  and  therefore  it  was  awarded  that  he  Ihall  fue  '^■^'^'.'  P^* 

a  new  fcire  facias,  notwithftanding  it  was  a  judicial  writ.     Br.  s.'c?^ 
Variance,  pi.  27.  cites  3  H.  4.  8. 

7.  In  writ  of  maintenance  fuppofed  to  he  made  in  an  aj/ife,  the 
which  affife  was  adjourned,  &c.  It  was  held  that  he  need  not  make  nance/a-*- 
mention  of  this  adjournment  in  the  writ ;  for  it  is  founded  upon  M'^  f«  ^« 
the  maintenance  which  is  the  matter,  and  not  upon  the  record.  aM^il^' 
Thel.  Dig.  lib.  9.  cap.  2.  f.  6.  cites  Mich.  21  H.  6.  Brief  90.  <af>rafuit, 
Ousere  of  fevcrance  and  of  earnifliment  in  detinue.  ^'^T'  *" 

^^  "^  .  truth  the 

flatnttjf  wat  nonfuited  in  the  ailife,  the  Writ  ihall  abate,  per  Gafcmgne*    TbcL  Dig.  lib.  9.  cap,  a* 
/•  7.  dees  MUh.  7  **•  4*  3®« 

E3. 


But  in 

niiilnte- 
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(I.  a)  Variance  between  Writ  and  Declaration  made 

good  by  Alias  Didus.    • 

I,  IN  debt  the  writ  was  quod  reddat  J.  T.  clerk,  and  the  obltga^ 
^  tioh  was  chaplain,  and  for  the  variance  the  writ  was  abated 

3uod  not:i  J  and  note  alfo,  that  an  alias  diElus  would  have  reme- 
ied  the  matter,  as  it  feems  \  quxre  of  the  part  of  the  plaintiff, 
but  it  is  clear  of  the  part  of  the  defendant,  for  there  he  is  bound 
to  give  addition.     Br.  Vaviancei  P^*  55*  cites  39  E.  3.  23. 

2.  If  a  man  be  bound  to  J.  iV.  and  after  he  is  created  a  hifbop, 
he  fhail  fue  by  name  of  biihop,  and  the  variance  is  not  mbterial  ^ 
per  Ham  and  Perfey  \  and  per  Fuhh.  this  is  true,  by  rcafon  of 
the  name  of  dignity,  ^tare  if  the  law  be  fo  \  for  alias  di^is  is 
ufed*     Br.  Variance,  pL  23.  cites  48  £.  3.  23. 

3.  Debt  by  J.  S.  and  Joan  Newton  his  feme,  as  executcrs  of 
y.  N.  to  accord  with  the  fpecialty,  and  becaufe  ihe  has  loft  her  fur* 
name  by  taking  of  the  baron,  and  is  named  J.  N.  therefore  the 
writ  was  abated  by  award ;  but  it  was  faid  that  the  name  of 
daughter,  fiiter,  or  cofm,  may  remain,  &c.  And  it  feems 
that  alias  diffa  would  have  ferved  here.  Br.  Brief,  p\.  92.  cite^ 
2  H.  4.  I. 

4.  Writ  of  debt  was  abated,  becaufe  it  was  againjl  jf.  JST.  of  &. 
in  the  county  of  C.  where  the  obligation  was  J,  K,  of  G,  without 
naming  of  the  county  of  C  &c.  But  at  this  day  this  is  remedied 
by  an  alias  ilEius.    Br.  Variance,  pi.  25.  cites  2  H.  4.  24. 


(K.  a)  What  fhall  be  faid  to  be  Variance^ 

I.  ^SSISE  of  a  robe  of  20  x.  price.  The  defendant  dem;inded 
-^  what  he  had  of  the  robe,  who  fhewed  deed  which  nvilled  a 
robe  with  furr  of  the  price  of  20  s*  and  yet  per  cur.  becaufe  it  is 
intended  parcel  of  the  robe,  the  plaint  nor  the  writ  was  not  abated 
by  the  variance^     Br.  Variance,  pi.  67.  cites  22  AfT.  10. 

2.  In  debt  the  writ  was  praecipe  prior  of  T»  quod  reddat,  and 
the  obligation  was  prior  of  the  tmnqfiery  of  ST,  and  for  this  omiflion 

Jl  48  3     of  (monaftery)  the  writ  was  abated  for  the  variance.     Br.  Vari- 
ance, pi.  13.  cites  40  E.  3.  25. 

3.  Wafte  by  him  in  remainder,  who  was  compelled  to  (hew 
deed,  and  fo  he  did,  and  tlie  deed  was  jf.  fon  of  Jf^,  of  T.  antjl 

'  the  7vrit  was  J.  of  T.  and  becaufe .  all  was  of  one  and  the  fame 
intendment,  therefore  well.  Br.  Variance,  pi.  14.  cites  41  E.  3.  23. 

4.  But  becaufe  the  writ  willed  it  to  remain  to  him  and  his  heirs, 
and  the  fpecialty  was  to  him  and  the  heirs  of  his  body,  therefore 
for  this  variance  the  writ  was  abated.  Br,  Variance,  pi.  14.  cites 
41  E.  3.  23. 

5.  Replevin  was  Henry  abbot  of  D.  and  the  porre,  which  was 
brought  at  the  fuit  of  tlie  pl^vpitifi'j  was  abbot  off),  without  Henry, 

•■       '  ax¥i 
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aiid  therefore  the  replevin  was  abated ;  quod  nota  ;  and  therefore 
no  return  awarded.     Br.  Variance,  pi.  15.  cites  41  E.  3.  24. 

6.  Proteftion  and  writ  varied,  becaufe  the  one  was  mi/iti  and 
the  other  chevalier^  and  yet  awarded  good  ;  quod  nota  j  for  they 
have  one  and  the  fame  intendment,  as  it  fcems.  Br.  Variance, 
pi.  17.  cites  42  £,  3.  9t 

7.  Debt  upon  an  obligation.  The  obligation  kvas  Alice ^  ivho  *ivas 
the  nvife  of  R,  B.  and  the  writ  luas  Alice  heretofore  nvife  of  R.  B, 
and  becaufe  (was  wife)  and  (heretofore  wife)  have  one  and  the 
fame  intendment,  therefore  the  writ  was  awarded  goodj  quod 
nota.     Br.  Variance,  pi.  4.  cites  3  H.  6.  17. 

8.  Debt  again  ft   3   upon  an  obligation^  which  ivas  that  A,  B.   ^J-  '^^'**- 
and  C,  yeomeny  were  bounds  &c.  and  the  writ  was  by  this  word  cltcb's.c.il 
(yomanj  after  every  one  of  their  names^  and  well,  and  no  vari-  Br.  Nuga- 
;ince;  for  this  is  by  ncceflity  of  the  ftatute  of  additions.     Quod  ^'°"' p'*  '• 
nota.     Br.  Variance,  pi.  5.  cites  3  H.  6.  23. 

9.  In  debt  the  writ  was  againft  an  executor,  fcilicet,  J.  B, 
executor  of  the  te/lament  of  IV.  B,  brother  of  the  faid  W.  where  the 
teflament  is  (his  brother)  and  yet  well ;  for  it  is  all  the  fame  in 
cScGt.    Br.  Variance,  pi.  83.  cites  9  H.  6.  19. 

10.  The  record  wag  trefpafs  againft  A.  B.  of  O.  in  the  county  Br.  Protce, 
g^  H.  Efq;  and  the  proteElion  was  A.  B.  of  O.  £fq;  in  the  county  *•.<>"»  P^- 54- 
y  H.  alias  diflus  A.  B.  of  O.     Pafton  faid,  it  (haJl  not  be  al- 
lowed for  the  variance ;  but  Afcue  and  Fulth,  faid  yes ;  for  it 

has  fttfficiejit  intendment   to  be  one  and  the  fame  perfon.     Br. 
Variance,  pi.  47.  cites  22  H.  6.  3. 

11.  Debt  of  40/.'  upon  on  obligation^     The  defendant  de- 
manded judgment  of  the  count  for  the  variance  ;  for  he  counts  of 
6  /•  Flemifby  as  the  obligation  wasj  and  that  40  s.  fterl.  and  6 1. 
Flemiih,  were  one  and  the  fame  fum.     Qusere ;  for  it  was  not 
adjudged.     Br.  Variance,  pi.  9.  cites  34  H.  6.  12. 

12.  In  cafe  the  writ  was  for  raifing  of  the  yardy  and  the  decla* 
ration  is  for  exalting  the  yard,  and  making  a  gutter  therein  ;  and  fo 
there  is  more  comprized  in  the  declaration  than  in  the  writ ;  and 
for  this  cauYe  the  court  held  it  ill,  and  not  aided  by  the  ftatute  of 
18  £iiz^   Cro.  £.  829.  pi.  34.  Pafch,  43''EIiz.  Norton  v*  Palmer. 


(L.  a)     By  *  Death  of  the  Plaintiff.  lll^ 

!•  iN  writ  by  executors,  the  death  of  him  who  is  fevered  (hall  p"jy  l^^^ 

'  ^  not  abate  the  writ ;  per  judicium.     Thel.  Dig.  178.  lib.  12.  ihaii  abate 

cap.  I.  f.  5.  cites  Trin.  5  E.  2.  Br.  802.  and  fays,   that  fo  it  "^„^jj^'  * 

was  adjudged  in  trefpafs  brought  by  executors,  Trin.  16  E.  2.  20 1'aT^ 

Executors  iii.  and  that  fo  agrees  3  H.  7.  i.  bift  fays  the  con-  [  49  ] 

trary  is  adjudged  Pafch.  38  E.  3.   13.  and  Hill.  20  E.  3.  Ac-  i6jac. 

^^*Mn*-   *"Q  B.  R.  Dob- 

COmpt   78.  .  fon  V.Scott. 

m-'IFhtrrtfir  the  death  •fany  farty  happent  perJ'mg  the  writ,  onditt  the  flea  is  in  tbtfame  condition  at  if 
Jucb  party  ^er^Wtngythtrt  juch  dtaw  makes  n*  alteration  ;  for  where  the  death  of  the  parties  teake>  no 
cbanje  of  proceeding,  It  would  be  uoreafonable  that  the  furviving  parties  fliould  mike  any  alteration  in 
the  writ ;  and  it  would  be  abfurd,  that  what  made  no  alteration  /haul4  change  thie  writ  and  the  procefsi 
fod  09  this  rule  all  xkt  dWcrfitlcs  turn*    C  Hift.  of  C.  B.  195. 


49  0&atement> 

But  It  was  adjudged,  that  writ  of  alel  fiiall  abate  by  death  of  one  of  the  diemandants  who  wu  fevered* 

Thel.  Dig.  179.  lib.  i2.  cap.  i.  f.  6.  cites  HiU.  5  £•  3.  174.  and  that  fa  it  is  adjudged  Mich*  19 
R.  2.  Brief  925.  and  37  H.  6.  11.  in  formedon }  but  the  contrary  U  adjudged  HiU*  42  £•  3*  z8«  ia 
fcire  facias. 

In  aifife  by  a,  if  the  one  be  fevered,  ,the  writ  (haU  not  abate  by  the  death  of  him  who  is  ievered* 
Thcl.*Dig.  X79.  lib.  12.  cap.  i.  f.  12.  citot  3S  £•  3.  43.  per  Thorp. 

It  is  held,  that  in  writ  of  v^Jrd  of  the  body  by  two,  the  writ  (ball  not  abate  by  the  death  of  him  who 
is  fevered  :  but  the  contrary  is  held  in  writ  of  ward  by  parcenen,  inafmuch  as  he  who  Aii  vives,  and  tho 
heir  of  the  other,  fliall  have  re-fummons  by  the  ftatute.  Thel.  Dig.  179.  lib.  12.  cap.  i,  f.  13. 
cites  Mich.  38  £•  3.  43.  Quaere. — -. —  So  it  is  held,  that  in  ailife  by  parceners,  the  wiit  (hail  abate 
by  the  death  of  him  who  is  feve.ed  ;  and  fo  of  jointenants  after  the  feverancc.  But,  per  Davers,  the 
aHlfe  fhall  not  abate  by  the  death  of  one  of  the  plaintiffs  jointenants  before  the  feverance.  Thel.  Dig< 
179.  lib.  12.  C4p.  I.  f.  12.  cites  Mich.  77  H.  6.  11.  * 

In  formedon  it  was  laid,  that  where  /^  bring  formedon  j  and  one  is  fummoned  and  fevered,  and  the  others 
profecute  the  fuit,  and  be  xv bo  is  fevered  dies,  that  this  fliail  abate  the  writ.  Quaere.  Br.  Brief,  pK 
X  !(;•  cites  11  H.  4.  19, 20.  In  fuch  cafe,  it  was  held  by  Prifot  and  Danby,  that  the  writ  ihould 

abate.  Contra  Moyle  and  Needham  ;  and  fee  38  £.  3.  11.  36.  that  the  writ  (hall  abate  }  contra  16 
£■  3.  and  H.  42  £.  3.  2.  and  fee  joinder  with  an  alien  11  H.  4.  26.  and  39  £•  3.  13.  But  Prifof 
agreed,  tliat  where  he  wHo  furvivcs  may  recover  the  whole,  there  the  death  of  the  one  fliail  not  abate 
the  writ,  as  in  writ  of  ward,  or  quare  impedit.  Contra  where  he  who  furvives  fiiall  not  recover  but  a 
moiety;  for  the  writ  is  falfe  when  one  is  dead  ;  and  alfo  when  the  One  recovers  the  moiety,  the  other 
may  enter  with  him }  and  fo  the  beft  opinion  was^that  the  writ  ihali  abate.  Br.  Brief»  pi.  231.  cites 
37  H.  6,  9. 

Iftwofue  2.  Whfrc  2  fued  execution  of  a  ftatute-merchant,  the  one 
afiatute^  died,  and  the  other  was  compelled  to  fue  new  writ  upon  hia 
wircbant,      ^.^fg^     'fj^gj^  Djg^   j-^q.  Hb.  12,  Cap.   I.  f.  8.  cites  Hill.  2C  E. 

and  one  dies  ^  o         /  ^  1^  -^ 

before  extcU'    3*  3"' 

tion,  it  {hall  go  on.  In  the  cafe  of  defendants  *tis  different ;  procefs  is  exprefsly  given  upon  the  fta- 
tute-merchant;  per  Bridgman  Ch.  J.  in  delivering  the  opinion  of  the  court.  CaiUi95.  Pafch.  i^ 
Car.  2.  C.  B.  in  cafe  of  Law  ▼.  Tochill  tc  Kawlins. 

s.  P.  D.  J,  The  death  of  the  one  plaintiff  in  monfiraverttnt  fhall  not  abate 

8?^cUcsf    ^^  ^"t-'  J^r.  Brief,  pi.  145.  cites  38  E.  3.  35. 

H.  5. 

Thel.'Dig.  4-  7w^  brought  ivrit  of  warrantia  charta^  and  the  one  dted^  and 
179.lib.12.  the  writ  was  abated  5  and  yet  another  writ  may  be  brought  in 
cttts's.  c.  ^^  name  of  the  other  after  the  affife  determined  ;  for  no  default 
thatthe'wri't  is  in  the  plaintiff,  quia  caufa  mortis.     Br.  Brief,  pi.  82.  cites 

abated,  not-    ^8  E.  3.    22. 

withftanding  *^ 

that  he  who  died  had  only  an  eiVate  for  his  life,  and  the  fee  was  in  the  other  who  f^rvived. 

S.  P.  Br.  5.  In  quid  juris  clamat  by  two,  if  the  one  dies  the  writ  fhall 

^"^^Vltes     ^^^  abate.     Br.  quare  impcdit,  pi.  67.  cite^48  E.  3.  31  &  32. 

3S  E.  3.  35.  '  tbru  hrovgbt  auid  juHs  clamat  upon  grant  of  reverfon  by  fine  to  tkem,  and  to  the 

heirs  of  one,  and  the  one,  who  bad /or  totn  tf  life  only  died,  peMing  the  writ  j  and  yet  the  writ  awarded 
good.  Br.  Brief,  pi.  83.  cites  48  E.  3.  31.  >  S.  P.  Jhei.  Dig.  ij).  lib.  la.  cap.  1.  f.  9. 
cit^  48  £•  3*  32.  and  fo  agrees  Pafch.  iS  H.  6.  2. 

6.  In  debt  hy-3,  after  iffue  and  the  darrein  continuance,  it  was 
pleaded,  that  one  of  the  plaintiffs,  viz.  Jo.  Dale,  was  dead  5  \o 
which  plea,  his  attorney  and  the  2  other  plaintiffs  imparled  ;  and 
^t  the  day  givf  n,  he  who  was  alleged  to  be  dead  appeared  in 
proper  perfon ;  but  the  attorney  of  Wie  defendant .  faid,  tliat  Jo, 
Dale  was  dead,  and  would  not  fay  any  thing  elfe  \  by  which  the 
plaintiffs  had  judgment  to  recover,  bccaufe  the  juftices  ftiall  ad- 
,  ludge,  if  he  who  now  appears,  and  he  who  made  the  attorney, 
be  the  fame  perfon  or  not.  Thel.  Dig.  179.  lib.  12.  Sap.  i.  f,  11. 
cites  Trin.  34  H.  6.  45, 

7^  In 
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7*  In  komine  rcplcgiando  by  3,  quaere  if  the  writ  (hall  abate 
by  the  death  of  one  of  them.  TheLDig.  179.  lib.  12.  cap.  i.  L 
14.  cites  8  E.  4.  i6. 

8.  Affife  of  an  office  by  two  joint  patentees  fliall  abate  by  the 
death  of  one  of  them.  Thel.  Dig.  179.  lib.  12.  cap.  i.  f,  18. 
cites  Pafch.  9  £.  4.  5* 

9.  It  is  faid,  that  in  writ  of  error  of  judgment  given  againft  ^0  'n  Jtwit 
the  tenant  in  praecipe  quod  reddat  of  land,  tlie  death  of  one  of  •|j5'^7**r^ 
the  plainti£&  in  the  writ  of  error  (hall  abate  the  writ-  Thel.  Dig.  tic/au/tl  wi 
170.  lib.  12.  cap.  I.  f.  16.  cites  Hill.  3  H.  7.  i.  and  2  R.  3.  i.  ^^rutoin, 

5?^^^'  ^         ^  bujbanddied 

fci\d^  and  ef  nohat  tjiate^  either  in  fee  or  tall,  and  judgment  thereon,  and  a  ^vr'it  ef  error  brought^ 
and  afur  the  rtt  rd  imvoed  the  widow  diid ;  per  cur.  The  writ  (hall  not  abate.  Yel.  IJ2«  Mich. 
5  Jac.  B.  R.  Bromley  v.  Littleton. 

Biu  where  R.  had  judgment  in  an  adlion  on  the  cafe  againji  2,  in  C.  B.  and  thrf  brought  a  rurh  of 
4rr^  in  B.  R*  and  Sj-\re  the  errors  ivere  difcujftd  one  of  the  plaint Ss  in  error  died  \  it  was  adjudged 
that  the  writ  (hall  abate,  and  that  R.  is  put  to  his  fcire  facias  againft  the  executor  of  him  that  is  dead* 
YcIt.  ao>'.  Mich.  9  Jac.  H.  R.  Spenfer  and  Woodward  v.  the  Earl  of  Rutland. 

In  ^vr'::  of  error  ly  'ly  and  one  dirs  {^ending  the  writ,  the  plaintiff  in  the  original  a^ion,  by  enteriQg 
m  fucgclVion  on  the  roll  that  one  of  the  patties  in  cjror  is  dead,  may  take  out  executim  on  the  judgment, 
Without  fuin^  out  z  fcire  facias  either  againft  the  heir  or  executor  of  the  dead  perfon.  8  AXod.  jo8« 
Midu  9  Geo.  Pennoire  ? .  Brace* 

ID.  The  death  of  one  of  the#plaintiiFs  in  audita  Querela  fhall  s.  p.  Cro. 
not  abate  the  writ,  becaufe  the  fuit  is  only  to  difcharge  them,  -h't'^^'^ 
Thel.  Dig.  179.  lib.  12.  cap.  i.  f.  16.  cites  Hill.  3  H.  7.  i.  and  B.R.'iil^^* 

2  R.  3*  I*     Quxre.^  udBrowa 

▼.  Barganjr* 

11.  The  death  of  one  of  tlie  executors  plaintiffs  fliall  not  abate  Butina/lat^ 
the  writ.  Thel.  Dig.  179.  lib.  12.  cap.  i.  f.  16.  cites  Hill.  3  fions,  ivbers 
H.  7.  I.  and  2  R.  3.  i.     Quaere.  T'-^J-^ 

tbe  writ  abates,  except  in  anions  brcugbt  by  two  executors,  per  cur.  And  Hale  Cb.  J.  faid,  that  fo  it 
Aould  in  a  fuare  irnpedii,  but  that  it  it  revivable  by  Joumey^t  accounts.  Vent.  235.  Hill.  24  625 
Car.  z«  B.  R.  Dacres  v.  Duncomb. 

12.  Two  grantees  of  a  next  prefentatlon  brotight  quare  impeditj 
0ie  ^ed  pending  tbe  writ.  Three  juftices  held  that  the  writ  fliould 
abate.     D.  279.  pi.  8.  Mich.  10  &  11  Eliz.  Anon. 

13.  UnderJeflee  and  his  aflignee  of  part  of  the  land  for  years 
being  fucd  in  the  fpiritual  court  for  tithes^  join  in  a  prohibition  : 
the  prohibition  ihall  not  abate  by  the  death  of  one  of  them,  be- 
caufe nothing  is  to  be  recovered^  but  they  arc  only  to  be  difchargei 
of  tithes.     Owen.  13.  Hill.  36  Eliz.  B.  R.  Bartue's  cafe. 

14.  Avowry  by  two^  one  dies  where  the  avowry  was  made  en 
outer  droitf  the  fait  fhall  not  abate ;  othen^ife  if  in  their  own 
right.     Mo.  395.  pi.  513.  Hill.  37  Eliz.  Short  v.  Tucker  &  al*. 

15.  If  2  jointenants  bring  irefpafsy  and  one  dies,  the  a£lion  is  Iftbeiebe 
gone,  per  tot.  cur.  for  on  the  plaintiff's  part,  if  one  dies  all  the  *  >«'«Mir/f 
writ  or  bill  (hall  abate,  unlefs  in  cafe  of  neceffity,  as  in  a  quare  &ri^^^* 
impeditf  where  the  6  months  peradventure  might  oe  pafled,  fo  as  they  bring  s 
if  the  bin  fliould  abate,  the  adion  failed.  Cro.  J.  19.  pi.  4,  Mich,  ^/^^jj* 
I  Jac.  B.  R.  lidgh  and  Brown  v.  Bargany.  ^      fum^nH 

sxd  ftveredf 
the  other  fltaA  proceed  for  his  moiety;  and  if  the  perfen  fevered  dietf  the  writ  abates,  becaufe  he  goes 
Tod]  for  tbe  whole,  in  cafe  of  the  death  of  the  jointenant,  or  of  the  coparcener,  without  iflfue  $  and 
It  would  be  iipp ropei  |o  do  it  on  thtt  writ,  where  bj  the  fumiaoitt  ifld  fereraace  he  went  Fonl  only 

for 
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for  a  moiety  Wore«  and  the  writ  c^not  have  a  double  efie^  td  go  on  for  a  moiety  In  cafe  of  funuooiw 
and  fevcrance,  and  for  (he  whole  in  cafe  of  furvivor(hip.  And  therefore,  (ince  the  JIate  oftbt  tbinr$ 
M  ebfivgcd  by  the  death  of  one  of  the  parties,  there  muft  be  a  new  writ.  G.  Hift.  of  C.  B.  197. 
And  it  is  the  fame  law,  if  (uch  jo'tMttnanrs  iho^ild  froteed  witbout  fummoKt  wrftveranct^  for  fiace  bot^ 
Vy  the  writ  might  by  pottibjiity  recover  their  moiety,  they  (ball  not  go  on  for  the  whole  in  cafe  of 
furvtvorOiip,  becauie  the  words  and  t?[t&.  of  the  writ,  at  the  time  of  its  firft  purchaHng,  *  was,  that  each 
night  recover  his  moiety  ;  and  therefore  a  new  writ  muft  be  purchafed  to  enable  one  to  proceed  §9t  the 
whole.     G.  Hift.  ofC.  B.  197. 

But  M>  perf§nfil  and  mlxt  aSihtts,  where  there  U  fumrnons  and  fiverance,  the  plaintiff'  goes  on  for  the 
whole,  there,  if  one  of  them  dies,  yet  the  writ  fhalt  not  abate,  becaufe  they  go  on  for  the  whole  after 
fummons  and  fevcrance  {  and  if  they  were  to  have  »  writ,  it  would  only  give  the  coust  authority  to  ge 
en  for  the  whole.     G.  Hift.  of  C.  B.  197* 

.  t  {['  3  r6.  In  trover  brought  by  2  plamtiffsi  the  defendant  pleaded^ 
that  pending  the  aftion  one  of  the  plaintiffs  died.  Adjudged  that 
the  trover  being  brought  fpr  the  goods  of  both,  the  aSion  fur- 
vlves  to  the  other,  2  Bulft.  %62.  Mich«  la  Jac.  Spring  y* 
Barrett. 

1 7,  Before  a  judgment^  if  there  be  tv/o  plaintiffs^  and  one  diej^ 
though  the  intereil  furvives,  the  writ  ihall  abate,  fo  'tis  in  debt^ 
irefpafsi  &c.  though  if  one  of  the  defendants  dse^  the  writ  IhaB  not 
abate*  Cart.  190*  per  Bridgman  Ch.  J.  in  delivering  the  opinion 
of  the  court,  in  cafe  of  Law  v.  TothiU  &  Rawlinsj  Pafcb.  19 
Car.  2>  C.  B. 

18.  It  was  held  per  cur.  that  where  four  tool  out  a  lillofMid-r 
ilefexy  by  the  death  of  one  of  them  the  writ  abated  ;  and  a  nevM 
'writ  fhould  have  been  taken  out  in  the  name  ofxhz  thvce  furvivors, 
by  Journies  accounts ;  and  when  one  of  than  died  the  bfll  abated^ 
and  a  ne^  bill  ihould  have  been  taken  out  in  the  name  (f  the  i*uf9 
furvivorj  only^  ^j^  Journies /accounts,     la  Mod^  i8^«  Pafcb*  iq 

W.  3.  B.  R.  Temple  v.  Biftiop. 
€Mo^i90«       19.  Fieri  facias  abates  not  by  the  plaintiff's  death,  and  the 

s.  C.  and  f^criff  may  proceed  in  the  execution ;  for  he  has  nothing  to  do 

•ffinned  ac-  with  the  plaintiff,  for  the  writ  commands  him  to  levy  and  bring 

cordingly.  the  money  into  court,  which  the  plaintiff's  death  does  noways 

s  c**^  d^  hinder  j  befides,  an  execution  is  an  entire  thing,  and  cannot  ba 

judgment  fupcrfcdcd  after  it  is  begun,    i  Salk.  322.  pi.  10^  Mioh^  3  Ana^ 

acoordin^i^r.  B*  R.  Qlc^k  V.  Withers. 


Stt  (A.  h)  (M.  a)     By  Death  of  the  Defendant. 

£trr  writ  of  I.   iN  mortdanceftor  zgdXrA  jointenantSy  the  writ  (hall  not  abate 

formedon  M'  ^  by  the  death  of  one  of  them,  nor  in  fcire  facias^  inafmuch 

Sff^w/ihail  ^®  ^^  furvivor  has  all  by  right  of  furvivor ;  but  it  is  otherwife 

aKatebythe  oi  parceners.     Thel.  Dig.  i8o.  lib.  i2.  cap.  2.  f.  5.  cites  Tem- 

deathof  one  pore  E.  I.  857,  858.  and  fays,  fee  40  AiT.  15.  and  43  E.  3. 

*lhen))  per 

judicium.     The!.  Dig.  181.  lib.  ra.  cap.  a.  f.  26.  cites  Pafch.  43  E.  3.  16.  and  9  H.  6.  57/ 

In  affife  againft  two  jotrntenantSf  if  the  one  dUs  pending  the  writ,  the  writ  ihall  abate  {  byt  if  one  of 
the  *  difieifon  dies,  yet  the  writ  is  good  if  the  other  difTetfor  be  alive.  Br.  Brief,  pi.  ^91.  £295! 
cites  %7  Aff.  45. 

*  The  large  edition  is  (di0eifees,)  but  the  others,  and  the  Year-book,  are  (diflbfors.) 

2.  In  qfftfe  iff  common  of  pafture  againft  two,   the  death  of 
one  who  is  not  tenant  of  the  w^ifte  out  of  wbicbj  &c%  ihall  qqt 
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ttl>ate  the  writ,    Thel.  Dig.  1 80.  lib.  1 2.  cap.  2.  f.  4.  cites  Tcm* 
^orc  E.  I.  Br'  864. 

3.  In  a^/e  again/l  two^  where  the  one  the  day  of  the  ivnt  pttr^ 
chafed  was  fok  tenant^  and  pending  the  ivrit  infcoffed  the  other  and 
a  Jlranger  not  named  in  the  writ,  and  after  the  feoffor  diedy  by 
which  the  writ  was  abated  by  judgment.  Thel.  Dig.  1 80.  lib. 
12.  cap.  2.  f.  7.  cites  Mich,  i  E.  3,  22.  and  i  AfT.  12. 

4.  in  pracipe  quod  reddat  againjl  three y  who  at  the  grand  cape  But1tl« 
returned  gaged  their  law  of  non-fiimmous  in  common^  and  at  the  ^  !u*]^ 
day  given,  &c.  two  came  and  f aid  that  the  third  was  deady  fed  non  is  pleadable 
allocatur,  by  which  they  two  made  their  law,  and  the  writ  abated  to  t^^c  wih^ 
for  two  parts,   and  the  *  demandant   recovered   the   third   part.  Yn^^fhed^' 
Thel.  Dig.  i8o.  lib.  12,  cap.  2.  f.  9.  cites  Mich.  6  E.  3.  278.     fauit!Tht\, 

Dig.  180* 
^ib.  12.  cap.  2.  i.  9.  cites  20  H.  6.  2.  anj  21  £.  4.  19.  95. 


5.  In  a  writ  of  right  patent  removed  by  pone  utide  fuch  a  on^  * 
leld  fo  muchf  and  a  feme  and  her  fon  held  fo  tnttch^  &  fic  de  fingu- 
lis,  &c.  It  was  pleaded  that  the  feme  was  de<idy  by  which  it  was 
adjudged  that  the  writ  (hould  abate  as  to  this  (wide)  not  with-' 
/landing  it  was  alleged  that  her  fon  was  fole  tenant.  Thel.  Dig. 
180.  lib.  }2.  cap.  2.  f,  II.  cites  Hill.  7  E.  3.  300. 

6.  \p.  writ  01  entry  againft  Dionefe  and  one  Ro.  at  the  day 
of  the  grand  cape  returned  againft  Dionefe,  flie  made  default, 
by  which  Ro.  took  the  entire  tenancy  abfque  hoc  that  Dioncfc 
any  thing  had,  and  the  demandant  faid  that  they  held  in  com- 
mon, &c.  And  upon  this  to  iflue,  and  after  Dionefe  died,  by 
which  the  opinion  was  that  the  writ  fhould  abate,  notwithftand- 
ing  that  each  was  eftopped  againft  the  other.  And  therefore  the 
demandant  waved  his  writ.  Thel.  Dig.  180.  lib.  12.  cap.  2.  f.  12. 
cites  Trin.  7  E.  3.  325. 

7.  In  writ  by  fevcral  praecipes,  the  death  of  the  tenant  in  one 
praecipe  (hall  not  abate  all  the  writ.  Thel.  Dig.  180.  lib.  12.  cap% 
2.  f.  14.  cites  Pafch.  9  E.  3.  449.  Brief  945.  729.  12  H.  6.  ^ 

8.  \n  writ  againjl  twoj  if  the  one  difclaims  the  writ  ftiall  not 
abate  by  his  death,  quod  fuit  conceiTum.  Thel.  Dig.  180.  lib.  12. 
cap.  2.  f.  16.  cites  Pafch.  10  E.  3.  509.  and  Mich.  13  E.  3. 
Brief  678.  and  Mich.  14  E.  3.  Procedendo  4. 

9.  In  writ  rf  right  or  of  efcheat  by  the  king  again/l  fcveraly  the 
writ  fhall  not  abate  by  the  death  of  one  of  them.     Nor  in  fcirt 

facias  fucd  otit  of  a  petition  fued  to  the  king,  Thel.  Dig.  181.  lib.  12. 
cap.  2.  f.  18.  cites  Pafch.  13  E.  3.  Br.  260.  and  7  11.  4.  33-  and 
fcys,  fee  Trin.  27  E.  3.  83.     Quaere. 

10.  In  writ  of  mefne  again/l  two  parceners,  they  were  forejudged^ 
and  after  the  one  of  them  and  the  heir  of  the  other  joined  in  writ 
of  error,  and  alTigncd  for  error  that  the  one  of  the  parceners  was 
dead  before  the  judgment  given  in  the  writ  of  mefne.  And  adjudged 
a  good  plea  to  reverfe  the  judgment,  notwithftanding  that  tlic 
furvivor  might  have  pleaded  the  death  of  her  fifter  in  the  writ  of 
mefne  ;  for  death  fhall  abate  the  writ  without  plea.  Thel.  Dig« 
i8i.  lib*  12*  cap.  2*  f.  21.  cites  19  AfT.  8t  and  fays,  fee  20  U. 

<J*  2.  agree* 
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6.  2.  agreeing)  and  i8  E.  4.  20.  and  Trin.  2  H.  5.  9.  agreeing^ 

that  the  >vrit  by  death  {hall  abate  immediately. 

II.  Death  of  di(feifor  in  aflife  of  land  fliall  not  abate  the  writ 

agT  there  is  another  iijfeifirand  tenant  alive.  TheL  Dig.  i8o.  lib.  12. 

cap.  2.  f.  4.  cites  23  AiT.  10. 
^3^*/^  12.  Affiic  hf  baron  and  feme*  vjho  recovered  ^t,  land  and  da- 

vri/i  Aall  niages,  and  after  the  year  they  {ucd/cire  facias  againji  the  tertenants 
not  abate  bf  to  have  execution  of  the  damages,  and  one  came  and  faid  that  the 
•***  **?^^  baron  is  dead,  judgment  of  the  writ ;  and  upon  nient  dedire  the 
flaintid^y  ^^frtit  abated.  And  fo  fee  that  judicial  writ,  in  which  a  man  has 
perBridg.    day  to  anfwfT,   may  abate  by  plea.    Br.  Brief,   pL-293.  ^^^^ 

JBg  the  opiaion  of  the  court.    Cart.  194.  PikTch.  19  Car.  ft.  C.  6.   Law  t.  Tothill  and  Rawlins. 

13.  In  debt  againfl  2  upon  a  joint  contraEly  the  one  was  outlamxiy 

and  the  other  pleaded  that  he  who  was  outlawed  died  before  the  out'* 

lawry  pronounced ;  and  adjudged  a  good  plea,  and  that  the  writ 

ihould  abate.     TheL  Dig.  181.  lib.  I2.  cap.  2.  f.  39.  cites  Trin* 

40  £.  3.  26. 

lliree  re-  -        14.  In  writ  of  error  againJl  the  heir  of  the  party  and  againfl  the 

**^^t  *N    '^^"'j    ^^  ^^  ^^^  pending  the  writ,    and  yet  the  writ  ftood 

Si  he'    '  againft  the  tenant,  and  fcire  facias  granted  againft  the  heir  of  the 

brought        heir.    Thel.  ♦  Dig.  181.  lib.  12.  cap.  2.  f.  25.  cites  42  Aff.  22% 

lZVJd%€  *^  ^"^*     ^^^  44  ^  3'  ^"^^  5^4*  agreeing. 

Jatiat  tbereupooy  aod  the  (heriff  retarred  the  one  dead,  and  the  other  two  warned,  and  yet  the  writ 
£0od  per  KeUe  and  Wood  ;  for  the  plaintiff  is  not  to  reco\cr  any  thing,  but  to  be  difcharged  of  the 
irft  judgnient:  but  Vaviibr  contra  ;  for  he  is  to  be  reftorcd,  and  reftitution  caiinot  be  awarded  ^ainft 
a  doid  perfon.    Br.  Brief,  pi.  310.  cites  3  H.  7.  i»  Thel.  Dig.  iSi.  Hb.  ii.  cap.  2.  f.  4x» 

cites  S.  C.  and  Trin.  14  H.  7.  fol.  uitimo»  That  in  writ  of  emr  cf  a  judgment  given  in  a  ferfinsi 
sB'mn  brought  againft  3  who  v/ut  flaintift  in  the  frjl  aff  ion,  the  death  of  the  one  &ali  abate  the  writ} 
per  opinionem. 

A  Vfrit  of  error  was  brought  againft  2  upon  a  rtcroery  in  a  frdteipe  quod  reAdat.,  and  tne  of  dxm 
d^9d\  the  qaeftion  was,  if  it  ihould  abate  ?  It  was  infiiied,  that  it  (bould  not,  becaufe  it  is  no  more 
than  a  commifl^n  to  examine  the  record,  and  the  party  ihall  recover  nothing  thereby  \  and  it  it  not 
Mke  a  praecipe.  But  the  juftices  faid,  that  if  the  recovery  were  in  a  rtal  aBicn,  as  here  it  w^  die 
writ  ihall  abate  j  for  the  judgment  is,  that  he  (hall  be  reftored  to  the  land.  But  if  enor  be  brought 
•n  a  recovery  in  ^perfenAi  aiHtn,  it  it  otherwife  ;  and  that  fo  is  3  H.  7.  i.  Godb.  66.  pi.  79.  Mich. 
%t  &  29  £hx.  B.  R.  Anon.  Godb.  68.  pi.  Si.     Mich.  2S  &  29  Eliz.  B.  R.     Sir  Edward 

HoBBT*s  cafe,  iamc  diB^erence  taken ;  and  Gawdy  and  Clench  juftices  bid  them  bring  a  new  writ  of 
error  i  for  that  is  the  fureft  way. 

Mrror  was  brought  upon  a  judgment  in  B.  R.  and  pending  the  writ  one  of  the  parties  died ;  per  citf. 
X^e  writfliall  abate.     Trin.  30  Eliz.  Goldfb.  98.  pi.  xS.  Trln.  30  Eliz.  Anon. 

Ia  a  writ  ef  error,  if  the  defendant  dies,  the  writ  is  not  abated  j  but  it  is  otherwife  if  the  plaintiff 
dU$,    And  the  fecondary  informed  the  court  of  the  cafe  of  Thykn  and  Cork,  where  the  defendant 
in  error  died,  and  a  fcire  facias  ad  audiendum  erroret  went  agaiaft  the  executors.     Vent.  34.     Trim. 
41  Cai-.  1.  B.  R.  Anon.  « 

•[   53   ] 

In  qedione  15.  EjeHione  firma  ihall  not  abate  by  the  death  of  one  of  the 
*'!»*•-      defendants.     Thel.  Dig.  181.  lib.  12.  cap.  2.  f.  27.  cites  Trin. 

after  ver-       44  ^  3*  ^^* 

did  for  the  plaintiff,  and  before  judgment  one  of  the  defendants  died ;  and  adjudged  thet  die  writ 
Ihould  ftand  good  againft  the  furvivor.  Goldfl>.  8q.  pi.  16.  Hill.  30  Eliz.  Clayton  v.  Lawfell.-—^ 
In  ejeShnenty  between  the  ftrft  day  of  a£ix.e  and  verdiSI  the  defendant  died  \  and  upon  affidavit  of  this 
SUi  the  defendant's  counlel  moved  to  ftay  execution  ;  and  faid  this  was  not  helped  by  iT^Car.  2.  and 
quoted  I  Sid.  131.  Hard.  51*  where  the  like  motion  had  been  granted,  and  as  often  denied;  but  per 
cur.  Let  things  ftay  till  notice  of  motion  to  piaintift';  but  after  the  court  held  the  judgment  wcU 
CAtcred*    la  Mod.  241.    Mich.  10  Wt  3.  B.  R.  Robertfon  v.  MooTf 

16.  In 
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16.  \n  fcire  facias  of  damages  recovered  in  qjjife  againfl:  2,  if  the 
one  dies  the  writ  fhall  not  abate,  if  he  be  only  diffeifor  and 
not  tencutt.     TheL  Dig.  x8i.  lib.  I2.  cap.  2.  f.  28.  cites  Mich. 

47  E.  3-  7* 

1 7.  In  wr//  of  ward  agatnji  2,  the  Iheriff  returned  that  the  one  .But  tjtet" 

vkis  dead.     T^hel.  Dig.  181.  lib.  12.  cap.  2.  f.  31.  cites  50  E.  3.  •""'  / 
7.  Quaere.  ^l\jh^ 

of  wjrd,  fhall  not  abate  by  the  death  of  one  of  the  defendants*  Thel.  Dig.  181  •  Ub.  la.  cm.  %^ 
f»  31.  cites  Mich,  la  H.  4.  20. 

18.  In  debt  agamll  a,  at  the  capias  the  fheriff  returned  cepi 
corpora  of  both,  &c.  yet  the  one  of  them  was  received  to  fay 
that  the  other  was  dead,  and  abate  the  writ  notwithftanding  the 
return.  Thel.  Dig.  181.  lib.  12.  cap.  2.  f.  30,  cites  HilL 
50  E.  3.  7. 

19.  In  audita  querela  againfl  2,  the  one  of  them  died  after  Ifftse 
Joined^  and  the  nlji  prlusfued ;  by  which  it  was  held  by  the  court, 

that  the  original  iliould  not  abate,  but  that  he  ought  to  fue  a  new 
▼enire  facias,  TheL  Dig.  i8i.  lib.  I2«  cap.  z.  f.  32.  cites  HilL 
II  R.  2.  Brief  638. 

20-  Dftinue  of  charters  agcunji  2  executors  :  the  one  died  pending  Br..Ewc«- 
the  writ,  and  all  the  writ  abated.  Quod  nota;  for  otherwlfe  ia  tori,pl.ia]* 
writ  of  trefpafj*     Br.  Brief,  pL  96.  cites  2  H.  4.  18.  cites  s.  c. 

Thd.  Dig.  iSi.  lib.  ii.  cap.  2.  f.  34.  cites  Pafch.  a  H.  4.  25. ^«  in  debt  againft  cxecaton^ 

die  m€  died  pending  the  ^fnt^  and  by  the  opinion  of  the  court  the  writ  fhall  abate  againft  alJ.  Aa4 
Littktoo  pra}^  judgment  that  it  (hould  abate,  to  the  intent  to  have  a  new  writ  againft  the  dthert,  aai 
had  it  i  for  to  his  inoent  the  writ  is  abated  in  law  by  the  death  of  the  one,  but  it  not  abated  in  faf^  tiii 
jtt4g<nent  be  given.     Br.  Brief,  pi.  232.  cites  37  H.  6.  1 6.  Thel.  Dig.  iSi.  lib.  la.  cap.  a* 

f.  34.  Cites  S.  C.  ■  In  debt  agairfl  thru  executors,  if  one  dies  pending  the  writ,  the  writ  /haH 

abate;  bat  on  furmtfe  of  this  by  pUincifT'i  counfel,  a  new  writ  was  granted  by  Joomey'a  accounts. 
1x44.  pi.  57.  Mich.  aS  &  29  £lJi.  C.  B.  .iCnight'*s  Cafe. 

C  54  1 
21.  In  trefpafs  agalnjl  feveraly  who  pleaded  not  guilty ^  notwith-  Br.Trefpafs, 

ftanding  that  one  of  them  died  after  verdl5l  found  againft  them,  s'n  l"^* 

and  before  judgment,  yet  the  writ  did  not  abate,  unlcfs  againft  fays,  that  \ 

the  deceafed,  and  the  plaintiff  recovered  againft  the  others.  TheL  H.  4. 5. 

Dig.  181.  lib.  12.  cap.  2.  f.  36.  cites  Trin.  2  H.  6.  12.  e^^ia't^' 

is  a  ^fvnr^// where  it  is  by  ydiii/ |venire  facias  tf>T<^  where  hy  Jtveral  venire  facias*s.  In  trefp^ft 

^Mt^  4  ID  B.  R .  by  one,  and  the  one  died  mefne  hefwcen  the  niji  pr  us  and  the  day  in  hank  \  aoi 
mretbre  the  pUintiii'  prayed  judgment  againft  the  others  ;  but  Markham  faid  he  might  hzvc  judgmewc 
0iainft  0//,  for  none  can  have  error  but  the  executors  of  the  deccaled,  and  not  the  other  defendants : 
and  io  it  feems,  that  he  may  have  judgment  againft  the  others,  for  the  writ  Jh.j/I  not  abate  hut  againf 
him^vho  is  dead^  and  not  againft  the  others.     Br.  Brief,  pi.  357.  cites  5  £.  4.  6,  7. 

In  trefpafs^  d^c  againji  4  defendants,  one  of  them  died  befcre  the  vtrdiB^  and  the  jury  found  them 
4II ptUty^  and  aHcflc^  damages,  &c.  I'he  court  was  moved,  that  the  pUintitf  might  htve  judgment 
againft  the  other  3.  Roll  Ch.  J.  faid,  that  upon  his  rdinqu p]ng  tht  damages  as  to  him  who  was 
dead,  be  may  have  judgment  againft  the  reft.     Sty.  299.  Mich.  1651.     Frefton  v.  Mortlock. 

^9  in  trefpafs  upon  5  K.  2.  agaiift  3,  they  were  at  iiTue,  and  after  ijfut  onf  ^i-d,  and  notwithftaad*. 
ing  this,  (tifinngai  tvjs  atvarded  againfi  aU ;  which  matter  was  after  ailcdgcd  in  arrcft  of  judgment, 
and  that  the  wiit  ihould  abate;  &  non  allocatur,  for  though  it  was  ill  ag.tinft  the  dead  pcrf.m,  yet  it 
was  good  againft  the  others.     Br.  Brief,  pi.  314.  cites  4  H.  7.  7. — Br.  Repleader,  pi.  2).  cites  S.  C. 

In  trejpujt  againfi  2,  and  after  i/^r  joined,  and  puis  darrein  continuance,  one  of  them  dies,  the  plain- 
tiff  may,  at  the  tiial,  get  his  dejault  recorded^  and  proceed  to  trial,  and  have  a  verdtdt  againft  th« 
ether;  and  he  may  btfre  judgment  come  and  Jvgftji  tie  death  of  the  defendant  who  died,  and  iuve 
judgment  againft  the  other.  And  taking  the  inqueit  againft  ore,  where  there  aie  two  defendants,  and 
one  of  tiiem  dies  puis  darrein  continuance  caiyiot  be  error,  it  the  default  of  th^  other  be  rrcnrded, 
and  his  deith  be  fuggelied  before  judgment ;  and  one  cannot  plead  death  of  a  p^rty  in  aba&emcii:  puis 
^anein  continuance  \  per  Holt  Ch.  J.  la  Mod.  663.  Hill.  13  W.  3.  B.  R.  Ansn. 

22.  And 
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•  Bf.  Brief,  l2.  And  if  the  dm  dies  t^er  the  fii/i  prhs  graftudj  and  t^t 
'?•  '^°*  the  inquejl  taken,  the  writ  fnall  (land,  and  a  new  venire  facias 
6^1*1!  s.c.  (ball  be  awarded.  TheL  Dig.  181.  lib.  12.  cap.  2.  f.  36.  cites 
aod  P.  For  PafcH.  *  7  H.  6.  23.  3  Hi  7.  5.  lo  H.  6.  10.  4  H.  7.  7. 

procefs  can- 

Bot  be  entered  againft  a  dead  perfba,  ndr  it  tannot  be  continued  againft  one  where  jt  was  againft  tw» 

«tthc  firft.     Br.  Brief)  pi.  160.  cites  7  H*  6.  2i. 

iB'Jt  in  fuch  cafe  the  procefe  againft  the  inquell  was  continued  and  taken,  and  held*  Tbcl.  Dig.  xSi* 
fib.  12.  cap.  2.  f.  36.  cites  4  H.  7.  7.  « 

23-  In  detinue,  if  the  defendant  dies  after  flie  garni(hment, 

•the  writ  (hall  abate.    Thcl.  Dig.  181..  lib.  12.  cdp.  2*  f.  37.  cites 

Pafch.  21  H.  6.  39. 

24.  In  writ  of  forcible  entry  again/I  2,  the  one  had  made  default 

after  ike  declaration  and '  appearance,  and  tl^  other  was  at  ijfue^ 

and  after  the  niii  prius  granted,  the  plaintiff  faid  that  he  who  was 

at  ijfue  died  after  the  Iqjl  day,  &c.  and  the  attorney  of  the  defend-* 

ant  tendered  to  aver  the  life  of  his  matter,  and  was  not  received. 

But  the  plaintiff  prayed  writ  to  enquire  of  the  damages  againft 

the  other.     TheL  Dig.  181.  Kb.  12.   cap.  2.  f.  38*  cites  Hill. 

31  H.  6.  15. 

Br.  Brief,         25.  Conf piracy  againft  2  \  the  one  pleaded  that  his  companieti 

Pf'^|9«       is  dead  pending  the  yrrit,  and  no  plea  to  the  writ.     Per  cur. 

— ThcU    The  reafon  feems  to  be,  bec^ufe  it  may  be  found  that  the  de- 

Dig.  181.  fcndant,  and  he  who  i$  dead,  confpired.  Br.  Brief,  pi.  37(J» 
fib.  ,2.  cap.  ^j^^3  j8  g^       j^ 

%•  1.  27* 

£iys,  it  was  touched  Trin.  44  £.  3.  22.  that  writ  of  confpiracy  againft  two  (hall  abate  by  the  death  of 
•ae  of  them ;  but  cites  the  cafe  iS  £•  4.  i.  above  cantraj  and  fays,  ice  Mich.  22  R.  2.  Br. 
S&8»  Qusre. 

26.  In  trefpafs  againft  2,  the  plaintiff  at  the  a{fizes  faid,  that 
one  of  the  defendants  died  after  the  laji  continuance,  and  prayed  the 
juftices  to  proceed  to  tak«  the  inqueft  againft  the  furvivor  only, 
and  fo  they  did ;  and  the  plaintiff  had  judgment.  D.  175.  a« 
pL  24.  cites  Michu  9  H.  7.  Rot.  29.2. 

27.  The  death  of  the  defendant  in  writ  of  warrantia  ciart^ 
(hall  not  abate  the  writ  of  warrantia  chart<ie,  which  is  fo  expreffed^ 
that  if  the  warrantee  dies  pending  the  plea,  by  this  the  writ  fhall 

C  55  3  ^^^  ^^  qua(hed,  but  his  heir  jought  to  be  re-fummoncd  to  ari- 
wer  to  the  fame  writ.  Br.  Brief,  pi.  409.  cites  the  Regifteri 
fol.  158. 

28.  In  attaint  between  H.  and  J;  in  B.  R.  and  pending  the  writ 
J.  died.  The  writ  (hould  not  abate  by  reafon  of  the  ftat.  of  23 
H.  8.  [cap.  3.]  upon  which  this  attaint  was  brought.  D.  1 29.  b. 
pi.  65.  Pafch.  2  &  3  Ph.  &  Ma.  Heydon  v.  Ibgravc. 

2n  replevin         29.  In  replevin,  after  verdift  for  the  plaintiff,  the  defendant's 

^^'"^  *'  counfel,  as  amicus  curiae,  alleged  that  one  of  the  defendants  died  af- 

iffuc,  and  ter  the  lafi  continuance.     The  Court,  praeter  "Brown  J.  after  advifmg 

afterwards  a  long  time,  held  that  the  writ  (hall  not  abate.     D.  175.  pi.  24* 

SJ/ tTc  ^^^^- '  ^  ^  ^*^-  Sackviirs  cafe. 

ether  moved  that  thi  writ  might  abate  ;  but  the  opinion  of  the  court  was  that  it  fiiould  not  abatSy  but 
ftand  good  againft  him ;  and  Walmiley  faid  he  had  known  it  twice  fo  adjudged  io  hi<  time.  Cio« 
£•  574*  pi.  17.  Tri«u  39  £;if«  C  B*  Wythert  ?•  Rooks  6e  Saich« 

13  ^v*  la 
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50.  Irt  a  writ  ol  entry  fur  dijptlfm  againft  Sir  H.  R.  tenant fcr  Jife^  Ibid.  Marg. 
^vho  made  default  after  default.     He  in  reverfion  was  received^  and  %s»|t^ecnn 
tht  jury  Jbund  again/l  the  demandant;  but  after  the  trial,  and  Before  death  the* 
thedayin  bankj  the  tenant  for  life  died.  Afterwards  the  appearances  witihail 
of  the  demandant  and  tenant  by  receipt,  by  their  attornies,  were  *^*^*»  **- 
recorded;  and  the  demandant  pleaded  the  death  of  the  tenant  for  judgmait 
life,  and  prayed  that  the  -writ  might  abate,  and  that  judgment  can  be  given 
might  not  be  entered  againft  him;  but  the  tenant  by  receipt  mov-  j^^?^\ 
cd,  that  upon  the  return  of  the  poftea  the  judgment  might  be  and  dtes  2*1 
entered,  and  would  not  anfwer  to  the  death.  The  court  doubted  H.6.  n.^ 
xirhat  to  do,  and  would  advife.     D.  258.  b.  pi.  17.  Hill.  9  Eliz-  ^•^*  *3' 
Sir  Humphrey  RatclifPs  cafe,  alias  the  Eari  of  Suflcx's  cafe.  andf ' , '°* 

that  in  precipe  quad  rtMat  agaivfi  karon  and  feme,  the  haron  mtde  default^  and  the  feme  ^oa» 
received,  ami  travcfed  the  aSIhtt,  end  it  wm  found  mgainji  btr  \  and  afrer  the  ivtit  faid,  that  her  harom 
dxedafer  thtverdtEi\  and  yet  the  plaintiff  had  judgment  to  recorer.  Cites  Mich.  27  £.  3.  S8.  Fitah* 
Judgment  193.  and  cites  9  H.  4.  i.  that  one  died  after  verdidi,  and  yet  judgaient  was  given  for  the 
plaintiff  who  was  dead  \  but  iays,  fee  in  Wafte  that  the  writ  was  abated  Midi.  34  £•  i«  Fitah.  Brief 
%^fym  and  fays,  fee  Fitsh.  Brief  202.  andQuare  Imp.  71.  and  Monftrans  7.  ■  Le.  187.  pi.  264* 

Tnn.  31  Elia.  in  Isley*s  Case,  cites  it  as  lately  adjudged  inDcaxcic  Jambs*s  Case,  who  died  the 
4ay  after  the  verdi^,  and  yet  judgment  was  not  (hiyed  \  becaufe  the  court  after  vcrdi^  cannot  cxaaine 
lurmi/esy  and  they  have  not  a  day  in  court  to  plead. 

31.  In  account,  if  the  defendant  is  awarded  to  account,  and  does  3 1^*  6S.pl. 
account,  and  is  found  in  arrears^  and  dies,  the  writ  (hall  not  abate,  io^Eiu  "c* 
but  the  executors  fhall  be  charged;  per  Man  wood  J,  Le.  263.  B.  s.  c.  ia 
pL  qca.  loEliz.  inCB.     Anon«  {lie  fame 

f     ^"^  ^  words.— 

f  the  defendemt  in  account  diet  btfore  the  fecond judgement,  the  writ  /hall  not  abate.  Noy.  i^6.  in  caie 
•£  Cntter  &  Ux*  v.  Barber  &  Ux\  But  if  the  plairttffm  adlion  of  account  d'us  before  tbefecmd 

JMdpBimt,  the  writ  jhall  abate.     Brownl.  25.  Anon.  But  Cro.  J.  356.  Mich.   12  Jac.  B.  R. 

Metc  ALF  V.  Wood  is,  that  the  death  of  any  of  the  parties  in  account,  before  the  2d  judgment,  abates 
«fae  wriu 

If  tw^  be  adjudged  to  aetmnt,  and  proceCi  iflues,  and  oiw  diu,  the  other  ihall  account  alone.  Brownl* 
25.  Ancm. 

32.  AJfum^tt  againjl  1.     The  plaintiff  had  a  verdift,  ^nd  before  »U.54.  pL 
she  daf  in  bank  one  of  the  defendants  died;  and  after  judgment  the   ^^'J1?'*^^A 
furviving  defendant  brought  a  writ  of  error,  and   it   was  clearly  r.  Megot 

agreed  that  the  death  of  one  of  the  parties  did  abate  the  writ,  and  «"<* 
the  judgment  was  reverfcd.      Cro.  E.  105.  pi.  19.  Trin.  30  Eliz.  ^^^\^l 

n.  R.  MeggOt  V.  Broughton.  Davie's 

cafe,  S.  C.  Aftd  it  was  faid  that  the  cafe  is  not  like  the  cafe  of  an  a£>Ion  of  trefpafs ;  for  every  trcfpaie 
dottf  by  many  is  fieveral  by  each  of  them  3  but  every  ailumplit  is  joijit,  and  not  fcvcral. 

33.  Death  of  one  defendant  in  ^^/ abates  the  whole,  but  not  in     [  56  1 
trrfpafs.     Noy  72.  in  the  flieriffof  Nottingham's  cafe. 

34.  Ejlape  againjl  two  fieriffs,  one  died,  the  court  gave  no  opi-  ,  * -^(fj* 
nion.     Noy  72.  fl\eri**Fof  Nottingham's  cafe.  •  and  B.  Ae- 

t'iSm  of  London,  for  an  cfcape  on  mefne  procel's.  After  trial  by  nifi  prius,  and  before  the  day  in  bank^ 
B.  died  4  and  this  was  fu^gcfted  by  afKdavit,  without  entering  it  on  the?  ruil,  becaufe  no  roll  is  made 
fill  after  the  term, and  then  it  would  be  too  late.  It  was  moved,  that  the  luit  ought  to  abate,  as  in  an 
•Aion  of  debt,  accompt,  cr  cafe  againft  i  upun  a  joint  contract,  or  agxin*^  executors,  where  one  dies 
die  adioo  falls  \  but  it  was  anlWcred,  that  an  efcape  is  in  naruri;  of  j  trefpafs,  and  a  toft,  and  com- 
mitteJ  by  both  and  cachof  them  j  for  they  are  diltindl  peifons,  th>>U£:li  but  one  officer  \  and  'tis  not 
like  a  contra^  which  is  intire,  and  cannot  be  fevered  in  judgment,  but  like  trelpaf^  a^atnfl  hufband  and 
Unfe,  whichy  tbcm^h  but  one  perfonm  law,  )et  if  tlie  huiband  dits  tiie  fuit  ihail  pra«.e«d  againft  the  wife. 
Wax^,  161.  Mich.  1659.  in  the  f  achecjurr.     Harris  v.  Phillips  &  Biijg*. 

But  in  a^ion  againft  two  fieriffs  for  trirjicientjecrrity  en  13  //.  6.  by  them  taken,  if  one  diet  it  ^Ct» 
not  abau  the  whole  writ.     Moy  72*  PaKh*  2  Jact  €•  B«  Mounfon  v.  Sheritf'of  Liocoln. 

25.  In 


Cro.c-  35*  In  a  Hmt  of  right  of  advowfon  againfi  3  defendants^  Tifpeciat 

574.  pi.  16.  verdifi  war  found;  and  afterwards,  and  if^ore  judgment^  one  of  the 

'▼.  Si«  ^^^*  defendants  died:  and  this  was  alleged  on  record  in  abatement  of  the 

John  Dry-  Writ,  and  that  the  defendants  were  coparceners.     The  attorney- 

r*        tc  general  alleged  that  they  were  jointenants,  and  not  coparceners. 

ar\.  c.  Sed.  per  curiam^  whether  coparceners  or  jointenants y  the  writ  fliall 

«nd  s.  P.  abate.    But  upon  motion  of  the  attorney-general,  day  was  given  ta 

2rwu«  "^^  fpeak  to  it  the  next  term.     W.  Jones  452.  pi.  5.  Hill.  18  Car.  B. 

but  adjorila.  R*     The  King  V.  Kingfmill  &  al'. 

tttr."  Ibid.  583.  pi.  TO.  Pafcii.  i6  Cvr.  B.  R.  the  S.  C.  and  no  one  arguing  for  the  king,  ths 

court  all  retained  their  furmer  opinion  that  tlie  writ  ihould  abate,  and  that  judgment  ihould  be  entered 
accofdingly. 

36  If  a  writ  of  covenant  be  brought  againfi  threcy  and  ene  of 
them  diesy  the  writ  is  abated  only  as  to  him,  and  abateable  as  to 
the  reft ;  per  Roll  Ch.  J.  But  Latch  infifted  ftrongly  that  it  \% 
abated  to  all.  The  reporter  makes  a  qusere.  Sty.  42i.Trin. 
1654.  Jones  V.  Graves. 

37.  Where  aftion  is  brought  againft  two,  and  one  dies,  the 
writ  (hall  abate,  though  they  are  executors ;  but  on  tort  not.  Sid. 
259.  Trin.  If  Car.  2.  B.  R.  in  cafe  of  Wirrall  v.  Brand. 

38.  Six  defendants  all  pleaded  jointly,  not  guilty.  A  venire  fa- 
cias was  awarded,  and  a  diftringas  with  a  nifi  prius  \  but  befire 
the  dayofniji  one  died.  The  plaintiff  ought  to  have  made  a  fpecial 
entry  of  the  death  of  fuch  defendant,  with  nihil  ulterius  nxrfus 
eumfaty  and  then  take  judgment  only  againfi  the  furvivorsy  and  not 
againft  him  who  was  dead.  .  Carth.  149.  Trin.  2  W.  &  M.  B. 
R.  Woolridge  v.  Cloberry. 

40.  If  one  of  the  defendants  dies  pending  the  writ,  this  (hall  not 
abate  the  aftion  againft  the  other  defendant;  becaufe  this  is  the 
aSl  of  Gody  &c.  and  no  fault,  in  the  plaintiff.     G.  Hiftt  of  C 

B.  200. 

(N.  a.)  Where  Baron  and  Feme  are  Parties,  '  In 
what  Cafes  the  Writ  fhall  abate  by  the  Death  of 
either. 

J*frtMs      X.   jN  writ  againfi  baron  and  feme y  if  the  baron  dies  after  verdiEl 

?nd/eme,'^       .      ^^  P^*^>  ^^  ^^^  "^^^  prius,  and  before  the  day  in  hanky  the 
after  verdia  WTit  ftiall  abate,  inafmuch  as  the  name  of  the  feme  is  changed^ 

fVfUH  the  Jay  o^  mji  prius  and  day  in  hank,  the  bujbapddied.  It  was  held  by  all  the  court,  that  the 
C  5  7  ]  *^'*^^  o*  plaintiff  or  defendant  after  verdidt  by  nifi  priui,  and  before  the  day  in  bank,  ihaU 
abate  the  writ ;  and  though  baron  and  feme  be  but  one  pcrfon  inlaw,  yet  on  death  of  die  na- 
ron  before  the  day  in  bank,  no  judgment  may  be  entered,  and  if  entered  it  is  error  :  but  becaufe  thii 
aftion  I*  perfonal,  the  court  doubted ;  for  if  the  feme  had  been  dtad  and  the  baron  furvived,  judgment 
ibould  haTc  been  entered  againit  him  j  and  tlic  fame  rcafon  is  that  ihe  furviving  ihould  be  chargeable. 
Sed  adjornatur.     Cro.  C.  509.  pi.  j.  Trin.  14  Car.  Anon. 

l%oS^!il        *•  "^J^fi  ^g^^^lft  ^^*^«  andfemcy  and  others.   The  baron  died.  The 
«ap.  1.  f.  *  fcme  pleaded  this  to  the  writ.    The  wTit  fliall  abate  againft  the 

feme 
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fewieonlyi  and  not  againft  all,  if  dlfTeifor  and  tenant  remain  alive.  '7-  <■■'"  s. 
Br.  Brief,  pi.  268.  cites  1 1  Afl".  15.  S.;.'"'i™: 

to9^rcc  27  AfT.  45.  where  in  aHifc  aga'nft  baron  and  feme,  and  a  3d  perfon,  *he  baron  died  j  but  it  waa 
found  that  the  3d  perfon  was  (ole  tenant  and  not  d) He  for,  but  that  the  baron  and  k-ir.c  were  d  Hci  • 
f^rs  J  by  which  tl«clear  opinion  was  that  all  the  writ  ihoald  abare.  And  i'o  agrrcs  aS  Aff,  37,  bccaufe 
the   feme  of  the  dcceafeJ  baron  haJ  loft  the  name  of  feme.  A>-d  in  ir.J/'J't  agjinft  baron  and 

feme,  and  others,  ttic  writ  Atli  afe^re  only  againft  the  icme  by  the  dcarli  of  the  baiori.  Tiiel.  Dig. 
xSi.  lib.   12.  cap.  2.  f.  17.  cices  Mich.  11  H.  7.   6.  and  fays,  fee  Potlea,    50  £.  3.  Cut  Br. 

Brief*  pi.  2qi.  ci:?3  27  AfT.  45.  That  in  ai!ifc  againft  baron  aadfemcy  if  the  baron  dies  fending  tb« 
xcrit,  the  writ  Ihall  abate. 

• 

3.  In  qrwre  impedit  the  writ  was  abated  by  the  death  of  one  of  -A  quaJm^. 
the  plaintiffs.     Thel.Dig.  179.  lib.  12.  cap.  i.  f.  7.  cites  Hill.  17  bylaro°n^^' 
E.  3-  II.  the  which  writ  was  brought  by  the  baron  and  feme  and  a  and  feme 
third perfsHy  and  the  feme  died,  «n<i  a  third 

pe:fon,  the 
feme  died  a,nd  the  ba^nr  tvai  ivvtied  to  be  tenant  by  the  courtejy,  yet  the  writ  was  abated.  D.   279«    b» 
fl,  &.  cites  HiU.  17  £.  tit.  BrietiaFitzh.  665. 

4.  In  wr/V  agavi/l  baron  and  feme ^  tlie  feme  came  and  pleaded  as 
party y  andfaid  that  her  baron  was  deady  to  which  it  was  replied  that 
pending  the  ivrity  divorce  was  made  between  her  and  the  baron,  and 
/Ai/  Jhe  is  now  covert  of  another;  and  yet  the  writ  was  abated. 
Xhel.  Dig.  181.  lib.  12.  cap.  2.  f.  22.  cites Pafch.  25  E.  3.  39. 

^,  In  precipe  quod  reddat  againji  baron  and  feme y  at  the  grand 
cape  returned  againfl  tliem,  the  baron  came  and  faid  that  xhzfeme 
%u,2S  dsad  before  the  writ  purchafedy  fed  non  allocatur ;  becaufe  the 
writ  was  ferved  and  her  death  not  returned  by  the  flieriff,  but 
feifin  of  the  land  was  awarded.  Thel.  Dig.  181.  lib.  12.  cap.  2. 
£  23.  cites  Mich«  26  £.3.  68. 

6.  In  attaint  againji  baron  and  feme  and  a  third  pcrfcn  by  one  fum^ 
fnonsy  and  againji  another  by  another  fummonsy  the  feme  and  the 
third  perfon  pleaded  that  the  baron  was  deady  &c.  And  the  opi- 
nion of  the  court  was,  that  the  writ  fhould  abate  as  to  this  fum- 
mons.  But  othemvife  it  is  in  writ  of  error y  where  it  is  not  rcquifite 
that  the  tenant  be  named,  but  he  who  was  party  to  the  judg  meiit. 
ThcL  Dig.  181.  lib.  12.  cap.  2.  f.  24.  cites  Mich.  28  E.  3.  9. 

7.  In  appeal  of  mayhem  againji  baron  and  feme  and  a  third  perfon, 
the  (heriff*  returned  that  the  baron  was  dead,  upon  which  it  was  held 
that  the  feme  would  not  be  put  to  anfwer  upon  this  writ;  but  the 
plaintifl*  continued  his  procefs  againft  the  third  perfon.  Thel. 
Dig.  i8r.  lib.  12.  cap.  2.  f.  29.  cites  Hill.  53  E.  3.  i. 

8.  In  affife  o(  darrein  prefentment  againji  baron  and  feme  y  the  flie- 
rifF  returned  that  xhcfeme  was  deady  and  yet  it  was  held  that  the 
writ  fliould  not  abate.  Thel.Dig.  181.  lib.  12.  cap.  2.  f.  33.  cites 
Pafch.  21.  R.  2.  Brief  935. 

9.  If  the  bar  en  and  feme  bring  aBicn^  and  the  baron  dies  pending  the 
writy  there  the  writ  fhall  abate ;  for  now  the  feme  is  not  his  wife. 
Br.  Brief,  pi.  415.  cites  32  H.  6.  28,  29. 

10.  In  writ  agai;^  hzr on  znd  {tm^y  Jhe  pleaded  that  her  baron 
died  after  the  lajl  continuanccy  and  iffue  taken  that  he  did  not  die  after 
the  \a^  continuance,  and  held  a  good  ifTue,  and  that  flic  could  not 
ple^idfuch  death  after  continuance  X'^^ncs party  but  as  amicus  curut, 

Vqu  L  F  Thel, 
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Thcl.  Dig.  182.  lib.  12.  cap.  2.  f.  40.  cites  Mich.  38  M.  6.  g.  W 
fays,  fee  18  £•  4.  contra,  quxre.     And  fee  14  H.  6.  9. 

7.   If  an  aflion  of  wa/l  be  brought  by  baron  and  feme  ^  in  re- 
mainder in  efpecial  tail,  and  hanging  the  writ,  the  Wife  dies  with- 
out iflue,  the  writ  fliall  abate ;  becaufe  every  kind  of  a£l:ion  of 
wafte  mull  be  ad  exhsredationcm.     Co.  Litt.  285. 
tt«!t.  37,  12.  Wi  ohtained judgment  and  made  J.  his  e^fecutrix  and  died,  and 

7ac°'s!c.  hcfore  execution  J.  died  intejlate^  whereupon  S.  adminijlered  to  the 
by  the  name  goods  of  N*  and  tooh  to  hujband  W.  and  they  both  brought  feveral  fcire 
of  Whit -^  f alias's  again/}  feveral  tertenants  of  the  defend  ant  y  fome  of  whom  ap^ 
cafc,per*tot!  P^^^^^  and  pleaded ^  andfome  made  default ^  zn^  judgment  paffed  againfl 
cur.'  the  '  them  and  writs  of  elegit  anvardtd^  but  before  any  execution  thereon^  W. 
writ  /hall  ^^^  hujhand  died.  The  queftion  was,  whether  all  the  writs  of  fcire 
th^wifr  facias,  as  well  thofe  againft  the  tertenants  who  appeared  and 
cannotreco-  pleaded,  as  againft  thofe  who  had  judgment  againft  them,  (hould 
Y^  *' *  abate  or  not  ?  'But  hereof  the  court  would  advife.  Hob.  287.  pi. 
Md*thDugh    3  74-  Whittingham  &  Ux.  v.  Tertenants  of  Lord  Darby. 

the  writ  bt  judicial,  yet  *tis  in  nature  of  an  original.  J(  hulband  and  wife  fue  a  fcire  facilt  and 

the  huiband  ^ies,  the  fcire  facias  fhall  abate }  tor  it  is  no  mote  a  judicial  writ,  but  an  it  were  an  original 
to  revive  a  judgment.     Brownl.  64.  "The  death  of  one  of  the parttes  in  an  original  'writ  abattft 

the  writ ;  but  othenvife  ixi  z  juJgnuntm     Brownl.  64. 

13.  In  an  aBionagainJl  baron  and  feme  as  daughter  and  heir  to  Jvm 
and  pending  the  writ  the  baron  diedi  it  was  moved  that  the  writ 
ihould  not  abate  becaufe  brought  againft  the  feme  as  daughter  and 
heir  when  the  land  is  aflets,  in  which  the  baron  had  nothing. 
And  Hobart  Ch.  Juft.  was  of  that  opinion,  but  day  was  given 
over.  Winch.  102.  Mich.  22  Jac,  C.  B.  Holman  v.  Sir  Tho.  Pope 
And  £liz.  his  wife. 


(O.  a)  Where  Corporations  are  Parties.  In  what 
Cafes  the  Writ  ihall  abate  by  the  Death  of  one  of 
them. 

*°*'fta^*^*  I.   TN  writ  againft  an  abbot,  it  was  pleaded  that  he  was  dc- 
ibbot,  die  pofed  pending  the  writ,  fed  non  allocatur.     And  after  it 

tenant  was  pleaded  by  the  fucceHbr,  that  he,  who  was  depofed,  died,  upon 

thtt'tWt       which  the  writ  abated  by  award.     Theh  Dig.  180.  lib.  12.  cap.  2. 
%vrit  was       f.  2.  cites  30  £.  I.  Br.  885. 

purchafed  in  the  time  of  hl$  predecefTor,  and  that  he  found  his  church  felfed,  &c.     And  adjudged  aa 
pica.     Thel.  Dig.  i3o.  lib.  la.  cap.  2.  f.  3.  cites  13  £.  1.  Br.  869. 

2.  It  is  held  in  writ  of  entry  ad  terminum  qui  praeteriit  againft 
dean  and  chapter,  that  the  writ  fliall  abate  by  the  death  of  the  dean. 
Thel.  Dig.  180.  lib.  i2.  cap.  2.  f.  8.  cites  Pafch.  5  E.  3.  148.  and 
li  £.  4.  78.  and  fays,  fee  7  £.  3^  320.  in  quare  impcdit.  And 
that  affife  of  nufance  abated  by  the  death  of  the  dean.  41  £. 

3.  In  debt  by  a  dean  and  chapter,  the  defendant  was  outlawed, 
who  had  his  charter  of  pardon,  and  fued  fcire  facias,  &c.  and  at 

the 


*i» 


-^  /'.  hC" 


Ae  day  of  the  Iretiim  tlie  defendant  faid  that  the  dean  was  dead, 
v^hich  was  not  denied,  by  which  the  charter  was  allowed.  Thel. 
Dig.  179.  lib.  12.  cap.  I.  f.  10.  cites  Mich,  ii  H.  6.  t. 

4.  Writ  by  mayor  and  commonalty  {hall  not  abate  by  death  of  the 
mayor.    Dig.  179.  lib.  12-  cap.  i.  f.  15.  cites  Trin.  12  £.  4*  10. 

and  18  £.  4. 9.  •  C  59  ] 

5.  Where  an  adton  is  brought  by  dean  and  chapter^  slnd  not  by  S.  P.  Thd. 
name  of  baptifm^  the  dean  dieSy  and  another  is  chofe  before  the  day  in  ^'S*  ^79- 
court y  the  writ  fliall  not  abate.     Contra  if  he  was  named  by  name  cftcVii  e?' 
of  baptifm,  or  if  he  was  not  eledled  by  the  day  in  court ;  and  here  4. 18. 19. 
it  appear3  that  the  writ  is  good  without  name  of  baptifm*     Br.  **"5  '^y'  ***• 

11  •  r      1       o         •<..  T?  ic  writ  (hill 

Brief,  pi.  389.  cites  21  E.  4.  16.  abate  by 

the  death  of  the  abbot. 


(P.  a)  By  the  Death  of  one  who  is  not  Party  to 

the  Writ. 

» 

1.  tJ'  affife  be  brought,  and  the  tenant  brings  warrantia  chartae 
^  againd  another,   the  writ  of   warrantia  chartas  {hall  not 
abate  by  the  death  of  the  plaintiff  in  the  afFifd     ThcL  Dig*  184* 
lib.  12.  cap.  10.  f.  !•  cites  Mich*  32  E*  i.  Brief  876. 

2.  Writ  of  n>efne  fhall  not  abate  by  the  death  of  the  lord  pa-  ?'J^  j^cnTbi 
ramount  pending  the  writ.    ITich  Dig.  184.  lib.  12.  cap.  lo*  made^^'Then 
f.  II.   cites  Mich.  32  E.  i.     Brief  876*  and  Trin.   13  £•  3.  it  fhaii 
Mcfnc  12.  and  4  H*  6.  28.  ^^'^'^  '/^^.^ 

^  a  man  ihall 

not  be  made  attendant  to  a  dead  perfon.  Ibid,  cites  Mich.  32  E.  t.  Brief  S76.  and  Trin.  13  £.  3. 
Mclnc  IX.  and  4  H.  6.  28.  and  Trin.  21  £.  3.  Mefne  48.  but  crtes  Mich.  10  H.  6.  27.  and  13  H. 
^  Melbe  3.  where  in  writ  of  mefne  3  men  were  fuppofed  to  be  lords  paramount,  the  writ  was  not 
abated  by  the  death  of  one  of  them,  notwithi^anding  that  foiejudgm-nt  was  made  j  for  the  judgment 
Hiail  be  no  other  than  that  the  mefne  {hall  be  forejudged,  and  that  tlie  tenant  ihall  be  attendant  to  the 
chief  lardy  vit.  to  thofe  who  are  alive. 

3.  Writ  of  ward  of  the  land  fhall  not  abate  by  the  death  of  the 
heir  pending  the  writ.     Thel.  Dig.  i84«  lib*  11.  cap.  lo.  f.  2.     ' 
cites  Mich.  34  E.  i.  Brief  853.  and  fays,  fee  46  E.  3.  Brief  776. 

in  writ  of  ward  of  the  land. 

4.  In  confimili  cafu  of  the  alienation  of  one  A.  who  held  for 
term  of  life,  the  writ  (hall  not  abate  by  the  death  of  A.  after  the 
writ  purchafed.  TheL  Dig.  184.  lib.  la.  cap.  10.  f*  3*  cites 
Trin.  6  E.  2.  Brief  807* 

5.  Where  writ  is  brought  againft  tenant  for  term  de  auter  vie,  ^u^  before 
if  ccfty  que  vie  dies  pending  the  writ,  and  he  in  reverfion  enters,  j^j^  ^"^^^  ^ 


tini  in  te- 


thc  writ  fliall  abate,  by  Shard,  which  Parning  denied.     Thel.  verfion,  it 
Diff.  184.  lib.  12.  cap,  10.  f.  4.  cites  Trin.  5  E.  3.  203.  and  ^j^'inot 

r    ^     1-  -n  ^   ^  ^  -n  t?  J--T7.-  at>atc :  per 

fays,  fee  39  E.  3.  36.  46  E.  3.  29.  9  E.  4.  53.  and  15  h.  4.  5.      opinioncm. 

Ibid,  citef  18  £.4.  16.  writ  of  wafte  a^a-nft  tenant  for  term  de  auter  vie,  flial!  not  abate  bf 

the  death  of  ccfty  que  vie.     Thel.  Dig.  184.  lib.  iz.  cap.  xo.  f.  9.  cites  Hill.  9  £.  4.  53. 

6.  PrMpe  quod  reddat  was  brought  againft  tenant  pur  auter  ^^^^^^.^^^^^ 
tfie,  who  faid  that  pending  the  writ  tefty  que  vie  died,  and  "becaufe  ^y?"^?* 
the  demandant  -could  not  deny  it,  therefore  by  award  the  writ  gain/^  t^Mnt  • 


t: 


^  -  • 
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fur  auttr  was  abated;  Quod  nota.  Br.  Brief,  pi.  380*  cites  14  E*  3.  ^# 
%i\ty  and  -pi^g  dutchefs  of  Lancaller's  cafe. — But  Brooke  fays,  quod  nota, 
wHtfXf«*  againft  the  opinion  of  the  court  18  £.  4.  25. 

n/'ie  dit$t  the  writ  ihail  not  abate ;  bccaufe  no  other  per^Jn  can  be  fued  for  damages  but  the  furvWor. 
Arg.  3  Mod.  249.  Mich.  4  Jac.  2.  B.  R.  in  cafe  of  Capel  y.  Saltonftall.— Co.  Litt.  285.—— 
Br.  Brief>  pi.  iy2.  (bis)  cites  15  £.  4.  4.  S.  P. 

7.  Where  the  king  had  leafed  to  B.  for  his  life,  land  B.  leafed 
his  eftate  to  R.  writ  brought  againft  R.  was  abated  by  the  death 
of   Bi  Thel.  Dig.   184.  lib.  12.  cap,   io»  f.  5.    cites  Hill,  24 
E.  3.  24.  25. 
t  60  ]  8.  If  writ  is  brought  againft  J.  S,  the  younger^  and  pending  the 

writ  y,  S,  the  elder  dies,  and  another  J,  S,  the  younger  is  horn,  yet 
the  writ  remains  good.     Br.  Brief,  pi.  291.  cites  27  AfT.  45. 

9.  Writ  of  ravifliment  of  ward  by  a  guardian  in  focage  was 
.    .     not  abated  by  the  death  of  the  infant.     Thel.  Dig.  184.  lib.  12* 

cap.  10.  f.  o.  cites  Hill.  10  R.  2.  Brief  932.  But  fays,  that 
Pafch.  2  H.  4.  19.  writ  of  ward  was  abated  by  the  death  of  the 
infant,  as  the  reporter  heard,  but  he  was  not  prefent,  Quxre. 
And  that  fo  it  was  held  in  writ  of  ward  of  the  body,  9  £•  4:  53, 
but  not  in  ravifliment  of  ward. 

10.  Jo.  leafed  to  B.  for  his  life,  remainder  to  Ro.  and  his 
feme,  and  the  heirs  of  their  bodies,  &c.  who  had  iflue,  and  after 
the  feme  died,  and  Ro.  brought  writ  of  wafte  againft  B.  pending 
which  writ  the  iflue  died,  &c.  And  the  opinion  of  the  court 
was,  that  the  writ  Ihould  abate  by  the  death  of  the  iiTue,  inaf- 
much  as  Ro.  now  is  only  tenant  in  tail  after  poITibility  of  iflue 
cxtinft.  Thel.  Dig.  184.  lib.  12.  cap.  10.  f.  7.  cites  2  H.  4.  20. 
22.  3  H.  4.  5. 

1 1 .  The  garnijhee  in  detinue^  nor  tlie  vouchee  in  a  precipe  quod 
redtlat,  are  not  parties  to  the  writ ;  and  therefore  their  death 
could  not  abate  the  writ,  but  the  plaintiff  or  demandant  might 
have  refummoiis  again  11  the  tenant  or  defendant*  Br.  Brief, 
pi.  15.  cites  9  H.  6.  36. 

12.  In  detinue  the  defendant  prayed  garni fbment  againjl  2,  and 
had  it,  and  the  fcire  facias  returtied  agaifift  the  one  warned^  and 
the  ether  dead,  Markham  faid,  the  fcire  facias  fhall  abate  now, 
for  it  is  in  lieu  of  the  original ;  &  non  allocatur  ;  but  alicu  fcire 

facias  againft  the  executors  l2f  idem  dies  given  to  him  who  was 
returned  warned.  Quod  nota,  that  it  was  not  abated.  Br.  Scire 
facias,  pL  iii.  cites  19  H.  6.  9. 

•bAie  by  the  death  oi  the  one  ;  for  it  is  only  mejtu  proccfi. 


Br.  Brief, 

pi.  175- 
circs  S.  C. 
That  the 
whole 
court  was 
againft 
MarkhaiPy 
tijat  it 
/hould  not 


Br.  Brief, 
p].  184. 
cites  S.  C 
•—Ibid. 
pi.  437. 
«itei  S.  C. 


13.  Second  deliverance  by  T.  P.  againft  S.  who  made  avowry 
upon  the  faid  T,  and  his  feme,  by  which  T.  prayed  aid  of  his  feme, 
and  had  ity  and  proccfs  ;  and  fbe  came  upon  the  proccfs^  and  joined^ 
by  which  they  were  at  ifjue^  and  venire  facias  returned^  and  //a 
jury  appeared^  by  which  iffued  diftrefs  with  decern  tales  i  and 
at  the  day  the  plaintiff  faid  that  his  fems  died  after  the  loft  conti- 
nuance y  judgment  f  the  inquefi  ought  they  to  take ;  &  non  allo- 
catur, inafmuch  v^jle  was  net  party  to  th  criginalf^zad  yetfhe  was 
s         *  .  party 


I , 


'  t 


t  b 
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pjrfy  to  the  ijftte  ;  for  per  Newton,  where  the  avowry  is  made  upon 
a  JlrangeTy  and  the  plaintiff'  pleads  hors  de  fon  fce^  and  pemliug  the 
ijfiit  th4  Jiranger  diesj  yet  the  iiTue  fliall  not  abate,  and  fo  here, . 
and  all  one,  by  which  the  other  pafled  over..    Br.  IffUes  Joincs, 
pi,  87.  cites  21  H.  6.  23. 

14,  Three  luere  received  by  reverfton  by  default  of  the  tenant  for 
life^  zr\A  joined  iffue^  and  at  the  venire  facias  returned^  the  one  of  the 
3  ivas  dead ;  and  yet  the  iflue  Hood,  and  a  venire  facias  de  novo 
awarded ;  but  note,  that  this  death  cannot  abate  the  writ  5  for 
he  who  died  ivas  not  party  to  the  nurity  but  came  collaterally,  Br. 
Brief,  pi.  381.  cites  19  E.  4.  4. 

15,  Death  of  an  attorney  fhall  not  abate  the  writ.  The!.  Dig. 
J84.  lib.  12,  cap.  10.  C  lO.  cites  5  H.  7.  3, 

(Q^a)  By  Death.     At  what  Time.  [  (^i  ] 

I  iN  trefpafs  againjl  4,  the  one  faid  that  another  defendant  was  ^''!  '"  ^J^^^ 

^  dead  before  the  writ  brought ;   and  becaufe  the  plaintiff  could  T  tiKfoac 

not  deny  it,  the  writ  was  abated  by  award.     Br.  Brief,  pi.  297.  Taia  ih.u  the 

cites  29  AIT.  62.  f  "^"''"^  ^'^^ 

^  Icfire  the 

wrh  furchajed'y  judgment  of  the  wrrit,  &  non  allocatur,  but  aga'nft  them.  And  fo  fee  the  death  of 
foaac  iball  not  abate  the  writ  agajnlt  jU.  But  Brooke  fays  mirum,  as  here  before  tKe  writ  purchafed  2 
lor  tbea  it  is  falfc,  &c.  but  death  pending  the  writ  (hall  not  abate  all  the  writ.     Tr.  Trefpafs,  pi.  6c. 

c!tc$  47  E.  3.  18.  Br.  Brief,  pi.  79.  cites  S.  C. And  where  an  aflifc  was  adjourned 

b:fore  Thorp,  upon  fuch  a  point,  becaufe  there  was  another  difleifor  and  tenant  named  in  the  writ, 
the  writ  was  awarded  good.  Brooke  fays,  quod  rairum  !  upon  a  falfc  writ.  Br.  Brief,  pi.  297.  cites 
29  Afl*,  6a.  So  in  (^uare  i/nped'tt  a^oir.fi  rwo,  the  one  pleaded  that  the  other  defendant  %vas  dead 

ttt  day  tf  the  tvrit  f^vrciajcd,  judgment  of  the  writ  for  all,  £■:  non  allocatur  ;  but  Brooke  fays,  quod 

miniin  !  Br.  Brief,  pi.  112.  cites  7  H.  4.  24. But  Br.  Trefpafs,  pi.  174,  cites  ly  H.  6.  4. 

That  in  trefpafs  agMr.Ji  2,  if  the  cr.e  fjys  tlat  the  cfbcr  ivjs  dead  the  day  of  tie  ivnt  purchased,  it 
ihall  abate  the  writ  againft  all}  for  there  the  w/ir  noai  always  falfe,  Br.  Brief,  pi.  281.  cites 
23  Afl*.  2C.  S.  P.  accordingly. 

2.  Trefpafs  agatnjl  feveraU     They  are  at  iflue,  and  one  of  the  ^fcr  'tfTue 
dfcndants  dies  before  the  writ  of  ven,  fac.  is  returnable.     There  it  y'i"<^^h  one 
ought  to  be  returned  for  thofe  who  are  alive,  and  not  for  thofe  JifJ^^j^j^* 
that  are  dead,  if  the  death  be  allcdged  to  the  court  and  confcflbd  dies  j  vcn. 
bv  the  plaintiff.    Quod  nota  bene,  inde.   Br.  Brief,  pi.  312.  cites   ''cias  was 

'it  ^  aw-rdcdaf- 

3  n.  7.  U.  tcrwr.Ms, 

and  iflue  tried.     Adjudged  no  error.     Cro.  Car.  426>  Mich.  1 1  Car.  B.  R.  Tyfnn's  Cafe. 

3.  A  (Fife  of  novel  diffeifn  was  brought  againfl  4.     After  verdicl  ^'  'S**  pl- 
one  of  them  died.     This  Ihall  not  be  pleaded  in  aljaterffcnt  of  the  Gn^'^i- 
writ,  becaufe  there  is  no  day  in  court  for  the*  other  to  plead  it ;   field  ?. 
but  upon  a  writ  of  error  brought,  this  matter  {hall  aid  the  other,  Strech, 
if  judgment  be  given;    fo  that  now  by  his  death  the  writ  is  s.*  p.  but 
abated.     Bendl.  42.  pi.  74.  Pafch.  2  &  3  P.  &  M.     Granefield  nothing  f*id 

V.  Stretch.  "inV^'^he 

4.  If  one  be  condemned  in  an  a£lion  upon  the  cafe^  or  trefpafs  J^y^,  ^  ^ 
upon  nihil  dicity  demurrer^  &c.  and  he  dies  after  a  writ  of  inquiry   3  Le.  68, 
^damages  awarded^  and  before  the  return  thereof  the  writ  ^lall  pl«  103. 
not  abate;  for  the  awarding  the  faid  writ  is  a  Judgment;  per  eI-^J^s^C. 
jPycr  and  Manwood.     Leon.  263.  pi.  352.  19  £liz.  C.  B.  .Anon,  in  totidcm' 

,  verbis. 

•  •  S.  P.   Noy  146.  in  caft  of  Cutter  ft  Ux*  ▼.  Barber*  Ux\ 

F  3  .    .      /'  5.  In 


L-  _         .  .f.. 
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5.  In  a  parttttone  facienda  by  cortfent^  quod  partitio  fiat,  and  % 

writ  was  to  the  flierifF  to  make  partition,  and  before  that  it  was 

fledf  (but  after  the  return  J  the  court  being  informed  that  one  of 

the  wives  was  dead,  it  was  prayed  that  the  writ  (hould  not  be 

filed.     By  the  court,  if  it  ftiould  be  filed,  then  the  court  flioijld 

give  an  erroneous  judgment  again  ft  the  dead  perfon.     And  a 

day  was  given  to  the  other  party  to  Ihew  if  the  wife  was  dead  i 

and  in  the  interim  the  filing  of  the  writ  was  ftaid.     But  after, 

becaufe  it  appeared  that  flie  was  not  dead  until  after  the  retuni- 

day  of  the  writ,  to  which  day  the  judgment  (hall  have  relation, 

it  was  ruled  that  judgment  fliall  be  given,  and  the  writ  filed, 

Noy  145.  146.  Cutter  &  Ux*  v.  Barber  &  Ux*. 

In  an  [nf^       g^  j^  q^^^  2,  cap.  8.  The  death  of  either  partyy  between  verdict 

Exchequer     and  judgment,  Jhall  not  be  alledged  for  error,  fo  asfuch  judgment  be 

by  the  at-     •  entered  within  two  terms  after  fuch  verdi&.     Made  perpetual  by 

fverdiH  was  given  agahft  ttt  deftnianty  imd  after  verdi^y  and  htfort  the  icy  in  hark,  the  dffndawt 
dks  \  and  queftlon  was,  if  this  inforination  was  within  the  ftatute  17  Car*  z.  c.  8*  and  upon  folemn 
argument  by  Ward,  Towis,  and  Hatfell,  (Lechrocre  abfent]  it  was  held  that  an  information  was  not 
within  the  word  a^lon,  nor  the  king  within  the  word  farty,  and  that  it  was  never  fald  the  death  but 
the  demi/e  of  the  kinF\  and  adjudged  that  the  information  (h:>uld  he  dijuntlnutd*  1%  Mod*  2iS« 
JMich.  10  W*  3«  in  Die  Exchequer.     Attorney- general  v.  Buckley. 

7-  Jt^dgment  was  entered  as  of  Trinity  Term,  and  a  writ  of  in^ 

iiuiry  returnable  in  Michaelmas  Term,  and  the  plaintiff  died  in  the 
ong  vacation.  Refolved  that  as  the  firft  was  but  an  interlocutory 
judgment,  the  aftion  abated  by  the  death  of  the  plai'ntifF,  Mod^  5, 
pi.  17.  Mich.  21  Car.  2.  B.  R, 

8.  Debt  againft  two,  if  one  dies  before  verdiH,  the  aftion  is 

abated.     Cumb.  169.  Mich,  i  W.  &  M.  B,  R.  Dove  v.  Martin. 

See  6  Mod.       9.   8  to*  9  ^.  3,  cap.  11,  f.  6.   In  all  aHions  commenced  in  any 

i^^'sNlid!  rfl//r/  of  record  after  March  the  l^th,  1697,  if  the  plaintiff  dies  after 

X15.  iSalk.  an  interlocutory  judgment,  and  before  final  judgment,  the  faid 

3  52. —And  aElion  foall  not  abate,  if  the  aclion  might  be  originally  profecuted  by 

ecuton.^*'  ^^^  executors  or  adminiflrators  ;  and  if  the  defendant  dies  after  fuch 

interlocutory  judgment,  and  before  final  judgment,  the  a£lion  Jhall 

not  abate,  if  fuch  a^ion  might  be  originally  profecuted  againft  his  exe~ 

cittors  or  adminiflrators  ;  and  the  executors  or  admini/irators  of  fuch 

plaintiff,  after  fuch  interlocutory  judgment,  may  have  a  fci.  fa.  againft 

the  defendant  if  living,  or  if  dead  agairtft  his  executors  or  adminif 

trators,  to  pew  caufe  why  damages  fhould  not  be  (ff^ffed  and  recovered 

againfl  him  or  them  ;  and  if  he  or  they  do  not  appear  at  the  return, 

andfbewfujftcient  caufe  to  arreft  the  fnal  judgment,  or  being  returned 

warned,  or  upon  two  writs  of  fci.  fac.  it  being  returned  that  the  ^fc- 

fendant  had  nothing  wh'ereby  to  be  fummoned,  or  could  not  be  found,  a 

writ  of  inquiry  tyi-^Timigts  Jhall  be  awarded  ;  which  being  executed 

and  returned,  judgment  final  fball  be  given  for  the  faid  plaintiff,  his 

executors,  or  aSminiJlrfitors. 

S^.y.  ff  there  be*  2^  or  more  plaintiffs  or  defendants,  and  one, 

di^s^rf  the  cau^e  of  aftion  furvive  to  the  furviving  plaintiff,  or 

Qgatnft  yhe  furviving  defendant,  the  writ  or  aHion  fball  not  abate  4 

^hutfucli  diath  b6n^fu^ejled  upon  the  reqord^  t'he  pclioh  Jhall  proceed. 

.J  .         '  10,  VerdiSt 
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10.  VerdiEl  in  Eafter  Term,  and  lefort  judgment  ftgnedy  die 
plainttff'&tA  ;  per  Holt  Ch.  J.  diat  ftiall  not  hinder  the  judgment 
being  entered,  provided  it  be  within  2  terms  after;  and  the 
fiatute  of  frauds,  &c.  only  requires  the  time  oijigning  the  judgment 
{hpuid  be  entered  on  the  roll,  and  that  is  only  for  the  benefit  of 

«urchafers.     i  Salk.  401.  pi.  9.   i  Ann,  B.  R.     The  duke  of 
Forfolk's  cafe, 

1 1.  Death  of  either  party  before  the  ajjifes  is  not  remedied  by  In  cje^. 
the  ftatute  \  but  if  the  party  dies  after  the  aflifes  begins,  though  '^^[^^  ^^* 
the  trial  be  after  his  deaths  that  is  within  tlie  remedy  of  the  ftatute ;  this.^^Tht 
for  the  aflifes  is  but  one  day  in  law,  and  this  is  a  remedial  law,  ajfifei  iegan 
and  (hall  be  conftrued  favourably.     And  the  court  further  held  T'^'^'^'r' 
that  it  was  in  their  difcretion  whether  on  motion  to  arreji  judg-  d^findant 
tmtity  or  put  the  party  to  a  writ  of  error,     i  Salk.  8.  pi.  21.  di-dtbe(fay 
Mich.   6  An;i.  B.  R.  Anon.  ^'f'^'*  ^f 

■^  yet  a  trufl 

wtfi  had,  aiwi  a  long  dcftnct^  and  a  'verdiB  for  the  flamiff\  and  now  it  was  moved  that  judgment 
fiiould  be  arrciled.  'Twas  objedlcd  that  this  is  matter  of  ta^,  and  not  aflignable  after  verdift,  but 
that  tlicy  ought  to  brin^j  a  writ  of  error.  Per  Hole  Ch.  J.  If  he  had  died  the  day  tbt  affifes  began, 
though  the  canfe  had  been  tried  after,  the  trial  had  been  good,  though  he  ha-J  died  at  one  o'clock  in 
the  morning;  for  there  is  no  fra^ion  of  a  day,  according  to  Shkl ley's  Cafe  in  i  Co.  in  whi:h 
cafs  my  Lord  Hobsrt  faid,  any  man,  as  an  amicus  curix,  may  inform  the  court  of  fuch  aa  eiror* 
ildjomatur.     ix  Mod.  136.    Falmouth  v.  Strode. 

12.  Judgment  was  given  nifi  fuch  a  day  :  at  which  day  it  was 
urged  that  the  plaintiff  being  lately  dead,  the  fuit  abated ;  but 

per  cur.  there  was  judgment  nifi,  fo  the  rule  muft  be  made  abfo-     [  63  1 
lute.     8  Mod.  381.  Pafch.  n  Geo.  Colvin  v.  Fletcher, 


(R.  a)    Abated,  or  abatable  only*     And  How, 

I.  "DY  the  entry  of  the  plaintiff  in  aflife  to  take  livery  on  % 
^  feoffment  to  him  by  the  tenant  pending  the  affife,  the 
firft  aflife  was  abated;  and  fo  fee  that  an  entry  fhall  abate  a  writ 
in  fa£l,  and  upon  this  the  writ  was  awarded  good.  Br.  Brief,  pL 
302.  cites  35  Aff.  4. 

2.  Pracipe  quod  reddat,  at  the  grand  cape^  the  tenant  came  and 
faid  that  before  the  writ  pur  chafed  A.  ivas  feijed  in  fee ^  andinfeoffed 

him  by  diedy  upon  condition  that  upon  payment  £/*  40I.  to  re-^nter^ 
end  that  after  the  default  A,  had  paid  and  entered^  and  fo  tlie  writ 
:ibated  in  law;  judgment  of  the  writ.  And  fo  fee  that  entry  is  only 
an  abatement  in  law,  as  it  is  admitted  there ;  for  it  feems  that  it  is 
not  an  abatement  in  fact  before  judgment  be  given.  Caund.  faid,  if  . 
writ  be  brought  againfl  tenant  pur  auter  v/V,  and  ce/ly  que  vie  dies 
pending  the  nurit^  the  writ  fliall  abate.  And  agreed  that  tlie  entry 
in  the  other  cafe  is  an  abatement  in  law  alfo,  nota.  Br.  Brief,  pi. 
229.  cites  39  £.  3.  28.  But  Brook  fays,  fee  in  the  fecond  cafe  if 
it  be  abated  before  entry,  by  1 8  E.  4,  25, 26.  it  feems  that  it  is  not, 
and  fo  it  is  agreeable  that  it  is  only  an  abatement  in  law.     Ibid. 

3.  By  taking  of  baron  pending  the  writ  on  the  part  of  the  plaintiff,  G*  Hift.  e/ 
the  writ  is  only  abateable.  Br.  Brief,  pi.  232.  cites  37  H.  6.  16.  g'jf'  , 
per  Littleton.  But  if  an 

aSlon  be  brought  tfftff>^  »ftm  sovers  at  file,  th]$  makes  another  maa^s  property  liaUc  withoat  giving 

f4  him 
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him  an  opportunity  of  defending  h'mfelf,  which  would  be  contrary  toconuiKMi  juftieej  and  therefore  the 
writ  is  defado  abated.     G.  Hilt,  of  C.  B.  i^r, 

4.  When  a  man  pleads  to  the  writ  by  death  pending  the  nvrit^ 

Yitjball  not  pUiid  it  after  the  lajl  continuancij  becaufe  by  this  writ  it 

abated  in  fact.     Br.  Brief,  pi.  379.  cites  18  £.  4.  18,  19. 

Brief  ^K  S'  ^^^^^ipe  quod  reddat  againjl  two  who  were  ejfoigned  at  the 

396. 'cites    ftimmons  and  nuule  default  at  the  day,  by  which  grand  cape  ifl'ued, 

a  I  E.  4.       and  at  the  day  the  one  appeared^  and /aid  that  after  the  day  of  their  de^ 

Brook  fays  fi'^^^  ^^^  °^^^^  ^'^^*  judgment  of  the  writ.  And  per  Brigg.  he  ihall 
it  is  to  be  *  have  the  plea  without  faving  his  default,  becaufe  it  proves  the  writ 
underftood  abated  in  fa£t ;  contra  of  entry  after  the  laft  continuance  or  fuch 
^^^[ !^    like,  for  by  this  the  writ  is  only  abateable.     Br.  Brief,  pi.  390. 

•  Quaere,  if   cites  21  E.  4.  *  itf, 
it  ihouldnotbe  (So.) 

6.  If  there  is  no  tenant  at  the  return  of  the  writ  the  writ  is  abated  ; 
but  the  court  cannot  ab^te  an  abateable  writ  without  plea.  Ld. 
Raym.  Rep.  476.  Arg.  cites  9  E.  4.  12.  per  Littleton,  and  that 
there  is  no  differen(^e  between  a  writ  abated  and  abateable  as  to  a 

granger ;  for  though  the  tenant  does  not  take  advantage  of  it  by 
plea,  yet  that  will  not  prejudice  a  ftranger. 

7.  If  the  plaintiff'  in  an  adiion  //  made  a  knight,  the  writ  is  only 
abateable.     G.  Hiit.  of  C.  B.  84.  cites  2  H.  6.  13. 


C^4]  (S.  a)     Abatement  in  Part  or  in  All. 

Thel.  Dig.         j,   jT  was  faid  that  if  one  of  the  tenants  he  mif named  in  nfftfe  of 
i6.cap/io.  rr///againft  feveral,  it  fhall  abate  the  writ  againft  all}  ««- 

f.  5.  cites      tra  in  aflife  of  land.     Br.  Brief,  pi.  257.  cites  5  All'.  6. 

S.  C.  I  Mifnofmer  cf  ^.m  in  ajftje  fltall  not  abate  the  wric  but  againft  hnn  only,  if  there  be  another 

tenant  and  a  diHcifor  named.     Thel.  Dig.  236.  lib.  16.  cap.  10.  f.   5.  cites  11  AfT.  T5. So  in 

affile  agaiiji  two^  and  the  '.ne  ttfos  mfnamrd  in  the  writ  />  tbe  loerds  of  the  aftacbmeitt  \  and  the  opi- 
nion was,  that  if  bf  iv.-.s  t.itannht  writ  ftould  abate  in  all,  and  ifdJJ'ijor  then  but  againlt  himfelfonlf  ; 
but  the  alHfe  wa.  againft  feveral,  fa  that  it  fcems  it  is  intended  ther«.is  another  dfTeJor  named  in  the 
writ;   for  if  tenant  or  dirTeifor  is   wanting  in  aHife,  the  writ  does  not  lie.     Rr.Bnef.pl.   279.  cites 

22  Air.  8.^ Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  13.  cites  S.  C.  but  adJsquatre. 

Note,  by  the  juftices  in  C.  B.  that  by  mljncjmsr  of  one  dtfcr.d.nt  all  the  writ  ih^U  abate,  but  it  is  not 
ezpreHed  therein  what  a£lion  this  wai.     Br.  Brief,  pi.  414.  cites  32  H.  6.  24.  S.  P.  Br.  Mif. 

noiixicr,  pi.  75,  cites  S.  C. 

Bui  of  a  2.  Affife  againft  three ^  the  one  pleaded  a  plea  tvhich  went  to  the 

rcMxnthe'  ^^'^  ^g^^^lft  ^^A  and  to  abate  the  writ  for  all  tlic  defendants  ;  yet 
writ  bs-       the  others  were  put  to  anfwer  alfo ;  quod  nota.     Br.  Brief,  pi. 

tween  fevc-     ^g^,  ^ites  O  AiT.  6. 

ral,  one  ^  ^ 

thne  mayjb:w  U  in  abatement  of  all  the  writ.     Br.  Brief,  pi.  267.  cites  1 1  Afl*.  9. 

Inprac'pe  2*  Apracipequod  reddat  vr^ks  ahatedfor  the  moiety y  by  ley  gager  of 

Tpcn  ce^jvit  ^onfummons^  by  one  of  the  tenants,  and  the  demandant  recovered 
agairji  three  the  Hioicty  againft  the  other.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f* 
who  yaged  2.  cites  9  E.  3.  470.  22  E.  3.  2.  29  E.  3.  and  48  E.  3.  14. 

non  Jujr.mzm  at  the  grand  cape,  and  at  the  day  two  appear^  ready,  and  the  tlird  made  default^  and  the 
dtTKandant  preyed  jefin  cf  tbe  landagairji  tbe  three  ;  for  by  the  default  of  the  one  the  fummons  is  af.. 
firmed.  Per  Wich.  it  is  good  firft  to  pray  feifin  of  the  third  part,  for  if  the  two  malcc  their  law  the 
writ  ihall  abAte,  by  ^hich  one  came  and  was  rccelTed  for  the  third  part|  and  the  two  viade  their  law, 

a&4 
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■ 

and  ikt  writ  vat  abatsdby  award  for  the  two,  and  ilood  good  for  the  third  part,  quod  not4  abated  In  part. 
Br.  Brief,  pi.  8i.  cites 48  £.  3*  13* 

4.  It  is  held  that  \i  parcel  of  the  tenements  ht  franhfcey  and  parcel  ^°  *"  S"'^* 
cnciefit  demefney  all  the  writ  fliall  abate.     Thel.  Dig.  236.  lib.  16.  i^/.^.^^'^'^f* 
cap.  lo,  f.  4.  cites  Mich.  10.  E.  3.  541.  Quaere.  mcjneas  /> 

farce!  {iii[\  abate  ail  the  writ.    Thel.  Dig.  236.  lib.  16.  cap.  20,  f.  21.  cites  Hill.  31  £.  3^.  Ancient 
Demelr.e  x6. 

Eu:  in  pratcpe  qucd  rcddat  o/"  iivo  acra,  whereof  the  one  is  ancient  demcjne,  the  writ  fliaJl  abate 
thcseof,  and  fland  for  the  other,  per  Half.     Br.  Privilege,  pi.  12.  cites  14  H.  4.  21. 

5.  It  is  faid  that  if  the  baron  brings  writ  oi  trefpafs  againjl  his  dun 
feme  and  others,  all  (hall  abate.     Thel.  Dig*  236.  lib.  16.  cap.  lo. 

f.  6.  cites  Hill.  12  £.  3.  Br.  481.  670.  Qu%re. 

6.  In  writ  of  ward  of  the  body  and  land,  as  to  the  body  the  writ 
was  abated  by  the  not  naming  of  the  feme  of  the  defendant ,  and  flood 
for  the  land,  Thel.  Dig-  236.  lib.  16.  cap.  10.  f.  7.  cites  Trin. 
14  E.  3.  279. 

7.  \aaffifey  thz  tenant  faid  by  bailiff  that  the  plaintiff  had  talien  the  Br.  Affife,^ 
profits  tf  half  an  acre  parcel  of  the  f even  acres  in  plaint ,  pending  the  P^*  ^^«  ^'^^ 
affife^  judgment  of  the  writ,  and  if,  &c.     Nul  tort,  md  fot4fid  ac-^     '    * 
cordinglyy  and  that  of  the  re/l  the  plaintiff  ivasfeifed  and  dijfeijed.    And 

as  to  the  half  acre  the  plaintiff  took  nothing  by  his  writ,  and  re- 
covered the  reft.     Br.  Brief,  pi.  430.  cites  21  E.  3.  34. 

8.  In  trefpafs  againft  the  prior  ofB,  and  one  of  his  commoignes,  the 
prior  did  not  come  at  the  pone,  and  the  commoigne  faid  that  he  was 
commoigne  to  the  abbot  of  B.  and  not  to  the  prior,  which  was  not  de- 
nied by  the  plaintiff,  by  which  he  took  nothing  by  his  writ.     Thel.     [  65  ] 
Dig.  236.  lib.  16.  cap.  10.  f.  10.  cites  Pafch.  21  E.  3.  13. 

9.  In  trefpafs  if  one  of  the  parties  is  a  villein  to  the  defendant y  all  ^' '  't  reemi ' 
fliall  abate.     Thel.  Dig.  236.  lib.  16.  cap.  10.  f,  11.  cites  Mich."  ^^7''^°*^ 

22  E.    3.     18.  •  runtOiA^X 

not  abate  for  all,  notwlthftanding  that/crm/ 0/*/^^ />/j/rr/^  are  n/ilUim  tc  the  defindant,     Thel.  Dig. 
236.  lib.  16.  cap.  10.  f.  24.  cicek  Pafch.  39  £•  3.  S. 

10.  In  formedon  Iq/l  feiftn  of  parcel  fliall  abate  all  .the  writ. 
Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  17.  cites  Trin.  27  E.  3.  81. 

11.  In  fcire  facias  of  rent  out  of  a  fine,  as  to  parcel  the  tenant 
was  tenant  of  parcel  of  the  rent,  and  as  to  other  parcel  of  the  rent 
the  tenant  was  tenant  of  the  land  out  of  which  this  parcel  was 
i/Tuing  as  rent-charge ;  and  the  writ  aoated  for  one  and  flood 
for  tlie  other.  Thel.  Dig.  236.  lib.  16.  cap.  10.  f.  20.  cites  Hill. 
31  E.  3.  Brief  331. 

12.  Writ  of  mortdancefler  may  abate  in  right  of  one  fummons,  Br.  Several 
andfand  of  the  remainder.  Thel.  Dig.  236.  liU  16.  cap.  10.  f.  18.  ^i"^^'^/ p,^' 
Cites  28  Aff.  25.  s.ci-^ 

Br.  Maintenance  de  Brief,  pi.  18.  cites  S.  C. 

13.  Where  a  man  confeffes  part  of  his  writ  to  befalfe,  there  it  S.  P.  Br. 
fliall  abate  in  all.     Br.  ConfefTion,  pi.  6.  cites  46  E.  3.  9.  mcnt'*/pi'. 

II.  cites   14  H.  6.  4.  5o  if  he  confefles  that  his  a£lion  does  not  lie  in  part.     Br.  Briel^  pi. 

iS.  citrs  9  H.  6.  54. 

In  ajji^t  againfl  A»  and  JB.  and   A.  pleads  a  releafe  of  all  the  right ,  and  cf  al!  anions,  if  the  plaintiff 

i'^ftjei  iff  tne  writ  Aall  abate  againft  all,  though  A.  be  diffeifor  and  not  tenint.     Br.  Brief,  pi.  267. 

<•:«  II  AflT.  9,  — — So  if  the  plaintiff  confeffes  that  any  one  named  in  the  writ  is  not  difeifor, 

Br.  ibid.  Or  that  it  may  ^  found  that  any  one  named  in  the  writ  by  record  was  at  another  time 

$cjuititd»    Br.  i^. 
'  '  mere 
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IFhert  the  vjr'it  isff^e/ialf  as  in  drht  cf  loA  whereof  he  confrffis  bimfilfpatd  5/.  it  Aall  abate  in  aff, 
for  it  is  falfe  in  paicel }  for  the  writ  ihail  be  of  the  duty  only,  and  the  confeifion  ihall  be  in  the  count. 

Br.  Brief,  pi:  4^55.  cites  6  E.  4.  5. Cut  in  ajjije  cf  rent  ef  10  A  the  defendant  pleaded  reUafe 

e/*  3/.  thencf  and  the, pldinfiff  confejfed  it,  and  yet  the  whole  plaint  was  not  abated  ;  for  it  feems  La 
bar  of  this  part.     Br.  ConfcHion,  pi.  54.  cites  8  Afl*.  37. 

jfsUMthe  i^  Contra -where  it  \s  foutfd  by  verdici.  Note  the  divcrfitr, 
^75^     ■  Br.  Confeffion,  pi.  6.  cites  46  E/3.  9. 

gxecutors,  and  it  \%f:ur,d  upon  ijjhe  jt'tn-d  that  the  one  is  exacutor  avd  the  :thm  mt,  it  was  agreed  that  the 
wrir  (hall  not  abate  in  all,  but  the  plaintiff"  fhall  be  baned  a^uinll  him,  and  recover  againfl  the  other, 
notwith (landing  his  writ  is  falfe  in  part,  bccaufe  this  maaut  u  foarul  by  verdi^.  Br.  QonftS&onf  pi* 
t.  cites  46  £.  3*  9* 

15.  It  was  agreed,  that  a  mr.n  may  plead  to  the  count  ai  t9 
parcel <f  and  in  bar  for  the  re/Iy  and  there  the  count  (hall  not  abate 
but  for  the  parcel.  Quod  nota.  Br.  Cefliivit,  pi.  10.  cites 
48  E.  3.  4. 

r6.  In  trefpajs  g/*  his  fer\'^ants,  viz.  Jo»  and  A.  taken  out  of  his 
fervlccy  &c.  it  was  pleaded  to  the  writ,  thnf  A.  nuAsfetne  of  the 
plaintiff:  upon  which  as  to  A.  the  writ  was  abated,  and  ftood 
for  the  reft.  Thel.  Dig.  238.  lib.  16.  cap.  10.  f.  165.  citc« 
Mich.  7  Rich.  2.  Trefpafs  206. 

17.  In  trefpafs  upon  the  cafe  of  diverfe  trcfpaffcs^  tenancy  in 
common  between  the  plaintiff  and  the  defendant  of  parcel y  fhall  not 
abate  all  the  writ.     Thel.  Dig.   237.    lib.  i6.  cap.    10.  f.  35. 

^  cites  Pafch.  19  R.  2.  Brief  927. 

18.  Quxre  if  writ  of  trefpafs  brought  ftgainfl  a  clerk  privileged 
of  the  Chancery  and  others y  or  againfl  a  monk  and  others y  ivlthout  his 

Jovcrcigny  fliall  abate  for  all,  or  not.  Thel.  Dig.  237.  lib.  16. 
cap.  10.  f.  39.  cites  Hill.  14  H.  4.  21.  and  34  H.  6.  29.  and 
22  II.  ^.,43.  Quaere. 

19.  In  writ  of  debt  of '20  L  where  the  count  is  of  10/.  by 
obligationy  and  the  other  10/.  upon  contrary  if  there  be  a  variance 
between  the  obligation,  all  fhall  abate  per  Hank,  and  Hull,  and 

£  66  ]    Thirning  to  the  contrary.     Ibid.      Adjudged  to  abate  for  the 
parcel.     The).  Dig.  237.  lib.  r6.  cap.  10.  f.  38.  cites  i  H.  5.4, 

20.  In  trc/prfs  of  entring  into  his  ivarren  vi  {*f  armisy  and  chad ng 
there y  and  taking  of  conies y  &c.  the  writ  was  abated  as  to  the. 
entring  into  the  warren  vi  &  armis,  and  ftood  for  the  reft, 
Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  41.  cites  Mich.  3  H.  6.  13. 

It  was  held,        2 1.  Writ  of  debt  by  a  monk  profeffedy  and  by  others y  (hall  not 

ti©nm!Mk:*to  ^'^^^^  agaiiift  all.     Thel.  Dig.  237.  lib.  16.   cap.  10.  f.  42.  cites 

a  monk  is  Hill.    3   H.  6.  23.  and  fays,  vide  in  ProfcfSon  7   H.  4.    and 

Toid  for  quxre. 

want  of  ca-   ^ 

pacity,  and  that  the  fovcreign  ihaU  not  fae  it.    Br.  Nonability,  pi.  2.  cites  3  H.  6.  33. 

p.p.  Br.  22.  Writ  which  is  falfe  in  part  fhall  abate  in  alL  Br.  Brief^ 
^t:%t     pi-  M.  cites  9  H.  6.  10. 

9  H,  6.  54,  S.  P.  Though  it  appears  by  defcndant''s  plea.     Arg.  Roll.  Rep.  307.  cites  %»  £• 

4.  4.  9  H.  6.  lo*'— Whatever  proves  the  ivrit  falfe  at  the  time  ofjulng  it  cuty  ihall  abate  the  writ  in- 
tirely»  as  if  it  appeari  on  the  plaintiff"!  ownfin.'wingy  that  be  has  no  cauje  of  aSlon  for  part,  G.  Hiil^ 
of  C.  B.  199. 

Thus  if  an  a^oa  of  trefpafi  be  brought  againfl  %  deffndanti^  and  the  one  pleads  that  the  other  wsf. 
dtad  die  impetraiiom  brtvlsy  or  that  tbert  ii  tune  fuch  in  rerum  natitr^y  the  whole  v^rit  ilwU  ^te ;  fpr 

*3 
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St  it  the  plalntiflT*!  fault  to  abufe  the  authority  of  the  court,  to  call  in  a  man  that  was  dead ;  and  It 
was  no  Idi  an  abufe  of  the  procefs  to  ifltie  it  agalnfl  a  feigned  peifon.     G.  Hid.  of  C.  B.  199.  200. 

But  tbl:  faifijicatkn  of  the  writ  muji  be  hi  a  mcteruil  fo'v  t  ;  for  in  a  fracipe  quod  rtAJat  agamji  2,  if 
tjse  pleads  nsn-f enure f  Mnd  the  crbertakex  the  %uhoIe  ttra my  on  Wimft^ff  the  v\ric  Hiall  noj:  abate  io  tl\e 
whciey  but  ftaa^  good  againft  him  that  has  accepted  the  tenancy,  becanfe  he  is  a  proper  defendant  to 
the  a^ion,  and  the  non> tenure  of  the  one  docs  no  way  prejudice  the  other  defendant*  G.  Hiil*  of 
Q,  B«  aoo. 

23.  D^it  for  rent  due  at  tivo  rent-days^  and  payatle  at  two  Thel.  Dig. 
rent-days,  of  Hjohlch  the  one  day  is  not  yet  come,  the  writ  fhall  abate  cap.'ic  f 
in  all ;  for  it  is  falfe  in  parcel.     Contra  of  bar  nvhich  ferves  for  57.  cites 
party  and  not  for  all.     Quaere  of  avowry  for  rent  Ant  at  two  "H.  6.  6. 
rent-days  of  which  the  one  is  not  yet  come  5  for  by  the  beft  h,  7.'v"and 
opinion,  in  this  cafe  the  defendant  (hall  have  return,  and  as  it  fays,  TUat 
is  {aid  clfewhere,  {hall  be  amerced  for  the  other  day.     Br.  Brief,  ^?,i'  is  of  an 

1  -^  TT     ^  obJigation, 

pi.  410.    cites  1 1  H.  6.  5.  confainin; 

diren  day*  of  payment. —In  refcoos  the  ^h\nr:if[  counted  that  be  diji  rawed  for  rent  of  2  rent  days, 
and  it  mppeareJ  tbat  the  one  was  come  and  tbe  otter  ntt,  and  the  defendant  to  the  refcous  pleaded  noc 
guiity,  and  was  found  guilty ;  and  becaufe  the  jury  aJJlJJ'ed  the  damages  intirc/yy*  where  per  Brian  they 
ought  to  have  ieyered  the  damages,  the  plaintiff  i];all  not  recover  ;  but  per  Vavafor,  it  may  be  good  in 
part,  and  abate  in  part,  as  in  v/ajie  of  oaks  and  thorns,  or  in  dcwer  of  land  and  common  ;  and  after  the 
^(l  opinion  was,  that  the  action  lies  m  part,  as  here,  and  (hall  not  abate  in  all,  though  the  plaintifFln 
his  declantion  has  fliewn,  that  the  one  day  is  palled  and  not  the  other.  Br.  Brief,  pi.  322.  cites  9  H« 
^.  3.— Br.  Verdid,  pi.  56.  cites  S.  C. 

24.  In  debt  againfi  feveral  upon  fpeclalty^  if  the  ivrlt  be  variant 
from  the  fpectaltyy  and  this  fliewn  or  pleaded  by  one,  yet  the 
writ  {hall  abate  again{t  all,  notwithflanding  the  others  {liould 
plead  to  the  adlion.  Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  48. 
cites  Pafch.  1 1  H.  6.  42. 

25.  ^refpafs  brought  againjl  the  parfon  of  N.  and  others.  The 
parfonfaid  that  he  was  parfon  only  of  the  moiety  of  the  church  of  N* 
judgment  of  the  writ ;  and  for  this  caufe  the  writ  was  abated 
againil  all.     Br.  Brief,  pi.  178.  cites  21  H.  6.  4. 

26.  Debt  againjl  2  executors.  The  one /aid  where  he  is  named 
ofS.  be  was  ^  D.  the  day  of  the  writ  purchafed;  judgment  of 
the  writ ;  and  it  is  agreed  that  if  it  be  found  for  liim,  the  writ 
{hall  abate  againfi  both,  and  yet  the  other  fhall  anfwer  now, 
and  the  other  plea  {hall  be  firft  tried.  Br.  Brief,  pi.  1 80.  cites 
21  H.  6.  4. 

27.  In^ifri^quod  reddat  by  feveral  precipes  againfi  feveral, 
if  one  wages  his  law  of  non-fummons^  all  the  writ  fliall  abate  j  and 
fo  w^as  the  opinion  of  the  court.      Br.  Brief,   pi,  525.    cites 

27  H.  6.  6.  C  67  ] 

28.  In  ceffavity  if  the  lord  receives  part  of  the  fervices  pending  So  in  debt^ 
thefuit,  the  writ  {hall  abate  in  all.     Br.  Brief,  pi.  256.  cites  ifi»>«^^/^«- 

^    '  y     .  '    r  J  tiff  receives 

39  n.  6.  43.  per  JLaicon.  ^^rr  pending 

the  writ,  all 

the  writ  ihall  abate.     Br.  Brief,  pi.  480.  cites  1  E.  4.  10.  per  cur. BMt  if  the  defendant  tendert 

fart/m  court,  and  the  plaintiff  receives  It  by  judgment,  then  it  is  othcrwife.     Per  Moyte.     Br.  Brief^ 
pi.  4^0,  citca  %  £•  4.  10.  S.  P.  per  Moyle  J.     Br.  Brief,  pi.  33$,  citea  i  £.  4.  3.  4. 

See  pi.  17. 

29.  If  the  defendant  pleads  acquittance  of  parcel  before  the  writ 
purcbafed^  the  writ  {hall  abate  in  ail ;  for  it  never  was  a  good  nor 
trac  writ  5  andAi  he  makes  an  acquittance  of  parcel  pending  the 
Virit^  thea  he  has  faUified  bi^  own  writ^  and  fo  his  writ  by  this. 

IhaU 
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fhall  abate  in  all.     Br,  Brief,  pi.  256.  cites  39  H.  6,  43.  per 

Afliton.  , 
Thcl.  Dig.  30.  Formcdon  agaitjj}  5  perfons,  who  plead  to  ifluc  of  2 
J  t' 3.  lib  12.  ftj^ticrSi  &c.  and  now  the  one  of  the  5  pleads  that  the  demandant^ 
i I.  cites '  ^fi^^  ^^^  ^^Ir  (continuance^  has  entered  into  one  manor ;  judgment  of 
Mich.  4E.  the  writ.  And  by  all  Uie  juflices,  this  is  a  good  plea  by  one 
4.  34.  S.  C.  only,  and  to  all  the  writ,  if  it  be  found  for  him  ;  but  perchance 

2ccorQin?i  V* 

3ut  fays  the  ^bc  Other  4  then  iliall  have  thereof  advantage  ;  and  the  rcafon  is, 
i/rue  for  the  bec::ufc  that  he  by  his  own  aft  has  falfified  his  own  writ.  Quod 
•then  was     ^^^^^     Br.  Brief,  pi.  3c i.  cites  4  E.  4.  32. 

not  waived,  '    r       .^j  -r  t    j 

9a(i  cites  5  £.  4.  127.  and  5  H.  7.  7.  agreeing;. 

31.  Variance  hetivcen  the  nvrU  and  count  in  parcel  (hall  abate 
all  the  writ.  Thcl.  Dig.  238.  lib.  16.  cap.  10.  f.  51.  cites 
Pafch.  7  E.  4.  10. 

32.  And  it  is  held  there  that  in  trefpnfs  againf  feveral^  if  tlie 
one  has  not  ar.y  rJdkkn,  the  writ  fliall  not  abate  but  againft  him 
only.  Thcl.  Dig.  238.  lib.  16.  cap.  10.  f.  51.  cites  Pafch. 
7  E.  4.  lo. 

33.  In  writ  oi  entry y  upon  thefatuteofRichardy  into  a  manor ^^ 
and  into  an  advoivfony  it  was  held  thiit  the  writ  fliould  abate  for 
all,  per  Markham,  inafmuch  as  fuch  aft  ion  does  not  lie  of  an 
advowfon  y  but  Laicon  Jidd,  that  it  fliould  abate  only  for  the 
parcel,  inafmuch  as  the  plea  is  to  fuch  aftion  for  the  advowfon ; 
biit  otherwife  it  {liall  be  where  the  plea  for  the  parcel  goes  only 
to  the  writ.  Thcl.  Dig.  238.  lib.  16.  cap.  10.  f.  52.  cites 
Pafch.  8  E.  4.  3.     Quiiere. 

34.  In  trefpafs  of  a  clofe  brokeny  and  trees  iaheny  &c.  the  de- 
fendant as  to  t\ic  txcc^  pleaded  that  the  plaintiff  ivas  fetfed  of  fiich 
a  manor  of  which  the  place  where,  &c.  atid  that  he  'was  bailiff  of 
the /aid  manor  to  the  plaintifF  at  the  tlmcy  ice,  judgment  of  the 
writ ;  and  it  was  held  that  it  goes  only  to  parcel,  and  not  to  all. 
Thel.  Dig.  238.  lib.  16.  cap.  10.  f,  54.  cites  Hill.  18  E..  4.  28. 
Qujcre. 

35.  In  diwer  of  a  manor y  houfesy  and  renty  to  fay,  that  the  rent 
is  parcel  cf  the  incuory  &c.  goes  only  for  the  parcel,  fcil-  for  the 
rent  only.  Thel.  Dig.  238.  lib.  16.  cap.  10.  f.  63.  cites  Pafch. 
21  E.  4.  28. 

•  This  IS  2^.  In  trefpafs  of  affaulty  batteryy  imprrfonmenty  and  of  taking  a 

anV  ujcTe'    ^^^  *with  2o/.  therein  contained,  &c.  luithout  faying  iiiho  nvas  the 
wlntit'       owner  of  the  bag;  and  it  was  held  that  all  the  writ  fhould  abate 
Aouldbc?     for  this  caufe.     Thel.  Dig.   237.  lib.  16.  cap.  10.  f.  38.  cites 
Mich.  13  *  E.  5.   II.     Quxre. 

3  7'.  If  one  brings  an  aftion  for  one  thing  for  'which  he  has 
r'fghty  and  for  another  for  which  he  has  no  right y  his  writ  fhall 
abate  for  all;  per  Williams  J.  Bulft.  i.  cites  9  H.  7.  3.  per  Fincux. 
Difcdntirw  28.  Difcontinuance  againfl  one  of  the  dfcndants  in  appeal y  is  no 
^^fthemauer  ^ifcontinuancc  againft  all  for  the  advantage  of  the  king.  Thel. 
in  the  Tj> r.  Dig.  236.  lib.  16.  cap.  10.  f.  9,  cites  Trin.  21  E.  3.  34,  Quaere 
tragairjione  of  mifnofmcr  of  one  in  appeal,  and  cites  21  H.  7.  31, 

9f  the  tic- 

fcndanti  in  trefpafs,  (hall  abate  the  \mt  in  alU     Br.  Brie/',  pi*  jiSo.  cites  7  £.  4*  io« 

39'  ^ 


39.  In  enh-yfur  dijpifmj  the  defendant  pleaded  for  part,  tliat 
Kc  had  not  king  but  in  right  of  his  'wife  not  named^  &c.  and  fo  de- 
manded judgment  of  the  writ;  and^ir  the  rejhhe pleaded  in  har^ 
and  they  joined  iiTuc  for  both,  and  found  both  the  iffues  for 
the  defendant.  Agreed  by  all  the  juflices,  that  tlie  writ  flvdll 
abate  but  in  pr^rt,  and  judgment  flrall  be  given  for  the  reft,  and 
fo  for  tl-e  refiduc  the  judgment  was  nil  capiat  per  breve.  Goldib, 
S5.  pi.  8.  Pafch.  30  Eliz.  Carlcton  v.  Carr. 

40-  A  bill  may  be  abated  as  to  part  of  a  trefpafsj  and  (land 
jrccd  for  the  reft.  Agreed  per  cur.  but  faid  they  never  knew  it 
abated  as  to  one  dftndanty  and  ftand  good  againft  the  other- 
2  Ld.  Raym.  Rep.  926.  Trin,  2  Ann.  Arg.  in  cafe  of  Staples  v. 
Heydon. 

8.  Aclion  upon  3  federal  promifesy  the  I  ft  for  55/.  the  2d  for 
6>^l,  and  the  3d  for  6^1,  The  defendant  pleads /r/  to  part  mn 
affimipftty  and  as  to  pai-t  in  ah  at  erne  nt  thus,  viz.  ^wad  50/.  of  tht 
j.rfi  promifiy  60 L  of  the  2r/,  and  60 1 .  of  the  ^dy  quod  breve  cajl-tur, 
htcaufe  there  were  3  aHions  in  the  Exchequer  for  the  fame  funis. 
Judgment  of  refpondcas  oufter  was  given  in  C.  B.  but  in  error 
J3.  R.  held  the  judgment  well  given ;  for  a  pica   in  abatement  • 

muft  go  to  the  whole,  and  not  to  part ;  and  the  3  actions  de- 
pending in  the  Exchequer  might  have  been  pleaded  in  bar  of  the 
wliolc.  10  Mod.  285.  Hill.  I  Geo.  i.  15.  R.  Aylwood  v. 
"W^oolley, 


(S.  a.  2)     Abatement  in  Part  or  in  all.     By  Death, 

I.   I  N  aflife  ngninft  feveral,  the  defendant  pleaded  death  of  the  TW.  Dig. 
■^     one  named  in   the   lurit  b  fore  the  lurit  pur  chafed ;  and   yet   ^^^'  **>'io« 
Thorp  upon  this  being  found,  awarded  that  the  writ  fliall  abate   i/^.  rites 
but   againft  him  only ;    but  per  Knivet  clearly,    it  fhall   abate  S.  C. 
u.^jlnft  all,  becaufe  it  is  falfe  in  part,  and  the  plaintiff  cannot 
have  a  better  writ  againft  him.     Br.   Brief,  pi.  281.  cites  23 
Air.  10. 

2.  Where  one  is  named  R,  luhcre  his  name  is  J,  or  if  a  feme  S.  P.  in  Afi- 
ht  named  file  ivherefhe  is  covert ^  there  the  writ  fhall   not  abate   ^^^9  'l^*- 
but  againft  him  or  her  alone ;  for  there  a  better  ivrit  is  given,  iibf',6.\ap, 
Ciuura  of  death  before  the  writ  purchafed.     Br.  Brief,  pL  281.    10.  f.  14. 

cites  23  Afl'.  10.  ciie*S.  c. 

and  fo  it  is 
ja  trcrpafs.     Ibid,  cites  Hill.  14  H.  4.  22* 

3.  Jnfcire  facias  out  of  a  fme^  by  which  parcel  of  the  land  was 
fTtintcd,  with  a  remainder  to  the  father  of  the  demandant  in  tail^ 
j/ter  thf  death  of  Ro,  and  Jane  hisfeme^  who  held  this  parcel  for 
their  lives,  and  other  parcel  was  granted  in  the  fume  manner y  which 
Jo.  and  Alice  his  feme  held  for  their  lives,  &c.  and  by  the  writ 
tlie  death  of  all  was  fuppofed.  The  tenant  pleaded  that  Alice 
'ivas  a/ive,  &c.  and  it  was  held  that  the  writ  Ihould  not  ab.ito 
but  only  for  this  parcel.  Thel.  Dig.  ajj.  lib,  1 6.  cap.  lo. 
!>  32*  cites  Mich.  44  £.  3.  39. 
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(S.  a.  3)     Abatement  in  Part  or  in  all.     By  Joill^ 

tenancy,  &€• 

I.  "XICTHERE  a  par/on  and  others  join  in  a  fuit  for  tithes^  it  itliy 
^^  be  pleaded  againft  the  parfon  to  the  Mrit,  and  it  {ball 
abate  all  the  writ  againd  all ;  for  the  others  ought  not  to  join 
with  him.     Br.  Brief,  pi.  267.  .cites  11  Aff.  9. 

2.  Parcenary  in  parcel  of  the  part  of  the  demandant  (hall  not  abate 
all  the  writ.  Thel.  Dig.  236.  lib.  i6.  cap.  10.  f.  12.  cites  Tfin. 
22  E.  3.  10.  Brief  384. 

3!  In  affife  the  tenant  pleaded  in  bar  tf  party  and  jointenancy  hj 
deed  of  the  reft^  and  after  the  plaintiff,  becaufe  he  would  not  be 
delayed  of  the  reft  by  the  jointenancj,  con^ejfed  the  jointenancy^ 
and  prayed  the  allife  of  the  reft,  and  had  it ;  and  the  writ  did 
not  abate  in  all,  by  the  confeflion  of  the  jointenancy  of  part.  Br. 
Brief,  pi.  277.  cites  19  AiT.  14. 

4.  A  writ  of  dehty  and  detinue  of  chattle  brought  againft  an  abhot 
and  his  commoign  upon  their  joint  contraB  and  joint  detinue^  'was 
abated  for  all.  Thel.  Dig.  236.  lib.  i6.  cap.  10.  f.  23.  cites 
Hill.  33  E.  3.  Brief  913. 

5.  In  trefpafs  of  a  clofe  broken  and  of  goods  talen^  jointenancy  of 
the  part  of  the  plaintiff  in  the  clofe  (hall  only  abate  the  writ  as  to 
the  clofe.    Thel.  Dig.  237.  lib.  16.  cap.  lo.  f.  28.  cites  Mich. 
43  E.  3.  24.  Brief  567. 

Tbd.  Dig.  6.  In  affife  againft  2,  the  ^ne  pleaded  releafe  in  bar^  the  other 
237.  Iib.i6.  jointenancy  to  the  writj  and  the  releafe  was  found  for  the  plaintiffs 
ag!'  ci^8  s.  ^^^  ^^^  jointenancy  againft  him^  and  all  the  writ  was  abated,  and 
c.and44E.  the  plaintiff  recovered  no  part.     Br.  Brief,  pi.  454.   cites  44 

i:  f!'—  Aff.  30- 

Aflife,  pi.  23.  cites  44  £•  3.  ai.  ■■         Br.  Afllfe,  pi.  9.  cites  44  E.  3.  23.  S.  C. 

'  (S.  a.  4)    •  Abatement  in  Part  or  in  all.     Where 

there  are  feveral  Places. 

I.  ^TtHERE  parcel  of  the  land  demanded  is  in  another  county j  all 
^^    the  writ  fliall  abate ;  per  Wilby.    Thel.  Dig.  236.  lib. 

16.  cap.  10.  f.  i6.  cites  Mich.  26  E.  3.  68. 
Butin^aBe       2.  Where  tenements  are  demanded  in  A*  and  B,  if  the  tenant 
mgahfflM.    pleads  that  B.  is  a  hamlet  of  another  vill  not  named  in  the  writ,  it 
nZKEarl  fliall  not  abate  but  for  the  portion.     Thel.  Dig.  236.  lib.  16. 
jt.  ititdt'    cap.  ID.  f.  19.  cites  Pafch.  29  E.  3.  39.     Qusere. 

fendant 

pleaded  to  the  writ,  becaufe  it  is  hrouiht  in  A*  B»  and  C.  and  no  fucb  wll  4t  C.  ra  the  fnU  eennty 
And  per  Martin,  it  is  a  good  plea  to  ail  thr  writ,  without  anfwering  to  the  refidue;  for  this  goes  to  all 

the  writ.     Br.  Brief,  pi.  6.  cites  x  H.  6.  ix. S0  in  trefpafs  in  F»  and  H.  the  defindant  fmd, 

that  no  ficb  vill  or  hamlet  4m  H.  in  the  fame  county  y  judgment  of  the  writ.  And  by  the  beft  opinion, 
it  goes  to  all  the  writ ;  for  falfe  in  parcel  is  falfe  in  all,  and  the  damages  are  intire.  *Br.  Brief,  pi.  397. 
cites  %z  £.  4.  4.— Thd.  Dig.  %i%*  Ub.  x6a  cap.  lOt  C  ^^%  cites  $<  Gt^i^t  Dvu  Plees,  pi.  a6. 
cites  %%  E.  4.  3, 4^  S.  C. 

3.  Where 


*  * 


•    N 


Abatement  $  69 

3»  Wlicre  writ  of  account  was  brought,  that  the  defendant  was  7-^,1.  o;^, 

his  bailiff  and  receiver  m   two  places ^  ivhereof  the  one  was  of  ike  Jib.  16.  cap. 

cinque  ports  y  and  the  other  guild  able  ^  the  writ  was  abated   for  the  ^^'  p'- 34- 

one  part,  and  awarded  <:ood  for  the  other,  and  fo  abate<i  in  part.  "^.a^rJi'^^ 

Quod  nota.     But  the  cafe  was  of  refeelt  In  P.  and  parcel  of  P»  was  as  r/cy.i'er, 

in  tie  cinque  ports.     Br.  Brief,  pi.  86.  cites  49  E.  3.  24.  it  was  abated 

lor  p^rt)  «in<l 
judjmenc  givea  for  the  Fefidoe  quod  computet.     11  Mod.  187.  Mich.  7  Ann.  B.  R.  Biihop  v« 

4*  Affifc  ///  Great  Dunmow  and  Little  DunmoWy  the  tenant  faldy  £  70  1 
ih:it  all  the  tenements  are  In  Great  D.  and  demanded  judgment 
of  the  vTit.  And  the  opinion  was,  that  the  writ  fhall  abate,  be- 
"Caufe  it  is  falfe  in  party  by  which  the  plaintiff  was  nonfuited  by 
rcafon  of  the  opinion  of  the  court ;  quod  nota  bene;  Br.  Brief, 
pi.  1 66.  cites  8  H.  6.  12,  13. 

5.  liwo  dales  and  none  without  addition  [being  pleaded  to]  a  viU  •  Bat  It 
named  in  the  writ  of  account,  fliall  abate  all  the  writ.     See  Aoui^teai 
Thd.  Dig-  237.  lib.  16.  cap.  10.  f.  49.  cites  Hill.  *  21  H.  6.  23.  ";^*'''*' 

6.  Dower  de  llhero  tenemento  in  D.  and  made  her  demand  of  the 
tllrd part  of  the  manor  of  Z).  and  S.  the  tenant  demanded  judg- 
ment of  the  writ,  bccaufe  20  acres  of  land  parcel  of  the  manor  of 
D»  extends  into  P.  And  there  it  was  argued  if  this  plea  fliall  abate 
ail  the  writ,  or  only  for  the  faid  20  acres,  and  ai  the  laft  by 
award  the  tenant  was  compelled  to  anfwer  to  the  remnant ;  quod 
Taotx     Br.  Brief,  pL  28.  cites  33  H.  6.  4. 

7.  Praclpe  quod  reddat  of  land  tn  D,  S.  and  W,  the  tenant 
demanded  judgment  of  the  writ,  for  all  the  land  is  in  D.  ah/ que 
hjc  that  any  part  of  it  is  in  S.  or  W.  and  the  demandant  laid, 
tliat  ICO  acres  arc  in  D.  and  100  acres  in  S.  and  the  reft  in  W, 
2X1^  fo  to  iflue.     Br.  Brief,  pi.  32.  cites  34  H.  6.  45. 

8.  Entry  upon  the  ftatute  of  5  i?.  2.  for  entering  into  the 
manors  of  H,  P.  and  S.  and  one  mejfuage  100  acres  of  piijlurcy  and 
20  acres  of  woody  and  40  acres  of  meadow  of  the  plaintiff  In  Peckhamy 
I),  and  S.  and  the  defendant  as  to  the  manors  pleadedy  that  he  did 
r.'A  enter  contra  formam  fatutiy  and  found  agahiji  hlm^  and  to  the 
rcjl  pleaded,  that  there  is  Eaji  Peck  ham  and  iVtJl  Peclhaniy  atid 
nzne  without  additioUy  and  was  found  for  the  dfendant.  And  the 
quedion  was,  if  the  writ  (hall  abate  in  all  or  in  parcel,  be- 
caufe  by  fome  the  manor  iliall  be  intended  to  be  in  Pcckliam,  as 
well  as  the  houfe  and  land  ;  but  contra  per  cur.  and  that  the 
manors  fhall  be  intended  to  be  vllls  in  themfJves^  and  the  houfe  and 
Lind  in  Pechham  D.  and  S.  only  and  not  the  7n.:ncrsy  and  therefore 
ihall  not  abate  but  in  part;  and  the  plalntili  fliall  have  judgment 
for  the  damages  of  the  entry  into  the  manors,  for  tlvjre  was 
taken  a  diverftty  per  cur.  when  the  plea  goes  to  the  acllon  of  the  writ 
and  when  to  the  writ  otdy  ;  for  where  it  goes  to  tlie  TitX'ion  of  the 
writ  as  above,  and  where  parcel  is  in  ancient  dciticfne  and  parcel 
in  the  guildable,  there  it  ihall  abate  for  parcel  and  ftand  for  the 
reft,  for  it  is  in  a  manner  one  bar ;  but  contra  where  it  goes 
merely  to  the  writ,  as  in  aclion  againft  two,  the  one  pleads  bar, 
and  the  other  pleads  the  death  of  one  of  the  dcfcndanti>  the  day 

of 


9 
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of  the  writ  purcliafcd,  it  goes  to  all  the  writ ;  note  the  diverfity 
per  cur.     Br.  Brief,  pi.  382.  cites  19  E.  4.  6,  7* 

(S.  a.  5)     Abatement  in  Part  or  In  all.    Where  the 
Adion  is  brought  for  leveral  Things. 

I.  T\EBT  of  10U  xoL  by  coniracl  and  10 1,  hy  hondy  the  di" 
-*-^  fendant  ixjaged  his  laiv  of  the  contra^  ami  denied  the  bond, 
and  he  performed  the  law,  and  the  bond  found  for  the  plaintiffs  by 
which  he  was  barred  of  lol.  and  recovered  10 1.  Br.  Brief,  pi. 
516.  cites  3  H.  4.  2. 

2.  Dekty  parcel  upon  a  leafe  for  years^  parcel  for  wori^  and  the 
re/l  upon  buying  of  fluff ;  the  defendant  to  the  leafe  faidy  that  ne  leffa 
paSy^  and  as  to  the  work  tendered  his  lawy  and  to  the  reft  tendered  the 
money  in  court y  and  to  the  firft  part  the  plaintiff  maintained  the  Icafey 
and  to  the  fecond  refufed  the  lawy  fo  that  of  this  he  took  nothing 
by  his  writ,  and  was  amerced,  and  to  the  third  part  tendered^  &c. 
be  received  //,  and  took  nothing  by  his  writ  of  thofe  two  parts, 
and  the  iflue  fufFered  of  the  other  part.     And  fo  fee  that  they 

f  71  ]  fhall  not  abate  the  writ,  and  all  by  the  receipt  of  part  pending  the 
writ  i  and  fuch  matter  in  debt  38  £.  3.  as  it  was  faid  there.  Br. 
Brief,  pi.  121.  cites  11  H.  4.  55. 

3.  Intrtfton  of  ward  fuppoftng  20  acres  of  land  and  8  d.  rent  to  be 
'   heldy  Norton  prayed  judgment  of  the  writ  fuppofing  rent  to  be 

held,  for  rent  does  not  lie  in  tenure ;  but  per  Hank,  the  writ  is 
good ;  contra  Hill,  clearly,  for  in  writ  of  ward  of  the  heir  of  the 
mefne,  where  there  is  lord,  mefne,  and  tenant,  the  writ  fliall 
fay,  quod  terram  fuam  tenuit,  and  not  quod  redditum  tenet. 
And  there  by  him  where  fuch  matter  comes  of  the  Jhewing  ^  the 
plaintiff  himfelf  the  writ,  and  the  count  fhall  abate  in  all,  and 
not  only  in  this  parcel,  and  to  be  good  of  the  land  ;  qupd  nota 
by  the  beft  opinion.     Br.  Brief,  pi.  123.  cites  11  H.  4.  82. 

4.  Jn  debty  if  the  count  be  for  arrears  ofrentfervice  as  to  parcely 
and  for  rent  upon  a  leafe  for  years  of  the  reftducy  by  tlie  opinion  of 
Babbington  all  Ihall  abate.  Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  45, 
cites  Mich.  10  H.  6.  5.  for  fuch  aftion  does  not  lie  of  rent- 
fervice  at  the  common  law.     Qu«re. 

Detinaewas  5.  Detinue  of  two  writingSy  whereof  the  one  appertained  to  the 
brought  by  plaintiff  and  the  other  noty  yet  it  goes  but  to  the  adVion  for  the 
Jtais  znTm  ^"^^  ^"^  ^°  ^^  Other  the  defendant  anfwered  j  for  tlie  writ  (hall 
tis  count  It    not  ^bate  for  all,  by  the  beft  opinion.     Br.  Brief,  pi.  391.  cites 

0^€artdtbt     g    H,    (5,    ^A 

one  apper-      ^  ^ 

iained  to  him,  and  the  $fber  aippertained  to  hm  and  bis  fam ;  and  becaufe  his  feme  was  not  named,  tt 

was  abated  for  the  one  and  ftood  for  the  other  j  quod  nou.   Br.  Brief,  pl«  ^SS*  cites  38  H.  6.  S4f  aj* 

S.  P.  as  in  fi.  j4nd  It  was  faid,  that  if  wa/ly  dower  or  qjfft/i  be  brought, 
aAesand  ^^^  ^^^  '"^^'^  ^^  generaly  and  the  plainty  demandy  ox  count  is  of 
#Aorfli  where  things  whereof  the  a^ion  lies  of  fome  and  of  fome  not^  yet  the  writ 

ihaU 


ItaH  noi  abatis  lA  all  but  In  parcel.    Br.  Brief,  pL  4S5.  cites  6  E<  thoms  is  mt 

^*  5*  the  writ  ihall 

Mtibatiia  all.     Qood  nou;  and  this  exception  was  pleaded  to  the  coont.     Br.  Btitf,  pi.  14.  cites 

9  H.  9,  10..      ■     S.  P.  Roil.  Rep.  307.  Arg.  citas  22  £.  4.  4.  9  H.  6.  la. S.  P.  And  fo 

writ  of  dower  iluU  not  abate  for  all,  by  the  demand  of  dower  of  fuch  thing  of  which  a  feme  is  not  dovir- 
abk.  QuMre;  for  Babiogton  denied  it,  if  fuch  matter  be  acknowledged  by  the  plaintiff.  Thel.  Dig. 
337.  Jib.  16.  cap.  10.  f.  43.  cites  9  H.  6.  lO.  46.  48.  54.  and  10  H.  6.  5.  and  fee  8  £.  4.  3.  9  H« 
7.  4.  tt  H.  6.  28.  Bfief  94.  5  £•  4.  89.  18  £.  4.  a8. 

Sd  tM  fVoMe  in  a  buuje^  Mnd  hr,aking  of  a  wall  or  pale,  where  if  apptarx  that  ^utajle  don  not  lie  for  the 
teall » paie,  unUJt  it  was  (Pt'tred^  the  writ  (hall  not  abate  in  all,  as  if  the  party  had  cunfejfed  that  bis 
vn-it  bmi  tut  lain  in  part 'y  for  otherwife  it  is  where  it  comes  by  yi/rm//<r  in  writ  or  declaration*  And 
fo  fte  a  dtveriicy  between  a  coafe/fion  of  the  plaintiff,  and  where  the  thing  comes  of  the  furmife  of  the 
pUiotiff  in  hit  writ  or  declaration.     Br.  Coofcflion,  pi.  iS.  cites  22  H.  6.  24. 

So  In  yeBmeet  of  the  cufiody  of  land  and  body  where  it  lies  not  of  the  body.  Arg.  Roll.  R.  307* 
cltci  D»  23  £1.  and  9  H.  6«  54. 

7.  Where  a  writ  is  brought  fiit  feveral  fumsj  it  is  in  nature  of  Where  debt 
1  feveral  adlions  ;  fo  that  though  it  be  void  as  to  one,  it  is  well  /"*  Z'.*^'''^' 
enough  for  the  other,  it  being  only  a  m'lfprtfion  in  his  writ  or  count;  brought  xt 
hut  wbert  one  brings  an  oBion  for  two  things^  and  Jhnvs  by  his  upon  the 
own  confeflion  that  for  the  one  he  had  mt  any  caufe  of  a6Hon  or  is  to  „P^"^^L°/ 
have  anether  aif ion  it  is  otherwife  ;  per  cur.  Cro.  J.  104/  pi.  40.  40 1.  cor- 
Mich*  3  Jac%   B»  R.  cites  10  H.  6.  5.  41  E.  3.  2»  9  H*  6.  lo.  9  ruptivcient, 

H.  7. 3. «  H.  7. 34.  fi^o^ro* 

tbe  ftatutefuch  a  day,  and  that  he  lent  10 1«  ftc.  againft  the  (larute,  but  fays  not  csmiptlve.  Tho* 
thii  is  ill  as  to  the  20 1.  for  want  of  the  word  corruptix'e,  yet  being  g(,od  fo'-  part  he  (hall  have  jud^. 
ment  for  that  part,  for  ^tis  in  the  nature  of  ttoo  feveral  aSliem  ;  and  though  it  be  void  for  one,  yet  it  if 
well  enoQgh  for  the  other,  being  it  if  ^ui  a  mifprifion  in  bis  writ  or  lOtrnt,  Cro*  J.  104.  pi.  40.  Mich. 
3jac«  Bk  R.  Woody  ▼. 

8.  Whore  a  man  brings  a^ion  for  two  things  and  of  his  own  s.p.byCoke 
Oiewing^  it  appears  that  he  cannot  have  atlion  or  better  writ  for  ^'  J"  ^^^y 
one  of  them,  there  the  writ  fliall  not  abate ^or  the  whole^  but  fhall  cjfc  of  BuU 
ftand  for  that  which  is  good  \  but  when  a  man  brings  aftion  for  len  v.  God- 
tvn  fhingfj  and  it  appears  that  he  cannot  have  his  writ  for  the  2!— s^  c^* 
one  diing  but  may  have  another  in  ♦  another  form,  then  the  writ  cited  Arg.' 
fliall  abate  in  the  whole,  and  ihall  not  (land  for  that  which  is  s^und.  28s* 
good.  By  the  Reporter.  11  Rep,  45.  b»  Mich,  it  Jac.  in  God-  ~^j?)^^ 
frcy's  cafe,  89.  Arg.-l 

G.  H'lft.  of  C.  B.  209*  cites  S.  C«  '  New  Abr.  iz«  the  bil  pla,  ciies  S.  C.  in  the  very  wordi 
ofG.  Hlft.  ofC.  B. 


/ 

(T,  a)    Againft  one,  where  it  fhall  abate  againft*  the 

other. 


♦C7O 


I.  IT  was  faid  by  Hcrle,  that  in  trefpafs,  if  the  writ  abates  bv 
-*  plea  of  one  as  to  the  form,  it  Ihall  abate   againft  all,  though 


G.  Hm.  of 

C*B.  204. 

the  otners  had  before  pitaded  to  ifTue.     But  the  one  may  abate  the  cordingiyi 
Xifrit  a/ to  the  matter  ,sis  hy  rcafon  of  mifprifion  of  a  name,  &c. 
Yet  the  nnxxt  Ihall  fi and  againjl  the  others.     Thel.  Dig.  236.  lib. 
]6.  cap.  10.  f.  2«  cites  6  £.  3-  278. 

2.  Pr^ipe  cpiod  reddat  agoing  E.  and  N»  and  E»  faid  that  N. 
is  bis  vilkifh  ^^  ^'  fo'd  the  like,  by  which  he  went  Une  die,  and 

Vol.1.  G  £.  pleaded 
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E.  pleaded  to  thf  nvrh^  hecauft  now  it  appears  that  N.  had  ncibhg  thi 
day  of  the  writ  purckafedy  cc  non  allocatur  j  for  he  is  tenant  to 
the  writ,  and  the  other  is  as  difclaimerj  and  therefore  all  vcftcd 
'  in  the  other,  by  which  he  vras  awarded  to  anfwer.  Br.  Brief| 
pi.  147.  cites  21  £•  3.  14. 

3.  Writ  of  audita  querela  may  abate  againft  fome  of  the  de- 
fendants for  nontenure^  and  (land  againft  the  others.  Thel.  Dig. 
236.  lib.  16.  cap.  lo.  f.  15.  cites  Pafch.  25  E.  3.  41. 

•  4,  Pracipe  quod  reddat  ctgainjl  2>  ivho  iimged  tbeir  law  of  non* 

fumtnonsj  and  at  the  day  the  ofte  came  and  did  it^  the  other  made  de* 

faulty  by  which  the  demandant  retovered  the  moiety,  and  the  writ 

•   abated  for  the  other  moiety  ;  but  'twas  faid,  that  had  there  been 

view,  then  by  the  ley  gager  of  the  one  all  (hall  abate ;  for  the 

one  cannot  be  fummoned  without  the  other.    Br.  Brief^  pi.  469. 

cites  41  £.  3.  2. 

S.P.  Br.  S-  It  was  adjudged,  that  nufnofmer  in  trefpafs  of  we  of  the  dc* 

Brief,  pi.      fendants  (hall  not  abate  the  writ,  but  agginft  him  only,  and  not 

7e'.*4.??o.    againft  his  companions.    Br.  Brief,  pi.  355.  cites  5  E.  4.  2. 

and  fo  of  ill       6.  In  formcdon  againjl  the  baron  and  feme ^  and  two  others^  the 

addition.       /^,^  pleaded  nontenurcy  and  the  baron  and  feme  pleaded  in  bar^  and 

were  at  iiTue,  and  tlie  other  2  prayed  ju4gment  that  the  writ 

(hould  abate  againft  them  \   aild  by  two  or  three  juftices,  they 

(hall  not  have  judgment ;  for  if  judgment  (hail  be,  the  writ  (hall 

abate  againft  all ;  for  it  cannot  abate  again/I  fovie  but  againft  ally  but 

the  2  jhdll  go  quity  and  no  continuance  Jfhall  be  againji  them^  nor  the 

demandant  is  not  compellable  to  maintain  that  tisnants  &s  the  writ 

fuppofes,  unlefs  he  will ;  but  by  one  of  the  prothonotaries,  the 

writ  (hall  abate  againft  tlie  two.    Qgod  nota.     Br.  Brief,  pi.  335* 

cites  5  £.  4.  125. 

Show.  75.         7*  !•  •^'  brought  trefpafs  agairtfi  A.  and  aperwards  brought  tref- 

S.  C.  adjor-  pafs  agahtfl  A.  and  B.  for  the  fame  trefpafs  s  and  they  both  plead 

natur.— ^    this  matter  in  abatement.     It  was  objed^ed,  that  if  this  be  a  plea 

s.^c.  adjOT-  for  A.  it  is  not  fo  for  B.     Holt  Ch-  J.  doubted,  but  the  other  3 

o'tur.  inclined  that  the  plea  was  good  as  to  both  defendants.     Garth. 

^6.  Mich.  I  W.  &  M.  in  B.  R-  Rawlinfon  v.  Oriett  &  Benfon. 
Kcw  Abr.  8.  If  there  be  2  executors^  and  one  is  named  of  D.  and  fays  he  is 

ij.inthc  of  C,  the  writ  (hall  abate  againft  botli,  bccaufe  they  are  both 
fam«  wordj.  ^j^^  reprcfcntatives  of  one  perfon,  and  muft  both  be  legally  fum- 
moned ;  as  they  are  both  but  one  perfon  in  the  eye  of  the  lawy  the 
piaintiiF  cannot  proceed  agaiiift  the  one  witliout  the  other ;  but 
C  73  ^  i'*  ^his  caiS  the  other  defendant  will  be  obliged  to  plead,  though 
the  defendant's  plea  in  abatement  (hall  be  firft  determined,  and 
if  it  be  found  for  him,  (hall  ^bate  the  writ  in  toto.  G.  Hift.  of 
C.  B.  200.  I 

9.  If  tliere  be  2  ^  more  plaintiffs,  a  difability  in ,  one  of  tl\cm 
fliall  ftop  the  others  proceedings  on  their  writ ;  for  as  they  havf 
'made  it  a  joint  demand,  the  defendant,  by  difabling  one  of  them, 
(hews  the  others  have  no  right  to  proceed ;  for  they  cannot  all 
recover,  and  the  writ  has  fuppofed  them  sJI  to  have  an  equal 
right.     G.  Hift.  of  C.  B.  204, 
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(U.  a)    Writ  abatable.     Made  good  by  what. 

t%  TN  ^vrii  de  rationabtli  parte f  the  tenant  pleaded  that  they  held 
•*  in  common  the  day  of  the  writ  purchafed ;  judgment  of  the 
writ ;  to  which  the  deniandant  replied  that  the  terimit  held  now  in 
jeveralij^  &c,  yet  the  writ  was  abated ;  for  it  is  not  like  to  the 
pucchaiie  of  parcel  made  by  the  tenant  pending  die  writ ;  for  in 
this  laft  ^afe  the  tenaot  cannot  plead  the  nontenure  of  parcel 
the  day  of  the  writ,  &c»  without  afligniag  that  he  is  tenant  at 
the  time  of  the  plea  pleaded)  and  fo  the  writ  iliail  be  held  for 
good.  Thel.  Dig.  219.  lib.  l6.  cap.  3.  f.  i.  cites  Hill,  z  £.  2. 
Brief  780. 

2.  If  the  tenant  recovers^  and  has  execution  againjl  ajlrangcr  of  So  If  a  man 
ihofc  tenements  pcndiag  the  writ,  it  is  good.  Thcl.  Dig.  219.  ^''"gs^#« 
lib.  1(5.  cap.  3.  f.  3.  cites  Pafch.  8  E.  3.  400.  and  22  E,  3.  8.        ^IJ^xIIIa 

againft  ano- 
tfcfr,  antf  pf^g  '^  Wrjf  the  ^fctidanfy  who  bad  ncfhing  before  *,   retwerf  the  hnd  in  demand 
nd  mten^  ihoe  the  unie  by  this  is  made  good.     Quod  nota  by  award.     Br.  Brief,  pi.  289.  citet 
26  Ait  3S. 
*  Si'ihttdkmafmrrtndcrofit^  per  Littleton*     Br.  Brief,  pL  379.  cites  18  £.  4.  18^  19. 

3.  But  if  he  comes  to-  the  tenements  by  defcent^  the  writ  fliall  s.  P.  Arg. 
abate.  Thel.  Dig.  219-  lib.  16.  cap.  3.  f.  3.  cites  Pafch.  8  E.  Rtp.^^'^™/ 
3.490.  and  22  E.  3.  8.  and  18  E.  4.  27.  and  32  E.  3.  Brief  cites  41  E*. 
290.  and  4x  E.  3.  5.  3-  5-  »  h. 

O*   I*    15  S»i 
4.  26. 

4.  It  is  faid  that  in  ajftfe  and'  qtiare  impedit  the  dtfcndant  may 

wake  himfelf  dijfeifor   and  SJlurher^    who    was   not  difleifor    nor  ^ 

difturbcr  before  the  writ  purchafed^  &c.  viz.  hy  counterpleading  of 
the  af^ion  or  title  of  the  plaintiff,  but  not  by  delays  mude  in  the 
fuit.  Thel.  Dig.  219-  lib.  16.  cap.  3.  f.  4.  cites  Mich.  17  E.  3. 
71.  and  34  Aff,  3.  and  44  AfT.  31. 

5.  If  writ  be  brought  againjl  him  m  rcverftony  living  the  tenant  But  where 
for  life^  and  after  the  tenant  for  life  dies,  the  writ  fliall  not  be  ^^"«^ '» f^- 
made  good  ;  for  he  is  in  by  ride  in  law.     Thel.  Dig.  219*  lib.  16.  rurtcrZ/^nd 
cap.  3.  f.  d.  cites  Trin.  30  E.  3.  4.  and  Hill.  31  E.  3.  Brief  336.  the  ivnt  h 

brought 
aiatnft  him  in  rtvtrfion^  and  after  the  nvrit  purchafed  tbe  terant  by  the  curtcfy  furrenden  to  him  in  re<m 
^'f'font  stid  diet  Jifttr  the  (urrender^  yet  the  writ  it  good,  nptwithftanding  thifi  dclcent  alter  the  fur- 
Kaider.     TbeUDig.  219.  Fib.  16.  ca^*  3.  f.  9.  cites  Micb.  i  H.  6.  x. 

6.  AfHfc  in  0.  The  defendant /f/V  that  the  tenements  are  in  B. 
(mi  mt  in  O.  Judgment  of  the  writ,  and  if  &c.  he  holds  jointly 
by  charter  tvitb  N,  not  namedy  &c.  And  by  the  opinion  of  the 
court,  becaufe  by  tbefirj!  plea  he  has  pleaded  to  the  affifcy  and  has 
pleaded  ill  naming  of  the  vill  as  file  party^  he  has  loft  the 'advantage 
of  the  jointenancy.     Br.  Brief,  pi.  299.  cites  30  Aff.  2. 

7.  Writ  brought  againjl  baron   alone^   of  tenements  ttrhich    he 
hid  jointly  nmth  his  feme  the  day  of  the  writ  purchafed,  fhall  not 
be  made  good  by  the  death  of  the  feme  pending  tbe  writ,     Thel.     [  74  T 
I^Ig.  219-  lib.  16.  cap.  3.  f.  7.  cites  Pafch.  32  E.  3.  Brief  290. 

and  Mkh,  18  H.  6.  26.  accordingly. 

G  2  8.  Debt 


•f 
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Br.  Nont-         8.  Xi^t  by  %  D.  pri^r  of  the  friars  of  S.     The  Jefeniantjati 

li'dtwS.  '*^'  after  the  fafi  etitimuance  the  plaintiff  r^gned  s  judgment  of  the 

c Thel.  vrrit^  and  did  mt  fai^  attd  fi  mt  priori  for  it  may  be  that  he  re* 

Dig.  219.  figned,  and  was  re-ele^ed  before  the  return  of  the  nurit  i  and  yet 

^^f/l'c^^^l  the  beft  opinion  was  that  it  is  a  good  pka«    Br.  Brief,  pL  xy^ 

s.  c.  that  cites  9  H*  5*  I. 

MrrtC  which 

abaCci  Igr  rt/puitm  ihall  not  be  midc  good  by  relation ;  but  adds  Quxre* 

If  aaion  of  p»  So  wherc  a  femefde  brings  aSionf  and  takes  baron^  who  £is 
h^lh^     *5^r^  the  writ  returned.    Bu  Brief^  pi.  134.  cites  9  H.  5,  i. 

agairji  afcmt*  and  fhe  hat  a  baron,  Which  Lirttt  d'mfend^  the  wriif  yet  thi  writ  it  abatable;  lor  it 
was  oefcr  good  j  per  Littlettm  J*    Br.  Brief»  pi.  380.  cibes  sS  £•  4.  %^, 

ID.  Qujcrc  where  a  rhari  is  outlawed  pending  his  writ^  and 
obtains  a  pardofi  pending  the  writ.,    Br,  Briefj  pi.  134.  cites  9  H. 

5-  '• 
S.  p.  per  IX.  But  purchafe  bending pr^pe  quod  reddat  makes  the  writ 

Bn  Brief,     g^o^-    B^-  ^^'^f>  P'-  '34.  cites  9  H.  5. 1. 

pi.  )79.  cites  18  £.  4*  18,  19.  S.  P.  Arg.  Ld.  Raym.  Rep*  4761.  citea  41  £•  3.  5*  t  Hi  ^ 

t-   iS  £.  4.  a6.  But  ifwnt  be  brought  againi^  one  who  hat  notlung  tlieday  of  the  writ  for- 

•hafedt  and  be  after  furebajes  tbe  ten<m<ntt  to  hvmjelf  end  to  awetber  jtimlyf  ire.  in  foch  cafe  die  writ 
is  not  made  good,  but  it  fliall  abate.     TheU  Dig.'  »i9.  lib*  t6.  cap.  3*  f.  5.  ciua  Pafdu  18  £•  3, 

12.  In  aJjUfe  of  tenements^  parcel  infranchife^  and  parcel  outy  one 

of  the  tenants  demanded  judgment  of  the  writ  for  this  caufe, 

&c.     To  which  the  demandant  replied^  that  the  writ  was  brought 

againfi  one  of  the  bailiffs  of  the  franchifej  and  fo  the  writ  good ; 

to  which   tne  tenant  faia^   that  tins  bailiff  was  difcharged^    and 

another  chofe^  ^c*  yet  the  writ  held  good,  inafmuch  as  it  was 

well  purchafed.    Thel.  Dfg.  219*  Vd.  16.   cap.  3.  f.  10.  cites 

ri%  10  H.  4«  9* 

And  It  it  13.  In  precipe  quod  reddat ^  if  the  demafidant  enters  pending  the 

held  by         writ^  the  writ  is  abateable,  but  if  the  tehant  re-enters  the  writ  is 

"il*V^*   good.    Thel.  Dig.  188.  lib.  12.  cap.  21.  f.  22.  cites  Trin.  4  H. 

mainttMSMei    6.  27*  34  H«  6*  9*  and  j  H.  y.  7*  4'* 

•/  tbe  writ 

againft  fucb  entry  or  diflfeifin  pleaded,  to  fay  tbat  tbe  tmant  U  n'/w  tenant,  0t  hfyppefedby  tbe  writ. 
Thel.  Dig.  i88.  lib.  xi.  cap.  2x.  f.  22.  cites  Pafch.  8  £.  3.  388.  but  fays,  liea  that  thit  it  denied 
by  Fiub.  Pafch.  26  H.  8.  1.  7. 

14.  In  formedon,  the  tenant  alleged  defcent  to  him  and  another^ 
and  that  partition  was  modi  between  them  by  prochein  amy,  and 
this  land  was  allotted  to  him  ;  and  therefore  he  praved  aid  of  tin 
other f  and  that  the  parole  demur ;  and  the  other  alleged  the  par^^ 
tition  to  be  void^  becaufe  it  was  bt  prochein  amy  s  and  therefore  the 
other  pleaded  to  the  writi  for  if  the  partition  be  void,  the  writ 
ought  to  be  brought  againft^botfa :  et  non  allocatur }  for  br  Urn 
aid  prayer^  he  has  termed  the  writ  goods  per  cur.  Br.  Briefj 
pi.  12.  cites  9  H.  6.  5. 

15.  Prsecipe  quod  reddat  is  brought  in  S.  where  the  land  it  in 
JD.  the  tenant  accepted  the  writ,  and  vouched,  and  the  vouchee 
entered  into  the  warranty,  and  pleaded  in  bar,  where  he  might  have 
pleaded  this  matter  to  the  place,  and  {o  he  loft  tbe  advantage  3  for 
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lie  cannot  abate  the  writ  for  thu  miftake  of  the  vilt,  becatife  ihe 
tenant  has  affirmed  it,  but  for  that  he  might  have  drove  him 
from  the  place.  *  Br.  Brief,  pK  x86.  cites  aa  H.  6*  I2,  13. 

16.  Where  writ  is  ahatnAk^  as  by  jmntenancyi' feveral  ienancyf 
mt/ho/huTf  w  by  taking  cf  barm  by  the  plaintiff  pending  the  writ, 
and  the  like,  if  the  party  pleads  and  admits  it,  he  ihaU  not  have 
writ  of  error  after  \  but  where  the  writ  is  abated^  as  by  death  [  75  } 
pending  the  writ,  and  the  party  admits  it,  yet  there  he  iliall 
have  writ  of  error  after;  per  Pigot  and  Choke»  Br,  Brief,  •  • 
pL  379.  cites  18  £.  4,  18,  19. 


(W.  a)     The  Order  of  Pleading. 

I.  ^T^HERE  ought  to  be  good  regard,  that  no  word  or  fentence 

-■*    in  a  writ  be  writ  before  or  after  another,  contrary  to  the 

vfualform;  fed  quod  habeat  in  verbis  cancellariie  ordinatam  dif- 

Eiiitionem  &  verborum'  ordinem  ;  otherwife  it  fhali  abate.    "Thel. 
ig.  IC4.  lib.  lo.  cap*  12.  f.  i.  cites  Bra£i.  188. 

2.  The  order  of  pleading  is,  ift.  To  the  jurifdlBion.     adly.  AaJ  if  Be 
To  the  ♦  perfon.      3dly,  To  the  c^unt.      4thly.  To  the   «vn/.  ^f"^^,f/"he 
And  Jthly.  To  the  action.     And  if  he  fails  of  any  of  thefe,  he  has  affir  sid 
ihall  not  go  back  again.    Br.  Exception,  pL  j.  cites  17  £.  3.  74.   thefirft 

matter.  Br. 
PleatOngSy  pi.  14.  cites  35  H«  6.  ii.  per  tot.  cur.  Br.  Escepdoni  pi.  5.  citei  3^  H.  6.  ii. 
S.  P.  per  cor.  Ca»  Litt.  303.  «.  accordingly,  and  that  the  plea  to  the  perfon  muft  firft  be  to  the 
peribo  of  the  plaintiff,  and  then  to  the  perfon  of  the  defendant.— ^R.  S.  L.  3.  circs  Kitchin  9$« 
ThAt  the  plea  to  the  jurifdi^on  is  cjjled  %  fitretgn  pleat  hecaufe  it  either  alleges  that  the  matter  ought 
to  be  triej  in  another  court,  or  elfe  rdiifes  toe  judges  ai  incompetent,  for  that  the  matter  in  queftion  is 
dot  within  his  jurifdiOion.  The  pleas  to  the  peribn  of  the  plaintiff  are  there  faid  to  have  been  6,  vis. 
viUtinag^y  cttUwry,  sl'uw,  out  tf  pr^tefH^Hf  frtfeffed  in  r/iigwitf  and  exicmmunication:  that  the  pleat 
to  the  count  are  for  variance  betivetn  tht  writ  or  count ^  orjpecialty  and  reford,  and  for  unttrta'tnty  in 
the  fUin!  »r  coant :  that  the  pleas  to  the  writ  are  for  variance  hetween  tbd  wrki  and  regifttr^  uncertalny, 
Ji-ath  rf parti. if  mifr^jmer^  j&intmanryt  and  the  like :  that  thofe  to  the  writ  are,  where  one  pleads 
tomn  q^atter  which  jfibrwi  the  plmntiffbad  no  caufe  to  bavt  that  writ  hnugttt  hut  jdme  other  wrie.  G. 
Hift*  of  C.  B.  40,  41,  42.  fays,  5thl)  to  the  afl.on  of  tie  writ,  and  6thly  to  the  afiion  itfelfin  har 
thereof^  and  fays,  this  is  the  natural  order,  becAufe  by  this  order  each  fubfcquert  plea  admits  the 
former.  As  when  he  pleads  to  the  perfon  of  the  plaintiff,  he  admits  the  jurifdi^ion  of  the  court ; 
for  it  would  be  nugatory  to  plead  any  tking  in  that  court ^  that  has  no  jurifilflwn  in  the  cafel    When  he 

(4eMtt  to  the  count,  ho  allvtvi  that  the  plaint'^ it  able  to  come  into  thai  court  to  implead  him,  and  he  may 
here  be  properly  impleaded  ;  hut  in  pleading  to  the  count  he  does  na  admit  tht  Kvrit  to  he  good  \  yet  if 
the  count  be  vitiout,  the  writ  is  con/equently  dcftroyed ;  for  though  the  writ  in  itfelf  may  be  good,  yet 
jt  is  not  purfued  :  bat  in  pleading  to  tht  tvrit  he  admits  the  form  of  the  cunt^  becaufe  by  an  objcAion  to 
the  form  of  the  writ,  be^lu^▼s  the  count  to  be  fufficient  in  form  ;  if  the  writ  be  good,  it  is  not  to  any 
purpofe  to  objed  tn  the  form  of  fuch  writ,  if  the  form  of  the  count  be  thereupon  infuflicicnt  j  but  if 
the  count  be  an  fubftanct  variant,  the  defendant  may  fliew  it  any  time  in  arreft  of  juc^ment,  becaufe 
the  court  has  no  auihority  to  proceed  in  a  matter  of  fubftance  different  from  the  original.     If  a  man 
fleadz  to  tht  aiHon  of  the  turit,  he  allows  both  the  form  of  the  county  and  the  writ )  for  if  he  admits, 
that  if  the  form  of  the  writ  and  count  were  adapted  to  the  pUintiff's  cafe,  that  fuch  form  is  good  and 
iiifliciesiCy  fince  to  objcA  to  the  adion  not  quadrating  to  the  plaintiff's  cafe,  does  admit,  that  if  it  be 
fukd  by  the  count,  that  it  does  allow  that  the  plaintiff  has  before  the  court  a  count  in  form  fufficient. 
iS  the  dcftndutt  pleads  in  bar  to  the  a^utn^  be  admits  the  form  of  the  %vrit  ard  count  \  for  he  anfwers  to 
the  right  in  demand,  and  puts  that  right  in  ilTue,  and  thereby  admits  that  there  is  a  fufficient  form  to 
put  in  ifliie ;  and  therefore,  though  a  man  pleads  non  aflumpfit  modo  Se  forma,  yet  tbt  modo  &  forma 
does  riot  traverfe  the  form  of  the  writ  or  count,  but  the  fubftance  of  the  promife  Qnly  ;  which  ia  the 
true  reafon  why  yon  may  give  another  promife  in  evidence  different  in  time  and  place  mentiooed  in  the 
dccfaracion,  though  not  different  in  fubftance* 
•  Sec  dt.  Coorts,  alica,  ic^.  and  lecufaat  {d). 

G  3  3.  ThcL 
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3.  Thel.  Dig.  of  Writs,  Kb.  10.  cap.  i.  f.  ir.  fey*,  feeMidfu 
30  £.  3.  20.  how  the  order  is  obferved  well  $  firft,  ixcotnmum^ 
cat  ten  to  the  perfm  of  the  plmnt^  before  full  defence  mnde^  and  after 
to  the  county  and  then  to  the  writ  for  drfaubtfthefdaee  in  the  mneit  t 
and  after  that  contra  pacem  was  in  the  writ,  which  oi^ht  not 
to  be,  &c.  and  after  to  the  aBwn. 
A  man  OuH  4.  It  was  held,  that  after  plea  to  the  wrh^  a  man  may  pind 
thl?iu'!^t^°    /^  the  matter  of  the  count.     Thcl.  Dig,  lib.  !©•  cap.  i.  L  19.  citet 

after  plh  to   Mich.  24  E.  3.  47.  35. 

the  writ' ; 

but  as  amtcvt  curia  a  man  may p>ew  matter  affamt  \n  the  coant.     Thd*  Dag.  of  Wrks^  lib.  lO. 

cap.  I.  f.  30.  cites  Mich.  19  H.  6.  10,  ii.  and  4  H.  6.  16.  and  H.  20  H.  6.  19. 
|.     ^  -  in  dtbt,  the  defendant  took  exaptlon  to  the  vfrit  for  certain  caufes>  and  they  were  niledi 

L  7^  J      againft  him,  and  after  be  took  tptctpthm  to  tbt  county  and  was  not  fufitiedy  becaufe  he  had 

pleaded  to  the  writ  before  j  quod  nota.     Per  Markham^  it.it  matter  apparent  in  the  <nunt ;  and  therefore 

a  fir  anger  may  aver  h  as  amicus  curia  ^  to  inform  the  court  for  error,  by  which  he  was  admitted  to 

aver  it  to  the  courts  and  not  otherwife.     Quod  nota.     Br.  Exception,  pi.  i.  cites  19  H.  6.  lo. 

Pleas  in  j.  By  exception  to  the  count  the  writ  fliall  abate  \  for  tlierc  is 

are^fo")!."*     no  other  judgment  of  it  but  quod  querens  nihil  capiat  per  breve 
count firfi,     fuum.    Br.  Brief,  pi.  14*  cites  9  H.  6.  io» 

and  after  to 

the  %vrit ;  but  to  the  matter  of  the  count  a  man  may  plead  after  he  ha)  pleadted  in  abatement  of  the 

writ.    Fin.  Law  8vo.  363. 

6.  In  nuq/le  in  A.  and  B.  tlic  I  ft  exception  was  to  the  count; 
the  2d  two  daU'Sy  and  none  without  addition  ;  the  3d  that  A.  is  a 
hamlet  of  B.  and  the  4th  that  B.  is  in  A.  end  not  a  vill  ty  ilfilf 
The!.  Dig;  of  Writs,  lib.  10.  cap.  i.  f.  2^.  cites  Mich.  9  H.  b, 

42. 


»"  "fv^  (X.  a)     Pleas  to  tl>e  Writ. 

of  the  con-  ^  ' 

clulion,  fee 

(C.  b)  I-.  pLEAS  to  the  writ  arc,    ift.  Such  as  are  apparent  in  the 

*-  nvrit.  And  of  this  the  defendant  may  at  ail  times  take 
advantage.  2dly.  Such  as  rcjl  upon  the  defendant s  plea^  as  mif- 
nofmer,  jointenancy,  nontenure,  non  habetur  aliqua  talis  villa, 
or  over-dale  or  nether-dale  of  the  place  where  the  adiion  is  laid, 
and  not  of  which  the  defendant  is  named,  unlefs  in  cafes  where 
putlawry  lies ;  or  that  the  lands  Jie  in  A.  and  not  in  B.  which 
pleas  the  defendant  is  bound  to  take  in  time,  and  have  a  care 
that  he  be  not  concluded  of  them  by  his  general  appearance, 
continuance,  or  imparlance.  3dly.  Obfervc,  that  if  the  de- 
fendant for  matter  apparent  in  the  writ,  pleads  in  abatement 
thereunto,  that  he  fhall  both  in  the  beginning  and  ending  thereof, 
'  pray  judgment  of  the  writ,  viz.  petit  judicium  de  brevi  pneitSo, 
&ic.  hut  if  for  matter  out  of  the  writ,  as  excommunication,  then 
he  ihall  pray  judgment  in  the  conclufion  of  his  plea  only.  Brown's 
Anal.  5. 

2.  Scire  facias  upon  a  fine  by  the  heir  of  him  in  the  remainder  \ 

the  tenant  faid  that  the  fine  was  to  H*/or  life,  the  remainder  to 

the  father  and  mother  of  the  plaintiff  in  tail,  and  that  the   mother " 

of  xkt  plaintiff,  nfter  the  death  of  the  tenant  for  life^  entred  into  the 

.  land. 


hxii^  und  was  felfed  by  force  of  the  fine,  judgment  af  the  writ  s 
and  admitted  a  good  plea  to  the  writ«  Quaere  if  it  be  not  to 
the  a£Hon  of  the  writ ;  and  the  other  faid  tliat  H.  infeofPed  his 
mother,  and  prayed  execution.  And  per  Ferfey,  Kirton,  and 
Clapton,  this  is  a  furrender^  and  fo  feifed  by  force  of  the  fine  j 
and  if  the  faid  H.  tenant  for  life  had  charged  and  infeofFed  him 
11^  remainder,  yet  he  Ihould  hold  charged  for  life  of  the  tenant 
for  life,  and  not  after  ;  and  yet  Belknap  awarded  the  writ  good. 
Quod  minim  !     Br*  Sc;re  Facias,  pL  53.  cites  50  £.  3.  6. 

3.  Interlining  in  a  bond,  and  the  writ  is  made  according  to  it, 
{hall  not  abate  the  writ ;  per  Thirn.  But  a  rafure  goes  to  the 
a£Hon,  but  the  variance  by  the  interlini^ig  is  to  the  writ ;  per 
Hort.     Br.  Brief,  pi.  129.  cites  14  H.  4.  18. 

4«  Where  the  tenant  pleads  the  entry  of  the  demandant 
pending  the  writ,  he  Ihall  conclude  to  the  writ,  &c.  TheL 
Dig.  215.  lib-  15.  cap.  4.  f.  5.  cites  4  H.  6.  27.  Mich.  34  H. 
6.  8.  and  4  £•  4.  35. 

5.  Where  a  man  pleads  Aat  the  plaintiff  is  an  alien  born,  or 
a  villein,  or  outlawed,  he  may  choofe  to  conclude  to  the  writ, 

or  to  the  a£tion.    Thel.  Dig.  215.  lib.  15.  cap.  4,  f.  4.  cites     [  77  ] 
HilL  32  H.  6.  27.  and  10  H.  7.  11. 

6.  Annuity  of  lis,  per  ann.  by  prefcription.  The  defendant  faid 
thai  he  held  the  advonufon  of  D.  of  him  by  lis.  per  ann.  which  is  the 
fame  rent^  and  demanded  yW^w^///  of  the  writy  and  the  defendant 
was  awarded  to  anfwer  over ;  for  it  is  only  argument,  Br.  Brief, 
pi.  30.  cites  33  H.  6/34. 

7.  In  trefpafs  of  goods  taken,  the  defendant  may  fay  that  the 
plaintiff  bailed  them  to  him,  and  fo  he  may  have  writ  of  detinue ; 
judgment  of  the  writ ; .  this  is  a  good  plea ;  per  Choke  J.  Quod 
non  ncgatur.     Br.  Brief,,  pi.  340.  cites  2  E.  4.  25. 

8.  Plenarty  by  6  months  of  the  prefentation  of  a  flranger  is  no  Br.  Quart 
plea  for  the  incumbent  to  plead ;  per  tot.  cur.     For  it  is  not  to  the  Impcdit, 
moriti  for  he  docs  not  give  a  better  writ  again  ft  any  pcrfon  JjtessVc. 
certain,  nor  it  is  not  to  the  aEHon  ;  for  it  does  not  intitle  him  to 

the  patronage.     Br.  Plenarty,  pi.  9.  cites  16  £•  4-  n* 

9.  In  ceffavit,  if  the  tenant  faySy  that  he  holds  of  the  plaintiff 
hyfeveral  tenures^  and' not  by  one  intire  payment,  this  goes  to  the 
writ,  and  not  to  the  adlion;  per  cur.  Br.  Ceffavit,  pi.  42. 
cites  10  H.  7*  24., 


(Y.  a)     Pleadings  to  the  Adion  of  the  Writ. 

I.  T   AST  feifn  in  writ  of  poffeffion  without  title  is  to  the  writ, 
^^  and  by  title  it  is  to  the  a£tion  in  every  writ,  but  in  writ  of 
right.     Br.  Mortdanceftor,  pi.  16.  cites  5  Aff.  i. 

2.  Debt  upon  a  bond  by  J.  T,  grocer  of  L.  which  words  (grocer 
tf  L,)  were  interlined  in  the  bond,  and  Horton  pleaded  it  to  the 
writ.  Thirn.  Ch.  J.  faid,  that  that  which  is  interlined  is  only  to 
give  additioftf  and  therefore  the  plea  goes  to  the  aftion,  and  not 
to  the  writ,  by  which  he  awarded  that  the  defendant  anfwer, 

G  4  contrary 
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cbntrary  to  the  opinion  of  Hank,  and  HUI9  two  of  the  otker 
juftices.    Br.  Variance,  pi.  85.  cites  14  H.  4.  18. 

3.  hvo^'xy  becatife  the  plaintiff  held  /^  rod  rf  land  by  10/.  The 
plaintiff faid  that  he  held  tivo  houfes  by  ^s.  abfyi^e  hoe  that  be  held  the 
4  rod  by  i  o/.  Judgment  of  the  avowry.  And  per  Martin  and 
Hull,  this  is  to  the  atbion  of  the  avowry,  and  not  in  abatement 
of  the  avowry ;  but  if  he  fays^  that  tie  four  rod  are  held  by  one 
fervice^  and  the  two  houfts  by  other  fervkes^  this  is  a  good  plea  in 

abatement  of  the  arowry.    Br.  Avowry,  p!.  49.  cites  5  H.  5.  4. 

4.  Quarc  impedit  quod  perraittat  ipfum  preitntzTt  ad  ecclefiam 
deB,    Wefton  demanded  judgment  of  the  writ;    for  the  de^- 

Jendnnt  is  par/on  of  H*  and  B.  is  a  chapel  and  parcel  of  H.  and 
thofe  of  B.  take  their  facrament  at  H,  and  B.  Is  only  a  chapel 
of  eafe,  and  has  been  adjoined,  and  is  parcel  of  the  church  of 
H.  time  out  t)f  mind,  and  demanded  judgment  of  the  writ ;  and 
per  Newton,  this  goes  in  bar,  and  not  to  the  writ.  Br.  Quarc 
Impedit,  pU  76.  cites  8  H.  6.  32. 

5.  Detinue  ofz  deeds ^  the  one  by  which  A.  leafed  to  W,Jor  iife^ 
the  remainder  to  the  plaintiff y  and  the  other  by  which  A^  releafed  all 

.  his  right  to  the  faid  tenant  for  lifct  who  is  dead*  And  the  bcft 
opinion  was,  that  becaufe  the  ooe  deed  appertained  to  the 
plaintiff,  and  the  other  not,  it  goes  to  the  aBion  of  parcel^  and  not 
only  to  the  writ ;  for  aBion  may  lie  in  parcel^  and  in  parcel  not^  as 
of  dower  of  land  in  common,  or  prxcipe  quod  reddat  of  land 
and  advowfon,  and  the  like;  but  if  a  man  confeffes  that  his  aclion 
[  78  ]  does  not  lie  in  parcel^  ot^  if  it  be  jalfe  in  parrel ^  it  goes  to  all  the 
writ.     Note  the  divcrfity.     Br.  Brief,  pi.  18.  cites  9  H.  6.  54. 

6.  Where  a  man  is  outlawed  upon  capias  ad  fatisfaciendum,  by 
natne  of  W.  S,  of  S.  and  corner  by  capias  utUgatum,  ^ndfaysj 
that  he  was  of  Z).  &c.  and  not  of  5.  if  this  iffue  be  tried  betnveen 
the  parties  it  fia II  bind  the  iing^  and  if  it  be  found  between  the  king 
and  the  party  defendant^  it  Jhall  bind  the  plaintiff;  per  Brown 
prothonotary :  but  fcire  facias  was  awarded  to  warn  the  plain- 
tilF,  notwithftanding  his  •yiiig ;  and  by  him,  if  this  matter  had 
been  pleaded  to  the  writ  before  the  oi^tlawry^  it  had  not  gone  but 
to  the  writ ;  but  now  after  judgment  it  goes  to  lofe  all,  or  gain 
all ;  fo  that  now  it  is  peremptory,  where  at  (iril  it  had  gone 
hut  to  the  writ  if  it  had  paflcd  for  the  defendant ;  but  if  it  ^^d 
palled  againft  him,  then  it  had  been  peremptory  on  the  ^jart  of 
the  defendant ;  contrary  on  the  part  of  the  plaintilF.  Br.  Pe*. 
remptory,  pi.  17.  cites  21  H.  6.  21. 

7.  In  quare  impedit,  where  the  plaintiff  in  his  count  make^  title 
to  the  advoivfon  ippendanty  and  the  difendant  fhe%os  fine  levied  of  the 
ntoictyy  fo  that  the  moiety  is  in  grofs,  judgment  of  the  writ ;  and 

•it  was  doubted  if  this  goes  to  the  writ,  or  to  the  aclion.    Br.  Quarc 

Impedit,  pi.  lo.  cites  33  H.  6.  11. 
IRut  it  IS  no         8,  In  ajffe  by  2,  the  defendant  faid  that  the  one  is  alien  horn^  judg- 
Tton  pcr^*     ment,  &c.     This  is  to  the  aflion  againft  Iiim.     QUod  nota  bene. 
Tonal,  that     Br,  Nonabilitie,  pi.  51.  cites  7  £.  4.  29. 

the  plaintiflf 

js  an  alia  hem ;  contra  In  adlion  Kii  or  ffllxt*     Br.  Nonabilitie,  pK  40.  «)te9  5S  H»  8»  ■■  n  ■  ■>?< 

l^enizeA,  pi.  i^  cicci  S.  C« 

o.  In 


Himteineht.  yz 

^  In  deit  njpen  movery  of  joL  if  the  defendant  fajs  that  theplaifiilf 
has  levied  part^  it  is  no  plea  to  the  writ^  but  to  the  a£lion  \  ftr 
Littleton*  So  of  acquittance.  Contra  it  feems  if  it  was  Uwed 
pending  tie  nvrit.    Br.  Brief^  pL  486.  cites  7  £•  4.  3a.  s.  P.  Br. 

lo«  As  in  dower  again/l  guardian,  -who/aid  that  be  was  not  guar--  Brief,  pi. 
dian,  judgment  of  the  writ,  and  admitted  for  a  good  plea  to  the  If.^' f '^^.f 
a£Hon  of  the  writ.    Br.  Brief,  pi.  490*  cites  9  £.  4. 3 1.  when  it"^ 

apfcars  by  tbe  plaintiff^t  dedantiooy  or  the  defcfldajit's  plea,  that  the  plaintiflT ought  xot  to  have  thtfamg 
hut  amctUf  writf  it  is  lA  the  defendant'^  fit^icM  to  conclude  either  to  the  writ,  or  to  the  a^ioa  of  ihc 
wrU  j  as  where  dtwtr  is  brought  a^ainf  a  guardian  who  pleads  that  he  is  not  guardian,  and  prays  judg- 
:af  t)|C  writ.     BfOini*s  Anal.  5.  Hc«th*s  May.  22.  in  totidem  verbis. 


II.  It  feems  that  he  whd  pleads  to  the  adflon  of  the  writ,  fhall  If  a  man 
conclude  to  the  writ.    Br.  Brief,  pi.  490,  S^io'f'^* 

tlie  writ^  he  may  cbuje  to  conclude  judgment  §f  tbe  wrltf  or  judguunt  Ji  affio  i  ftr  Vkth^h*  and  Shelley, 
jnftkcs.    Br.  Brief,  pi.  492.  [4S8]  cites  A  H»  8.  i.    ■      ■  Br.  Brief,  pi.  405.  [409]  cUesS.  C. 

(2i.  a)  Pleadings  to  the  Writ,  and  over  to  the  Adion^ 

!•  iN  mortdancefier  by  2  parceners,  as  to  one  of  them  the  tenant  fald 
-^  that Jbe  was  file  feifed  of  that  which  Monged  to  her  portion  the 
day  of  the  writ  purchafed,  judgment  of  the  writ,  and  admitted, 
without  pleading  over  to  the  points  of  the  writ.  But  it  was  faid 
that  he  imght  have  pleaded  non^tenure  of  this  portion,  and  if  it  be 
fotmd,  &c.  Thcl.  Dig.  216.  lib.  15.  cap.  5.  f.  5.  cites  8  E.  2.  It. 
Kane.  Mortdaunc.  40.  &  22  AS".  19. 

•2.  \njurtis  utrum,  the  tenant  pleaded  that  ajiranger  held  parcel  not  So  Injuris 
named;  and  if  it  be  found,  &c*  that  the  detnandant  is  feifid  of  his  ^^  '^* 
Jealty  of  thofi  tenements,   \sfc»   and  if  found,  &c.  he  faid  that  is  n^uibedy 
layfee,  and  not  franhatmoigne,'iiQ.  and  held  a  good  plea.     Thel.  «ndthede« 
Dig.  215.  lib,  15.  cap.  5.  f.  i.  cites  12  E.  a.  Juris  Utrum  12.  ^^"?"' 

f  leaded  the  vcucber^  that  be  xvbo  is  voucbedf  nor  none  of  bis  ancefiort^  tec.     To  which  the  tenant  faid  that 
Jeifed,  yrlfty  4ec.     JUd  if  It  be  found  that  not,  &c.  tbat  the  teutments  are  bis  lay'fie.  Sec,  and  adimttei. 
Thel.  Dig.  215.  lib.  15.  cap.  5.  f.  2.  cites  Hill.  17  £•  2.  Counterple  de  Voucher  ii2« 

So  whm  the  tenant  in  juris  utxumtteaded  mijnofmer  of  the  ^mandamtf  and  if  found,  ftc.  that  the  de- 
fmamdant  bus  rte^vend  bit  fealty ,  and  if  found,  Arc.  he  pleaded  a  Jfteial  title ,  vfitbfi  bit  lay*feet  and  fi<?% 
er<r.  all  was  admiRed  per  cur.  Thd.  Dig.  216.  lib.  15.  cap.  5.  f.  9.  cites  P4fch.ii  £•  3.  }w\» 
Vtrnm  t. 

•C79!l 

3.  In  ti^fe  of  ntifqnce,  the  tenant  pleaded  that  he  had  nothing  in 

the  place  where,  Isfc*  but  only  in  parcenary  with  fuch  a  one  not  named, 
&c«  And  if  it  be  found,  &c.  he  faid  the  plaintiff  had  nothing  in  the 
tenements  to  which,  &c.  at  the  time  of  the  nufance,  bu(fuch  a  one  waa 
ieifedi,  &c.  and  prayed  that  it  be  inquired  by  affife,  and  fo  it  was. 
Thcl.Dig.  215.  lib.  15.  cap.  5.  f.  3.  cites  Mich.  18  E.  2.  Affife  374. 

4.  In  niortdancejler,  the  tenant  pleaded  f ion-tenure  of  parcel,  and'if 
it  be  found,  &c.  ne  is  ready  to  hear  the  recognizance,  Thel.  Dig. 
216.  lib.  15.  cap.  2.  f.  4.  cites  2  Aff.  ic.  and  thatfo  he  ought  to 
pkad^  and  cites  12  AIT.  8. 

5.  In  aj/ife,  one  who  pleaded  mifnofmer  of  himfelf  did  not  plead 
wer  to  the  affife,  and  admitted.  Thel.  Dig.  216.  lib.  15.  cap.  5.  f. 
7.  Mich.  5  E.  3.224. 

6.  In  ff//  in  vita  of  tenements  in  3  vills,  the  tenant  pleaded  that  all 
fie  land  in  demand  is  in  ene  of  the  vills^  and  pleaded  over  in  bar  by  the 

deed 
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ieeJ  of  the  ancejhr  ofibe  dentanJnni^  fvith  nxmrraniij  »d  was  re- 
cetved)  and  the  demandant  was  received  to  maintain  his  wrir,  and 
to  reply  to  the  bar.  Thel.  Dig*  216.  Ub.  15.  eap«  5.  f.  6.  cites 
Mich.  6  E.  3.  290. 

B»tibi4*  7.  Itis  faid)  thatf/ia/fai^/  a  man  ihall  not  plead^ /rowy^^,  &c. 

t^^*"^"**  Thel.  Dig.  216.  lib.  15.  cap.  5.  f.  8.  cites  Mich.  8  £.  3.  439.        ♦ 

Nontenure  14  ind  21  H.  6.  Maintenance  de  Brief '2 3.  that  in. attaint  die  tenant //We^iy9*.Vffirrr^CT>r. 
wallyy  and  if  found^  &c.  thry  have  made  good  eatb»  And  fo  where  tenancy  in  comrmn  ^as  pleaded  r»  tbt 
^riif  he  was  forced  to  ^Uad  wer  to  tbtfalfe  catb,     nild.  cites  27  Aff»  61 .     29  AiT.  9. 

8.  Where  the  tenant  pfe^jJs  not  attached  3y  15  day^  aiid  it  is 
found  that  he  ivas  by  examination  of  the  bailiS*  upon  his  oath,  yet 

the  tenant  may  plead  over  quia  nulla  pccna.      Thel.  Dig.  216.  lib. 
15.  cap.  5.  f.  10.  cites  22  AfT.  19. 

9.  In  ajjlfey  the  tenant  may  pUad  that  he  is  an  earl  not  nanted 
early  without  pleading  over  to  the  afTife,  &c.  becaufe  it  is  triable  by 
record  if  he' be  an  carl  or  not.  But  otherwife  it  is  of  abbots, 
priors,  ^c.    Thel.  Dig.  21^.  lib.  15.  cap.  5.  f.  11.  cites  22  AS. 

24. 

10.  A  man  ihzA' plead jotntenaney  qJ  the  part  af  the  plcintijf^  an4 

tn'ifnafmer  of  the  plaintiff,  without  pleading  over  to  the  affife*     Thel. 
Dig.  2i5.  lib.  15.  cap.  5.  C  12.  cites  28  Aff.  36.  Quaere. 

1 1.  In  offife%  with  every  plea  to  the  writ  that  is  friJfle  by  affifey  be 
^           wght  tp  plead  oyerUo  the  ajjife,.    But  a  man  ihall  plead  outlawry  or 

excommunication  in  the  plaintiff,  without  pleading  over  to  the  aOife* 
Thel.  Dig.  2x6.  lib.  15.  cap.  5.  f.  13.  cites  Trin,  40  E.  3.  29. 

1 2*  But  in  affife  of  nufance  before,  thejheriff  in  the  county^  the  dc- 
{tn^titfhall  plead  to  the  writ  matter  triable  ty  afftfe^  without  pleadi$/g 
pveTy  if'  it  be  found,  &c.  becaufe  the  jurors  jliall  Hot  have  the 
tiew  out  the  party  himfelf.  But  before  thejujlices  he  ought  to  plead 
over,  j/"  found,  &c.  nultort^  Scc^  or  not  levied  to  nufance.  Thel. 
Dig.  216.  lib.  15.  cap.  5.  f.  14.  cites  Hill.  50  E.  3.  .1 1. 
r  80  1  13*  I^  cejptvit  iht  tcnznt  pleaded  that  he  held  by  feveral  fer^ncer^ 

feV.  and  as  to  this  parcel^  that  it  was  open  and  fifficient  to  his  dif- 
,tref8,  &c.  Thel.  Dig.  216.  lib.  15.  cap.  5.  f.  16.  cites  Pafch.  10 

£•  4.  2. 

(A.  b)     In  what  Cafes  there  fliall  not  be  any  Plea  in 

Abatement, 

I.  tN  recordarc  which  removes  the  plea,  the  words  of  the 
^  garnifhment  which  fiiould  be  to  the  plaintiff  were  to  the 
the  defendant,  by  which  it  was  pleaded  to  the  writ,  &  non  allo- 
catur; {or  pone  or  recordare  cannot  be  abated  ;  for  the  plea  is  not  held 
upon  them^  and  therefore  fpecial  writ  of  garnifhment  was  awarded, 
for  the  court  is  lawfully  feifed.  Br.  Brief,  pi.  494.  cites  3  H# 
6.  2. 

2.  8  faf  9  ^.  3.  cap.  31.  /  3.  No  plea  in  abatement  fhall  be  ad-' 
mitted  in  afuitfor  partition^  nor  fhall  the  fame  abate  by  reafon  of  tkf 
.  death  of  any  fefutnt. 


atatrment*  Bo 

9 

(B,  b)    "What  Pleas  fliall  be  faid  Pteas  in  Abatement, 

and  what  in  Bar. 

I.  'TTHAT  the  demandant  himjelf  it fetfed  of  parcel^  may  be  to  the 
•*    writ  or  to  the  action,  at  the   eleftion  of  the    tenant. 
ThcL  Dig.  149..  lib,  ii.  cap.  35,  f.  19,  cites Trin.  22  E.  3.  8. 

%.  Aflife  againft  2.  The  one  pleaded  in  bar^  and  the  other  pleaded 
j^ntemmcj  to  the  verity  and  iht  plaintiff  chofe  him  luho  pleaded  in  bar 
for  bis  tenant^  and  faid  tliat  tlie  other  had  nothing ;  7t,nd  found  by 
the  alTife  thai  he  who  pleaded  in  bar  had  nothing,  and  that  the  other 
^vas  tenant.  And  they  were  in  opinion  that  the  plaintiff  {hall  an- 
fwer  to  the  jointenancy^  and  ill  by  the  reporter  i  for  by  jhe  mif 
eleBing  of  his  tenant  xh^  writ  Ihall  abate,  as  ivell  where  each  pleads 
in  bar  ftn}erally,  as  where  the  one  pleads  in  bar  and  the  other  to  the  writ; 
and  after,  becaufe  the  plaintiff  could  not  deny  the  jointenancy,  the 
writ  was  abated.     Quod  nota,  Br.  Aflife,  pi.  25.  cites  44  E.  3.  23. 

3.  A  man  fhall  not  plead  entry  of  the  plaintiff  pending  the  writ  to 
the  writ,  nor  acquittance  of  the  debt  in  writ  of  debt  pending  the  writ, 
j/n/e/s  it  be  pleaded  after  the  lafl  continuance.  Br.  Brief,  pi.  88.  cites 
50  E.  3.  4.  perPerfey&  Hamm. 

4.  Trefpafs  for  taking  of  20  iron  bands  for  a  waggon.  Yelver- 
ton  faid,  that  tlie  vill  of  B.  is  an  ancient  vill,  In  which  has  been 
held  a  fair  iyich  a  day  yearly,  time  out  of  mind,  and  the  cuftom  i« 
that  e^}ery  one  ivho  brings  any  thing  to  the  vill  to  fell,  f mil  pay  fo  much 
to  the  viliyir^  cuflom,  and  that  the  plaintiff  2X  fuch  a  fair  brought  his 
merchandizes  there  to  fell,  and  he  as  bailiff  of  the  vill  required  him  to 
pay  his  cuftom,  and  he  refufed,  by  which  we  took  the  fame  goods  for  cuf 
torn,  and  after  he  came  to  us  and  paid  the  cuftom,  and  we  delivered 
them  to  him,  and  fo  he  was  polTeffed  of  them  the  day  of  the  writ 
purchafed,  judgment  of  the  writ;  and  he  was  awarded  to  anfwer; 
for  "This  is  no  plea  to  the  writ;  for  he  fhall  have  this  in  evidence  to  qua-- 
lify  damages,  but  ftiall  not  have  it  for  plea.  Br.  Trefpafs,  pi.  130. 
cites  19  H*.  6.  34. 

^m  So  of  beafls  taken,  and  they  come  bach  to  the  owfirr,  yet  the  writ     [  81  J 
fhall  be  general,  and  the  matter  fliall  be  in  evidence;  and  fo  it  feems 
here  that  it  is  a  good  pica  in  bar,  but  fliall  not  cpnclude  to  the  writ. 
Br-  Trefpafs,  pi.  130.  cites  19  H.  6.  34. 

6.  Debt  upon  an  obligation  againf  A,  who  demanded  oyer  of  the 
obligation,  and  had  it;  and  that  it  appeared  by  the  obligation  that 
this  A.  and  one  H,  were  bound,  which  B.  is  in  full  life  not  named,  judg- 
ment of  the  writ,  and  ill ;  for  hcfiall  fay  in  fail  that  A*  and  B, 
were  bound,  which  B,  is  in  full  If e,  &c.  Quod  notaby  award.  Br. 
Pleadings,  pi.  139.  cites  28  H.  6.  2. 

7.  In  debt,  if  the  defendant  pleads  receipt  of  parcel  pending  the  writ,  Ctntra  of  «- 
by  the  bed  opinion  this  does  not  go  to  the  writ,  h\xt  to  the  aSlion  of  "//J^{'J|^ 
this  parcel.     Br.  Brief,  pi.  498.  cites  34  H.  6.  i,  2.  wri/ j  \t  h 

falfe  in  f^rcel*     Br.  ibid* 

8.  Debt  againft  R.  W.  late  of  London,  gentleman.     Laicon 
prayed  judgment  of  the  writ  j  for  the  Tower  of  London  is  within  Lon* 

don^ 


St  aiatemetttt 

Ahj  which  is  a  county  m  itfelf,  and  not  efLoniwi  iuttsimi  ^the 

jwrifdiBion  rf  London^  and  extends  into  the  county  of  Middlefez  \ 

and  that  the  defendant  the  day  vf  the  writ  purcbafed^  and  all  times 

e^er^  dwelt  in  London  in  the  tower  of  London^  ahfque  hoc  that  he  ever 

.  dwelt  in  the  city  and  county  of  London,  out  of  the  tower  of  Lomkn, 

&  hoc,    &c.    and  becauie  it  was  pleaded  by  attorneys    snd  this 

ptea  is  contrary  to  his  warrant  of  attorney^  therefore  no  plea  bj 

the  opinion  of  the  court.    Br.  Brief,   pi.  347.   cites  4  £•  4* 

16,  17. 

Br.  Dete^    *     9.  Debt  upon  a  bond  of  20  /.    The  defendant  pleaded,  that  the 

^*  '  -^'c     P^^^^Hff^  ^^  received  5A  theret^  pending  the  writ :  judgment  of  thft 

Brooke  fayV  writ,  &  nou  allocatur,  without  Jhewing  Jpedalty  thereof  agatnft 

4^  10^-      ^cialty  ;  for  it  was  held,  that  it  goes  in  bar  for  this  parcel  \  but 

S«  tortile    *^  '^  ^^^  merely  to  the  writ,  it  feems  there  that  it  fliall  be  a  good 

wxic  may  be  plea  to  the  writ»     Br.  Brief,  pi.  361.  cites  7  £•  4<  15* 

wittMnitfpe- 

cklty  \  contrary  of  pka  in  )mv> 

TO.  In  detinue  the  defendant  faid^  that  the  deeds  were  delivered 
to  him  by  the  plaintiffs  and  by  J,  B.  and  his  feme,  upon  certain  con* 
ditionSf  and  prayed  garni/hment,  and  had  fcire  facias  returned 
fcrved,  and  the  baron  came  and  demanded  judgment  of  the  writ,  be» 
eauje  it  is  of  the  delivery  of  the  baron  and  feme  made  during  coverture^ 
which  fliall  be  faid  tlie  delivery  of  the  baron  only.  But,  per  Pi^ 
got  &  Choke,  the  writ  is  good ;  for  there  is  a  diverfty  between  writ 
original  and  writ  judicial  as  here  ;  for  fuch  writ  of  detinue  ihail 
abate^  for  it  is  the  proper  fuit  of  the  plaintiffs  *,  but  this  is  the 
afk  of  the  court,  and  therefore  if  it  be  awarded  by  the  court  again/I 
i,  where  itjhall  be  but  againfi  oncy  yet  it  is  good  againll  the  one. 
Br.  Brief,  pi.  367.  cites  8  £.  4.  15,  i5. 

11.  Trcipaft  againfi  Jkf.  and  R.  of  20  Jheep  taken,  the  defendant 
fnid,  that  the  property  of  i^  the  time  of  the  trefpafs  fuppofedwas  to 

Al.  only,  alifque  hoCy  tic»  that  it  was  in  both,  and  that  the  property 
of  the  njl  niHU  in  R.  as  above,  &c.  abfque  hoc,  ice,  judgment  of 
the  writ  brought  by  them  in  common,  and  a  good  plea.  Br. 
Brief,  pi.  369.  cites  10  E.  4.  4. 

1 2,  Afjtfe  by  the  tnajler  and  confreres  of  the  fraternity  of  the  Ni^e 
Orders  Aftgels  in  B.  tlie  defendant  faid  that  no  fuck  corporation, 
this  is  in  bar,  and  not  to  the  writ,  by  which  he  faid,  that  the 
fr;iternity  was  ineorporated  by  the  name  of  mnjler  and  confreres  of 
the  fraternity  of  Ali  Saints  and  the  Nine  Orders  of  Angels  in  B. 
Abfque  hoc  that  it  Ls  incorporated  by  the  name  as  above,  and  if, 
&c.  Nul  tort,  and  this  is  to  the  writ,  quod  nota.  Br.  Brief, 
pL  398.  cites  22  E.  4.  34. 

Tijd.  Dig,  13.  In  fcire  facias  of  200  a:res  of  land,  the  defendant  pleaded 
^Q2.  lib.is.  0  recovery  agaittft  him  by  A,  pending  the  writ,  of  100  acres  of  the 
;^'  ^MaS.  fi'^^^^  ^"^^^  ^''^  *  judgment  of  the  \n:it,  and  no  plea  becaufe  he 
c.  *  did  not  fay  100  acres  parcel  of  the  20o  acres*     Br.  Brief,  pi.  461. 

cites  2Z  K.  4.  8. 
[  S2  ]         14.  In  debt  upon  contrary  and  receipt  of  party  puis  darrein  con- 
^j' ^^J'^vpon  tJnuance  was  pleaded.     And  it  was  held  to  ht  no  good pka,  ,be-' 
•  Vlint  '      ^atf^  it  might  be  given  in  evidence:  lui  if  it  bad  been  upon  debt 
u-^M'  13  upom 


a&atemitit  iz 

upcn  J^ciaky^  It  muft  have  been  pkaded  in  bar.    Per  Holt  Ch.  J,  mmt  of  pan 

1 2  Mod.  C42.  cites  3  H.  7.  3.  K  puhdarrdM 

^  "^  conttnuanctj 

mhich  the  plalstiflf  accepted  in  bar.  Per  Holt  Ch.  J.  the  tieftntfant  could  not  hare  pleaded  it  in  abate- 
Bcnty  bat  muft  have  done  it  in  bar.     i  a  Mod.  541.  Trin.  xS  W«  3.  pjercc  v.  FacJtfton. 

15.  Fonatdan  again/l  jt.  M.  vfho  vouched  R.  ivho  mt<rei  and 
vuuhed  over  W.  who  entertd  and  votiched  an  infant^  and  after  the 
fUa  wot  fine  die  by  deniifn  of  the  hing^  and  r Summons  was  fuedg 
the  tenant  faid,  that  after  the  plea  was  put  fine  die,  J,  N.  brought 
fennedon  againft  him,  and  recovered  by  confejfion  of  the  aEtlon^  and  he 
entered  que  efiate  he  has  in  the  land  ana  had  in  the  life  of  the  re^ 
cpveror,  and  the  title  ^  the  demandant  mefne  between  the  title  of  the 
reeoveror  and  the  judgment,  judgment  of  the  writ ;  and  was  not 
fufiered  to  the  writ,  out  in  bar  by  reafon  that  it  was  upon  re-  ' 

fummons.  And  it  was  agreed,  that  recovery  upon  confeflioa 
had  upon  elder  title,  and  averred  accordingly,  is  good|  notwith« 
[landing  that  it  be  upon  confejjion  and  cannot  be  to  the  writ,  for 
it  appears  that  he  had  purchafed  it  pending  the  writ.  Br.  Brief, 
pL  535.  cites  5  H.  7-  38,  39. 

x6.  &  in  wq/fe  qnas  tenet  the  tenant  may  plead  that  he  has  fur^ 
rend&ed,  judgment  of  the  writ,  quas  tenet.  Br.  Brief,  pi.  543* 
cites  10  H.  7.  II. 

1 7.  In  annuity  till  he  be  promoted  to  a  competetit  benefice,  if  the  S*  if  the  m- 
defendant  tenders  to  him  a  competent  benefice  pending  the  writ  and  ""^  fxpir>n 
he  refufes  it,  this  is  to  the  adVion.     Br.  Brief,  pi.  441.  cites  25  minel^]&«j^- 

H.  7.  I.  i#i^  the  writ 

is  gone,  and 
tlie  ptaiotiff  It  put  to  »dioa  of  dtbt.     &x.  ibid. 

18.  When  a  man  pleads  a  plea  which  goes  to  the  aclion  of  the 
writ,  he  may  choofe  if  he  will  conclude  to  the  ivrit  or  to  the  a£Hon 
of  the  writ,  per  Fitzh.  and  Shelley  juftices.  Br.  Brief,  pL  405. 
cites  26  H.  8. 

19.  One  who  had  letters  of  admnifiration  being  fued  as  executor  In  debt  «- 
may  plead  this  in  abatement  of  the  writ  which  named  him  exe-  l^''"fi  ^-  *» 
cutor,  &c.  ^QiKCTc.     D.  305.  b.  pL  61.  Mich.  13  &  14  Eliz,  Zurli^^. 

Anon.  •-  Unce  ihc 

pltiidtd  a'7h 
nsMt  fir  that  her  har^m  dud  intrfatt  and  Jht  took  admtnijfrafion  aff^ve  h'x  that  (he  is  executor  or  ever  ad- 
niniAeied  as  exemtor  j  per  cor.  This  plea  is  only  in  abatement  and  not  pleadable  after  imparUucc^ 
tedjod^ment  for  the  plaintiff,     a  Ler.  190.  Pafch.  ^9  Car.  a.  B.  R.  Crjnviwll  v.  Sibly. 

The  plc.UJng  t)ut  he  is  adminiitrator  is  no  pica  in  bar.     i  Salk.  196.  pi.  4.  Mich.  5  W.  8t  M.  tn 
B.  R.  Harding  v.  SalLill.  S.  P.  But  he  may  plead  this  in  abatement.     And  per  Hoit  Ch.  J« 

W  a  jtidfmeitt  be  had  againft  him  tn  fuch  a^ion,  and  afterwards  he  i«  faed  as  adiqiniftrator  in  anothorv 
he  may  pkad  the  former  judgment  in  bar  ultra  ^od,  &c.  and  the  caie  of  U.  30  c.  b»  Wat  denied  <• 
be  la«.     11  Mod.  46.  Mich.  5  W.  &  M.  S.  C. 

20.  fTtw  brought  debt  upon  a  bond,  the  defendant  pleaded,  that 
the  bond  was  made  to  them  and  to  another,  and  that  all  1  had  an  affion 
ofdebtpen£ng  againfi  him,  and  Atmzndcd  Judgmetitj!  a ffio.  Upon 
demurrer  it  v^s  adjudged,  that  the  bond  being  made  to  2,  upon 
which  they  counted,  cannot  be  intepded  a  bond  made  to  3 ;  and 
if  it  be  a  plea  it  is  an  abatement  of  the  bill,  and  not  in  bar. 
Cro.  Eliz.  20a.  pL  31.  Mich.  3a  &  33  Eliz.  B.  R.  Ifham  v. 

ai.  la 


Zit  Sibaimsnt 

2i«  In  dcht  upon  ioftdj  the  condition  was  to  deliver  ao  quarteri 
of  wheat,  defendant  pleads,  that  petidenU  biUa  the  plaiaiiff  had 
accepted  15  quarters^  and  demands  judgment  of  the  bill.  And 
adjudged  no  plea,  for  it  is  collateral  and  not  parcel  of  the  fum 
contained  in  the  obligation,  and  if  it  be  a  plea  it  is  in  bar  and 
^  not  in  abatement.*    And  adjudged  for  the  plaintiff.    Cro.  E.  253« 

pi.  23.  Mich.  33  &  34  Eliz.  B.  R.  Stone  v.  Radifh. 
C  83  3         22.  In  debt  on  bond,    defendant  pleads  firelgn  •aitachmenf  of 
part  pending  the  htlL    This  is  a  plea  in  bar  and  not  in  abatement* 
Cro.  E.  342.  pi.  21-  Mich.  3d  &  37  Eliz.  B.  R.  May  v.  Mid- 
dieton. 

23.  There  is  a  difference  between  a  plea  in  ahafetnent  and  a  plea 
in  tary  for  in  a  praecipe  quod  reddat  it  is  a  good  plea  that  the 
demandant  entered  into  the  land  after  the  laft  continuance  wnthout 
alleging  any  eflate  in  him  \  quod  fuit  concefTura,  per  Coke  Ch.  J, 
And  the  reporter  remarks,  that  it  feems  fuch  plea  (hall  be  good 
only  in  fuch  aftions  where  by  intendment  the  entry  of  the  plain- 
tiff is  not  taken  away,  for  there  by  his  entry  he  is  feifed  in  fee 
having  a  right.     Roll.  Rep.  322.  Hill.  13  Jac.  B.  R.  Loyd  v. 
BctheL 
Cro.  J.  507.    *    24.  The  plea  thaf  there  are  other  iertcnants  not  fummoned  is 
pi.  19.  s.c.  good  in  perfonal  aElionSy  but  not  in  rrtf/a£lions ;  for  ifi  rfeal  aftions, 
Haiighton"  ^  °"^  tcrtcnant  anfwers  without  the  other,  he  is  at  no  prejudice, 
and  it  being  for  morc  land  cannot  be  recovered  againfl;  him,  than  what  he  is 
ir.  a  real  ac  f^jfed  of.  '  But  in  pcrfonal  aftioHS  this  plea  Ihall  not  be  allowed, 
lia"  aiio^j  f*^^  ^^  o*^^  '"^y  ^^  charged  with  the  intire  debt.     Per  Haughton 
food,  but     J.  and  agreed  per  Doderidge  J.  &  non  negatum.     2  Roll.  Rep, 
thatti.-unt   -,    Mjch.  i6Tac.  B.  R.  MicheU  v.  Croft  &  al. 

ibould  not       JT  j 

abate",  and  that  ihc  dofcnJant  wDuU  not  anfwcr  till  the  other  was  warned^  and  therefore  adjudged  for 

the  defendant. i  Roll.  Rep.  54.  fays,  judgment  wa's  quod  breve  caflctur,  and  that  a  new  writ 

of  fcirc  facias  Should  ifluc  againfl  the  perfon  not  fummpned  and  the  other  tertenant)» 

S.  P.  in  debt       2  J.  When  a  plea  concludes  in  ahateinenty  it  is  not  peremptory; 

Pafch.*^!'  ^^  ^^  *  P^^^  ''^  abatement  be  pleaded  in  bar,  it  is  peremptory* 
Car.  i.  B.    Allen  6^.  Trin.  24  Car.  B.  R.  Beaton  v.  Forcft. 

R.Sid.  189. 

Burden  v.  Fenrars. S.  P.  in  trefpafs,  where  defendant  pleaded  in  abatement,  that  he  xvitb  others  tTJ 

the  trejpafz ;  and  it  was  prayed,  that  thougii  he  pleaded  this  in  abatsement^  yet  inafmuch  as  he  hod  con- 
fcfTed  the  trcfpafs,  judgment  final  fhall  be  given  3  but  the  court  were  of  opiniouj  that  it  is  only  a  !«• 
fpondcas  oudcr,  inafmuch  as  he  had  fa  pleaded  it.  Sid.  190.  pi.  18.  Pai'chi  16  Car.  2.  B.  R* 
"Wright  V.  Bright.  ^ 

26.  Twifden  J.  faid,  that  it  hath  been  always  aigreed  f6r  laWf 

.  .  .         that  if  debt  or  trover,  &c.  be  brought  for  a  moiety,   and  nil 

debet  pleaded  by  the  defendant  who  is  a  ftrangcr,  this  hath 

made  uie  declaraijfon  good.     And  if  fuch  pka  as  hese  be  pleaded 

bj  n  Jlranger,  this  is  in  abatement.     And  if  it  be  by  a  tenant  in 

common  agt^if^fi  his  companion^  this  plea  is  in  bar;  which  was 

granted.    Sid.  49.  pi.  11.  Mich*  13  Car.  a.  B«  R.  C>le  v.  Ban* 

bury. 

sKeb.  <;o3.       27.  If  an  original  bears  te/le  before  the  mo^iey  is  due,  it  is  abate«» 

pl.70.Mcr-  able;. but  a  latitat  may  be  taken  out  before  the  money  is  due, 

wlyls.  c?   y^^  ^^  V^^^y  ^^^^  "^'  ^^  arrefteti  on  it  before.    Vent,  a 8.  Pafch» 
J21  Car.  2.  B.  R.  Uanway  v.  Merry. 

28.  In 


Statement;  8j 

-aS,  In  irwer  die  defendant  pUadedi  thai  the  fiaintiff  mwr  had  In  trmm'   , 
nny  thing  in  they  Uxu  nifi  conjunElim  isf  pro  indivifa  with  two  othcrsy  i^i^IS'* » 
end  concluded  Sn  0^atemtnt*     The  court  held  the  plea  good  In  bar^  s.  andkitn^ 
though  pleaded  in  abatement ;  for  the  defendant  fliews  that  tlie  fc^^*  were 
plaintifF  hath  no  caufe  of  a£lion,  and  fo  it  fbnll  be  taken  in  bar.  ^fj^'^hc* 
2  Mod*  63,  HilL  27  &  28  Car.  2.  Stubbings  v.  Bird  &  tX.  others  died. 

and  the 
{oodt  came  to  the  defendant's  hands,  &:c.  Defendant  pleads,  that  tliey  were  ^Qint  tncrchanti^  .and  no 
furvWor  by  law  amongtl  thcm^  and  fo  prays  that  the  plaintiiF,  as  to  the  joint  good^,  may  be  barred. 
Demorxtr  and  judgment  pro  quaer*,  for  though  im  fuzvivor,  yet  the  plSmtiffbad  right  ta  a  purpart y  and 
jcMtnan^  ou^ht  (o  be  pleaded  ia  aWtemeoty  and  not  In  bar.  11  iViod.  3.  Mi^«  »  W.  Sc  M«  Ktmp 
v.  Andrews. 

29«  In  debt  on  a  judgment  the  defendant  pleaded  In' abate-  »Mod.4S. 
xnent  a  writ  of  error  pending ;  upon  demurrer  and  argument  it  ^[^}\^  ^' 
was  held  per  tot^  cur.  to  be  no  plea ;  and  that  the  law  was  al-  s.  p.  and 
ways  fo  taken  till  one  cafe  in  Pemberton's  time,  when  a  difference  HoJt  faid  he 
was  made  between  fuch  plea  in  bar  and  in  abatement.  But  the  J^^^  ^ 
court  held  it  all  one,  and  judgment  *  for  the  plaintifF.  And  after-  condant  re- 
wards it  was  pleaded  in  bar,  and  the  plaintiff  had  judgment,  foiutioasia 
Show.  146.  Hilk  I  W.  &  M.  Rottenhoffer  v.  Lenthall.  whkh*«, 

rhat  this  is  no  plea  in  bar  or  m  abatement,  though  there  had  been  fonne  contrary  refolntions  in  lord 
North's  and  L«d  ChieC-Baron  Turner^*  time,  but  that  wai  a  new  notion  ;  and  Dolbin  and  £yre  J. 
(abfente  Gregory)  agreed  ^  and  that  there  was  no  difference  between  ita  being  pleaded  in  abatement  and 
in  bar  ;  and  that  fi>  it  was  S  W.  3.  per  tot.  cur.i  In  debt  upon  a  judgmtnt  in  B.  R.  the  de/endanc 
^aded,  that  after  die  judgment  a  torit  of  errtr  was  brought  in  Cnm*  Scacc.  direded  to  the  Chicir 
Jafticc  of  B.  R.  npon  which  the  caufe  was  xtnaoved  before  the  judges  there,  where  it  yet  remmins  »». 
aeterwunedf  and  prai^td judgment  ifJicfttall  ht  compelled  toaafwer  ^ucujque  the  caufe  be  determined' there} 
upon  which  the  ^\i\x\iAS[ dmurreJ^  and  adjudged  that  the  defendant  anfwer  over  j  for  this  is  not  a  plea 
either  in  bar  or  in  abatement ;  s^id  fuch  a  condufion  quoufque  is  not  good  ;  for  it  is  not  like  a  plea  of 
cxnMnninnicatinn  }  for  th^^  he  b  only  ft(^  till  the  fepteoce  difghar^cd,  and  the  party  may  have  a  r^ 
famxDoas  or  re-auachment,  but  the  law  does  not  give  any  fuch  remedy  here ;  and  Holt  Ch.  J.  iaiUt 
that  this  might  be  pleaded  in  abatement,  but  not  in  bar  \  for  though  the  plaiutlfF  hai  commenced  b.s 
mSim  tooJccHy  it  is  not  a  reafon  why  he  fliould  be  barred,  though  it  may  be  a  reafon  why  the  fuit  ihouid 
be  abated }  ^r  if  a  fiirt  facias  in  fuch  caie  had  been  brought,  fuare  cxecutim'.eru  habere  non  debet,  ii\ 
fuch  caie  a  writ  of  error  pending  might  be  pleaded  in  bar  of  the  execution.  Skin.  590.  Mich.  7  W. 
3.  B.  R.  Rowley  v.  Ralphfon. 

Debt  on  a  jodgment  in  B.  R.  the  defendant  pleaded  in  abatement  error  depending  in  the  Exchequer 
CbambtTf  and  held  good  \  bnt  if  the  defeniant  concludes  non  debet  rtfpoudere  qvwffuCf  it  it  not  good 
becauie  we  have  no  re-fummons.     5  Mod.  6S.  Mich.  7  W.  3.  Dailiwood's  cafe. 

Latw.  600.  602.  Mich,  xi  W.  3.  DkntoM  v.  Evan:,  S.  P.  And  Powel  J.  faid,  that  this 
aAJoa  iiai  been  allowed  ever  fince  H.  the  iixth's  time,  and  that  Ibmetimes  it  has  been  pleaded  in  abate- 
ment, and  foaaetimee  in  rctardatione  of  the  fuit ;  but  he  faid  it  cannot  be  good,  becaufe  there  can  be 
no  certain  time  for  re-fummons  of  the  party  when  the  judgment  Hionld  be  affirmed,  as  there  is  in  the 
cafe  of  protedion.  But  no  rcfolution  was  given  wf.ethcr  the  ptea  was  good  or  not,  or  what  conclufion 
oaghc  to  be  made.  But  there  is  a  nota,  that  in  Mich.  9  W.  3.  C.  B.  Aldrkd  v.  Havsring, 
fudcplea  was  adjudged  ilV  becaufe  it  concluded  petit  judicium  dc  Uevi.  ■■  p.Sec  tit.  Superfedeaa  (B) 
pl.  4«  and  the  notes  there. 

•  .  .  •[843 

30.  In  d^bt  on  bandy  the  defendant  ^/•r'.W<?</  that  the  day  of  payment  Ld.  Raym. 
u  not  yet  comey  and  concluded  in  abatement.     Adjudged  that  it  R<^P- 345- 
was  no  good  plea  in  abatement,  for  it  ought  to  be  pleaded  in  bar}  BcrtEa* 
for  in  erery  plea  in  abatement,  the  defendant  ought  to  (hew  the  s.  c.  a  re« 
plaintifF  how  to  bring  a  better  writ,  whereas  here  he  fhews  that  ^P<>^^"> 
the  plainliiT  ought  to  have  none  at  all.     Comb.  483,  Trin.  jo  W.  awarded." 
%.  B.  R.  Owen  v.  Bulkley. 

31.  If  plea  to  the  writ  be  for  any  matter  appearing  in  tie  Hvrit,   pai.  33,  pj. 
he  fhall  begin  it  with  a  petit  judicium  debrevi,  aqJ  Ihall  coiiclude  *».  s.  c. 
in  the  fame  manner  j  tut  if  it  be  for  any  thing  out  of  tiic  writ,  ^J'^^^J^ 

12  a» 


i 


84  abatetmnt; 

ti  ^  flbit  IS  jottitenaneyi  taontcnure,  or  the  like^  the  eondttfictt  onlyj  and 
^'S'  '*  not  the  beginning  of  the  pleai  ihall  be  ia  fuch  manner ;  per 
Trinl/jw.  Pyci**  qvod  Browne  concei&t.  Mo.  30*  pl«  99«  Trin.  3  £liz. 
3.  in  caie  of  Anon* 

°*^*  32.  WiiMver  a  thing  mAUh  vf  iH  natun  isAiar  happens^  and 

is  fkaded  puis  darnin  eMtinuance^  it  admits  of  no  anfWer ;  and 

*  See  Mi^    this  he  faid  Was  neii  Hit  the  cafe  of  ^  foreign  attaehment,  though 

V.  MliMle-    that  has  been  held  to  be  matter  of  payment,  and  therefore  a  good 

^^'  plea  in  bar;  fior  like  the  cafe  of  the  demandant's  entry  into  fart 

of  the  land  puis  darrein  continuance  $  for  that  is  the  party* s  own 

.    off  only:  per  Holt  Ch.  J.     la  Mod.  54I1  54a.  Trin.  13  W.  3, 

in  cafe  of  Pierce  ▼,  Packfton. 

irth*  143*       33*  ^  replevin^  property  in  afhmtger  may  be  pleaded  either  in 

utcher  T.    bar  or  in  abatement ;  for  it  ntterly  deftcoys  tlie  plaintiff's  a£tion. 

,*^*"Tr  Mich,  a  Ann.  B.  R.  i  Salk.  5.  Prefgrave  ▼•  Saunders. — 6  Mod* 

S.  C.  81.  S»  C. — X  Lev.  921  Wildman  ▼*  North. — ^Vcnt»  249.  S.  C.-^ 

S.  C.  cited  per  Holt  Ch.  Ji  Carih.  244. 

34.  A  plea  that  goes  to  the  a^Hon,  and  not  to  the  perfon  of  the 

plaintiff,  ought  to  be  pleaded  in  bar,  and  not  in  abatement  \  and 

if  pleaded  in  abatement,  it  may  after  a  reipondeas  oufter  be 

pleaded  in  bar.     L.  P.  R.  4.  cites  M.  4  Annae, 

II  Mod.  93.       *  35-  In  debt  by  H.  as  adminifhrator  to  T.  F.  qitoad  one  bond  only^ 

A  ^^^'h        ^^  defendant  pleaded  in  ahOement,  that  adminifiration  was  granted 

ket  T.  Tilly  brfore  to  7.  C  if  this  bond,  which  J,  C,  took  on  him  the  adminiftra'^ 

it  not  S.  P,  tion^  ana  is  alive,  and  thcfe  letters  of  adminiftration  in  full  force,  &c. 

9  -  Q     ^  Exception  was  taken  that  this  was  matter  in  bar,  and  could  not 

■•    ^  J  be  pleaded  in  abatement,  becaufe  it  perfeBly  deRroys  all  right  if 

off  ion  In  the  plaintiff  j  whereas  in  a  plea  in  abatement  the  de^*' 

fendant  muft  always  give  the  plaintiff  a  better  writ ;  and  the  di& 

ference  is  where  it  is  pleaded  m  the  plaintiff  or  defendant  him- 

felf,  or  in  a  ftranger  i  as  if  the  fuit  is  againft  the  defendant  as 

executor,  who  pleads  that  J.  C.  died  inteftate,  and  admmiftration 

was  granted  to  him,  this  is  pleadable  only  in  abatement ;  but 

where  the  plea  is,  that  a  ftranger  is  executor  or  adminiftrator,  it 

is  a  bar.    And  per  tot.  cur.  accordingly ;  and  therefore  a  refpon«- 

deas  oufter  was  awarded.   2  Ld.  Raym.  Rep.  1207.  Mich.  4  Ann. 

Hackett  v.  Tilly.  • 

36.  A  man  covenanted  not  to  fue  huiband  and  wife  upon  a  bond 
entered  into  by  the  w^e  during  the  life  of  her  hufband,  afterwards, 
contrary  to  this  agreement,  he  puts  the  bond  in  fuit.  This  cove- 
nant cannot  be  pleaded  in  bar,  but  muft  be  pleaded  in  abatement 
only.  Arg.  10  Mod.  162.  Trin.  12  Ann.  B.  R.  in  cafe  of  Wil* 
liams  V.  Miles. 

«  37.  In  debt  again/I  an  heir  on  the  bond  of  his  anceftor,  the 
defendant  pleaded  infancy,  and  prayed  that  the  parol  demur.  Tlie 
court  (abfente  the  Ch.  J.  and  Lee  J.)  held  this  a  temporary  plea 
in  bar,  and  not  in  abatement,  a  Barnard.  Rep.  145.  Paicb*  5  Ge^ 
2.  More  T.  Eyles. 


^datanent;  '  85 


(C.  b)  Conclufion  of  Pleas  in  Abatement.  ^  [^;  ^' 

pi.  30. 

'T^HE  conclufion  of  the  plea  of  divorce^  and  Jo  not  his  feme ^ 
^    waved  the  precedent,  which  was  triable  by  the  certificate 
of  the  ordinary,  and  made  the  conclufion  to  be  triable  per  pais. 
Br.  XVaiver  de  Chofes,  pi.  |8.  cites  30  AfT.  8. 

2«  In  fortrudon  upon  grant  of  a  reverfion^  the  conclufion  ihall 
be  per  formam  donat'  &  concefs'  praed*  Thel.  Dig.  113.  lib.  10. 
cap.  23.  f.  15.  cites  Hill.  50  £.  3.  2.  and  tlie  Regiftcry  fol.  239. 
and  if  it  be  per  formam  doni  &  finis  prsed'  cites  eod.  fol. 

3.  \n  forger  offtilfe  deedSf  the  bill  was,  that  the  deed  was  wrote 
in  the  tmie  of  H.  5.  and  the  publication  and  proclamation  in  the 
time  of  H.  6.  and  concluded  in  contemptum  domini  regis  nunc, 
&c.  and  held  good  per  Martin  J.  and  Wefton  Serjeant,  but 
Rolf  contra.  Thel.  Dig.  114.  lib.  10.  cap.  23.  f.  23.  cites 
Mich.  4  H.  6.  4. 

4-  Bjr  8  H.  6.  18  and  19.  in  London,  or  other  places,  where  f^H??!^, 
they  have  fpecial  grant  not  to  be  impleaded  elfewhere,  there  they  infi^ciiu  * 
conclude  Ji/dgfntnt  de  brevi,  and  {hall  not  conclude  to  the  jurifdic^  «»"y»  *»^'*>« 
thn.  And  38  H.  6.  19.  where  the  defendant's  plea  dotfi  prove  ?J^,**tothtt 
that  the  plaintiff  may  have  anotlier  writ  in  the  fame  court,  there  writ,  md 
he  Ihall  conclude  to  the  writ  and  not  to  the  jurifdi£tion  *  \  but  concludes  to 
by  Prifot  37  H.  6.  24.  if  the  pica  be  in  bar,  and  the  conclufion  hTihS^^te 
to  the  writ,  it  fhall  be  taken  in  bar ;  and  fo  is  34  H.  9.  i  &  2.  condemned, 
Heath*«  Max.  33.  ^««fc  »>/ 

'''*  hit  conclu« 

fion  he  h^tk  admitted  the  writ  to  be  good.     The  like  law  if  he  pleads  to  the  jurifdidion,  and  coo- 
•Ittdes  to  the  writ.     Heath's  Max  33. 

*  S.  I*.  Br.  Bar,  pi.  ^j.  cites  37  H.  6.  23.  and  ihall  not  be  taken  to  the  writ,  according  to  the 
coj^.n6oii  I  per  Prifoc,  quod  non  negatar. 


5.  He  who  pleads  feveral  tenancy  fhall  not  conclude  to  the  writ, 
but  vouch  or  plead  over  in  bar  \  and  yet  the  demandant  fliall  not 
t^ifwcr  10  the  bar  nor  to  the  voucher,  but  maintain  his  writ.  C  86  3 
Quod  nota^     Br.  Traverfe  per,  &c.  pi.  70.  cites  19  H.  6.  13. 

6.  In  forger  of  deeds,  if  a  man  pleads  in  bar,  and  concludes  to  ^'*  ^J^P- 
the  luritf  or  §  contra^  the  court  fhall  take  the  plea  as  it  is  ;  per  Pole  s,  p,  ci^t* 
and  Porting,  accordingly.     And  per  Newton,  if  a. man  pleads  in  s.  c. — - 
bar,  and  concludes  to  tne  writ,  the  court  fhall  award  that  he  an-  Jj^^'  '^ 
fwer  as  to  the  writ,  and  (hall  compel  the  plaintiff  to  anfwer  to  pUadtapUs 
the  bar.     Br,  Brief,  pi.  440.  cites  22  H.  6.  53.  »»  ^''.  and 

CvMc/udiS 

jadpaoTt  tf  she  writ,  it  Ihall  be  uken  to  the  z&loa,  and  not  to  the  writ ;  per  Prifot.     Quod  non 
orgator.     Br.  Brief,  pi.  j;^.  ciiei  37  H.  6.  24.  S.  P.  Br.  Barre,  pi.  47.  cites  37  H.  6* 

23.  per  Prifot,  according  to  the  conclufion. 

If  a  plea  be  good  in  matter,  and  wants  its  ordinary  conclufion  as  affiroMtive,  &  boc  psratus  ^,  &c. 
and  dhfp^^tit  Judicium  J  id  hoc  admitti  debet,  this  ii  vicious,'  and  the  plea  not  good.  Br.  Faux 
laiJn,  pi.  $1-  cites  %%  H.  6.  53.  and  37  H*  6.  24. 

7.  In  afftfty  if  the  tenant  pleads  releafe  with  warranty^  and  fays  Br.  Eftop- 
no  more,  the  plaintiff  fhall  recover ;  for  he  ought  to  aver  his  ^y^^\!^' 
flea^  and  conclude  formally.    Br.  Brief,  pi.  44c.  cites  22  H.  6.  53.  s*.  cl 

Vou  1.  H  8.  In 
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A  man  may  3,  fn  debt,  if  the  defendant  pleads  a  plea  nvhicb  gees  to  the  aBiortf 
^^m'J^  fliirf  concludes  judgment  of  the  writ,  yet  it  fliall  go  in  bar.  Br.  Brief, 
€OMcluJt       pi.  498.  cites  34  H.  6.  I.  2. 

judgment 

0/  the  writ ;  for  if  he  cannot  have  a'dion  he  cannot  have  writ  j  per  Littleton*    Qaod  non  negatur* 

ir.  Brief,  pi>  H3-  ^'^^  3^  ^*  ^*  '^* 

When  a  man  fitMit  a  pka  wbUb  gtt  t«  the  affhn  of  the  wriff  be  may  chafe  if  he  will  mrulmde  M 
the  wrir^  w  10  the  a8wn  of  the  writ  \  per  Fitsh.  ft  SbeUey  J.    Br.  Brief^  pi.  405.  cites  26  H.  8. 

But  in  forcible  entry,  if  a  man  pUadt  to  the  %ortt^  and  concluJu  to  the  aBkn^  judgment  Ji  affto^  aad 
the  plaintiff  demun,  the  defendant  ihall  be  condemned  ;  for  iy  the  eonclufon  the  writ  it  affirmed*  Br. 
Bricl,  pi.  »43*  dtea  36  H.  6.  i8« 

9.  If  one  writ  be  brought  where  itfhould  he  another  writ,  he  fhall 
conclude  judgment  of  the  writ  ,•  but  if  writ  be  brought  in  one  courts 
where  it  fhould  he  brought  in  another  court,  he  {hail  conclude 
judgment  ft  curia  cognofcere  velit.     Br.  Faux  Latin,  pL  105.  cites 

38  H.  6.  18. 

10.  But  [it  j  is  ho  ^\ez.that  2  acres, parcel  of  the  manor,  extend  inta 
C.  judgment  of  the  writ ;  and  fo  the  firft  plea  was  alfo  to  the  writ, 
as  it  feems,  and  this  is  no  plea  ;  for  he  fhall  not  recover  the  manor 
in  this  aBiony  hut  damages.  Contra  where  the  land  may  he  reanvered. 
Br.  Brief,  215.  cites  9  E.  4.  3. 

11.  If  a  man  cannot  plead  to  the  writ,  unlefs  by  fhewing  rf  the 
matter  of  bar,  there  he  may  fbew  it,  and  conclude  to  the  writ*  Br. 
Brief,  pi.  543.  cites  10  H.  7.  11. 

•  12.  iff  debt  the  defendant  may  plead  outlawry  in  the  plaintiff,  and 

€onclude  to  the  perfon,  and  yet  uie  matter  goes  in  bar,  and  after  he 

may  plead  in  bar  alfo.     Br.  Brief,  pi.  543.  cites  10  H.  7.  ii. 

ir^cde-  J  2^  When  a  man  pleads  a  plea  which  goes  to  the  a5lion  of  the 

pleads  a  plea  Writ,  he  may  chufe  if  he  will  conclude  to  the  writ,  or  to  the  a^ion 

to  the  writf   of  the  wiit }  per  Fitzh.  &  Shelley  J.    Br.  Brief,  pi.  405.  cites 

andconeludiM    ^  i^    g. 

judgment  fi 

eieiiOf  he  (hall  be  condemned  ;  for  the  conclufion  wares  the  plea  to  the  writ.     Centra  if  he  pleads  a  pies 

to  the  affiouf  and  teaeludes  judgment  of  the  vfrity  thii  ia  good.  ,  Br.  WaiTcr  de  CiMfes,  pi.  31.  cites 

36  H.  6.  x8. 

14.  In  debt  againfl  an  executor,  he  pleaded  that  there  was  another 
executor  living,  who  had  adminifiered,  and  concluded  judgment  Ji 
uBio,  where  he  ought  to  have  pleaded  in  abatement  of  the  bill. 
The  plaintiff  replied  that  billa  caffari  non  debet  \  and  held  goo), 
notwithftanding  the  bar  of  the  defendant  would  have  eftopped  him 
from  concluding  to  the  adlion.  Mo.  692.  pi.  958.  Onely  v. 
♦[  87  ]  Fontleroy. 

Ibid.  The  •  15.  In  replevin,  the  defendant  made  conttfance,  and  alleged  tke 
makeTa  property  in  H.  S.  and  not  in  the  plaintiff,  and  therefore  demanded 
quKre  if  judgment  of  the  writ*  The  plaintiff  demurred  generally,  and  it 
the  dfmur-  was  adjudged  againft  the  plaintiff;  for  it  was  refolved  that  the 
Scid,.^  defendant  has  election  to  conclude  his  pica  in  abatement,  as  here, 
Cro.  1.519.  or  to  plead  in  bar,  viz.  £t  fie  petit  judicium  fi  a£tio. '  a  Roll, 
pi.  J.  s.  c.  Rep.  64.  Hill.  16  Jac.  B.  R.  SalkiU  v.  Skelton. 

but  S.  p.  *^      ^ 

doei  not  appeal..  Mod.  &14.  pi.  4S.  Pafch.  zS  Car.  2.  in  C.  B.    Ma^k  k  Stebbin«  t. 

Buds  &  HAaEXsoN^  Refolired  that  a  pka  maybe  1  good  plea  in  abatement,  thongh  it  containa 
natter  that  goes  in  bar,  and  fclied  on  the  cafe  inioH.  7.  ii.ata  cafe  in  point,  and  the  cafe  of 

Salktll  V.  Skelton  above  ^  and  judgme'nt  wat  gWen  accordiflgly. .$.  C.  cited  Ai^*  Comb.  4S3. 

and  1  Ld*  Raym.  Rep.  ^43*  S.  C»  cited  %  Mod.  63.  per  cwt 

16.  In 


l6*  In  debt  en  bond  the  defendant  pleaded  z  plea  in.  bar^  and  ^"^  ^hen 
concluded  in  bar,  whereas  the  p/fa  itfelfwas  only  a  plea  in  abatement ^  tL'^dcfend. 
and  confequently  a  refpondeas  ouiler  iifould   in  fuch   cafe   be  zntpieaM 
awarded  i  yet  per  cur.  i^  being  pleaded  in  bar,  judgment  final  *"  **»**«- 
fliaJl  be  given,  and  fo  it  was.   Sid,  189.  pi.  18.  Pafch.  16  Car.  2.  "^^^^1^ 

B.  R.   Burden  v.  Ferrers.  Qthers  did 

tbt  treftafs  ) 
and  it  was  moved  that  though  he  had  pleaded  it  in  abatement,  yet  having  confefTed  the  trefpafs,  judg* 
ment  final  fissdl  be  given  \  but  the  court  held,  that  only  a  refpondeas  oufter  (hould  be  awarded.  Sid.  190. 
p).  18.  Pafch.  16  Car.  2.  B.  R.     Wright  v.  Bright*  .  Kcb.  715.  pi.  41.  S.  C.  andrefpon- 

deaf  oufter  wraa  awarded. 

17.  The  nature  of  a  plea  in  abatement  is  to  intitle  the  plaintiff 
to  a  better  writ ;  but  where  the  defendant  Jbews  thai  the  plaintiff 
hath  no  caufe  of  aHion,  though  he  concludes  his  plea  in  abatement, 
yet  it  ihall  be  good  in  bar.   2  Mod.  64.  65.  Hill.  27  ic  28  Car.  2. 

C.  B.  Stubbins  v.  Bird. 

18.  In  trefpafs  againft  4  defendants  they  all  appeared,  and  after  s^alk.  117. 
divcrfe  continuances  3  of  them  pleaded  the  deadi  of  the  4th  after  J||'  3'  ^^^^- 
the  laft  continuance ;  &  petunt  judicium  de  brevi  &  quod  breve  Lucy,  s'.c. 
praedi£^  cafletur.     And  upon  demurrer  it  was  adjudged  ill  in  the  adjudged  ac« 
conclufion,  which  ought  to  be  et  petunt  judicium  fi  curia  ulterius  ^^^^^^ 
procedere  vult,  and  not  judicium  de  brevi  ic  quod  breve  cafletur ;  coorfe  of 
for  the  writ  was  actually  abated  by  the  death  of  the  other  defend-  «*>«  ^«  *• 
ant,  and  a  refpondeas  oufter  was  awarded.     3  Lev.  120.  Trin.  ™*^*^'*' 
35  Car.  2.  C.  B.  Hallowes  v.  Lucy.  mnce  h 

itil,  a  prfjimg  judpnenf  if  tki  count  is  a  plea  In  bar ;  and  in  that  caTe^  if  you  pUad  in  aiati- 
aunt  •/  ih€  €mntj  you  mull  mt  pray  judgment  of  the  count,  and  that  the  count  may  be  quaHied  }  but 
yott  wtufi  pray  jadgmtnt  of  hill,  and  that  the  bill  may  be  quaflicd.  Judgment  affirmed,  a^  Mod.  133* 
Trio.  9  W.  3.  in  Cam.  Scacc.    Leaves  v.  Bernard. 

19.  A  difference  was  taken  by  Holt  Ch.  J.  upon  33  H.  6.  i8.  J^^J*** 
that  a  plea  which  begins  in  abatetnenty  though  it  concludes  in  bar,  is  hqJ^j^^/J^^ 
a  plea  in  abatement ;  and  that  e  contra  a  plea  concluding  in  bar,  u  the  ^Ht^ 
though  it  begins  in  abatement,  is  a  plea  in  bar.     Show.  4.  Pafch.  '^^^^  ^ 

I  W.  &  M.  *  Cameth  v.  Priour.  pica*iii^. 

If  the  defendant  pleadi  to  the  writ^  and  concludet  to  tbi  oBion^  the  plaindff  ihall  hate  judgment  againft 

him,  for  admitting  the  pUintift'^s  writ  to  be  good  by  the  condufion  of  the  plea.     The  like  law 

where  the  defendant  pleads  to  tht  juri/difHoftf  and  concludet  t§  the  writ.     If  he  pteadf  to  the  a£liom  of 

the  writ,  he  muft  camclude  to  the  vjrit»     Brown*t  Anal.  S.       ■  *  Comb.  106.  107.  S.  C  by  the 

name  of  Caltbet  y.  Paioa,  and  S.  P.  accordiogly»  and  that  if  it  ihould  n«t  be  foy  yet  the  plaintiff 

ha^bg  replied  cajfari  non,  &c*  hath  made  it  fo. 

■ 

20.  In  debt  on  a  judgment  in  B.  R.  it  is  a  good  plea  in  abate- 
ment that  error  is  pendvig  in  the  Exchequer^Chamber  ;  but  if  the 
defendant  concludes  turn  debet  refpondere  quoufque,  it  is  not  good  ; 
for  B.  R.  has  no  re-fummons :  per  Holt  Ch.  J.  5  Mod.  68. 
Mich.  7  W.  3.  Daihwood's  Cafe. 

21.  In  cafe  for  felling  a  lottery  ticket  affirming  it  to  be  his    C  ^8  j 
own,  whereas  it  was  another's  5  defendant  pleaded  that  he  bought  r^.  j^™* 
it  bona  fide,  and  fo  fold  it ;  et  petit  judicium  de  narratione  isf  quod  s.  C.  an/ 
narr,  prtdiBa  caffetur :  plaintiff  demurred.     The  court  took  this  ^^^** 
plea  in  the  conclufion  of  it  to  be  in  bar  5  but  becaufe  it  was  fafeft  ^^j^  .^^f^ 
for  the  plaintiff  they  gave  judgment  to  anfwer  over ;  faying  that  dum  de 
could  not  be  affigncd  for  error  by  the  defendant,  becaufe  it  was  J^**°*:^ 
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•ndthat'tq  for  his  advantage,  t  Salk.  210.  Trin.  12  W.  3.  6.  R.  MedlriS 
htr^v.Stoughton. 

judicium  c.e  h'tUa  G^  quod  billa  cajfttur^  and  that  judgment  quod  biUa  cailetur  cannot  be  given  iq 
thU  cafe,  bc^'A*i<c  it  is  not  grayed.  Holt  Ch.  J.  admUteJ  this  true  in  demur reri^  but  not  im  pleat ^ 
becaufe  there  it  U  aSi'w  riuu ',  for  a  man  may  plead  in  abatement  of  the  declaration.  Fcr  Gould  J.  the 
matter  of  this  plea  is  plainly  in  bar,  It  being  new  ma:fir  cut  of  the  declaration,  and  the  defendant  (ayfl» 
in  quo  cafu  the  plaintiff  ought  not  to  have  his  adion,  which  is  iii  bar.  Holt  faid  *,  If  oatpleaJi 
matter  tvbicb  gca  in  har  but  legini  an^  concludes  his  pica  in  abatement ,  it  will  be  a  plea  in  abatenen^ 
for  it  is  the  beginning  and  conclufian  that  makes  the  piea.  But  if  he  btgins  in  har,  though  be  conclftda 
in  abatement  or  vice  njcrjay  it  will  be  a  pica  in  har. 

*  S.  P*  by  Hoit  Ch.  J.  accordingly  \  quod  non  fuit  negitum.     Show*  4«  Pafch*  i  W.  &  M«  in 
cafe  of  Carncth  v.  Prior. 

^tff  where  22.  Thc  court  feei'ncd  to  think  that  where  an  abfque  hoc  cdm^ 
^wdapar-  P^^fi^  '*^  HJukoU  matter  generally  as  ahfque  tali  catija^  it  may  conclude 
iicular  n-at-    iff  di  hoc  pofiit  fe  fupcr  patriam.     i  Salk.  4.  Mich.   I  Ann.  B.  R« 

#rra»d//^«e  Haywood  V.  Davis. 

tali  yt>ar'  * 

ra9$0f  &c»  it  ought  to  be  averred.     Ibid. 

£ut  if  the  23.  If  one  begins  in  ahatenuf^t  and  concludes  to  the  aBion  'tis  ill, 

^**  ^"^^^^^  if  the  plea  he  not  fufficient  in  har^  according  to  the  conclufion  ; 
witbag-rod  and  if  demurrer  be  to  fuch  pica,  in  that  cafe  judgment  fliall  be 
matter^  and  againft  the  defendant,  for  his  conclufion  affirms  the  writ  good.  Per 
th^tftT  Holt  Ch.  J,  1 2  Mod.  505.  Trin.  1 3  W.  3. 

tbatement»  it  will  be  well ;  for  the  plaintiff  cannot  have  a  good  writ,  if  he  has  not  a  go^  caufe  of 
•^00.     Per  Holt  Ch.  J.  12  Mod.  525.  cites  36  H.  3.  iS.  '  ' 

24.  If  a  nurit  be  ahateahle  in  itfelf^  as  being  for  a  wrong  man» 

defendant  may  fay  petit  judicium  de  billaf  becaufe  there  thc  adiori 

is  ill  conceived  ;  but  where  the  writ  if  well  conceived  but  bad  for. 

mifnofmery  defendant  cannot  conchide  fo.    JPer.  cur.  7  Mod.  150. 

Hill.  I  Ann,  B.  R.  Silvefter's  cafe. 
10  Mod.  25.  If  a  man  pleads  in  form  of  a  plea  in  abatement  that  nvhich 

Tohnf^  and  •^'^  '*'  Matter  might  be  pleaded  in  bar^  this  is  a  plea  in  abatement, 
Alth^*"  2nd  fo  vice  verfa  ;  for  it  is  the  conclufion  of  the  plea  and  not  the 
S.  P.  matter  of  it  that  makes  a  plea  in  abatement,  or  in  bar,    10  Mod, 

112.  Mich.  1 1  Ann.  B.  R.   Alice  and  Gale. 

26.  To  a  fcire  facias  the  plea  in  bar  is  always  concluded  by  an 

f9;ecutio  non^  as  in  other  cafis  by  an  aElion  non.     lo  Mod.  112.* 

Mich.  1 1  Ann.  B.  R.  Alice  and  Gale. 
But  if  there  27.  The  conclufion  of  a  plea  in  bar  generally  is  petit  jttdicittm 
is  neither  j^  narrotione ;  for  where  there  is  either  a  writ  or  a  bill,  thc  de- 
(tkhicli'^it  manding  judgment  of  the  declaration  is  a  confeiTion  that  th^ 
error)  nei-  writ  or  oill  is  good.  JO  Mod.  192.  Mich,  12  Ann.  B.  R.  John- 
therof  thefe  f^^  ^^^  Althani*  And  the  form  of  pleadiiie  in  abatement  is  petit 

twolormi       .    j»   •  J    i-tt  n/r    1  c^    /-»         ®  ^ 

are  jropcr,    judicium  de  billa.      10  Mod.  210.  S.  C. 

for  as  to  petit  judicium  de  billa  it  cannot  be,  there  being  no  bill }  nor  judicium  de  narratione,  for  It 
was  not  the  cafe  in  the  declaration,  but  thc  want'of  a  bill  that  is  the  error,  fo  the  plea  IhouM  be  /trir 
judicium  f  refpondire  cmptlli  debeat,     10  Mod.  211.  B.  R.  Johnfon  and  Altham. 

28.  In  aft  ion  for  fevcral  promifes,  defendant  pleaded  that  he  is 

chargeable  as  bailiff  and  therefore  the  aftion  fliould  have  been  in 

account,  and  concludes  iff  ideo  petit  quod  narratio  caffetur.  Per  cur. 

C  89  ]     the  plea  is  in  bar,  and  the  difference  is  where  a  plea  concludes  as 

^ii  does,  and  wjjere  it  concludes  %uod  billa  caffetur  s  for  that  is 

Qnly 
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^nly  in  abatcmcijt.    Judgment  was  given  in  bar.    Barnard.  Rep. 
\A  B,  k.  45.  Pafch,  I  Geo.  2.   Fclila  v.  Rawlins. 

(D,  b)  Ruks  as  to  Pleas  in  Abatement.     And  what 

is  to  be  done. 

1.  XT^HERE  a  man  may  have  a  writ  accord'tfig  to  his  caffj  he 
^^    muft  have  fuch  an  one^  or  otherwife  'tis  not  good^  Arg. 
2  And.  97.  pi;  191.  Trin.  24  Eliz.  in  cafe  of  Ardcn  v.  Darcy. 

2.  It  is  a  general  rule  that  in  all  aftions  where  the  thing  de^^ 
numded  cannot  be  hadj  or  the  perfon  again/}  nuhom  the  thing  is  de- 
hianded  cannot  yield  the  things  the  writ  (hall  abate.     As  in  a  writ 

•bf  annuity  by  grantee  for  years,  if  the  term  expires,  the  writ 
ihall  abate.  Arg.  Leo.  330.  Trin.  30  Eliz.  B.  R.  in  dafe  of  Wade 
V.  Prefchall. 

3.  Where  the  pleading  is  fuch  as  your  'Hbrit  cannot  be  good,  there  Where  j^r- 
it  is  a  ground  that  you  ought  to  maintain  your  writ ;  but  if  a  pracipe  f«^^  «*'''''• 
^ucd  reddat  be  brought  agatnjl  two^  and  the  one  pleads  non-tenure  w«/*'thc  '* 
and  the  other  accepts  the  intire  tenancy^  abfque  hocy  {jfr.  and  pleads  in  plamtlff  la 
har^  there  you  may  anfwer  to  the  bar^  becaufe  there  peradventure  ^."  '^P''^*- 
thc  writ  is  good  notwithftandirig ;  as  if  a  writ  be  brought  againft  ^nly  maintain 
the  feofibr  and  feoffee  upon  condition,  or  mortgagor  or  mort-  j^"  «'">• 
gagee  j  and  fo  there  is  a  diverfity.  Goldfb.  98,  pi.  i.  Mich.  30  &  ^Jgf'^nri' 
31  Eliz.  by  Anderfon,  in  cafe  of  Hazelwood  v.  Hafelwood.  b.  R. 

4.  A  plea  in  abatement  muft  be  pleaded  certainly.  Co.  Litt. 
203.  a. 

5*  There  needs  no  plea  to  abate  that  which  is  abated  of  it/elf. 
See  2  Roll.  Rep.  272.  Anon, 

6.  Upon  a  demurrer  to  a  plea  in  abatement,  the  faults  in  the  Cited  by  the 
declaration  cannot  be  examined.  Adjudged.  2  Lutw.  1592.  Trin.  ?!^^^^^' 

9  W.  3.  in  cafe  of  Bellafis  v.  Hefter.  ^J^^f^^t* 

flta  in  abatement  there  muft. be  no  exceptions  to  the  declaration.  But  becaufe  It  appeared  by  the 
plaintiff'f  own  ihewing  that  he  had  no  caufe  of  adion  when  it  was  brought,  the  pluries  mandamus 
beinf  affier  Mich.  Term  begun,  and  the  memorandum  of  the  bill  entered  generally  of  that  term  which 
fmdx  mi{ht  be  Hicwn  as  amicus  curiae,  the  plaintiff  had  leave  to  amend,  and  judgment  was  ^iven  ^uod 
Kfjpondeat  alcerins.     Carth.  171.  HUl.  s  &  3  W.  3.  B.  R.  Ricji.  ▼•  Pilkington. 

7.  One  can  not  plead  twice  in  abatement.     12  "Mod.  230.  Mich. 

10  W.  3.  Anon. 

8.  Where  one  pleads  in  abatement  another  aBion  depending  ex 
eadem  caufa,  he  need  mt  plead  all  the  continuance^  but  yet  he  muft 

fbew  the  aBhn  is  not  determined.     Per  Holt  Ch.  J.  12  Mod.  578. 
l^Iich.  13  W.  3. 

9.  If  excommunication  in  the  plaintiff  be  tendered  for  plea  in 
abatement,  though  it  be  figncd  by  counfel,  by  the  courfe  of  the 
court  it  is  not  to  be  received  unlefs.it  be  produced  under  feal^ 
though  the  plea  need  not  mention  that  it  is  fo  produced.  And 
fo  of  an  outlawry;  per  cur.  6  Mod.  x8o.  Trin.  3  Ann.  B.  R. 
Anon. 

10.  4  &*  5  Ann.  cap.  i6.  /  II.  cnafts,  That  no  dilatory  plea  Afpilhdft 
Jtall  it  received  in  any  court  of  record^  unlefs  the  party  offering  fuch  *^j^  .^ 

H  3  //'^j 
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abatement,    pl^a^  ip  iy  off  davit  prpve  the  truth  thereof ^  or  Jheno  fome  ,pr6kaUt 
hi^hich'hc  *'^^^^  ^^  ^^^  courts  to  induce  them  to  believe  that  thefaQ  is  true, 

was  coDunorant  was  (Shauford)  and  not  (Shalford.)^   It  was  obje£ked,  that  this  being  a  dilatory  plea* 
could  not  be  nedvtd  witcut  sn  agulsvit.     And  the  court«t  firft  inclined  to  thar  opinion,  criminal 

*  caufes  not  being  excepted  out  ot  the  »&.  (the  exception  in  the  *Gt  reltfing  only  to  the  preceding 
claufe  j)  but  the  next  day  they  held  othcrwife,  becaufe  though  this  plea  be  for  the  moft  part  dilatory,  • 
yet  in  this  cafe  it  is  not,  bccaufe  the  appellee  muft  plead  ovei^  and  the  iflue  be  joined  on  that  as  well 
as  upon  not  guilty,  and  both  may  be  tried  at  the  fame  time,     ix  Mod.  217*  pU  5.    Pafch.    8  Ana* 
B.  R*     Young  ▼•  SUaghterfoid. 

A  plea  in  abatement,  ttst  the  oririnal  is  not  returned,  mr  ptedgfs  found  by  the  plaintifF,  was  (et  afide 
for  want  oi  an  affidavit ;  and  though  it  was  urged  that  this  appeared  upon  oyer  of  the*  oripnal,  and 
where  fuch  matter  appears  upon  the  record  (as  variance)  an  affidavit  is  not  necelTary  by  this  a^  \  bat 
per  cur.  This  does  not  appear  on  oyer  of  the  writ  \  for  nothing  appears  but  the  writ  itfelf.  2  Ld« 
kaym.  1409.  Mich.  X2  Geo.  B.  R.     Hughes  v.  Alvares. 

•  [  90  ] 

II.  Pleas  in  abatement  nwfi  go  to  the  wholes  and  not  to  part. 
10  Mod.  285.  286.  Hill.  J  Geo.  i.  B.  R.  Aylwood  v.  Woodley. 


(E.  b)  Where  in  Picas  in  Abatement  the  Defendant 
muft  give  the  PlaintifF  a  better  Writ. 

eut^^ad  I.  iN  writ  of  entry f  in  which  the  tenant  had  not  entry,  unlels 
terw^numfui       ^  by  A.  to  whom  B.  leafed,  &c.  the  tenant  was  received  to 

nam  had  Mt  ^  Uafid ;  hut  if  he  traverfes  the  entry  he  ought  to  fay  by  tuiom  be 
entry  uniefi  entered.  Thel.  Dig.  212.  lib.  15.  cap.  i.  f.  i.  cites  Mich.  14  E.  2. 
hJ*' '/  *-  Brief  817.  and  Mich.  4  E.  2.  Entre  6c. 

nvhom  the  '  ^  -^  ' 

father  tf  the  demandant  leafed  a  term  which  is  paji,  5cc.  the  tenant  canwa  fay  that  he  did  not  enter  ty 
^.  noifhout  /bevftug  iy  whom  he  entered^  becaufe  it  is  to  the  Jecond  degree.  But  othenwife  it  (hovM 
be,  if  the  pica  was  to  ihefrfi  degree  i  for  then  it  ihould  be  to  the  z&kuu  Thcl.  Dag.  ftia.  lib*  15. 
cap.  t.  f.  3    cites  Hill.  6  £.  3.  244. 

In  tvrit  of  entry  into  which  the  tenant  had  not  intry  unlefk  by  P.  to  whom  Ro,  leafed,  who  diffeifed  the 
father  of  the  demandant.  Sec,  the  tenant  was  received  to  Jay  that  P,  did  not  enter  by  Ho,  without  laying 
by  whom  he  entered.  Sec,  but  the  iflue  was  taken  that  Ro.  did  not  leafe  to  P»  See*     TboL  Dig.  %iu 
lib.  X5.  cap.  I.  C  7.  cites  Mich.  9  E.  3.  480.    i^xre. 

2.  In  writ  of  a  tnanor^  if  the  tenant  pleads  that  parcel  of  the 
manor  //  in  another  county^  he  ought  to  fhew  how  much  is  in  the 
other  county,  fo  that  the  demandant  may  have  a  good  writ  with 
foreprife.    TheL  Dig.  212.  lib.   15.  cap.   i.  f.  2.  cites  Pafch. 

4  E.  5.  137. 

3.  And  fo  where  two  manors  are  demanded^  the  tenant  fhall 
not  plead  nontenure  of  parcel  of  the  demand,  without  Joying  of 
which  manor  he  pleads  the  non-tenure.  Thel.  Dig.  212.  lib.  15. 
cap.  I.  f.  2.  cites  Pafch.  5  E.  3,  184. 

4.  In  dumfuit  infra  atatem^  upon  a  demife  made  by  the  demandaet 
hitnfelf  the  tenant  was  received  to  plead  to  the  writ,  that  the 
detnandant  and  afwther  leafed  to  him  the  tenements,  without  giving 
other  writ,  becaufe  the  pica  was  to  the  matter  of  the  writ^  and  mt 
to  the  form  of  the  writ ;  by  which  the  demandant  to  maintain  Ins 
writ  laid  that  the  other  was  dead.  Tliel.  Dig.  ai2.  lib.  15.  cap.  I. 
f.  4.  cites  Hill.  6  E.  3.  245.  296. 

5.  In  writ  of  wa/fe  againjl  tenant  for  life  of  the  demijf  ^  the  fa* 
ther  of  tlK  plaintiff  it  is  fufficient  for  the  .tenant  to  faj  that  the 

i    .'  father 
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father  of  the  ietnandant  did  not  leafe  to  the  tenant  tnodo  lif  forma^ 
without  giving  another  writ.  And  fo  it  is  in  dum  fuit  infra 
^tatcm.  TheL  Dig.  212.  lib.  15.  cap.  i.  f.  5.  cites  Pafch. 
6  E.  3.  260. 

6.  AJfife  agalnjl  A,  and  B.  who  pleaded  that  non  di/Jei/lveruntf 
ice.  and  it  was  found  that  the  /aid  J?,  dijfeifed  the  plaintiffs  and  in* 

feoffed  A.  and  that  A.  did  net  diffeife  the  plaintiffs  by  which  the 
pbintifF  recovered,  and  was  amerced  for  his  falf«  plea  againft  A. 
and  fo  where  verdi£t  (hall  be  found  againft  the  plaintiff,  and  yet  f  01  1 
he  (hall  recover.  Quod  nota ;  for  he  cannot  have  other  writ  but 
that  both  dyjeifiverunt  eum^  and  he  ought  to  name  dijfeijfor  and  tenant. 
Quod  nota.    Br.  Verdift,  pi.  25.  cites  7  Aff.  14. 

7.  In  pracipe  quod  reddat  of  rent  againft  2,  each  of  them  toolfeveral 
tenancy  <f  parcel  of  the  land  out  of  ^hich,  &c.  in  abatement  of  the 
writ,  and  were  not  received  withoutjhewing  matter  by  which  the  de^ 
tnandant  might  have  another  good  writ,  by  faying  that  the  rent  was 
rent-fervice  or  other  fuch  like;  for  if  it  be  rent-charge  the  writ  fliall 
not  abate  by  fuch  feveral  tenancy.  Thel.  Dig.  212.  lib.  15.  cap* 
I.  f.  6.  cites  Pafch.  9  £.  3.  453* • 

8.  Interpleader  of  nontenure  of  parcel ^  he  ought  Xojbew  that  he  was 
tenant  0/ this  parcel  the  day  of  the  plea  pleaded.  Thel.  Dig.  212.  lib. 
15.  cap.  I.  f.  8.  cites  Pafcn.  10  £.  3. 497. 

9.  Li  writ  of  wajle  againft  tenant  for  life  upon  demife  made  by  the 
phuntiff  himfelf  the  tenant  was  received  to  fay  that  the  plaintiff  and 
Us  feme  leafed  to  him,  &c.  Judgment  of  the  writ,  without  faying  in 
certain  what  eftate  he  had  by  this  demife,  &c.  becaufe  the  plea  was  to 
the  matter  of  the  writ,  lliel.  Dig.  212.  lib.  15.  cap^  i.  f.  9.  cites 
Trin.  10  E.  3.  525. 

I  o.  In  dower  of  the  ^d  part  of  a  manor  in  fuch  a  villy  the  tenant 
was  received  to  plead  to  the  writ,  thqt  parcel  of  the  manor  extended 
into  another  vill  not  namedy  &c.  without  Jbewing  how  much  extended 
itfcif  into  the  other  vill ;  for  it  is  fufficient  to  give  a  good  writ 
without  giving  a  g;ood  demand.  Thel.  Dig.  2x2.  lib.  15.  cap^  I. 
£  10.  cites  Trin.  17  E.  3. 44. 

II.  Detinue  of  a  Hjuriting  of  1 00/.  in  which  A.  was  obliged  to  the 
plaintiffs  'which  was  delivered  to  the  defendant  by  the  plhitOrff  and  A. 
upon  certain  condition  in  itidifferent  hands j  and  the  condition  isFroke  of  the 
part  of  A.  The  defendant /aid  that  a  writing  of  a  greater fum  was  de^ 
Isveredto  him  by  them^  upon  condition  contained  in  an  indenture  remaining 
in  the  bands  of  the  defendants  ahfque  hoc  that  he  received  a  writing  of  the 
fum  in  the  counts  and  a  good  plea,  though  he  does  not  fay  of  what  fum; 
for  he  pleads  it  to  the  aiiion.  But  if  he  had  pleaded  it  to  the  writs  be 
ihould  (liew  what  fum,  to  the  intent  to  give  a  better  writ  j  and  the 
iflue  was  entered  that  he  did  not  receive  writing  of  fuch  a  fum  as 
the  plaintiff  counted,  Prift,  and  the  others  e  contra.  Br.  Charters 
dc  Terrc,  pi.  27.  cites  21  E.  3.  30. 

12.  In  debt  xhtfpecialty  was  ohligari  ad  reddendum  compotums  Sec, 
The  defendant  demanded  judgment  of  this  writs  becaufe  he  ought  to 
have  writ  ofaccount^  &c.  Sed  non  allocatur ;  for  the  plaintiff  may 
chttfc  the  one  writ  or  the  other.    TheL  Dig.  213.  Ub.  15.  cap.  x. 
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f.  15.  cites  Michi  28  E.  3.   98.  and  Pafch.  4a  E,  3.  9#  SWd  fer 
Pafch.4i  £.  3.  10. 

13.  The  ^rit  was  of  tefumetits  in  Dale  and  Sale*     The  tenanc 

fatd  to  the  writy  that  Sale  is  0  hamlet  of  Downy  &c.  without  fajing 

bow  many  of  the  tenefnents  were  in  Sale,  &c.  but  the  tenant  after^ 

wards  relinquiflied  the  plea.  The!.  Dig*  212.  lib.  15.  cap.  i.  f.  ii. 

cites  Pafch.  29  £•  3.  39. 

Bmihk  titf.        14.  In  trefpafs  of  goods  takeny  the  defendant  may/ry  that  be  bad 

V^fe^aken     '*^^  S^  '*'  delivery  of  the  plaintiff y  judgment  of  the  writ,  inafmuch 

the  defcad^    as  he  gave  the  plaintiff  writ  of  detinue.     Thel.  Dig.  213.  lib.  15. 

ant/jfi/fi»*f  cap.  I.  f.  16.  cites  Mich.  43  E.  3.  30.  16  H.  7.  3.  and  Mich,  a  E. 

tht  borfe  for  %oAm  to  rtdt  te  fucb  a  piatt,  iec,  and  concludtd  lo  the  a^toa,  Theh  Dig.  at  3.  lib. 
15.  cap.  I.  f.  17.  cites  Mich,  i  H.  5.  13.   ■  And  in  trefpafs  of  goods  earned  away^  the  de^ndanc 

fatd  that  oneR%,  xtfMtfoffiffed  eftbepods^  and  made  tbe  plaintiff  and  $tu  Alkt  bu  execatori,  anddied^  tfter 
wbof  deatb  Alice  was  Jottpofftffied  of  the  gpeds^  and  made  tbe  defendant  btr  executor  ^  and  diid\  after  vfk^ 
death  tbe  defendant  found  the  goods  among  other  goods  of  tbe /aid  Alicet  and  took  them  for  fafe-kc-ping  to  rba 
ttfeoftbe  piaintifff  4rc.  judgment  of  tbe  writ ;  for  be  cugbt  to  have  writ  of  detinue^  fcc.  But  it  was  held 
that  the  plea  it  to  tbeaOiou.    Thel.  Dig.  ai  3.  lib.  1 5.  cap.  i«.  f.  17.  cites  Pafch.  7  £.  4.  3.  Qoaeit. 

*"/  '"  ''^^"  *  '5'  ^  writ  of  maintenance  againfi  Ro.  PofningsofPoynyngjy  the 
jol'^^oT  ^Icfcndantyi/rf  that  he  was  never  of  PoynyngSy  without  faying^  what 
M.  it  is  no  'viV/  he  was  the  day  of  the  writ  purchafed,  and  held  good.     TheL 

pica  for  the    Dig,  212.  lib.  IC.  Cap.  I.  f.  12.  citCS  Mich.  1 1  H.  6.  12. 

defendant  to .       •         '^  "^         '^  ^ 

fay  that  M,  is  a  great  place,  containing  in  itjeveral  %:ilhy  Sec.  without  faying  in  certain  ofwbatvlffhe  iff 
and  fo  give  a  better  writ.  Thd.  Dig.  ai  3.  lib.  1 5.  cap.  1.  f.  li.  cites  A'afch.  5  £.  4.  1.  b.  and  (o  It 
IS  where  addition  is  of  a  parifli  which  contains  feveral  vills.  ■  And  in  debt  where  tbe  addieimi  is  %f 
jucb  a  villf  0^  late  ofjucb  a  'v'dlf  it  is  no  plea  Xof^  that  be  was  never  abiding  atfuib  a  vill,  witbiutjaj' 
ing  at  what  villbe  was  abiding,    Thel.  Dig.  ax3.  lib.  15.  cap.  i.  f.  13.  cites  Mich.  33  H.  6.  38. 

Thel. pig.         16.  If  a  man  pleads  non-tenure,  or  no  fuch  vill,  &c.  or  no  fuch 

*apV  ^uiy  ^'*^  *^  rerum  natura,  he  Jball  not  give  the  plaintiff  a  better  writ;  and 

1 3.' cites  S.  in  feveral  other  cafes  e  contra.  Br.  Brief,  pi.  496.  cites  33  H.  6, 38^ 

*^-  17.  Where  one  pleads  entry  pending  the  writy  he  fliall  not  give  1 

C  9^  3    better  writ,  and  fuch  like,  &c.  Thel.  Dig.  213.  lib.  15.  cap.  i.  f.  14, 

cites  Mich.  34  H.  6.  8* 

18.  Trefpafs  by  G.  of  goods  taken.    Jenny  faid,  before  the  plain* 

tiff  anything  hady  L.  waspojjeffed  ut  depropriisy  and  made  E.  his  feme 

^ndR,  his  executors y  and  died  ;  and  E.  married  the  plaintiff y  and  war 

covert  at  the  time  of  the  trefpafsy  and  after  E,  diedy  andfo  the  action 

ought  to  have  been  brought  by  R»  the  other  exen/tor  whofurvived,  not 

named :  judgment  of  the  writ.     And  it  was  held  no  plea  to  the 

writ,  becaufe  he  did  not  give  the  plaintiff  a  better  writ  5  for  R.  and 

the  plaintiff  cannot  join  \i\  adion.     Br.  Brief,  pi.  386.  cites  20  E. 

4.  18. 

«8alk.6oi.       jp^  Judgment  fliall  not  be  to  abate  a  writ,  but  where  the  plaiii- 

^.  in  s.  c.  ^5ff  '''^j'  ^^^«^  ^  better,     6  Mod,  226.  Mich.  3  Ann.  B.  R.  in  cafe  of 

a      Adams  V.  Tertenants  of  Savage. 

Koil  Rep. 

54.  S.  P.  in  cafie  of  Mitchell  ▼•  Crofh  ft  al. 

10  Mod.  20.  Every  one  that  will  abate  the  plaintiff's  writ,  mtsfl  give  bitti 

!!Lyc?v.  ^^^*^^^'  Brownl.  139.  Mich.  5  Jac.  in  cafe  of  Thompfon  t. 
111.  in   '    Collier. 

I.  C— -And  therefore  if  defendant  be/tf/^  hy  the  nam:  tf\E,  J,  banm^l  it  is  not  enough 
^or  him  to  fay  ihat  he  is  aQf*  baroaet,  witbeut  Jbew'mg  what  i$  it.  Ld,  Kajm.  Rep.  1  x  7.  Trin.  4 
Ann.  Wariwr  v.  Irbj. 

^  ai.  Whea 
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%J,  When  {he  defendant  pleads  a  matter  which  gives  theplMntiffh 
tetter  writ,  he  {hall  abate  the  other;  as  litrefpafs  be  brought  by  one 
temuitf  the  defendant  may  plead  that  he  was  tenant  in  common  with 
afirangm  for  this  faUiiies  the  plaintiff's  demand,  and  (hews  that 
he  has  no  right  to  the  a£tion  be  has  commenced*  G.  Hift.  of  C^ 
SL  204. 

(F.  k)     When  to  be  pleaded^ 

t«  A  FTER  errors  are  affigned^  and  the  tenant  has  replied  therettv 
-^^  he  cannot  plead  in  abatement  of  the  writ  of  error.    Thelf 
J>ig«  209,  UK  14,  cap.  15.  f.  I.  cites  Pafch.  3  £•  3. 81. 

2.  A  writ  was  abated  for  want  of  form  afier  non^tenure  pleaded^ 
vmnd  ruled  over,   ThcL  Dig.  of  Wrics^  lib.  lo.  cap.  i.  f.  i8.  cites  19 

£.  3.  Brief  244. 

3.  Praecipe  quod  reddat  againfi  3,  who  made  default,  and  at  thi 
grand  a^  they  came,  and  every  one  aUedged  feveral  tenancy  of  parcel,  ' 
^nd  tendered  their  law  of  non^ummons*     Per  Belk.     You  ^all  not 
have  plea  to  the  writ  before  your  default  faved,  and  mav  take 

this  matter  by  proteftation ;  and  becaufe  the  demandant  aid  not    £  93  2^ 
Acnj  the  feveral  tenancyi  Mombray  abated  the  writ.    fir.  Brief, 
pi.  142.  cites  38  £.  3*  28. 

4«  If  a  man  pleads  that  a  Rranger  has  recovered  the  land  in  de^ 
mami  againfi  Um  after  the  Iqjt  continuance ^  judgment  of  the  writ,  he 
aught  to  fay  that  the  recover  or  had  execution;  for  otherwife  it  (hall  noC 
abate  the  firft  writ  which  was  brought  againft  the  tenant.  Br. 
Briefj  pi.  16.  (bis)  cites  p  H.  6. 41. 

5.  Debt  agasnfi  J.  B.  citizen  of  Tort,  and  does  not  give  to  him  vill 
sior  addition,  if  he  appears  and  pleads^  and  is  convicled^  he  cannot 
plead  this  in  arreft  of  judgment;  for  ^^Jlatute  is,  that  the  writ 

Jball  abate  by  exception  of  the  party;  and  therefore  becaufe  he  did  not 
plead  it,  he  has  loft  it.     Br.Brief,  pi.  500.  cites  35  H.  6.  n. 

6.  Entry  fur  difleifin  of  rent,  the  defendant  pleaded  bar  of  rent*  Br.  Ent9 
aharge,  and  the  plaintiff  made  title  of  rent-fervice  by  tenure i  to  which  .j^ .  c^itcs^ 
the  defendant  fatd,  that  pending  this  writ  the  demandant  had  diftrained  S.  C.  and 

fir  the  fame  rent-fervice  in  the  fame  land^  astdofthe  diftrefs  isyetfeifedj   ^y"»  ^^ 
judgment  of  the  writ.    Per  Pigot,  by  the  bar  he  has  affirmed  the  had'*"" 
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writ;  and  by  all  the  juft ices  he  fliall  have  the  plea  to  the  writ  \  for  fwer  to  cht 
it  may  be  that  the  demandant  has  two  rents  out  of  thefat^  land ;  and  T^'^  ^°' 
when  the  demandant  has  made  title  to  other  rent  which  is  not  in  ^^x.  pkadej 
bar,  the  defendant  ihall  have  a  new  anfwer  to  it,  and  may  plead  to  tu  thU  ceotn 
the  writ  of  this  rent.     Br.  Brfcf,  pi.  373.  cites  12  E.  4.  10. 11.     ^"^*><^ 

7.  As  in  trefpafs  the  defendant  pleads  bar,  tlie  plaintiff  affigns  the 
irdMs  in  a  new  place^  the  defendant  pleads  jointenancy  in  it  with 
a  ftrangcr,  or  tenancy  in  common*  Br.  Brief,  pi.  373.  cites  1% 
£.  4.  lo.  XI. 

8.  Where  a  man  appears  as  attorney  for  a  corporation  which  is  mif 

named,  and  imparks^  they  fliall  not  plead  mi&ofmer  in  abatement  of 

ihe  writ  after,  notwitliilanding  that  he  has  not  put  in  His  warranty 

fs>x  ^^  court  jhall  compel  him  tojbew  warrant,  and  if  the  party  comes 

and 
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and  ftndirs  to  SJallow  iim,  itJhaUnai  be  adtnitted;  hut  he  fliall  hvrt 
adion  upon  the  cafe  againil  the  attorney  \  and  the  carforatson  wof 
rwtfuffered  to  put  warrant  in  according  to  their  true  name.  Quod 
nota.     Br.  Garrantde  Attorney,  pi.  15.  cites  15  H.  7.  14. 

9*  A  man  ihall  not  take  advantage  of  a  plea  in  abatement  of 

the  writ  after  a  plea  in  har^  where  it  does  not  appear  to  the  court 

that  the  writ  ought  to  abate  ^  but  where  it  does  appear  to  the 

court  that  the  writ  ought  to  abate,  there  the.  court  ex  officio  oMn^i 

to  abate  the  writ,  though  the  party  admits  it  by  pleading  in  bar. 

Roll.  Rep.  176.  Pafch.  13  Jac.  B.  R.    Anon. 

lo  if^biu-        jQ^  In  an  indebitatus  ajffumpftt  againft  an  executor  of  J.  S.  the 

iiTit  wu  ^'   defendant  appeared  and  imparled^  and  afterwards  pleaded  in  abate- 

lieldy  that     ment  of  the  writ,  that  J,  S.  made  other  executors  net  named.    Upon 

thede/en.     demurrer,  exception  was  taktn  that  this  plea  is  not  good  after 

plead  in       imparlance,  becaufe  it  is  of  a  thing  in  the  defendant's  knowledge, 

abatement     and  fo  might  have  pleaded  it  before;  and  cited  35  H.  6.  36. 

l!m«.* vSl  And  Jcrman  J.  abfentc  Roll,  held  this  exception  good  j  for  by 

j83/HiJl.*  the  imparlance  he  had  admitted  the  writ  good,  and  ordered  him  to 

23  &H      plead  in  chiefs  nifi,  &c.     Sty.  220.  Trin.  1650.   Blackden  t. 

STbuuL  H^"y- 

Ik  Cowpcr.  .  The  defendant  pleaded  after  a  general  imparlance,  that  fhe  was  covert  with  ooe  V. 

and  prayed  jodlciom  de  hilla;  this  'n  Hi,  and  a  rcfpa(^eas  ouAer  was  awirded.  a  Keb«  X43*  pL  i6t 
Hill.  iS  &  19  Car.  2.  B.  R.  Linch  v.  fieale. 

S.  P.  in  indebitatus  aflunipflt,  that  before  the  afllon  brought  (he  wai  marned,  and  her  huftand 
living,  and  not  named,  Sc  petit  judicium  fi  ipfa  ad  a^ionem  praed*  refpondere  debeat.  Judgment  wm 
quod  refpondeat  oufter,  becaufe  the  plea  waa  only  in  abatemeaty  and  not  pleadabfe  after  inpfuiaDOc. 
Lutw.  22.  Pafch.  3  Jac.  2.  Bartdot  ▼.  Burton. 

C  94  3        II.  No  plea  in  abatement  Ihall  be  received  after  a  refpondeus 

otifter;  for  tlien  this  would  be  pleaded  in  mfinitunu     G.  Hift.  of 

C.  B.  151.  cites  2  Saund.  41. 

JufirmedoH  '     12,  Sifter  a  view  there  can  be  no  plea  in  abatement,  uidcfi 

pl«d^n"^*    fuch  as  arifes  upon  the  view.     3  Lev.  219.    Trin.  i  Jac.  2. 

abatement      C.  B.      Dinghurfl  V.  Batt. 

after  the 

view,  unlefs  it  be  tf  thing  which  etmeth  tipau  the  wm*    Kifeeh.  of  Coorti  426.  cites  4s  £•  3»  39« 

40^-  3-  35. 

F6rmedon  after  view,  the  tenant  cannot  plead  in  abatement,  xHx^fome^the  degrees  vrtn  omtftJ]  *^ 
it  it  not  appaient  to  the  court.  Kltch.  of  Courts  426.  cites  49  £.  3.  f.  20.-^— But  he  maj  fM 
Oficient  dcmefne  after  the  view ;  for  it  may  be  that  parcel  in  the  town  if  ancient  demefne»  and  piicel 
frank-fee,  and  it  cometh  upon  the  view  to  know  that.     Kitch.  ef  Courts  426.  citss  50  £•  3.  f*  9« 

In  formedon  where  there  is  matter  apfartnt  in  the  ivrit,  to  ahaU  it  he  may  plead  it  after  the  view* 
Kltch.  pf  Courts  426.  cites  x  i  H.  4.  U  70. 

After  the  view  one  cannot  plead  mfuth  town,  hut  he  may  fay  that  the  tenemmts  ariite  antther  ewntj, 
fbr  that  cometh  upon  the  view ;  but  after  the  view  he  C4f not  plead  to  the  jurijaiQion,  yet  he  mayplid 
that  they  are  in  C.  antl  that  tliey  are  impleadahle  tbercy  and  demand  judgment  of  the  writ,  and  «?«/ jud^- 
sunt,  if  the  court  will  take  conufance.     Kitch.  of  Courts  416.  cites  7  H.  6.  f.  39^1  ■  'S^h 

dv^tr  of  a  freehold  in  D.  and  5.  after  view  pne  canpbt  plesd  nojuch  town  of  D»  for  be  is  eftoppcd  pf 
that,  for  that  he  hath  knowledge  qf  the  town  before  the  view ;  but  he  may  plead  jouitenaiKj  amd  a«- 
tenure,  which  comes  upon  the  view.     Kitch.  of  Courts  426.  cites  19  H.  6.  fb.  xo. 

Fomudon  of  a  houfe,  and  in  the  ferdoje  of  the  writ,  theit  /«  a  bouje  and  meadow  \  and  after  Tiew  tbe 
tenant  cannot  ihew  this  in  abateqibnt,  for  it  is  but  \furplu^ge^  Kitch.  of  Courta  426.  cites  44  £•  3* 
f.  14. 

sShow.  13.  In  aiTauIt  and  battery,   the  defendant  imparled  fpeciaUf% 

40I!  s.'c.  *"^  after  making  a  yj/// //^/Jwftf  pleaded  outlawry  in  abacemenf; 
adjudged  in  and  upon  a  demurrer  a  rcfpondeas  oufter  was  awarded.  Lutv* 
^ffi^'ed*?**    S*  Triri.  35  Cat.  2.     Gawen  v.  Surby.  .     . 

Cam.  S«acc.  ^r  the  plaintiff,  i<ii  after  full  defieacc  tiie  pka  wu  too  iKe* 

14-  If 
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14.  If  one  -will  plead  in  atatement,  he  muft  do  it  befire  the  ^f^^f^ara- 
rules  are  outy  and  fliall  not  have  till  ejfoigns  of  next  term  for  it ;  /^"^p^*"^ 
and  formerly  the  courfc  was  to  give  rules  for  pleading  generally,  fire  Crafi. 
and  after  they  v/ere  out  to  ferve  rules  peremptory ;   per  cur.  ^"'^'"^^^'^ 
12  Mod.  522.    Trin.  13W.3.     Anon.  "kfihl'r^t^ 

defendant 
haA  ml  time  riO  ue^ct  term  to  plead  in  abateRicnt,  iut  only  till  the  rulei  an  cut  |  Imt  if  it  be  delivered 
after  that  time,  the  defendant  ba&  tilt  the  cHbign-day  of  the  next  term  to  plead  in  abatement ;  per  cur. 
II  Mod.  512.  513.     Anon. 

Titongb  a  declaration  be  dtlivered  as  of  a  term  hfore,  yet  if  the  rules  of  f  leading  be  tiet  out,  oae  ma/ 
pkiui  In  abatement  the  fabfequent  termj  per  cur«     ja  Mod.  504.  Aflon.  ^ 

15.  If  a  declaration  he  delivered  the  lajl  day  of  a  term^  the  de-* 
fendant  {hall  have  4  days  in  afuhfequent  teirm  to  plead  in  abate- 
ment ;  and  if  a  declaration  be  delivered  the  lad  day  of  a  term^ 
ess  ff  a  precedent  term^  the  party  fhall  have  4  days  after  the  aEiuat 
delivery  of  die  declaration  to  plead  in  abatement.  But  judge 
Powell  faid,  one  could  not  plead  as  of  a  precedent  term  without 
impailance;  to  which  Mr.  Clarke  anfweredi  he  might  enter  it 
ttfen  the  pofi-roU  tuitbout  'any  imparlance^  and  then  the  plea  is  of 
that  term  of  which  the  declaration  is.  7  Mod.  62.  Mich,  i  Ann. 
B.  R.  Rfli  V.  Homer. 

19.  And  note,  the  declaration  muft  be  as  of  that  term  in 
which  bail  is  filed,  and  the  defendant  in  another  term  is  not 
bound  to  accept  a  declaration  as  of  a  term  precedent.  And 
Mr.  Clarke  faid,  that  though  by  confeiit  the  defendant  does  accept  a 
declaration  the  laJl  day  of  Trinity  Term  as  of  Hilary  Terntf  yet  he 
(ball  have  4  days  in  Michaelmas  Term  to  plead  in  abatement* 
7  Mod.  62.  Mich.  6  Ann.  B.  R.  Fifh  v.  Horner. 

17.  Marriage  after  fuit  in  inferior  court  commenced,  is  plead- 
able in  abatement  in  the  fuperior  court,  after  removal ;  but  the    - 
courfe  of  the  court  is  to  move  the  matter  to  the  court  upon  the 
return  of  the  habeas  corpus,  and  the  court  will  grant  a  pro-    [  95  ] 
cedendo.     j  Salk.  8.  pi.  20.  Mich.  6  Ann.  B.  R.  Hetherington 
ir*  Reynolds.  •         » 

19.  Nothing  (hall  be  pleaded  in  abatement  of  a  id  fcire  facias  But  ©r£fr. 
upon  a  judgment  that  was  pleadable  in  the  aftion ;  for  it  would  be  ^^J^^^) 
unreafonable  he  fhould  difable  the  plaintiff  from  having  execu-  after  the 
tion,  fince  he  admitted  him  able  to  have  judgment ;  all  matters  in  ^"t,  Ibi4. 
and  hefore  the  writ  mtifi  be  pleaded  in  abatement,  for  no  advantage 
can  l>e  taken  of  it  by  error.     G.  Hift.  of  C.  B.  208. 


(G.  b)     Plea  to  the  Writ  after  other  Plea  pleaded.  ' 

I.  TN  qff/fe  after  that  the  tenant  has  pleaded  in  bar,  he  cannot 
*  waive  it,  and  plead  that  the  tenements  are  in  another  villy  nor 
ether  plea  to  the  writ,    Thel«  Dig.  209.  lib.  14.  cap»  14.  f.  i. 
cites  I  AflT.  r7. 

2.  In  ailiie  of  rent,  the  tenant  pleaded  hors  de  fan  fee,  &c.  and  Thel.  Dig. 
the  defendant  cfter  would  have  pleaded  mifncfmer  o£  his   name.  *^'  ''^• 
And  if,  &c.  to  the  aflife,  and  was  not  fuffered  becaufe  he  had  f.^i!*?^^ 
pleaded  in  bar  before.     And  fo  it  feems  tliat  he  who  pleads  in  S.  c.  ac. 
II  bar  ^ 
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•ofdlngly.     bar  In  aflife  may  waive  tie  tar,  and pkad  to  the  afftfe  nuJ  tort,.  M 
ScTi*  h     ^'^^  mifnofmer,  nor  no  other  plea  to  the  writ.     Quod  nota;    Br. 

pleahefliaU   Affife,   pi.  III.   CitCS  3  AfT.  9* 

not  plead 

liut  the  plaintiff  bjr(/ei0^f^r(«/«    Thel;  Dig.  209.  lib.  14.  cap.  i4.«  f*  7*  citei  30  Affl  jt, 

3.  In  trej^afs  by  baron  and  feme  of  ttejpafs  done  to  the  one  and  to 
the  ofher,  the  defendant  pleaded  not  guilty,  and  after  the  court 
iibited  the  writ ;  becaufe  the  feme  (hall  not  recover  damages  for 
the  trefpafs  done  to  the  baron;  Thel.  Digi  209.  lib;  14.  cap.  14; 
f.  13.  cites  3  E.  3.  It'  North,  brief  737; 

4.  Thel.  Dig.  88.  lib.  lo;  cap.  i.  f.  7.  fays,  it  /eems  by  the 
opinion  of  Mien,  i  £.  3.  139.  that  where  the  defendant  pleads 
a  plea  which  goes  to  the  a5iion,  and  concludes  to  the  count,  and  watvei 
it,  or  is  ruled  over,  he  (hall  plead  another  plea  to  the  writ. 

5.  And  he  who  pleads  mifnofmer  and  over  to  the  afftfe  ihall  not 
hc{\xBtredtopleadinbarafierwijrds,  becaufe  h^  has  pleaded  to 
the  aflife  before  j  quod  nota  bene;  Br;  Aflife,  pi.  iii.  cites 
3Air.  9. 

6.  The  writ  of  land  in  l)ate  and  Sale,  and  the  tenant  afier  the 
view  pleaded  the  reteafe  of  the  anceflor  of  the  demandant  in  bar  for  all, 
but  the  releafe  Jbewed  did  not  cotnprehend  any  land  tut  in  Dale  only, 
and  after  tlie  tenant  would  have  pleaded  that  all  was  in  Dale  and 
nothing  in  Sale  and  was  not  received.  Thel.  Dig.  209.  lib«  14. 
cap.  14.  f.  3.  cites  Trin.  6  E.  3.  273. 

7.  After  the  tenant  has  pleaded  to  the  count  in  the  form  ofefplees, 
and  ruled  over,  he  was  received  tofhew  that  there  was  not  any  vill 
named  in  the  writ,  by  which  it  was  abated,  Thel.  Dig.  89.  lib. 
10.  cap.  I.  f.  12.  cites  Mich.  7  £.  3.  361. 

8.  After  the  tenant  had  pleaded  in  bar  he  was  received  to  (ay 
that  the  writ  was  without  date ;  for  it  was  Agufti  where  it  ought 
to  be  Auguftx.  Thel.  Dig.  209.  lib.  14.  cap.  14.  f.  4.  cites 
M!ch.  10  E.  3.  533. 

9.  In  writ  of  entry  of  dijfeiftn  made  to  the  grandfather  of  the 
demandant,  thofe  words  (qua  clam^  ejfe  jus  £5*  harea  life.)  were 
left  out.  But  it  was  held  that  after  plea  to  the  a£iion  the  de- 
fendant could  not  fhew  this  omiffion  in  abatement  of  the  writ  \ 
becaufe  there  war  matter  fufficient  in  the  writ  without  thofe  nvordi 
of  form.  Thel.  Dig.  209.  lib.  14.  cap.  14.  f.  15.  cites  21  E.  3. 
18.  32.  and  adds  Quaere,  and  fays,^  fee  the  New  Nat.  Brev« 
fol.  21. 

C  9^  3  10.  If  the  plaintiff  in  ^nwwry  'prays  aid,  and  has  the  aid,  he 
fhall  not  plead  in  abatement  of  the  avowry  after;  for  the  aid  prayer 
and  voucher  are  in  lieu  of  bar,  and  tor  bringing  a  bar,  and 
therefore  it  is  contrary  to  the  order  of  exceptions  to  plead  in 
abatement  after  it;  quod  nota.  Br.  Exceptions,  pi.  7.  cites 
24  E.  3.  26.  27.  51.  52. 

I  r.  In  bill  <f  trefpafs  containing  diverfe  trefpaffes,  after  that  the 
defendant  had  pleaded  he  was  not  received  to  fay,  that  a  thing 
done  out  of  the  county  wasfuppofed  to  be  done  by  the  bill,  8cc.  ThcL 
Dig.  209.  lib.  14.  cap.  14.  f.  5.  cites  Trin.  27  E.  3.  82. 

7  '       12.  In. 
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la.  In  oyer  and  tenniner  of  the  ravijbmmt  of  an  heir  in  nvard^ 
the  ^Mffit  was  rapuit,  where  it  ought  to  be  cepit  isf  aiduxitj  &c. 
If  the  defendant  pleads  to  the  a£lion  he  fliall  not  plead  this 
matter  to  the  writ,  for  the  writ  is  ojffirmed*  Thel.  Dig.  209. 
iib.  14*  cap.  14.  f.  6.  cites  zg  AS.  35. 

13.  In  debt  againjl  baron  and  feme  and  another  upon  confraB  nuuk 
during  the  coverture;  for  the  feme  it  was  faidj  that  a  feme  covert 
cannot  make  a  control ^  judgment  f  aflioj  znd  for  the  baron^  and  the 
third  nvas  pleaded  the  fame  matter  to  the  writ,  an/d  were  not  to* 
ceivedy  by  which  they  pleaded  to  the  a£tion.  Thel.  Dig.  205>« 
lib.  14.  cap.  14.  f.  8.  cites  Hill.  34  £•  3.  Brief  923. 

14*  Debt  againfi  two,  the  one  came,  and  the  other  made  default, 
fo  that  exigent  was  pronounced  ^gzind  him,  and  the  plaintif  counted 
upon  a  joint  contrail  or  caufe,  there  he  who  appeared  was  com- 
pelled'to  anfwer,  notwithftanding  that  he  alleged  he  ought  not 
to  an^er  withont  the  other  becaufe  it  is  upon  a  joint  obligation, 
by  which  the  defendant  pleaded  •the  death  of  him  who  is  outlawed 
before  the  exigent  pronounced;  and  becaufe  the  other  could  not 
deny  it  the  writ  was  abated  by  award  after  he  had  pleaded  that 
he  ihould  not  be  compelled  to  anfwer  without  the  other ;  and  the 
reafon  feems  to  be  becaufe  the  plea  of  the  other  was  not  recorded. 
And  with  this  agrees  41  £.  3.  i.  that  in  account  againft  2,  if 
the  one  dies  or  be  outlawed  the  other  {hall  anfwer  for  the  whole  } 
Nota.  Br.  Refponder,  pi.  4.  cites  40  E.  3.  26. 

15.  In  writ  againfi  an  hoftler  after  plea' in  bar  pleaded,  the 
defendant  was  received  to  fhew  that  the  plaintiff  by  his  count 
had  notfbewn  that  the  defendant  was  a  common  kofiler,  upon  which 
tlie  writ  was  abated.  Thel.  Dig.  209.  lib.  14.  cap.  14.  f.  14. 
cites  Hill.  1 1  H.  4.  45. 

I($.  In  wqfle  againft  Beatrice,  who  was  the  feme  of  the  earl 
of  Arundel,  firft  the  exception  was  taken  to  the  count  in  the  afftgrh' 
f(unt  of  the  Wafle,  and  after  to  the  name  of  dignity  of  the  defendant, 
inafmuch  as  ihe  was  no^  named  countefs,  and  then  to  the  form  of 
the  writ  by  whicH  wafte  was  fuppofed  in  hominibus  and  not 
cxilium,  and  laflly  nofuch  vilL  Thel.  Dig.  lib.  lo.  cap.  i.  f.  26. 
cites  Trin.  2  H.  6.  1 1. 

1 7.  After  that  the  defendant  has  pleaded  to  the  form  of  the  ad- 
dJticn,  he  may  plead  that  he  was  commorant  at  another  place  abfque 
hoc,  &c.  Thel.  Dig.  lib.  10.  cap.  j.  f.  27.  cites  Mich.  4  H. 
6.  4. 

1 8.  Whete  a  man  pleads  to  the  writ,  or  prays  in  aid,  and  the 
demandant  demurs  thereupon,  if  it  be  adjudged  againfi  the  tenant  he 

fball  not  plead  newly  to  the  writ,  nor  pray  in  aid  s    per  Fulthorp* 
Thel.  Dig.  of  Writs,  lib.  10.  cap.   1.  f.  31.  cites  Hill.  22  H. 

6. 46.  ^ 

19.  In  writ  againjl  2,  if  the  one  pleads  to  the  writ,  and  the 
ether  to  the  aBion,  he  who  pleads  to  the  a£lion  cannot  refort  to 
the  other  plea  to  the  writ.  Thel.  Dig.  209.  lib.  14.  cap.  14^ 
f.  16.  cites  Pafch.  11  H.  6.42. 

20  In  fcire  facias  out  of  a  fine,  \i  the  demandant  does  not  fhew  by 
the  writ,  or  in  the  rdl,  how  be  ii  coufin  to  his  anceftor^  tlie  tenant 

after 
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iSttt  pleading  in  bar»  and  admittance  thereof,  nuy  plaid  tbis 
matter  in  abatement  of  the  writ,  and  it  (hall  abate  by  judgment. 
Thel.  Dig.  209.  lib/ 14.  f.  9.  cites  38  H.  6.  4.  20.  22* 
E  97  ]  *  21.  In  attaint  the  defendants  pleaded  quod  bonum  £5"  legale 
ficerunt  facramentum,  and  afterwards  they  would  have  pleaded 
variance  between  the  writ  of  attaint  and  the  firjl  record^  and  were 
not  received.  But  it  was  faid  that  it  ihould  be  otherwife  if  the 
recwrd  be.  i»  the  fame  court.  TheL  Dig.  209.  lib.  14.  cap.  14* 
f.  /Xo.  cites  Trin.  9  E.  4.  24.     Qu^re. 

22.  In  trefpafs  of  a  clofe  broken^  ^tex  plea  in  bar^  and  new  afftgn* 
ment  made  by  the  plaintiff,  the  defendant  may  plead  to  the  writ 
that  the  plaintiff  has  nothing  but  iff  common  vntbfuch  a  one  not  named^ 
&c.  Thel.  Dig.  209.  lib.  14.  cap.  14.  f.  11.  cites  Mich.  12  £• 
4.  II. 

23.  In  writ  of  entry  of  rent  the  tenant  pleaded  in  bar  a  rent" 
charge^  and  the  plaintiff  snade  title  to  a  rent-ferwce^  and  after  the 
tenant  faid  that  the  demandant  took  difirefs  pending  the  writ  for  the 
fame  rent,  and  of  this  difirefs  he  is  yetfiijidj  and  held  a  good  plea, 
after  the  plea  in  bar,  by  all  the  juftices.  Thel.  Dig.  188.  lib.  12. 
cap.  23.  f.  4*  cites  Mich.  J2  £.  4.  11. 

24.  If  an  q^fe  in  trefpafs  be  made  of  land  in  A.  and  the  de- 
fendant does  not  take  exception  to  the  writ,  but  pleads  over,  he 
cannot  plead  in  abatement  of  the  writ  afterwards.  2  Roll  Rep. 
175.  176.  Arg. 


(H.  b)  In  vjhzx.  Cafes  the  Defendant  may  plead  feve- 
ral  Pleas  to  the  Writ,  one  after  another. 

I.  T'XCEFTIONS  out  of  the  writ  lie  after  the  exceptions  which  a 
•^-^  man  may  have  by  view  of  the  writ ;  per  Shard,  who  pro- 
nounced this  as  a  rule.  And  there,  after  an  exception  taken  to  the 
fgrtn  of  the  writ,  and  ruled  over,  the  defendant  was  admitted  to 
plead  that  there  was  another  writ  pending  of  the  fame  thing,  &c. 
Thel.  Dig.  of  Writs,  88.  lib.  10.  cap.  i.  f.  6.  cites  H.  3 
E.  3.  70. 

2.  In  dower  the  demand  was  of  the  ^d  part  of  a  manor^  and  of 
a  meffuagey  &c.  The  defendant  pleaded  that  the  houfe  was  parcel  of 
the  manor ^  &c.  and  demanded  judgment  of  the  demand;  and  it 
was  awarded  no  plea;  and  yet  the  tenant  was  admitted  after- 
wards by  the  court  to  plead  mifnofmer  of  the  vill,  &c.  viz.  ntJ 
tiel  villp  &c.     For  it  was,  faid  that  he  had  pleaded  to  the  matter 

•  The  orig.  of  the  demand,  and  *  therefore  his  plea  to  the  demand  was 

U  (pur  ceo    matter  in  fad,  8c  dehors,  &c.  as  I  think.     But  it  was  granted 

^"*'^  there  that  a  man  fliall  plead  in  affife  to  the  plaint y  and  afier  to  the 

v^it.  Thel.  Dig.  89.  lib.  lo.  cap.  i.  f.  9.  cites  Mich.  4£.  3.  i65. 

3.  In  virrit  of  wafie  againfl  tenant  for  years j  upon  leafe  made  by 
the  plaintiff  to  one  W*  who  leafed  over  to  the  defendant  for  the  fame 
term,  &c.  The  ddcnd^nt  pleaded  in  abatement  of  the  writ,  that 
the  dfmjfe  was  made  by  the  plaintiff  to  one  Af  and  awarded  no  pica* 

And 
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And  after  the  defendant  would  have  pleaded  non^tenure^  and  was 
not  received.  TheL  Dig.  89.  lib.  10.  cap.  i.  f.  10.  cites  Micb. 
S  E.  3.  228. 

4.  In  juris  utrum  the  tenant,  afier  plea  taken  to  the  form  of  the 
nvrit^  and  ruled  over^  pleaded  to  the  jurifdiElion  that  the  land  was 
ancitnt  demefne ;  but  the  jury  was  awarded  to  inquire  if  the  land 
be  frankalmoigne  or  lay-fee  only.  Thel.  Dig.  89.  lib.  10.  cap.  i. 
C  13.  cites  Hill.  8  E.  3.  373. 

5*  In  writ  of  aiel  of  an  (iffice^  the  tenant  took  exception  to  the 
writ,  inafmuch  as  it  was  not  brought  in  any  vi/ls  and  after  was 
received  to  take  another  plea  to  the  writ  upon  caufe  apparent  in  the 
-writ^  viz.  the  fuppofal  of  the  feifin  in  demefne  of  an  o£Bce, 
which  ought  to  be  only  ut  de  feodo.  Thel.  Dig.  89.  lib.  xo^  C  9'  1 
cap.  I.  f.  15.  cites  Mioi.  8  £.  3.  424. 

6.  In  fcire  facias  out  of  a  recovery  againft  a  prior,  after  mifnofiner 
of  bimfelf  ia\t2iAti.,  he  was  received  to  plead  that  he  is  fucceffbr  to 
him  againft  whom  the  recovery  pajfed,  not  named  fucceffbr ,  by  which 
the  writ  was  abated.  Thel.  Dig.  89.  lib.  10.  cap.  i.  f.  17.  cites 
Mich.   16  E.  3.  Brief  656. 

7.  In  farmedon  in  reverter  the  tenant  pleaded  non-tenurey  and 
was  oufted,  inafmuch  as  this  writ  was  purchafed  by  Joumies  ac- 
counts ;  but  he  was  afterwards  received  to  falfify  the  defcent,  as 
to  fay  that  another  not  named  was  ijfue  in  tail  who  furvived,  and 
held  the  eftate.  Thel.  Dig.  89.  lib.  10.  cap.  i.  f.  16.  cites  Mich. 
18  £.  3.  42. 

8.  In  formedon  in  remainder,  after  age  had,  and  oyer  had  of  the 
deed  of  remainder,  the  tenant  was  received  to  plead  non-tenure  g 
for  tne  {hewing  of  the  deed  is  only  to  make  the  demandant  an- 
fwer.  Thel.  Dig.  89.  lib.  10.  cap.  i.  f.  20.  cites  Hill.  26  E.  3. 
57.  and  fays,  contra  it  was  held  of  jointenancy  Hill.  45  E.  3.  2. 

9*  In  writ  of  entry  againft  baron  and  feme,  fuppofing  that  the  feme 
bad  not  entry,  unlefs  by,  icQ*  Exception  was  taken  to  the  writ 
that  the  entry  if  the  baron  was  not  fuppofed  with  the  feme,  and 
ruled  over,  &c.  The  tenants  were  received  to  plead  matter^ 
which  proved  thctt  the  writ  fbould  be  en  le  poft,  for  the  firjl  arofe 
upon  matter  apparent  in  the  writ.  Thel.  Dig.  89.  lib.  10.  cap.  i« 
L  22.  cites  Mich.  39  £.  3-  33* 

IQ.  In  quare  impedit  de  prebenda  vocata  major  pars  altaris  in 
ecclefa  de  Sarum,  the  defendant  pleaded  to  the  writ  that  there  were 
feveral  collegiate  churches  of  divers  faints  in  Sarum,  and  alfo  2  Sa- 
rums,  &V.  fciL  New  Sarum  and  Old  Sarum,  isfc.  that  the  plaintiff' 
does  noifpecify  in  which  church  or  vilt  the  prebend  was.  It  was  held 
by  Findbden,  that  after  this  plea  the  tenant  cannot  plead  to  the 
writ  by  monftrans  that  the  writ  does  not  make  mention  of  what  faint 
the  church  was,  as  he  ought,  becaufe  the  fr/f  plea  was  matter  it$ 
fa8.    TheL  Dig.   89.  hb.   10.  cap.  i.  f.  23.  cites  Pafch.  40 

E.  3-  »?• 

11.  Wefle  againft  M.  late  wife  of  Thomas  earl  of  A.  the  defend* 

ant  pleaded  to  the  writ  becaufe  Jvr  was  a  countefs  not  named  countefs, 
&  non  allocatur ;  for  thefe  words  (late  wife  of  Thomas,  earl) 
implj  that  fhe  is  a  countcfSi  unlclii  fpecial  matter  be  ibewn  to  the 

contrary  \ 
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coBtrary  $  (or  writ  praecipe  Thomas  earl  of  A.  and  Af  .  his  wife  ii 
good,  by  which  (he  pleaded  vet  to  the  writ,  becaufe  //  is  fecit  vqftum 
in  domibus  Isf  honunibus^  where  it  (hould  be  exilium  in  iominibuSf 
(cil,  villeins,  &  nou  allocatur  j  for  the  writ  (hall  be  general^ 
And  fp  in  dower,  it  (hall  be  de  libero  tenemento,  and  (he  (hall 
hgve  fpecial  declaration  of  villeins,  by  which  (he  pleaded  further 
to  the  writ,  becaufe  it  is  brought  in  A.  S*  and  C.  and  no  fuch  viil 
as  C.  in  the  fame  county.  And  per  Martin,  it  is  a  good  plea  to  all 
the  writ,  without  anfwerine  to  the  refidue ;  for  it  goes  to  all  the 
writ.  Contra  9  H,  6,  42.  i?  he  Jays  that  there  are  (wq  C^s  and  none 
without  addition,  for  there,  there  is  fuch  a  vill  with  addition,  and  the 
plaintiff  (hall  recover  by  view  of  jurors,  note  the  diverfity.  And 
•  Br.  Dlla&  fo  fee  here  that  the  defendant  Jhall  have  *  3  fleas  to  the  writ  one 
liffes,  pi.  3.  a^ffr  another ;  but  it  does  not  appear  if  any  of  them  were  pleaded 
"  **  and  demurred  to,  and  adjudged  after  demurrer-    For  quaere  then 

K  (he  (hall  plead  it  again.     Br.  Brief,  pi.  6.  cites  2  H.  6*  u, 

12.  But  it  appears  3  H.  6.  5.  that  if  a  man  prays  aid  of  tho 
king,  and  the  caufe  is  not  fufficient,  but  he  is  put  over  ;  yet  be  may 
allege  new  caufe  and  fo  infinite^  in  one  and  the  fame  term,  contra 
ijffer  adjournment  >•  and  quxre  if  the  fame  law  be  not  upon  pleas 
to  the  writ,  for  in  3  H.  6.  I.  he  (hall  have  feveral  pleas  to  the 
writ  likewife«    Br.  Brief,  pi*  6. 


[  99  3   (I.  b)  By  whom  it  may  be.  By  Plaintiff  or  Demands 
v^te  ant  hirafelf,  or  Garnifliee  *,  Vouchee,  &c. 

(K.  c) 

Bmt  in  I*  |N  quare  impedit  againfl  baron  and  feme,  the  flamttff  %Mxmli 
?*Z  "^'"  ^^^  aitf /^^  his  own  nvrit  by  tin  death  of  the  feme  to  extort  the 

parcgnert^  domagesy  ztid  was  not  received,  for  the  baron  prayed  writ  to  the 

thcemewst  bi(hop  for  himfelf.    Thel.  Dig.  196.  libt  13*  cap.  9«  £  i.  cites 

^tl  Mich.  7  E.  3.  364- 

•thtr  vfss  dtadf  and  to  pray  that  the  writ  be  abated,  and  that  he  might  fuc  a  ^ew  ymu    Thit.  Dtg* 
196.  lib.  13.  cap.  9.  f.  a.  cites  Mkh.  3S  £•  3,  42. 

B«t  Mich.         2*  If  a  man  fees  that  his  writ  is  nhateable,  he  may  pray  leave 

U-'^^f-  ^  ar^tf/Vtf  a  better  writ  to  have  advantage  in  the  fecond  writ  by 

wiandatitcott^  Joumies  accounts,     Thel.  Dig.  197.  lib.   13.  capt  9.  f.  6.  cites 

jtffedthM  pafch.  34  E.  3.  Journies  Accounts  23. 

noai  net  tenawt ;  and  prayed  leave  to  purchafe  a  bctttr  wriCi  and  could  not,  but  the  writ  was  ahxedb 
Thd.  Dig.  197*  lib.  13.  cap.  9.  f.  7. 

3.  Formedon  agaiti/l  A.  who  vouched  E.  who  entered  into  the 
warranty  and  vouched  D,  and  procefs  returnable  Odavis  MichaeliSf 
at  which  day  D»  came,  and /aid  that  7*.  had  brought  formedon  awainfi 
A*  the  tenant,  and  had  recovered  by  aEiion  tried,  judgment  ot  this 
writ ;  and  he  (hall  have  the  plea  clearly,  per  Finchdcn  Juftice  1 
for  he  is  in  place  of  the  tenmit,  and  the  tenant  himfelf  cannot 
now  have  it,  for  he  is  out  of  court.  Br.  Bxief,  pi.  506.  cites 
41  £.  3*  io»  \u 
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4*  Ih  quare  mpe£t  for  the  ling  where  it  was  found  for  the  di'- 
fmdant^  the  opinion  was,  that-  the  king  could  not  abate  his  own 
wrttf  notwithftanding  that  there  was  matter  apparent  to  abate  it. 
Thcl.  Dig-  196.  lib.  13.  cap.  9.  f.  3.  cites  Mich.  3  H.  4.  2.  for 
the  plaintijf  Jhall  never  he  received'to  fuggeft  a  thing  to  the  court^ 
which  (hall  abate  his  own  writ.     Per  Hank,  ibidem.  Quaere. 

5.  But  in  recaption  it  was  moved,  per  Fulthorpe,  that  the  plain^ 
tiff'  tuas  dead  qfter  the  lafl  continuance^  and  prayed  leave  to  acquire 
a  better  writ  by  which  the  writ  was  abated.  Thel.  Dig.  196. 
lib.  13.  cap.  9.  f.  4.  cites  Hill.  11  H.  5.  17. 

6m  In  forcible  entry  againjt  2,  the  one  made  default  after  imp^r* 
lance f  and  the  other  pleaded  to  ijue^  and  after  the  plaintif  came, 
and  /aid  that  he  who  had  pleaded  to  ijfue  was  dead^  and  prayed  writ 
to  inquire  of  damages  againft  the  other  at  his  peril.  Thel.  Dig. 
197.  lib.  13-  cap.  9.  f.  5.  cites  Hill.  31  H.  6.  15. 

7.  In  replevin,  the  prayee  in  aid  fliall  not  plead  in  abatement  garmfou  \n 
of  the  writ  or  avowry,  unlefs  as  amicus  curia  to  inform  the  court  diiinue  j  for 
for  error,  per  tot.  cur.     Br.  Brief,  pi.  499.  cites  34  H.  6.  8.         itfcemsthat 

plead  ft  the  writ  but  the  party  to  the  original,  by  whofe  death  the  writ  may  abate.     Br.  Brief>  pi.  499* 
cites  34  H.  6.  8. 

8.  Baron  and  feme  2xc  jointenants.  Aflion  is  brought  againft 
the  baron,  who  makes  default,  the  wife  can^iot  be  received,  not 
being  party  to  the  writ.  But  the  reverfioner  may  be  received 
and  plezd  join'tenancy  in  abatement  of  the  writ.  Mo.  242*  pi.  381* 
Mich.  29  £liz«  C  B.   Cane's  Cafe. 


(K.  b)  Ex  Ofl^cio.     In  what  Cafes.  C  loo  3 

1.  T^OTE  by  the  judices.  That  where  dt:claratian,  indi^ment^ 
^^  &c.  is  infiffficient  by  matter  apparent^  the  court  ought  ex 
officio  to  fee  it  in  pain  of  error,  as  indictment  of  confpiracy 
wanted  the  year^  day^  and  place  where  it  was  done^  and  was  of  im- 
prifonment  of  certain  perfons  till  theyfhould  make  f  fie j  &c.  whereas 
this  founds  in  opprefjion^  and  not  in  confpiracy ;  and  becaufe  they 
condemned  him,  it  was  rcverfed  by  writ  of  error.  Br.  Office 
del  &c.  pi.  5*  cites  24  £.  3.  74.  ^ 

2.  Writ  w^sflio  £5*  heire^  inftead  of  flio  bf  haredif  and  abated 
per  cur.     Br.  Office  del  &c.  pi.  6.  cites  41  £.  3.  21. 

3.  Fornudon  as  am/in  and  heir  of  the  donee,  and  did  not  fhew 
hwo  coufn  in  the  writ,  but  in  the  count :  and  therefore  the  writ 
was  abated  ex  officio  curiae  after  the  view.  And  therefore  it 
feems  that  the  party  is  pad  pleading  to  the  writ.  Br.  Office  del 
&c.  pi.  2.  cites  12  H.  4.  I. 

4.  In  formedon  it  was  faid.  That  the  court  ex  officio  ought  to 
abate  the  writ,  if  it  appears  to  them  by  a  thing  apparent  that  it  is 
f*ot  good,  as  by  falfe  Latin,  want  of  form,  &c.  notwithftanding 
that  the  demandant  makes  default ;  and  the  matter  was  that  it 
was  rex  Hiberniit,    in  thc  writ  for  dominus  Hibernia,  and  the 

Vot.I.  I  cflbigncc 
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eiToignee  or  ftranger  as  amicus  curix  may  fhew  it.    Br^  Office 
del  otc.  pi.  6.  cites  4  H.  6.  16. 

5.  Writ  of  debt  may  be  abated  or  adjudged  upon  matter  appl- 
tcnt  without  demurrer  tendered  by  the  defendant^  viz.  the  a^ion 
was  againft  the  executor,  up6n  fimple  contraft  of  the  teftator^ 
>  who  might  have  waged  his  law ;  and  therefore  Littleton  awarded, 
upon  appearance  of  the  plaintifFs  attorney  to  the  aftion,  that  the 
plaintiff  take  nothing  by  his  writ.  Quod  nota.  Br.  Office  del 
&c.  pi.  4.  cites  15  E.  4.  25. 

5Keb.76S.       6.  Scire  facias  brought  by  an  adminiftrator,  iejled  12  Feb.  ufan 

pl.  5.  S.  C.  ^^^  ^j  ^^^  letters  of  ad tnltuf  ration  after  imparlance,  it  appeared 
tJiat  the  letters  of  adniinillration  bore  date  26  March  afterwards^ 
where\ipon  defendant  pleaded  it  in  abatement  5  the  plaintiff  de- 
murred, becaufe  a  plea  in  abatement  could  not  be  after  an  impar- 
lance i  but  it  appearing  upon  the  record  that  the  plaintifPs  nvrit  wa3 
before  the  caufe  of  aBion^  the  fame  was  ex  officio  abated  ;  per  cur. 
2  Lev.  1^7.    Trin.  29  Car.  2.  B.  R.    Harkcr  againft  Moreland. 

S.  P.  For         7.  There  cannot  be  a  demurrer  in  abatement  \  per  Holt  Ch.  J. 

If  the  mat-   g  j^j^j^  -prin.  2  Ann.  B.  R.  Anon. 

tcr  of  abate-  ^^  ^ 

ment  be  extrinfick,  the  defendant  muft  plead  ;  if  intrinfick,  the  court  will  take  notice  of  It  themfelTCS. 
I  Salk.  220.  pU  7.  Trin.  3  Ann.  B.  R.    Dockminlque  v.  Pavenant.  16  Mod.  198.  S.  C. 

according^  \  and  the  court  faid  they  would  turn  all  fuch  defflurrers  into  barty  though  Eyre  quoted 
WiMBisH  V.  WiLLoucHBY  in  Plowd.  a  precedent  of  a  demurrer  in  abatement*^— ——G.  Hlft.  of 
C.  B.  Z08.  S.  P.  and  cites  S.  C. 

S.  P.  Per         8.  Where  it  appears  to  the  court  from  the  nvrit  itfvlf  that  it 

the  dcfemf-  *^^g^^  *®  abate,  the  court  ex  officio  ought  to  give  judgment  again(t 

ant  admits  the  plaintiff,  though  the  dcfeudant  does  not  plead  in  abatement. 

the  writ  Arg.  10.  Mod.  170. 

and  count.  ^ 

Br.  Anions  fur  le  Cafe,  pl.  41.  cites  11  H.  4.  45. S.  P.  Per  cur.  accordingly,  though  tb«  party 

admiu  it  by  pleading  in  bar.    Roll.  Rep.  176.  pl.  13.  Pafch.  13  Jac.  B.  R. 

•  I  do  not         p.  But  if  it  does  not  appear  in  the  writ  it  is  otherwife.  Arg.  io« 

Rep.  2.  but  fee  a  Roll.  Rep.  272,  273.  Hill.  20  Jac.  B.  R.  in  an  anonymous  cafe. 


C  ^^O    (L.  b)  Where  it  is  only  in  Delay,  or  Peremptory* 

I.  /CONUSANCE  was  demanded  by  the  mayor  and  bailiffs  of 

X.  Coventry,  and  they  (hewed  a  charter  to  this  purpofe,  that 

1'^^  if  the  demandant  in  a  plea  of  land  counterpleads  the  franchife^  and 

the  tenant  joins  with  the  claim  of  the  franchife,  and  it  is  found 
againft  the  franchife,  the  demandant  fliall  recover  the  land ;  but 
if  it  be  found  againft  the  demandant  the  writ  fliall  abate*  Jenk. 
18.  pl.  32.  cites  20  E.  3.  and  35  H.  6.  54. 

2.  If  a  man  pleads  2,  plea  in  abatement  of  the  writ^  or  of  avowry^ 
which  is  demurred  to^  and  adjudged  againft  him  who  pleads  it,  it  is 
not  peremptory,  but  a  refpondeas  oufter.  Quod  nou.  Br.  Po- 
remptory,  .pl.  6.  cites  48  E.  3.  10. 

3.  And  it  ktmsifue  taken  upon  excommunication  U  peremptory* 
Sid.  2 J  2.  cites  3  H.  4.  3. 

4«  ^ 
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4*  1a  precipe  quod  reddat,  if  the;  te?wnt  pleads  to  the  nvrtt,  and 
the  demandant  demurs j  and  the  matter  is  adjourned  to  another 
tenn^  thi$  is  nof  peremptory  for  the  tenant,  but  fliall  be  awarded 
that  he  anfwer  over.  Quod  nota,  per  Newton,  Fulth.  and  Port- 
ington*     Bn  Peremptory,  pi.  20.  cites  22  H.  6.  55. 

c.  If  a  demurrer  is  joined  upon  plea  to  the  jurifdi5iion^  to  the  ?•  P*  ^'* 
perfon^  to  the  wn/,  upon  vtew^  upon  atd^  upon  voucher y  upon  ejjoigny  ^\^  ,^  ^j^J 
though  adjourned  to  another  term,  and  adjudged  againft  the  de-  34  H.  6. 8t 
fendant,  it  is  no  more  than  a  refpondeas  ouftcr.     If  the  plea  to 
the  writ  upon  iffite  joined  be  found  for  the  tenant  or  defendant, 
the  writ  (hall  abate.     If  it  be  ta  the  perfon,  or  a£lion  or  jurifdic- 
tion,  and  is  found  for  the  demandant  or  plaintiff,  he  {hall  recover 
the  thing  in  demand.    Jenk.  306.  pi.  82. 

6.  Upon  counterplea  of  view,  refceity  ejfoign^  or  aidy  and  found  *  S*  P*  B'» 
for  the  tenant  upon  ijfue  joined^  the  writ  fhall  not  abate,  but  pu^^citcs' 
view,  refceit,  eflbign,  2AAonlyJhall  be  awarded.  Upon  counter-  3411,6.8. 
plea  of  voucher  J  if  found  for  the  tenant  upon  ifflie  joined,  judg-  *°^  S^^-  3» 
ment  ihall  be  that  voMc\i€X  Jball  Jlatidj  if  for  the  demandant  that  ^^* 
demandant  Ihall  recover  the  land.   The  law  intends  greater  delay 

and  cxpence  upon  *  trial  by  jury  than  upon  demurrers ;  and  if 
upon  any  of  thefe  pleas  there  be  a  trial  by  jury,  and  it  be  found 
for  the  demandant,  he  fhall  recover  the  land.    Jenk.  306.  pi.  82. 

7.  Precipe  quod  reddat  of  rent  of  dijfeifm  done  to  the  father  of 
the  demandant  J  the  tenant  pleaded  to  the  writ  that  the  demandant 
hinffelf  was  feifed ;  to  which  xht  demandant  faidy  that  he  was  not 
ffifid  :  to  which  the  tenant  faidy  to  this  you  fliall  not  he  receivedy  for 

at  another  time  jf,  S,  brought  trefpafs  againjl  yoUy  in  which  you  fu/fi^ 
fitdy  bfcaufe  your  father  was  feifed  of  this  renty  and  made  title  by 
l*rcfcriptio7iy  and  that  he  died  feifedy  and  you  were  feifcdy  and  for  the 
rtfit  arrear  dfl rained  upon  nvhich  yen  were  at  ijfucy  wlmh  pica  is  yet 
ptfiding;  and  fo  demanded  judgment  if  he  fliall- be  received  to 
fay  that  he  was  not  feifed,  &c.  upon  which  the  demandant  de- 
murred ;  and  upon  long  argument  it  was  adjudged  no  elloppel, 
as  appears  33  H.  6.  7.  and  50.  And  it  was  adjourned  and  ar- 
piicd  three  terms ;  and  the  demandant  prayed  feifni  of  the  land, 
and  tliat  this  demurrer  may  be  peremptory  to  the  tenant ;  and 
by  Prifot  and  the  befl  opinion,  becaufe  //  is  only  to  the  aElion  of  the 
nur'tty  and  not  in  bar  of  the  acliouy  nor  in  difproof  of  the  title  of  the  '  ' 

demandant ;  therefore  ;'/  //  not  peremptory  by  demurrer y  but  a  refpon^ 
dcas  cufter.  ^  Br.  Peremptory,  pi.  i.  cites  34  H.  6.  8. 

8.  If  plea  in  abatement  of  writ  of  replevin  be   confeffed  by  the  The  divert 
plaintiff y  or  adjudged  againfl  him  by  demurrer y  he  fliall  have  a  new  ^j|^  *!  "I^Vl 
replevin.     But  contra  upon  plea  in  bar ;  or  if  plea  to  the  writ  be  dmun  en  a 

found  againfl  him  by  jury  upon  the  iffucy  he  fhall  not  have  a  new     [  102  ] 
replevin  5  for  it  is  peremptory.  Note  the  diverfity.     Br.  Pcrcmp-  fUahahjiti* 
tory,  pL  2.  cites  34  H.  6.  37.  ^  XVi"', 

fori  /o  tffu*  upcn  It  \  for  if  they  go  to  ifTue  upon  fuch  plea,  and  !t  is  found  againft  the  defendant,  it  is 
peremptory)  and  he  ihall  lofe  the  land,  Sec.  but  upon  demurrer  it  is  not  peremptory,  but  only  a  re- 
fiHTndcif  ouftcr.    Per.  Williams  J.    Quod  n^tta.     Yeiv.  112.  Mich.  5  Jac.  B.  R*  in  cafe  of  Thomp« 

fao  V.  Coliicr.  BrownU  138.  S-  C.  fcems  a  tranflation  from  Velv.- S.  P.  by  Ri.ll  Ch.  T. 

AH.  65.  Trin.  24  Car.  B.  R.  in  cafe  of  Beaton  v.  Foreft.— S.  P.  accordingly  of  a  plea  to  the 
^t  generally,  in  cafe  of  demurrer  adjudged  or  found  againft  tWe  dc.fcnUant,  that  it  (hall  only  be  a 
nfpofldcai  oudeTj  aad  liiccwife  (bat  it  is  contra  upon  a  p)ca  in  bar.     But  if  the  plea  be  triable  by  certi. 
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ficate  of  the  ordinarff  and  he  certifie*  tgainft  the  defendant,  the  judgment  (hall  be  a  refpoadeai  oufter  $ 
per  Doderidge  J.  which  Jones  alHrmed. '  Lat.  178.  Mich.  »  Car.  The  court  agreed,  that  plea 

in  abatement  on  ifltie  is  peremptory,  though  the  prayer  cannot  be  othen^ife  than  bre?e  ceHetur.     Keb* 
870.   Pafcb.  17  Car.  2.  B    R.  in  pi.  |8.  ■  Vent.  %2,  Pafch.  zi  Car.  2.  B.  R.Anon* 

accordingly,  as  to  iiTue  found  againft  defendant.     2  Roil.  Rep.  38*  •  It  is  not  peremptory  upoa 

demurrer,  becaufe  the  party  is  not  fuppofed  to  be  conulant  of  the  matter  in  law.     Sid.  252.  pi.  22.  in 

cafe  of  Amcott  v.  Amcott. Though  it  be  pleaded  after  imparlance,  and  ilTue  tendered  upon  it,  jrec 

it  is  not  peremptory  upon  a  demurrer  j  per  Roll.  Ch.  J.  AU.  65.  in  S«  C. 

In  ail  cafes  when  iiTue  ia  joined  upon  a  dilatory  plea,  and  tried  by  the  country,  judgment  is 
peremptory ;  but  otherwife  in  all  cafes  tried  by  demurrer,  except  in  one  only,  and  that  is  in  cafe  of 
demurrer  Mpcn  evidence^  and  there  it  is  peremptory,  becaufe  no  refpondeas  oufter  can  be  ;  for  by  thia  die 
parties  are  at  the  end  of  their*pleading.     Arg.  Lev.  iSj.  cites  Long.  5  £.  4.  139.  2  £.  4,  lo* 

9.  Andfo  It  feems  it  is  of  a  plea  in  abatement  which  is  pleaded 
after  the  darrain  conttn\  becaufe  it  is  after  the  plea  in  bar,  and  this 
though  it  be  upon  demurrer.  Sid.  252.  cites  Lo.  5  £•  4.  139. 
2  E.  4.  10.  Yelv.  112.  F.  Aide  122.  Iflue  114. 

10.  If  a  dilatory  plea  be  pleaded  to  the  writ  or  to  the  county  or 
the  like,  and  they  join  ijue,  there  always,  if  the  ijfue  pajfes  againfl 
the  tenant  or  defendant^  in  a£lion  real  or  perfonal,  this  //  peretap^ 
iory  to  the  tenant  or  defendant,  and  only  dilatory  on  the  part  "of  the 
demandant  or  plaintiff.    Br.  Peremptory,  pi.  44.  cites  5  £.  4.  90* 

11'.  The   defendant  after  imparlance  pleaded  outlawry  in  the 

plaintiff,  &  petit  judicium  de  billa,  and  judgment  was  quod  re* 

fpondeat  oufter.     Lat.  1 79.  fays  the  court  agreed  this  cafe,  the 

'     record  thereof  being  fhewn,  and  was  Pafch.  2  Jac.  Rot*,  331. 

So  though  12.  Upon  plea  to  the  jurifdiflion,  to  the  perfon,  to  the.  writ, 

a'ljourMd      aid-praycr,  view,  effoin,  voucher,  and  demurrer  joined^    to  fuch 

and  over-      plea  or  prayer,  if  the  demurrer  be  over-ruled^  it  is  but  refpondeas 

^*^1  ***       oufter.    Jenk.  306.  pi.  8o, 

#«oiher  J  •?  «r 

I'erui.    Jenk,  306.  pi.  82. 

13.  When  a  plea  concludes  in  abatement,  it  is  not  peremptory  ; 

but  if  Siplea  in  abatement  if  pleaded  in  bar,  it  is '  peremptory ;  per 

Roll  Ch.  J.  All.  65.  Trin.  24  Car.  B.  R.  Beaton  v.  Forreft. 

s^r  '^V  ^^*  Formedon  in  remainder  was  brought  there  againjl  an  infant. 

ludginent      The  infant  by  his  guardian  pleaded  that  he  was  in  by  defcent,  and 

affirmed        prayed  that  the  parol  fhould  demur ;  and  upon  this  'tffue  was  taken, 

^fi.-*—      znd  found  for  the  tenant  in  the  formedon  5  and  after  feveral  argu- 

s:*c?'ar-  *  ments  in  C.  B.  judgment  final  was  there  given,  viz.  that  the  de- 

gued,  but     mandant  fhould  be  barred.     Writ  of  error  was  brought  in  B.  R. 

^j°^°*"       and  after  feveral  arguments  the  judgment  was  affirmed}  and  the 

Keb.  869.     r6afon  why  upon  iJfue  taken  upon  matter  in  faEl  judgment  final 

pi.  18.  s.c.  fliall  be  given,  is  becaufe  the  matter  in  faft  \s  fuppofed  to  be  in  the 

rofnt"iV      conujance  of  the  party  ;  and  if  he  will  give  fuch  trouble  and  charge 

firmed  nifi.    to  the  party,  in  fuch  cafe  it  is  reafon  that  he  fhall  be  barred,  and 

fo  are  Lo.  5  £•  4.  90.  b.  and  other  books.  Sid.  252.^  pi.  22*  Pafch. 

1 7  Car.  2.  B.  R.  Amcott  y.  Amcott. 

15.  In  a  fcire  facias  to  repeal  a  patent,  the  matter  appearifig 
fufficienty  and  not  denied  by  any  plea  of  the  defendant,  hut  he  hav- 
ing confejfed  the  fame  by  his  demurring  in  abatement ,  a  judgment 
peremptory  ought  to  be  given,  and  not  ajrefpondeas  oufter,  hj 
[[  X03  ]  the  judges  attending,  in  domo  procerum^  and  that  fo  it  was  done 
in  the  cafe,  17  E.  3.  59.  b.  3  Lev.  223.  Trin.  1  Jac.  2.  The 
King  V.  fir  Oliver  Butler. 
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16.  \fi  fcire  facias  on  a  judgment  in  wafte  for  the  damages  re* 
covered^  the  defendant  demurred  partly  in  abatement^  and  partly  in 
bar.  The  court  gave  judgment  in  chief.  Cited  by  the  judges 
attending  in  domo  procerum,  in  cafe  of  the  King  v,  fir  Oliver 
Butler,  Trin.  i  Jac.  2.  3  Lev.  223.  as  lately  adjudged  in  a 
fcire  facias,  per  Hale  Ch.  J.  and  the  whole  court,  in  the  cafe  of 
Cole  y.  Green. 

17.  If  matter  of  faEl  is  pleaded  in  abatement  triable  per  pais ^ 
the  plaintiff  may  conclude  his  replication  in  bar,  becaufe  final 
judgment  is  to  be  given  after  a  verdift  in  that  cafe ;  per  Holt 
Ch.  J.  Carth.  433.  ^{ich.  9  W.  3.  B.  R.  in  cafe  of  Bonner  v. 
HiU. 

1 8.  In  trefpafs  againft  A.  B.  and  C.  they  pleaded  as  to  part  •Lutwr, 
not  guilty,  and  to  the  refidue  other  aftion  pending  againft  B.  and  ^\,  p,  ' 
C.  but  faid  nothing  as  to  A.     Judgment  was  given  quod  recuperet  does  hot  ap^ 
damna  againft  them,  and  not  quod  refpondeant  ulterius,  becaufe  ^^* 

the  plea  commenced  and  alfo  concluded  in  bar.     Lutw.  4 1,  42.  Hill. 
13  W.  3.  Wallis  V.  SaviL 

19.  Upon  a  refpondeas  oufter,  if  the  defendant  pleads  the 
general  ijfue^  x!tit,^\2AVit\S^7l}\ftgn  judgment ^  if  defendant* s  attorney 
0n  re-^livering  bach  a  copy  of  the  ijfue  will  not  pay  for  it.  And  it 
feems  the  old  courfe  was  to  deliver  in  a  copy  of  the  whole  re- 
cord, viz.  the  declaration,  plea  in  abatement,  &c.  and  iifue; 
but  the  court  made  a  rule  for  the  future,  that  a  copy  of  the  de- 
claration and  ifTue  fhould  only  be  paid  for.  i  Salk.  4,  pL  ii« 
Mich.  I  Ann.  B.  R. 

20.  If  the  defendant  pleads  matter  of  faB  in  abatement,  which  S.  P.  per 
the  plaintiff  deniesj  if  the  matter  of  faft  be  found  for  the  plaintiff,  ^«'-  ^^J|*- 
he  fhall  have  final  judgment.     Ld.  Raym.  Rep.  593,  594.     Holt  i  Ann.  B." 
Ch«  J.  cites  it  as  fo  held  in  B,  R.  in  the  cafe  of  Bifle  v.  Har-  R*  Anon. 
court. 

21.  AndVioXt  faid  that  in  another  cafe  afterwards,   upon  a  Ifthede- 
fcirc  facias,  they  held  that  if  the  defendant  pleads  matter  of  faft  J5"^^J"^ 
in  abatement^  and  the  plaintiff  replies  and  denies  the  fa<t^,  he  ^atur  ie- 
may  pray  execution ;  but  yet  \i  judgment  be  given  yjr  the  plaintiffs  ^^*  in 
up(m  demurrer  t<S  the  replication^    it   (hall   only  be  a  refpondeas  *f*j^^*t^ 
oufter,     Ld.   Raym.   Rep.  594.    Arg.  in  cafe   of   Medina  v.  and  the 

StOUehtOn.  plaintiff  re. 

^  plies,  and 

the  defendant  Jemun  f  the  flainttjpt  rfpVtcat'iony  this  immediately  refers  the  replication  to  the  conG- 
dentjon  of  the  court}  and  fince,  if  he  had  then  referred  the  plaintiff's  writ  to  the  court,  the  judg- 
ment vioaJd  have  been  to  anfwer  over,  therefore  if  he  at  the  fame  time  refers  the  replication  to  the 
coortt  to  judge  whether  it  is  good  or  not,  there  is  the  Tame  judgment  to  anfwer  over  ;  tut  if  be  bad 
ttftrrtd  rhi  aBion  itjelf  to  the  court  f  judge  of  the  legaiity  tbert^f^  there  that  not  being  touching  th€ 
prcfcAt  writ  depending  m  court,  but  the  plamtiff's  whole  demand,  it  was  admitting  the  truth  of  the 
demand ;  becaufe  es  h€ko  jus  oritur,  the  court  never  pronouncing  what  was  the  law  till  the  fad  was 
firft  fettkd  ;  and  therefore  the  defendant,  referring  the  legality  of  the  plaintiff*!  demasd  to  the  courts 
admit*  confe^jnently  the  truth  of  it.     G.  Hift.  of  C.  B.  44. 

For  more  of  Abatement  in  general,  fee  SllltlftiOIV^nten&s 

ment,  iaffiCe,  SDeclaration,  ^ointenantu,  maS^ziZz^ 

S2^i  it,  and  other  proper  titles. 
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*  ;^batement  into  JLmt^ss. 


•  Abate  II 
both,  an 
£ogli(h  and 
French 
word,  and 

iignifieth  in  , 

his  proper 
fenfe  to  di- 
minifii  or 

Swh'dl^'onc  (A)  Abatement,  Intrufion,  &c.  on  a  Dying  Seifed. 

by  his  entry  • 

diminiiheth 

and  takcth  J.  T  N  writ  of  intnifion  upon  leafc  of  his  anceftor,  he  ought 
fmbo^d  in  1.  ^^  ^cw  quod  clamat  effe  jus  &  haereditatem  fuam.     TbcL 

Uwdefcend.  Dig.  94.  lib.  xo.  cap.  6.  f.  X4.  cites  Mich.  lo  H.  6.  9. 

ed  to  the 

heir ;  and  an  abatement  is  w^en  a  man  died  feifed  of  an  eftate  of  inheritance,  and  between  the  death 

and  the  entry  of  the  heir,  an  elUanger  doth  interpofe  himfclf  and  abate.     Co.  Litt.  277.  a. 

Fflrnonecan  2.  Title  is  not  good  by  doner  in  fatly  and  abatement  alleged  by. 
ment  but  "  ^^^  '^^  S^'^  ^  ^^^  tenant j  unlefs  the  demandant  alleges  the  dying 
uponady.   feifed  of  him  Upon  tvhom  the  abatement  Jball  be  made,     Br*  Titles* 

fai^'^^fot'''  P**  ^^*  ^'^^®  3^  ^*  ^'  '^" 

^y'tng  Jetfed  by  prote/latiott  U  not  good  to  allege  abatement  thereon.    Br.  Titles,  pi.  14.  citet  3S  H.  6. 

3.  Abatement  cannot  be   but  after  the  death  of  him  who  died 
feifed  infee^  and  not  after  the  death  of  the  tenant  for  term  of  life  ; 

for  this  is  intrufion^  and  not  abatement)  per  Littleton ;  but  the 
court  did  not  anfwer  to  this  but  to  the  other  things.  Br.  Tra- 
verfe  per  &c.  pi.  163.  cites  39  H.  6.  a6^  27. 

4.  None  is  abator  but  h^  who  firft  enters  by  tort  upon  a 
defcent  5    but  yet  aflife  of  mortdanceftor  lies  againfi  the  heir  ^f 

feoffee  of  the  abator^  or  againfl  the  twentieth  heir.  Br.  Mortdan- 
ceftor, pi.  61.  cites  5  H.  7.  6. 

For  more  of  Abatement  into  Lands,   fee  %ZiX\^ZlZZ^  and 
other  proper  titles. 


:abepance. 


(A)      Abeyance.     What  it  isj    and  the  Reafon 

tliereof. 

■ 

I.  T  N  Abeyance  fignifies,  that  it  is  in  cxpeflation ;  for  when 

1   a  parfon  dies,  we  fay,  that  the  freehold  is  in  abcpncc, 

bccaufe  a  fucceflbr  is  in  expeftation  to  take  it  j  and  then  it  is 


in 


Stegance;  ids 

in  expeSatiofif  in  remembrance ^  intendment^  conftderation^  or  nnder^ 

Jianding  ofknv^  becaufe  it  is  not  in  any  men  then  living  ;  and  a 

right  which  is  in  abeyance  is  faid  to  be  in  nubibus.     Co.  Litt. 

342.  b. 

2.  They  are  allowed  only  out  of  neceffity,  but  the  law  never 
allows  it  to  the  a£k  of  the  party  \  and  therefore  if  a  man  makes 
a  leafe  for  years,  the  remainder  to  the  right  heirs  of  J.  S.  who 
is  then  living,  the  remainder  is  utterly  void  \  per  Hobart  Ch.  J. 
Hob.  153, — — S.  P.  And  thq  law  admits  them  only  in  cafe  of 
neceflity,  as  in  vacations  of  bifhops,  parfons,  &c.  or  remainders 
to  right  heirs  upon  freeholds.  They  are  not  allowed  but  where 
the  original  creation  of  eftates,  or  where  the  confequcnce  of 
cftates  and  cafes  do  in  congruity  require  them ;  but  for  eilates 
that  are  of  their  own  nature  in  their  original  perfe£t  and  intire, 
the  law  does  not  permit  them  by  the  voluntary  aft  of  the  party. 

Hob.  338. ^They  are  not  allowed  but   in  particular  cafes ; 

and  it  would  be  to  make  fraflio^s  of  eftates ;  neither  could 
livery  of  feifin  be  had  in  fuch  cafes^  Arg.  4  Mod.  280.  in  cafe 
of  the  King  and  Queen  v.  Kemp. 

3.  Abeyance  is  a  fi£bion  in  law,  per  Dodderidge  J.  and  is  ^F^^\ 
allowed  only  where  it  is  neceflary,  and  to  avoid  an  abfurdity  or  thingrto  ^ 
inconvenience,  and  for  the  benefit  of  a  ftranger,  and  to  preferve  faji  in  ahty» 
his  right.     Jo.  73.  Pafch.  I  Car.  J"'"'*  *>"^ 

^  J        #  J  fych  as  are 

in  advinUge  offiranitn^  and  not  in  advantage  of  the  donors  themfelves,  or  their  heirs;     Arg.  PI.  C. 
562.  b. 


(B)     What  Things  may  be,  or  fhall  be  faid  to  be 

in  Abeyance. 

I.  TTirHERE  a  pft  is  made  in  tail  by  fine ,  remainder  to  tenant 
^^  in  tail  in  fee^  the  tenant  had  ijftie  two  fins  by  divcrfe 
venters^  and  died;  the  eldrfl  entered,  and  died  without  iffue,  and 
his  heir  collateral  entered,  and  the  youngejlfin  brought  fiire  facias  to 
execute  the  remainder  in  fee,  and  had  execution  ;  for  the  fee  was 
not  executed  in  the  eldett  fon,  by  reafon  that  he  was  feifed  in 
Uil,  and  the  fee  was  in  abeyance,  and  yet  was  in  him  to  give 
charge  or  forfeit.     Br.  Executions,  pi.  67.  cites  24  E.  3.  30, 

2.  Father  and  2  fons  arc  5  the  father  levied  a  fine  to  N.  w/?o 
granted  and  rendered  to  the  father  for  life,  the  remainder  to  the  eUhJl 
fon  and  his  wife  in  tail,  the   remainder  to  the  right  heirs  of  the 
father;  the  father  died,  and  after  the /^fw«/  in  tail  and  his  wife 
died  Without  ijfue ;  the  youngefi  fon  'entered,  and  the  lord  avowed 
upon  him  for  a  relief,  as  heir  to  his  eldeft  brother  to  the  re- 
mainder in  fee,  and  had  return  by  award,  notwithftanding  tliat 
the  youngcft  fon  would  have  been  adjudged  in  as  purchafor,  by 
name  of  the  right  heir  of  his  father,  becaufe  bv  his  pretence  the 
fee  and  the  /ji7  cannot  be  fimul  &  femel,  in  the  eldeft  fon.     But 
Brooke  fays,  this  fccms  to  be  contrary  j  for  it  may  be  in  him  the 
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we  inpojfejjim  and  ttt  other  in  abeyances  and  he  may  give  it  and 

forfeit  it.     Br.  Done,  &c.  pi.  9.  cites  40  E.  ^  9. 
t42.\?*S.         3-  If  ^  g^f^  is  made  to  N.  for  /rfey  the  remainder  to  the  right 
P.  accord-    heirs  of  J.  who  is  alive,  the  remainder  is  in  fufpcnce  or  abeyance 
^s'y-  during  the  life  of  J.     Br.  Done^  &c.  pi,  6.  cites  it  as  fo  faid 

in  40  E.  3.  9.  • 

4.  Biihop,    dean,    and  prebend  have  fee.     But   contra  of  a 

par/on ;  for  there  the  fee  is  in  abeyance.     Br.  Confirmation,  pL 
•[106]    17.  cites  5  E.  4.  105.  ^ 

Parion  has  •  j^  P^ freehold  z^vi  be  in  abeyance»in  no  cafe  but  only  in  the  cafe 
in  jure'ec-  ^f  ^  \  parfon  of  a  church.  JD.  7 1,  pi.  43.  Trin.  6E.  6.  in  the  cafe  of 
defix,  per     Withers  V.  liham. 

3Jufticet  *    ^  .         , 

out  of  4.     Br.  Faux  RecoT.  pi.  5 1 .  <  ites  12  H.  8.  7.  f  Becaufe  the  care  of  fou1s%as  only  com* 

snitted  to  him  during  lite ;  he  was  not  <  apable  of  the  fee,  and  iheretore  the  fise  was  in  abeyance  :  fo  that 
there  was  this  difference  between  the  chara^eri  of  thepriefts  and  blHiops,  that  the  bifliops  fucceeded  in 
their  own  original  right,  as  the  fucceiT.rs  of  Chrift  and  his  apoillet,  the  great  bi(h(.p  of  fouls  \  and 
therefore  what  they  took  was  to  themfelvo^  and  fucc  iTort ;  but  the  priefts  were  eniy  the  fubtivoces  of 
the  biihops,  and  therefuie  could  *not  take  but  during  their  lives  '1  he  par  fun  theiefote,  being  only  ca- 
pable to  take  for  life,  for  he  had  no  proper  fucceHbr  to  himfelf,  the  next  parfon  coming  in  fr  ^m  ihe  bfli'tp, 
and  by  his  invitation  ;  and  yet  the  fee  being  out  of  the  patron,  and  not  given  to  the  bi&op,  but  appro, 
priated  to  the  ulie  of  that  particular  church,  it  was  fjid  to  be  in  abeyance  ;  but  to  ail  beneHcial  purpofea^ 
the  law  allows  bim  to  fuppole  bimfelf  to  have  an  inheritance^  though  he  has  not  properly  vxy 
fucceHbr }  and  therefore  the  parfon  may  bring  an  adion  of  wafte,^  a  writ  of  entry  ad  communem 
legem,  in  confimili  cafu,  ad  teiminum  qui  p  xteriit,  a  quod  pcrmittat  in  the  debet,  a  writ  of  mefae^ 
a  c  ntra  formam  feoffamenti  \  and  fliail  receive  homage,  becaufe  thde  are  for  the  benefit  of  the  fee  in 
abeyance,  the  defence  cf  which  the  law  has  committed  to  h.m;  but  the  iSw  has  provided  bim  a  juris 
utrum,  and  he  (hall  mt  have  a  writ  of  right,  fince  for  the  reafon  above  mentioned,  he  cannot  claim  it  at 
his  right  and  inheritance.     Gilb.  Treat,  of  Ten.  205,  106. 

S.  c.  PI.  6.  A.  levied  a  fine  ya  manor  holden  in  capite,  *with  a  render 

name*of  ^'^   back  to  the  heirs  of  his  body,  remainder  to  king  H.  7.  and  the  heirs  of 

Wyiiion  v.    his  body;  apd  for  default;  thereof,  to  the  right  heirs  of  A, A.  dieel 

Lord  Bark-  feifed  without  iffue,  and  king  H.  7.  entrei and  died;  after  which  it  de- 
*^'  fcended  to  king  Henry  8.  and  -ff.  6.  who  dying  without  iffue^  it  re^ 

verted  to  5.  as  coufm  and  heir  to  A,  It  was  refolved  tliat  B.  who 
was  an  infant,  ihould  be  in  ward  to  the  queen,  by  reafon  of  the 
tenure,  becaufe  the  tenure  was  revived  on  the  death  of  E.  6.  and 
ihould  have  efcheated  to  her  for  default  of  heirs  of  A.  and  there- 
fore the  fee«fimple  was  in  confideratione  legis.  D.  io2»  pi.  82. 
Trin.  i  Mar.     The  Queen  v.  lord  Barkley. 

7.  By  Hitcham  ferjeant,  in  the  cafe  oi  2l  contingent  remainder  of  a 
copyholdy  the  eftate  in  the  mean  time,  before  the  Contingency  ha{K 
pens,  after  the  admittance  of  the  particular  eftate,  is  in  abeyance, 
and  not  in  the  lord;  but  Damport  ferjeant  thought  that  the  eftate 
in  contingency  is  not  in  abeyance  upon  the  admittance  of  the  par- 
ticular eftate,  but  in  the  lord,  as  D.  9  Eliz.  the  lord  (hall  be  occu* 
pant.     Arg.  Roll.  Rep.  3 1 8.  in  cafe  of  Lane  v.  Pannel. 
b^Hill^^'        8.  Tenant  in  tail  grants  all  his  eflate  to  another  ;  this  works  no 
Fiia.  in     "  difcontinuancc  quoad  his  ijfue,  but  qtioad  himfelfxhc  reverfion  is  in 
Walsing.  abeyance  \  for  he  fhall  have  none  left  in  him  againft  his  own  grants 
s.^nd-rs*'^'  ^^^^  ^'^  cannot  afterwards  have  a£tion  of  walle.  Co.  Litt.  331- a. 

Ch.  B.  in  delivering  the  opinion  of  the  court,  faid  they  were  all  agreed  that  there  was  no  ancient 
book  wh  ch  warranted  Littleton*s  opinion  ;  that  by  the  grant  by  tenant  in  Uil  of  all  hit  eftate,  the  eft«ce 
tail  fliouid  be  in  abeyance,  ii  not  law ;  and  it  is  all  one  as  if  he  made  eftate  for  his  own  life  Refdved 
that  by  bargain  and  faie  to  another  and  his  heirs,  by  tenant  in  tail  in  reverfion  of  a  leafe  for  years,  nothing 
pafled  to  the  bargainee,  but  an  eftate  defcendible  ior  the  life  of  the  tenant  in  tail,  according  to  Co.  Litt. 
329.  f.  6c6.  bauad.  a6o,  a6i.    Pafch.  ai  Car.  %*  Took  T«  GMcock*  ■      ■    U  tnmat  w  tml 
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Ij  kafe  tB^  ideate,  or  fay  bargain  and  fale,  or  by  coTenant  t#ftand  (eifed,  coimiys  to  S,  and  bU  belrsy 
the  eiUtc  tail  is  not  in  abeyance,  bnt  in  B.  and  his  heirs ;  for  the  law  puts  notbing  in  abeyance  but  of 
neceffity,  and  it  is  not  in  the  cena-.t  in  tail ;  for  he  cannot  bring  wafte,  &c.  per  Hoit  Ch.  J.  in  delivering 
the  opinion  of  thia  court.     2  baik.  6zo.  pi.  2.  Trin.  1  Ann*  B.  R.  Machii  v>  Clerk.  —  ■ 

7  Mod.  27.  S.  P.  accordingly 11  Mod.  19,  20*  Machel  v.  Clerk,  S.  C.  accordingly And 

•11  I  hole  b  K>ks  naentian,  chat  the  cafe  in  tiaund.  260.  and  Litt.  waa  denied  to  be  law,  by  Holt  Ch.  J* 
aod  ib  a  jad^o^i't  in  C  B»  was  affirmed.  ^ 

9.  If  tenant  for  term  of  another^ s  life  dieSy  the  freehold  is  faid  to  bc 
in  abeyance  until  the  occupant  enters.     Co.  Litt.  342.  b. 

10.  Leafe  for  If e^  remainder  to  the  right  heirs  of  J.  S.xhtitt'&m''  ^^'-f^j^ 
pie  is  in  abeyance  till  J.  S.*  dies.     Co.  Litt.  342.  b.  for%iyeart^ 

sctnatnder  to  C.  nfct^  or  a  dcvii'e  for  years,  remainder  to  t/e  right  heirs  of  y»  S>  is  good  if  J.  S.  die  dur- 
ing the  rcrm,  becaufe  the  franktenement  in  the  mean  fime  is  m  the  heir  of  the  devifor,  and  not  in  abey* 

ance.     Noy  43.   I'ayne  v.  Ferrai. U  ^  feoffment  in  fee  is  made  to  the  ufe  of  A-  and  the  heirt  ef 

hU  body,  rem^iinder  in  fee  to  the  right  heirs  ofl.  S.  who  is  then  living,  in  fuch  cafe  the  fee-Hmple  le 
not  mabevance,  nor  in  the  feoAec,  but  the  ufe  of  the  fee  (hd^  reju/tto  the  feoffor,  and  remain   -         . 
in  him  till  ihe  contingency,  vis.  till  the  death  of  T  b.  ibali  happen  j  per  Holt  Cb.J.  Carth.    Ll^7J 
%bz.  Hih.4  W.  &M.  in  B.  R.  in  cafe  of  Davit  v.  Speed. 

1 1 .  •  If  a  parfon  of  a  church  die th  now,  the  freehold  of  the  glebe  of  ^^ »' «  of  • 
the  parfonage  is  in  none  during  the  time  that  the  parfonage  is  void,  ^jf  "^'^/^ 
but  in  abeyance,  viz.  in.confideration  and  ih  the  underftanding  of  archdeaccnp 
the  law,  until  another  be  made  parfon  of  the  fame  church,  andim-  prebendary, 
mediately  when  another  is  made  parfon,  the  freehold  indeed  Jl  in  ©f'^very* 
him  as  fucceifor.     Co.  Litt.  f.  647.  other  (o\e 

corporation,  or  bcdy  pfditkkf^rejenta  iivt,  eiefiive  or  donati've,  which  inheritances  put  in  abeyance,  trt 
by  iome  called  hsereditates  jacentes,  and  fome  fay,  que  le  fee  efl  en  abeyance.     Co.  Litt.  647.  b. 

la.  T!h!C  property  of  goods  cannot  be  in  abeyajice,  fo  that  in  cafe 
of  a  perfon  dying,  they  muft  be  in  the  executor,  adminiflrator,  or 
ordinary.'  Brownl.  132.  Trin.  7  Jac.  in  cafe  of  Hellam  v.  Ley. 
•  13.  It  is  no  good  rule  that  that  which  doth  not  pafsby  the  li- 
Tcry  jloth  remain  in  him*  Who  gives  the  livery.  As  If  tetiant  in 
tail  is  attainted  and  office  founds  the  eftate  tail  is  not  in  the  king  nor 
in  the  perfon  attainted,  but  is  in  abeyance.  Arg.  Godb.  301.  in 
cafe  of  Sheffield  v.  Rat^liff.     Co.  Litt.  345.  a. 

14.  Tenant  in  te// covenants  to  (land  feifed  to  the  ufe  of  himfelf  7  ^-J^* 
for  life,  remainder  to  A*  in  tail.     Per  Holt  Ch.  J.  this  produces  no  s.  r.  per 
alteration  in  the  eftate  tail,,  becaufe  the  eftate  in  remainder  was  to  Hok  Ch. 
iommence  after  bis  deceafe.     2  Salk.  619,  620.  Trin.  i  Ann.  Br.  J*  *^^ 
Machel.  v.  Clerk.  And  at  thii 

time  the  right  of  the  e((ate  ouCof  vrhich  it  would  iffue  Is  in  another  perfon  by  title  paramount^  the  con* 
Tcyanceyic  per  formamdoni.     7  Mod.  26.  S.  C. 

1 5,  Devije  to  A.  for  life^  and  if  A*  have  ijfue  maUy  then  to  fuch  iffue 
male  and  bis  beirsfor  ever^  and  if  A*  leaves  no  iJfue  male^  then  the 
lands  were  devifed  to  £.  in  fee*  This  was  held  by  the  mafter  of 
the  rolls  as  the  fame  was  held  before  in  the  houfe  of  peers,  by  the 
aiBftance  of  the  judges,  to  be.  a  contingent  remainder;  but  the 
queftion  now  being  whether  the  remainder  in  fee  was  in  abeyance 
or  did  dcfcend  to  the  teftato/s  heir  at  law  ?  his  honour  thought 
it  to  be  in  abeyance  ;  and  that  it  was  much  itronger  than  wherie 
A.  devifes  to  A.  for  life^  remainder  to  the  right  heirs  of  J*  S.  becaufe 
in  that  cafe  J.  S.  might  not  die  in  the  life  of  A.  and  then  the  tef- 
tator's  heir  would  take,  and  fo  there  mighc  be  fomething  faid  why 
in  that  cafe  the  reverfton  fbould  defcend  until  the  contingency^  one  nvay 

or 
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or  other y  falls  oUt;  but  that  here  the  intention  is  cxprefled  of  giving 
the  inheritance  from  the  heir  at  law  in  all  eyents,  and  that  the 
contingency  {hould  be  only  betwixt  the  ifliie  male  of  B.  and  the 
devifces  over.  But  upon  an  appeal  Ld.  C.  Parker  much  ezpofed 
the  notion,  and  faid,  that  fmce  th^  conftruing  the  fee  to  be  in 
abeyance  would  tend  to  deftroy  it,  and  fince  fiothing  but  neceffity  in 
any  cafejbouldoccqfton  afie-Jimple  to  be  in  abeyance^  and  that  .where  the 
remainder  was  devifed  in  contingency,  it  was  held  that  the  rever- 
fion  in  fee  defcended  to  the  heir  at  law*  in  tlie  mean  time^  and 
fo  of  whatfoever  e(tate*was  not  difpofed  of,  his  lordfhip  faid,  he 
Should  abide  by  that  opinion.  Wms's.  Rep.  505.  511.  515. 
Mich.  17 1 8.  Carter  v.  Barnardifton. 

For  more  of  Abeyance  in  general,  fee  (£itattj$,  lBL€tn&{llll0r9 

Wiiti'i  and  other  proper  titles. 
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(A.)     In  what  Cafes*/ and  How. 

Abjoratioo  I.   A  BJURATION  by  the  courfe  of  the  common  law  may  be 

©f  tJw  realm  J^\^  thus  defcribed^  when  a  man  or  a  woman  had  committed  fe- 

ty'8  oatbbe-  ^^Ji  ^nd  the  offender  for  fafe-guard  oT  his  or  her  life  had  fled  to 

fcrc  tbito^  the  fan£tuary  of  a  churdh  or  church-yard,  and  there  before  the  co- 

fcis^o^'  roner  of  that  place  within  40  days  had  confeffed  the  felony,  and 

part  the  '  ^ook  an  oath  for  his  or  her  perpetual  banifliment  out  of  the  realm 

uaim  for  into  a  foreign  country,  choofing  rather  perdere  patriam  quam  vi- 

Smc  and**  tam.     But  that  foreign  country  into  which  he  was  to  be  exiled, 

fiiace  fet  tnuft  not  be  among  infidels.     And  this  was  the  ancient  Taw  of  this 

Wm  i  go-  realm,  which  was,  prohibemus  autem  ne  chriftiana  fide  tin^us 

fcaway**  quifpiam   a  regno  procul  amandetur,  neque  ad  eos    qui    non- 

thither  j  dum  Chrifto  fidem  adjunxerunt,  relegetur,  ne  eorum  sdiquando 

tarrying  gat  animarum  ja£lura,  quos  propria  Chriftus  vita  redemit.  3  Inft. 

there  but         -  ,  -    ««_.     «  • 
one  flood         lJS«Cap.  51. 

and  ebb|  if  be  can  have  paflage ;  and  till  he  can  fo  pafs,  going  every  day  into  the  fea  up  to  the 
knees  to  aflay  if  he  may  pafs  over,  and  if  he  cannot  pafs  within  40  days,  then  to  put  himfelf  again  into 
the  church  as  a  felon,  Hvc.  And  this  abjuration  i<  an  attainder  in  itfelf  (and  that  the  ftrongeil  that  can  be, 
being  by  his  own  coofei&on]  and  a  forfeiture  of  his  land,  and  there  is  a  writ  of  efcheat  of  land  for  lelony* 
pro  qua  abjuravit  legnum.  And  therefore  he  that  is  hanged  upon  judgment  againft  him,  an)  becotsei^ 
alive  again,  cannot  allure  (but  an  abjuration  in  that  cafe  is  an  efcape),  for  one  cannot  have  t«ro.  jjadg* 
znents  for  one  offence.     Fin.  of  Law,  Svo.  3?().  lib.  4*  33.  Same  points  and  another  part  of  the 

oath  wA,  that  be  would  Atver  return  without  .fuvc  of  the  king,  kc^z  Hawk.  PU  C.  ^*  cap.  a.  f.  44> 

2.A 
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2.  A  man  abjured  the  realm  and  fc^or  /ai^/f  oi/f  of  the  highway  By 
force f  and  put  in  frijbrt,  and  afterwards  efcaped,  and  then  was  taken 
and  arraigned  ofitj  and  becaufe  he  did  not  endeavour  to  go  to  his  port 
nvben  he  tjuas  Reaped,  therefore  he  was  not  reftored  to  the  way,  but 
%uas  hanged,  for  it  was  faid  that  his  life  was  not  granted  to  him 
upon  the  abjuration  but  upon  condition  that  he  fliould  go  to 
the  port  afligned  him  with  fpeed,  and  if  he  does  not  do  fo  he  (hall 
be  hanged }  but  if  he  be  tal^en  out  of  the  way,  he  fhall  be  reftored 
if  he  prays  it,  if  po  default  be  iahim.  £r«,  Corone,  pi.  144.  cites 
7  H.  7.  7. 

3.  If  a  man  abjures  and  comes  again,  and  takes  to  the  church,  he 
cannot  abjure  again,  by  all  the  juftices,  and  if  he  does  it  is  void;  but 
quaere  if  he  may  be  taken  out  within  the  40  days.  Br.  Corone,  pL 
226.  cites  1 1  H.  7.  4. 

4.  A  man  took  to  the  church,  and  the  coroner  came  to  him  and  de^  But  if  he 

manded  of  him  for  what  caufe  he  took  to  the  church,  vrho/aid  that  he  ^]^  abjum 

nvould  bes  advifed  by  40  days  before  that  he  would  declare  his  caufe,  and  IJ^  ji^j*^!- 

the  coroner  drawed  him  out  immediately;  but  if  he  would  have  con>ne/ 

confeiTed  felony  to  him,  he  might  have  remained  there  by  40  days  ^.*^  v^^ 

before  that  he  abjured;  but  a  fan£luary  may  hold  him  for  tern^  of  ccmUilto 

life  if  there  be  no  ftatute  to  the  contrary.     B;r.  Corone,  pi.  i8o.  doit.   And 

cites  W.  N.'s.  Readings,  in  the  time  of  H.  7.  '"  ^^  ^™« 

•^'  '  of  M.I. 

ann.  5.  it  was  faid  for  liw>  that  c  man  cannot  abjure  for  bigh  treafon.  Qaaere  of  petit  treafen ;  for  it  aa- 
pears  in  a  chronicle  in  the  time  of  H.  6.  that  »feme  wbo  killed  ber  mijheji  abjured  the  icalm.     Ibid. 

5.  P^yirTL^ion  for  felony fhall  difcharge  all felomes  done  before  the  ?^^    C  100  1 
juration.  '  Br.  Corone,  pi.  182.  cites  W.  N.'s  Readings. 

6.  A  man  can  not  dhjure  for  petit  larceny,  but  for  fuch  felonies 
for  which  he  (hall  fufFcr»  death.  Br.  Corone,  pi.  182.  cites  W. 
N.'s  Readings. 

7.  Such  abjuration  as  was  at  the  common  law,  founded  upon 
the  privilege  of  fandiuary,  is  wholly  taken  away  by  the  ftat.  21 
Jac.  [cap-  28.  parag.  7.]  And  yet  the  abjuration  by  force  of  the 
ftat.  35  Eliz.  cap.  i.  before  juftices  of  peace,  or  juftices  of  aflife, 
or  by  force  of  an  a£l  made  at  the  fame  parliament,  cap.  2.  before 
2  juftices  of  peace  or  the  coroner  ^^  a  recufant,  remaineth  ftill;  be- 
caufe fuch  abjuration  hath  no  dependency  upon  any  fan£luary.  3 
Inft.  115,  116.  cap.'5i. 

8.  One- that  had  abjured  the  realm  for  the  death  of  a  man, be- 
ing brought  to  the  bar  was  demanded  what  he  could  fay,  why  exe- 
cution (hould  not  be  awarded.  He  pleaded  the  kittg^s  pardon,  which 
was  difallowed,  becaufe  it  did  not  mention  that  he  had  abjured^ 
Kcling*  28. 


[     109    ] 


^brtojgpment* 


(A)    Abridgment  of  Plaint  or  Demand.    In  what 

Cafes  or  Adlions. 

In  dimcr  of  !•  TN  Jcwer  of  the  third  part  of  a  manofj  and  after  the  vietv  the  de- 
the  third  •*►  siandant  would  have  made  her  demand  of  the  third  part  of 

^OT  it  *^^  carves  of  land,  and  was  not  fuflfered  to  change  her  demand; 
wa^^adU  but  it  was  agreed  that  flie  might  abridge  her  demand.  Thel.  Dig. 
judged  that  *^(5.  Hb,  g,  cap.  28.  f.  2.  cites  Hill.  7  E,  q.  301.  and  fo  agrees  7 

mfter  challtfigt  of  the  party  the  demandant  may  abridge  her  demand  by  putting  in  t  fire-friftt  and 
Cnis  was  done  becaufe  the  parcel  fore-pri&d  waa  in  another  vill  not  named.  Tfaei.  Dig.  76.  lib*  S* 
cap.  28.  f.  4>  cites  Pafch.  13  £.  3.  plaint  11. 

In  dower  againft  4  of  the  third  part  of  a  manor y  the  demandant  abridged  her  demand>  and  dtnundedtbt 
third  part  cf  four  parts  of  the  fame  manor,  &c.  becaofe  one  being  in  ward  the  king  held  the  fifth  part. 
TheL  Dig.  76.  lib.  S.  cap.  28.  f.  14.  cites  Trin.  11  H*4»  Aid  del  B>oy47. 

And  it  was  faid  there,  that  in  dotver  a  man  may  abridge  his  demand  of  all  that  h  in  one  of  the  vHtu 
Thel.  Dig.  76.  lib.  8.  cap.  28.  f.  xS.  dtes  36  H.  6.  plaint  7.  and  5  H.  7.  7.  23.  And  that  it  is& 
i^reed  Pafch.  21  £.  4*  28. 

2.  In  doiver  the  demand  was  of  the  moiety  of  part  of  the  tenements^ 
and  of  the  third  part  of  the  reftdue  in  the  fame  vill^  &c.  And  after  ex- 
ception the  demandant  was  received  to  amend  her  demand,  and 
to  ouft  all  of  which  flie  demanded  the  moiety.  Thel.  Dig.  76-  lib. 
8.  cap.  28.  f.  21.  cites  Hill.  7E.  3.  308.  Dower  102. 
"Wheit  the         3.  Upon  writ  of  inquiry  of  wafe  the  fheriff  returned  the  inquj/t' 
writ  is  of      f}^  made  of  all  the  Hvqfte^  except  of  wafe  affgned  in  a  garden  ;  but 
^tted^'do-  ^^  plaintiff  was  not  received  to  abridge  his  plaint  of  the  waftc 
mihus&hf'  afligned  in  the  garden,  but  was  compelled  to  fue  ficut  alias,  and 
[  iio  ]    the  flieriff  was  amerced.     Thel.  Dig.  76.  lib.  8.  cap.  28.  t  6. 
f«,  and  the  ^ites  Trin.  14  E.  3.  Wafte  27.- 

plamtin  ^         j  / 

mbrtdgei  all  the  wafte  fuppofed  to  be  done  in  domihuSf  the  writ  ihall  abate.     D.  272.  Pafch«  so  £!!«• 

Burgavenny  (Lord  of)  v.  Plummer  &  others. 

4.  It  was  faid  by  Green,  that  a  man  may  amend,  abridge,  or 
^nlarge  his  plaint  after  imparlance.  Thel.  Dig.  76.  lib.  8.  cap- 
28.  f.  9.  cites  Pafch.  32  E.  3.  plaint  8.  and  32  Aff.  5. 
Ibid.pl.  32.  5.  Ward.  Per  Caund.  becaufe  there  is  no  certain  demand  \^ 
''k^i^'ir*  '  ^^^  of  ward,  but  cuftodiam  terrae  &  haeredis  >  therefore  if  the 
76.^ lib.  1.'  pl'ii^tiff  declares  of  the  manor  of  D.  and  20  acres,  where  the  20 
cap.  18.       acres  are  parcel  of  the  manor  .which  is  pleaded  to  the  writ,  the 

plaintiff 

13 


Hbttiicment.  no 

plaintiff  may  abridge  his  demand.  Br.  Abridgment^  pL  io«  cites  r.  to.  dte* 
20  E.  3.  10.  5*^^*^  39 

^^        ^  E.  3.  13, 

14  H.  6.  4.  S.  P« 

• 

6.  Where  the  demand  or  plaint  is  of  a  manor,  or  of  other  At  m  dcwer 
thing  intire^  there  a  man  cannot  abridge  his  demand  or  plaint,  &c.  *^^  ^^^^^  **- 
per  Newton.     Thel.  Dig.  76.  lib.  8.  cap.  28.  f.  15.  cites  Mich.  "Zt^^l 

Ip  H.  6m  13.    33  H.  6.  4«  ^    '    antmadeher 

demand  of 
dse  id  part  of  the  manors  ofC.  and  D,  and  the  tenant  pleaded  to  the  wriV,  that  20  acres  cf  land^  pareei 
tf  the  fald  manor  cfD»  extended  into  P,     The  demandant  cannot  abridge  her  demand  of  20  acres,  be-^ 
uufe  the  manor  ia  intire.  Contra  if  the  demand  was  of  10  acres  \  for  this  is  a  thing  feveral  j  per  Prifot^ 
&  non  negatur.     Quod  nota  difi'erentiam.  ■  Br.  Abridgment,  pi.  2.  cites  33  H.  6.  4. 

If  a  roan  makes  plaint  of  a  manor,  the  plaintiff  cannot  abridge  his  plaint;  for  this  is  inttre.  Contra 
of  acres  wh'ch  are  feverable.  But,  per  Needham  J.  if  a  man  demands  2  manors  in  one  vill,  he  maj 
abridge  bis  plaint  ia  aAfe  of  the  one  manor ;  for  the  writ  ftands  true  of  the  other  manor  de  Ubero  ttae* 
aento  in  die  fame  vill.     Br.  Abridgment,  pi.  17.  cites  4  £.  4*  33. 

A  man  cannot  abridge  his  plaint  where  it  is  of  any  thing  intire,  or  of  parte  of  any  thing  inlire,  as  tSie 
raolety  of  a  manor,  or  3d  part,  &g.  Thel.  Dig.  76.  lib.  S.  cap.  28.  1.  i8.  cites  36  H.  6.  plaint  7* 
and  5  H.  7.  7,  23. 

And  wheie  the  demand  was  there  of  diverfe  manors,  the  demandant  was  received  to  abridge  for  one  of 

the  manors.    Thel.   Dig.  ut  fupra,  cites  21  £.  4.  28. It  was  agreed,  arguendo  in  formedoii, 

that  a  man  cannot  abridge  his  demand  ncr  plaint  of  a  thing  intire,  as  manor,  nseiety,  ^dpart,  and  the 
like,  which  are  indre  ;  nor  unlefs  lohere  the  demand  or  plaint  may  fiand  true  dfter  the  abridgment,  «n4 
therefore  ti  acres  he  may  abridge  his  demand.  But  of  a  plaint  or  demand  in  £)•  and  C.  a  man  cannoc 
a^idge  in  D^  for  then  the  demand  is  falfe  in  D.  and  C.  but  as  to  the  demand  which  i«  wtire^  it  it  re* 
mtled  by  the  iUtute  21  H*  8.  3.     Br.  Abridgment,  pi.  28.  cites  19  H.  6.  13. 

7.  Note  that  in  trefpafs  againji  2,  who  pleaded  not  guilty^  which  s,  P.  For 
is  a  fcTcral  plea  in  itfelf,  and  were  found  guilty  to  the  damage  of  ^^  cannoc 
10 1.  2XiA  itih  (me  brought  attaint  alone  s  and  per  cur.  it  lies  rf  the  ^ntasu* 
frincipaJ  but  not  of  the  damages^  which  are  intire,  by  which  he  the  princl- 
abridgcd  his  demand  of  the  damages.     Quod  nota.    fer.  Abridg-  ?**»  becaufc 
mcnt,  pL  4.  cites  34  H.  6.  12.  ^^IVe^^d 

ta  itielf,  and  the  one  may  be  found  guilty  and  the  other  not  5  but  at  to  the  damages,  thofe  are  intiic* 
fir.  Abridgment,  pi.  24.  cites  35  H.  6.  19. 

8.  So  upon  fuch  a  recovery  in  con/piracy.    Br.  Abridgment, 
pL  4.  cites  34  H.  6.  30.    . 

9.  Where  the  writ  Joes  not  require  any  drfence^  as  in  dower^  af  Thel.  Dlgi 
fifcy  per  qu^  fervitia^  and  attaint^  the  plaintiff  may  abridge  his  76.  lib.  8. 

plaint  or  demand.    Br.  Abridgment,  pi.  4.  cites  34  H.  6.  33.  10^.' cite*  * 
Per  Fortefcue,  s.  c. 

10.  In  dower,  &c.  [the  writ  was]  rationabilem  doilm  fuam  quae  In  aflife 

ci  contingit  de  libero  tenemento.  &c.  in  D.  C.  and  E.  and  the  de-  ^^^^  5*"^ 

J  /.  »      /.  r  ^  '^7    ^1  plajnt  1$  of 

mandwasof'^  manorsy  30  houfeSy  and  20/.  renty  with  the  appur^  a  meObage 

tenances.     And  the  tenant  pleaded  to  the  writ,  becaufe  the  rent  and  4  acres 

^as  parcel  of  one  of  the  manors,  and  therefore  twice  demanded.    Per  °^^*°|jj.  ^^ 

Brian,  he  may  abridge  his  demand  of  the  one  manor,  and  of  this  Lay  abridge 

the  writ  (hall  abate  \  *  for  in  all  cafes  where  the  writ  is  de  libero  his  piaint  of 

tcncmcnto,  he  may  abridge  his  plaint  or  demand  thereof,  where-  [„*  ^^^ 

fore  the  writ  fliould  abate,  and  in  this  writ  he  may  abridge  his  caufe'ihe" 

demand  in  one  vill.    Quod  Littleton  concefht.     Br.  Abridgment,  j«nr  hath 

pl.i8.citea2iE.4.28.  '^^"^ 

D»  61.  b.  Pafch.  38  H.  8.  Pennington  t.  Morfe.  But  where  the  plaint  was  of  53  s.  4  d. 

rent,  and  abridged  to  20  •.  It  was  held  by  the  court  to  he  error  j  for  that  rent  being  an 
iadie  thing  cannot  be  abridged.    D.  65.  b.  Mich.  1  E.  6.  ia  cafe  of  Arundel  (Earl  of )    L   >  ^  ^    J 
*•  Wd  Windfor  tad  otheif. 

•  S.  P. 


Ill  Sitttagpnent 

•  S.  f.  pu  Tdbc  Ch.  J.  Br.  Abriipunt)  P>-  '*•  «'«*  14  H.  £.4.  la  J  In  writ  of  wirt  At  wrh 
II  cuBod'  tDTC  Ik  hxred'.  In  thcle  and  all  the  like  tmta,  the  icmtaiuit  aaj  (bridge  hi>  plaint  or 
demand,  and  the  icalbn  ii,  beunfe  Che  tvrir  rtmaini  £kJ  di  litm  ipumnit  notwiihftuiding  ibi).^— 
But  In  praaft  tiod  nJdai  wben  Mcrti  erriMia  ut  dcounded,  cbere  he  cannot  abridge  ;  for  tbcn  be  Ml 
btSlj  £ii  Dwa  (/rit,  ud  when  writ  ii  cmf-f<4  ftifi  in  fri  iljball  titit  »  til.     ibid. 

•  S.P.Br.  II.  £i*t  he  cannot  abridge  his  plaint  in  a  *  vlll  in  affiftt  for 
Abridg-  t},e  jury  ^  ready  to  pafs,  and  the  jury  which  is  put  in  panncl  for 
dM''ii  H.  ^'^  ^'"  (^'■i^ot  ^  p»t  >>i  inqucH  after  the  abridgment.  Btd  A 
i.  4.  For  ivai  agretd,  that  a  man  may  abridge  his  demand  in  a  vill  in  writ 
!t™w«writ  g^  dower,  be  it  of  a  manor  or  of  acres,  becaufc  there  he  is  to  have 
the  VM-Uf,  and  the  writ  may  be  taken  of  that  which  remaiiu. 
Note  a  difference.     Br.  Abridgment,  pi.  18.  cites  21  E.  4.  aB. 

12.  In  writ  of  right  of  advowfon,  or  aflife  of  a  manor,  it  is  a 
good  j/m  to  the  writ  that  the  demandant  it  fei/ed  of  the  ^th  part  if 
the  advevfon,  or  of  one  acre,  parcel  of  a  manor,  and  by  this  all 
the  writ  iball  abate ;  for  there  he  cannot  abridge  his  demanil, 
for  it  is  of  a  thing  inture.  Br.  Abridgment,  pi,  33.  cites  5  U. 
7.  7. 


TiUtntu 


(A)     What  may  be  done  In  the  Abfeace  of  the 
Defendants. 

I.    A    Man  eaunat  be  attainted  in  his  abfencei     Bf.  Challenge, 
£\    pi.  144.  cites  4[  AIT.  26. 

2.  A  fine  for  a  battery  may  Ik  fet,  though  the  offender  be  not 
prefent  j  but  tlie  courfe  is  not  to  hear  any  thing  mo\'ed  in  miti- 
gation of  the  line,  unlefs  tlie  party  be  prefent,  and  he  was  lincil 
500  marks.    Vcut.  209^  210.  Pafch.  24  Car.  2.  B,  R.  HW* 
cafe. 
S.C.i5a]lc        3.  H.  apd  D.  were  conviEIed  and  outlawed  oi  perjury,  and  the 
V°if"  *"  '"^S'"'  fi^'^>  ^"'^  ''  *'*  moved  that  the  court  would  promuiKi 
of  DiiK™'  judgment  on  the  defendant's,  feeing  the  pro fecu tor  could  go  no  fai- 
cafe,  and      ther ;  but  the  court  faid,  they  never  knew  any  judgment  ^ven 
l^'f  b  "H^i  ^'^^  ^  corporal punifhinent.     Even  in  the  cafe  of  an  outlawry  iu  the 
Ch.V*aad    abfcnce  of  the  party,  when  a  man  is  outlawed  for  fehny,  theic  i» 
raid,  that  a   ncvcr  ^ny  award  of  execution  againft  hhn  till  he  be  brougfit  to 
'I'^hL^n      ^^  ^^^'    ■^"'^  ''"'^^  '"  *'*  *^"'^  "  corporal  punilhment  would  be 
'!r.m  Z^.   part  of  the  fentence,  they  t;ould  not  do  it  i  and  that,  upon  fcarcb, 

.IX 


ddrence*  1 1 1 1 

Sir  Samuel  Aflitree  could  find  no  fuch  precedent*  12  Mod.  156.  r^gi  profne 
Mich,  o  W.  3.  the  King  v.  Harrifon  &  Duke.  *«  common j 

^  -^  **  but  there 

nerer  was  a  writ  to  take  a  maa  and  pnt  him  in  the  pillory.  Sldnn.  684.  pi.  4*  the  Kin^  ▼• 

Hdrris,  S.  C.  pei  cur.  accordingly..  S.  P»  Arg.  10  Mod.  34a. 

•4.  Acourtmay,  perhaps,  in  prudence,  not  czrt  to  give  judg-  BMtexau^ 
mertt  in  the  abfence  of  the  party  j  per  Parker  Ch.  J.  but  he  faid  *y"*  ^"""^ 
he  faw  no  reafon  but  that  it  may  be  done }  and  that  he  took  it  but^'in^thc 
to  be  done  in  Mawgridge's  cafe.     10  Mbd.  344.  in  cafe  bf  the  prefenceof 
Queen  and  Simpfon.  ^^  P*«y> 

^*"  ,  becaufe  there 

may  pofliUy  be  a  xmitake  0/  the  pcrfon,  or  fome  other  reafon  may  have  happened,  fabfequent  to  the 
judgment,  why  execution  Ihould  not  he  awarded;  per  Parker  Ch.  J.  10  Mod.  344.  in  cafe  of  the 
<^cca  V.  Simpfdn. 

5.  Upon  the  ftatute  3  &  4  W.  &  M.  cap.  10.  againft  deer-  See  the  cafe 
dealers,  the  jufticcs  of  peace  may  conviO:  the  offender  in  his  ab-  argwed.ibid. 
fence,  upon  his  default  to  appear,  he  having  been  duly  fum-  ****  ^***- 
moncd.     10  Mod.  378.  Hill.  3  Geo.  i.  B.  R.  the  Queen  v. 
Simpfon. 

6.  Thopgh  the  oiRce  of  a  common  councU'Wan  is  in  law  account- 
ed a  freenold,  yet  he  may  be  remove^,  from  it  in  his  abfence  j 
per  Parker  Ch.  J.  10  Mod.  380. 

7.  Judgfiiunts  irregularly  obtained  may  be  fet  aftde^  and  attach" 
ments  may  be  granted^  &c.  in  the  abfence  of  the  parties.  Indeed 
n:tice  mud  be  given  \  but  if  the  party  will  not  appear,  the  court 
proceeds  without  feeing  or  hearing  5  per  Parker  Ch.  J.  10  Mod. 
380.  in  cafe  of  Queen  v.  Simpfon. 

8.  In  fummary  proceedings  there  is  very  often  no  power  given 
(as  to  J.  of  P.)  to  oblige  the  party  to  appear ;  and  where  it  is  not 
given  by  the  cxprefs  words  of  an  aft  of  parliament,  it  cannot  be 
given  by  implication^  unlefs  it  were  of  ahfolute  neceffity  to  the  doing 
jtijlicts  per  Parker  Ch.  J.  10  Mod,  381.  in  cafe  of  Queen  v, 
bimpfon. 

(B)  The  EfFefl:  thereof.  In  refpe£t  of  Nominees,  &c« 

and  the  Remedy. 


^  I  for  QQ 

reverjioners  for  recovery  of  the  tenements^  they  fball  be  accounted  as  jcan^  to 

dead*  ccmmtnce 

after  the 
itttbf  or  other  fooaer  detetnunatioiiy  of  the  eftatet  pfj,  D.  the  father^  and  J,  D.  tbi  jutiy  leffers  la 
poifeffion  for  the  Jike  tenn,  if  they  or  either  of  them  to  long  lived.  In  cje^ment  the  death  of  J,  D* 
thtjn  WMt  ^•/itivefy  proved  i  hut  at  to  the  father^  proof  was  that  be  was  repu  ltd  dead,  and  not  heard  of 
h  1 5  jTMri.  Holt  Ch.  J.  waa  of  opinion,  that  this  cafe  is  within  this  ilatute,  becaufe  L.  D.  tlie 
kdot  of  the  plaintiff'  in  eje£hncnt  had  a  term  in  reyeriion  in  the  lands,  and  fo  was  a  reverHonrr  within 
the  very  letter  of  the  ihitute ;  and  the  defendant  not  being  able  to  prove  that  J.  D.  the  father  was  alive 
at  aay  time  within  7  years  iaA  paft^  the  plaintiff  had  a  rerdifk.  Canh.  246.  Trin.  4  W.  &  M.  at 
£zoa  iSHtf  Holman  ▼.  Exton.  And  Holt  Ch«  J.  Ukcwifc  held,  chat  a  raMinJer-man  was- 

vithia  tbi  tfistty  of  tbt  /«w« 

2.  6  Ann. 


• 


2«  6  Ann*  cap*  i8«  Such  nominees^  or  Unanti  tfpariieular  tjlatet^ 
9n  affidavit  in  Chancery  by  any  claimant  to  the  reverftm^  tsfc.  that 
they  have  eaufe  to  believe  fuch  perjons  dead^  Jhall  be  ordered  to  bepro* 
duced^  and  if  not  produced^  be  taken  to  be  dead  i  but  if  it  appears 
aftemvards^  that  fuch  nominee  or  tenant  wot  alive,  fuch  tenant,  {ffc* 
may  reenter,  and  recover  the  mefne  profits.^ 

For  more  of  AUenccin  general,  fee  iactrCTar^,  IPe^Otltl  ^11^ 
ConDittOn^  if eOSmcnC)  and  other  proper  titles. 


C"3  3 


2(eceirarp^ 


(A)     Acceflary.     Statutes  relating  to  Acceflan^s# 

Tbepicam.  I.  Wejbn.  i.  3  E.  I.  T?ORASMUCH as  it  hath  been  ufedsnfmi 
S^  ^tw  f  ^^'  '^*  ^    counties,  to  outlanv  perfons  being  appeaUi 

iiltjUfore  ,  S^  commandment,   force,   aid,   or   receipt, 

ibit  aa^  in    within  the  fame  time  that  he  which  it  appealed  Jor  the  fame  deed  is 
^.«^7  outlawed, 

tnct  It  had  ' 


been  ufed  to  outlaw  acc^ariet  within  the  fame  time  that  the  principal  was  outlawed.     Here  it  it  to  be 


and  acceflaries  are  generally  charged  aiikef  without  any  diftindion,  who  be  principals  and  who  be  ac< 
ceflairiea,  until  the  platntif  makei  bit  caum^  and  therein  be  muft  diftinguifli  them  ;  but  if  tbt  eUfeadoMt 
in  fuch  an  appeaii  where  fome  are  principals  and  fome  acceiTariet,  wiaket  default ^  the  a^Uuut  h*fat 
tbe  txireut  ought  to  declare^  to  the  end  it  may  be  known  to^  beprinci^h  and  who  acceffarirsj  and  to 
take  me  exigent  only  againft  the  principals,  and  iontinue  the  plea  aga.nft  the  accejpiriet  until  the  prhcipatt 
be  attainted ;  for  if  the  plaintiflf  ihould  pray  an  exigent  againft  them  all,  he  is  concluded  afterward  to 
charge  any  of  them  as  acceifariet.    2  inft.  183. 

This  iCt  was  made  in  affrmauce  of  tbt  common  laWf  and  it  holds  not  only  in  appeal  at  the  fuit  of  the 
party,  but  in  mdiffmentt  aljo  at  the  luit  of  the  king  \  for  it  is  an  ancient  and  fundamental  maxim  of  the 
common  law,  juri  non  eft  confonum,  quod  aliquis  acceflbrius  in  curia  regis  convincatur  antrquam  ali- 
quis  de  faAo  fuerit  actindus  ;  yet  if  the  acceffary  will,  he  may  pray  proc*Js  againfi  tbe  infu.Jlt  bofirt  tbt 
priucipalbt  attainted  i  for  quifibet  poieft  renunciare  juri  pro  fe  introdudo.    2  Inft.  183. 

AcceiTariet  b  is  provided  and  commanded  l^he  king^  that  none  be  outlawed 
are  divided     j^^  appeal  (f  commandment ^  force,  aid,  or  receipt, 

parts,  Tis.  to  accefTaries  beforo  the  iaStt  and  to  acceiTiries  aftfr  thefaB*  ,  ^ 

•  Again,  jtcetjfanei  befart  the  faA  ait  divided  into  3  brandies  \  Qtcommandmtni^  firctf  Mad  aid  t  Ac« 
ceflaries  afier  the  f»€i  ii  only  by  recrtpt* 

Under  this  word  {eommandmeni)  if  undcrflood  all  thofe  that  tneUe,  procure^  fit  on  wJHr  tip  any  olbff 
to  do  the  fad,  and  art  not  prtf:nt  vhen  thefaS  is  done. 

Force  is  a  word  of  art,  and  properly  fignmttb  the  frrn\fh\ng  of  a  weapon  of  force  tt  do  tb§  fafff  toi 

bfftrft  wbtreo/rbifo&  14  tmmiif^,  tutdd  tbet  fttnifiab  it  i$  mfprefim  wbttt  tbt  foQ  'udm\uA 


: 
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kt  fdr  tbefe  two  wordj,  commaadment  and  force,  Bradon  I^ith,  uhi  faaum  nuttum,  ihi  fortia  millap 
fiec  fr^c€ftitm  xocere  debet :  And  again,  vulnus,  fortia  tc  pr«ceptuni>  generant  unicum  la£tum  ;  non 
lilTet  minus  forte,  H  non  adfuiflct  fortia ;  nee  vdous,  nee  fortia,  nifi  prseceptum  praeccffifuc :  And 
JometimeSf  In  a  Urgefenfe^  is  taken  fwr  any  that  is  Mcctjfary  before  thtft^» 

Under  this  word  \a\d\  is  comprehended  all  perfons  coufijellingy  abetting^  plotting^  ajjent'tng^  €onJettt'<m 
iitgi  and  enewrMtng  to  do  the  ad,  and  are  not  prejent  when  the  a6>  is  done  ^  for  if  the  party  com- 
tnanduig,  farnlming  with  weapon,  or  aiding,  htprefent  when  the  i£t  is  done,' then  i6e  U  principal,  % 
InA.  1S2. 

Until  he  that  is  appealed  of  the  deed  be  attainted;  fo  that  one  like  lf^tpr\n* 
law  be  ufed  therein  through  the  realm.     Neverthelefsy  he  that  'will  ^'/"^'wj^^ 
jo  d^aly  Jball  not,  by  reafan  of  this,  intermit,  or  leave  off  to  com--  isJlJin  htbe 
imnce  bis  appeal  at  the  next  county  againjl  them,  no  more,  than  againfl  fields  yet  he 
their  principals  which  be  appealed  of  the  deed :  but  their  exigent  Jhall  **.°**^^T 
remain  until  fuch  as  be  appealed  of  the  deed  be  attainted  by  outlawry,  xhtjudXnent 
or  other^vi/e,  muft  be,  that 

he  tvas  ntan- 
fu'ijhM  m  the fiehly  ideocmjtderatum,  quod  fufp^  per  coW ^  &c.  And  this  was  agreed  by  the  juftices  ; 
tor  otbemoifi  in  this  cafe  the  lord  ihouid  hate  no  efcheatf  nor  any  outlawry  could  be  fued  by  the  appellant 
againfi  tb€  acceffary.     2  In  ft.  183. 

ThoQgh  the  a£k  fays  appellee  in  the  fingalar  number,  yet  in  an  appeal  brought  againfl  2  aa  pHneipa/f, 
and  4rgainfl  aaciehir  as  aec^ary  to  them,  in  this  cafe  both  of  them  mujl  be  attainted  btfare  the  accejfary 
he  otttlavftd^  and  if  one  o£  the  principals  be  founH  not  guilty  ^  the  accejfary  is  difcbargea,  for  the  plaint)  AT 
made  him  acceiTiry  to  two,  and  therefore  he  cannot  be  found  accefTary  to  one.  j-  But  whert  there  be 
divers  *  principals y  the  appellant  may  have  bis  appeal  a'gainft  any  one  of  them,  and  make  the  accejfary  ne* 
ctfary  f  him  gnty,  if  be  will,  for  the  felony  is  feveralXy  but  the  appellant  cannot  have  feveral  appeals 
of  one  death,     i  Inft.  1S3. 

-f  Br  Corcne,  cites  pi.  118.  cites  40  AfT.  25.  S.  P.  accordingly. 

X  in  one  cafe  of  felony  all  are  principals  as  well  before  at  after,  though  they  be  ahfent  at  the  doing 
of  the  ^ekny  ;  but  that  is  fpecially  provided  by  ftatute  of  3  H.  7.  cap.  2.  of  r^^iiig'  of  tuinun  againji 
thar  wUlsy  Sec,     2  Ind.  183. 

Bat  if  the  principal  pleads  not  direffly  to  the  felony  a  plea  t9  bar  the  plaintiff,  as  auterfcits  attaint,  or 
»e^ae2  ot^w^e,  or  the  like,  there  the  accefjary  Jhall  not  plead  until  that  plea  be  determined ;  and  fo  if 
the  priocipal  plead  a  plea  to  the  virit,  the  accellary  ihali  not  be  driven  to  anfwer  until  the  plea  be  deter- 
i&iacd*    2  Infl.  284. 

For  further  explanation  of  this  dJSt,  fee  the  fpUowing^Ivifions* 


^•3^4  ^'  ^  ^'  ^^P*  4*  /'  4*    Perfons  buying  or  receiving 
Jiden  goods,  knowing  the  fame  to  be  fiolen,  Jhall  be  deemed  accejfaries 
to  the  felony,  after  the  felony  committed,  and  punljbed  as  fttch, 

3.  II  fa*  12  W,  3.  cap.  7.  yi  9«  Perfons  fetting  forth  any  pirate, 
or  aiding  or  ajjifiing,  maintaining,  procuring,  commanding,  counfelling, 
ar  adviftng  the  fame,  either  on  the  land  or  fea,  Jball  be  adjudged  ac-^ 
ceffary  to  ftich  piracy.  And  if  any  perfons,  knowing  another  to  have 
committed  piracy,  foall,  on  the  land  or  fea,  receive,  entertain,  or  con* 
ceal  him,  or  receive  or  take  into  their  cuflody  anyfbip,  vejfel,  or  goods, 
'uthicb  have  been  piratically  taken,  fijall  be  adjudged  accejfary  to  the 
piracy ;  and  all  fuch  accejfaries  fhall  be  tried  as  the  princ^l  pirates 
are,  and  fttffer  pains  of  death,  and  lofs  of  lands  and  goods,  in  like 
tnanner, 

4.  5  Ann,  cap,  31.  yi  5-  If  any  perfons  fhall  receive  or  buy  any 
gssds,  knowing  them  tobefhlen,  or  fhall  receive,  harbour,  or  conceal 
any  burglars,  felons,  or  thieves,  knowing  them  to  be  fo,  they  fhall 
^  deemed  accejfary  to  the  felony,  and  being  convici  by  tejiimony  of  one 
vjiinefs,  fhall  ft^er  and  incur  the  pains  of  death  as  a  felon  ccfivi^. 
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114  ScceiTavs^ 


Murder  (O)  ( B )        WhO. 

and  (0. 1) 

Sinft.  i39«  I,  TF  a  man  receives  a  felon  in  aid  or  favour  of  the  felon ^  he  ii 
^**i  *^*f'^"  acceflary  ;  but  if  he  aids  him  by  good  words ^  or  fues  for  his 

£atVe  did  deliverance^  or  fends  a  letter  for  his  deliverance,  this  is  not  ac- 

not  receive  ceffarv.    Br.  Corone,  pi.  103.  cites  26  Aff.  47. 

the  felon.— 

■       A  Yicar  inftruAed  an  illiterate  approver  in  prtfon  to  iead|  whereby  he  efcaped,  yet  the  Tictr  wu 

adjudged  not  acceiTary  to  the  felony.     3  Inil.  1 39.  cap.  64.  cites  Mich.  7  R.  2.  and  7  H.  4.  27. 

2.  Felons  came  to  the  houfe  of  D.  and  M.  his  wife ;  M.  Inevt 
them  to  be  felons^  but  D.  did  not,  and  both  D.  and  M.  received 
and  entertained  tbem^  but  M.  confented  not  to  the  felony.  Adjudged 
that  this  made  not  M.  acceflary.  3  Inft.  108.  cap.  47.  cites 
Mich.  37  E.  3.  Dcy*s  cafe. 

Br.  Coitm«y       3.  It  is  agreed,  that  he  who  procures  and  is  preferit  is  principal, 

^*H?4."r  ^^^S^  ^  ^^^  notflrike^  and  if  he  be  abfent  he  u  only  acce/ary.    Bn 

ixs.  s.  c!  Appeal,  pi.  19.  cites  7  H.  4.  27. 

&P*  4*  If  diverfe  commit  any  murder  or  other  felony,  one  man  maj 

be  both  principal  and  acceffary  to  the  othcx*  3  Inft.  139.  cap.  64. 
cites  7  H.  4.  27. 

5.  If  a  man  receives  a  felon  knowing  ^  the  felony,  and  takes  40/. 
of  him  to  ftiffer  him  to  go,  he  is  accejfary  to  the  felony.  Br.  Efcapc, 
pi.  43.  cites  9  H.  4.  I. 

6.  In  appeal  of  rape  of  his  feme,  though  two  come  and  the 
one  does  the  oB,  the  other  behg  prefent,  yet  both  zrc  principals,  Br. 
Appeal,  pi.  32.  cites  11.  4.  13. 

t.  P.  per  7.  &  where  feveral  come  to  do  felony,  robbery,  &c.  and  one  does 

Harpurj.of  ^^g  ^.Gt,  the  Others  arc  principals.    Ibid. 

feveral  com-  *  * 

ing  together  to  do  a  burglary  or  murder,  ftc.  And  Dyer  and  Wefton  faid,  that  in  thofe  thlngi,  la 
*  refpefl  of  the  medllng  with  the  perfon  of  a  man,  the  intent  is  adjudged  according  to  the  event,  and 
when  the  fa^  is  perpetrated  it  ihall  be  adjudged  the  intent  of  all  from  the  commencement,  and  fo  ill 
are  principals ;  but  yet  it  may  be  found,  that  the  one  of  them  did  it  ex  malitia  prvcQgitata,  and  the 
other  not.     Mo.  53,  54.  in  pi.  155. 

If  f<(veral  perfons  come  into  a  houfe  together  with  an  intent  to  fteal,  if  only  one  of  them  fieals  goods, 
they  are  all  equally  guilty.    Per  Kelyng  Ch.  J.    Kelyng  47.  at  the  Old  BaUey,  5  Apr.  1665. 

t  ^^S  J  »  8.  If  a  mortal  nvound  be  pven,  and  the  party  langm/bes  for  a 
•month,  and  A,  knowing  thereof  receives  the  murderer,  or  if  con- 
ftables  arreft  him  and  permit  him  to  efcape,  and  then  the  perfon 
wounded  dies,  the  receivers  are  not  acceflary  to  the  felony,  nor 
are  the  conftables  felons.  2  Ld.  Raym.  Rep.  827.  cites  11  H. 
4.  12.  b.  '^ 

9.  If  20  come  to  do  a  felony,  and  the  one  <mly  does  the  aB,  yet 
all  are  principals  by  reafon  of  dieir  prefence*  Br.  Corone,  pi.  187. 
icites  II  H.  4.  13. 

10.  But  iiF  anv  procure  or  command  and  be  not  prefent,  thofe 
^re  acceflaries  only.     Ibid. 

11.  The  lord  cannot  be  principal  of  the  goods  of  his  villein; 

fer  if  be  takes  theoi  fcccetlyy  it  is  not  felony,  for  he  has  a  title 

to 


h  iaie  ihem^  and  therefore  it  feems  that  h#  may  be  acceflai-y.   Br. 
Corone,  pi.  215.  cites  29  H.  6. 

I2»  \i  ftveral  are  prefent  for '  the  faine  purpofe  luhcn  a  man  is 
itUed^  and  one  kills  hizn,  yet  all  the  others  are  principals;  Bn 
Corone,  pi.  i66-  cites  21  E.  4.  70,  71. 

13.  They  who  refcue  a  felon  out  of  ward  or  prifon  are  principal 
felons^  and  not  acceflarieS)  per  cuti  Br.  Corone,  pi.  1 29.  cites 
I  H.  7.  6. 

14.  If  a  man  he  prefint  at  the  death  af  a  man^  and  moves  another  s.  C.  titrf 
tojlrikey  which  he  does^  and  hills  the  man;  by  all  the  ju dices  of  l^l.  C.  tco. 
both  benches,  he  who  moved  is  principal  and  not  acceflary,  tho'  J^  ^^^.^^^ 
he  did  not  ftrike  ;  for  the  wound  of  him  who  (Iruck  is  alfo  the   the  reader 
wound  of  him  who  procured  it,  and  it  is  only  formal  in  appeal  "^^y  "^^  '^^ 
to  fay  that  every  one  is  principal  who  ftruck  him  mortally.     Br.  ^"^hT^^^^ 
Corone^  pL  1404  cites  4  H^  7.  i8»  law  trel 

quently  ad- 
judged accordioglyy  viz.  that  thofe  prefcnt  and  abettitag  to  do  the  h.€t  are  principals  as  well  a»  he  that 
did  it  \  and  that  it  feems,  in  the  time  of  H.  4.  the  law  was  changed  and  c^rredted  in  this  point.  ■  ■ 
2  Hawk.  312.  cap.  29.  f.  7.  the  fcrjcant  fays  he  takes  it  to  be  fettled  at  this  d:iy,  that  all  thofe*who 
aifcmble  thiemfdvits  together  with  a  felonious  intent,  the  execution  whereof  caufes  either  the  felony  in- 
tended, or  any  other  to  be  committed,  or  with  an  intent  to  commit  a  trefpafs,  the  execution  wbeieof 
caufes  a  ftJony  to  be  committed,  and  continue  together  abetting  one  another,  till  they  have  aflualiy  put 
their  de/ign  in  execution  ;  and  alfo  all  thofe  who  are  prefent  when  a  felony  is  committed,  and  abet  the 
drCng  of  it,  as  by  holding  the  party  while  another  ftrikes  him,  or  by  delivering  a  weapon  to  him  that 
ftrikes,  or  by  moving  him  to  ftiike,  are  principals  in  the  higheft  degree,  in  refpcfl  of  fuch  abetment, 
u  much  13  the  perfon  who  does  the  fa6b,  which  in  judgment  of  law  is  as  much  tlie  a£fc  of  them  all  at 
if  they  had  all  adually  done  it. 

15.  If  12  come  to  commit  a  robbery,  a  fray,  riot,  or  the  like,  if  fcveral 
which  arc  unlaivfttl  a8s^  and  one  of  them  enters  into  the  hottfe  and  combine  to  ^ 
kills  a  man,  cr^does  another  unlawful  aBy  all  the  others  who  came  anothe/in"a 
with  him  to  do  the  unlawful  a<Sl  are  principals.     Bn  Corone,  pK  breach  of 

171.    cites  34  H.  8.  peace,  with 

'  •^  a  general  re* 

fuluuon  to  refift  all  oppofen,  and  In  the  execution  of  their  defign  a  murder  is  rommitted,  all  of  the 
company  are  equally  principals,  though  at  the  time  of  the  fa^  fome  of  them  were  at  fuch  a  diftance  as 
to  be  out  of  view  ;  alfo  upon  the  fame  re&lbn  it  hath  been  adjudged,  that  where  a  company  of  rogues 
aifault  a  man  in  the  highway,  who  efcapes  from  them,  and  then  one  of  them  rides  from  the  reO,  in  the 
fame  highway,  and  robs  another  out  of  the  view  of  his  companions,  and  then  returns  to  them,  they 
are  ill  of  them  equally  principals.  And  the  like  hath  been  adjudged  in  relation  to  &11  thofe  who  ac- 
company one  another  with  an  intent  to  commit  a  burglary,  in  the  execution  whereof  lome  ftand  to  watch 
only  in  the  adjacent  places,  and  the  xcft  actually  break  and  enter  the  houfe.    %  Hawk.  Pi.  C.  31a. 

cap.  99.  r.  S. 

16.  So  in  the  cafe  of  Fines  Lord  Dacres,  one  of  his  company 
ailed  a  man  in  hunting  in  a  fcrefi,  and  the  Lord  Dacres  and  other 
huntersj  as  Mantel  and  others,  were  principals,  and  v)ere  all 
hanged*     Ibid. 

17.  A.  being  in  gaol  for  felony,  R.  an  attorney  adviftd  his  friends    ^  iid  J 
io  perfuade  the  wtnejfes  not  to  appear  to  give  evidence  again/I  htm, 

and  fo  they  did.  Refolved,  that  neither  the  friends  nor  R.  were 
accefTaries  to  the  felony,  but  that  it  was  a  great  contempt  and 
mifprifion,  for  which  they  might  be  fined  and  imprifoned.  3  Inft. 
139.  cites  Mich.  ix  &  12  Eliz,  Roberts^s  cafe. 

J  8.  y*  peffuaded  ^.  S.  to  tale  a  potion,  which  ttras  mixed  with  ibid.  Tht 
cantharides  j  and  that  thereby  he  would  have  iflue  by  his  feme.  j«p<?rtcr  ^ 
Accordimly  V%  4ra«k  t}lC  potion,  which  pojfined  and  killed  him.  ^'^J^^ 
.  S  ti^  Refolved, 


cafe,  where  Rcfolved,  tKat  V.  Dtras  a  principal  murderefi  though  mi  prefeht 
tbeprinci^l  ^  fjf^  drinking  the  poifon  5  for  otficrwifc  hfe  would  be  difpunifh- 
ve  XothS-  ^^'^'  -^"^  every  felon  is  either  principal  or  acceffary,  and  if 
^tnt  at  the  there  is  no  principal  there  c^innot  be  an  acceffary ;  but  if  any  one 
time  of  the  j^j^j  procured  V.  to  do  it,  fuch  perfon  had  been  acceflary  before 
mittod.—'  ^c  *^^'  4  K.ep.  44.  a,  b.  pi.  10.  Pafch.  33  Eliz.  B.  R.  Vaux*s 
s.c.  cited,  cafe. 

and  S.  P. 

Kcyliog  51.  at  to  both  principal  and  acceifary  being  abfent  at  tbt  tii&tf  of  the  felony  done— i  IdI 

1S3.  S.  P.  and  S.  C.  cited. S.  P.  '\  Inft.  138.  cap.  64. S.  C.  cited  2  Hawk.  PI.  C  31]. 

cap.  29.  f.  II.  and  fays,  that  fo  likewife  all  thofe  fcem  to  be  principals  who  were  prefent  when  tbe 
poifon  wai  infufed,  and  priyy  to  and  confentlng  to  the  de/iga. 

19*  A  ^^777^  cannot  be  acceflary  to  her  hujhand^  though  (he 
knows  that  he  committed  larceny,  and  relieves  him^  and  does  not 
difcover  it.  3  Inft.  108.  cap.  47, 
7Mod.i29«  20.  Upon  a  conviftion  of  deer-Healing,  on  the  (latute  3  &  4 
heM  accord  ^'  3'  ^^P*  ^^*  ^^  queftion  was,  whether  one  nfft  prejenty  but 
ingly  by  3  *  procuring^  perfuadingy  or  adviHng  the  perfon  to  hill  the  deer^  ad 
judges  5  but  lending  him  dogs  or  guns  for  that  purpoje^  and  horfes  'to  carry  away 
contra^ with  ^^^  ^^^^  ^^^^  before  the  faft  committed,  fhall  be  faid  to  be  abct- 
their  fevcrai  ting  and  aiding  within  that  ftatute*  Three  judges  held  that  it 
arguments.  >^as,  but  Hok  Ch.  J.  was  of  another  opinion,  2  Salk.  542.  pL  2. 
^11  Mod.    Ym.  I  Ann.  B.  R.  the  Queen  v.  Whiftlcr. 

S.  C.  adjudged  the  defendant  guilty  within  the  ftatutse,  by  3  jufUces  contra  Holt  Ch.  J«  m&  their 
fCTcral  arguments. 

21.  One  that  is  aiding  to  a  felony  y  and  prefent  at  the  doing  iif  h 
a  principal  felon ;  but  aiders  m  felony  who  are  abfent,  arc  only 
acceflaries ;  per  Powell  J.  and  upon  this,  he  faid^  the  diftindlion 
is  grounded,  that  one  fort  are  aiders  therein,  and  the  other  therg" 
unto.  7  Mod.  32.  Hill.  I  Ann.  B.  R.  in  cafe  of  the  Queen  ?. 
Whiftlcr.  . 


(C)     In  what  Cafes* 

I.  |T  was  admitted  by  feveral,  that  there  may  be  principal  and 
*  accejfary  in  pramunire  j  tut  Candiih  faid,  that  if  he  who  is 
called  principal  dies,  yet  the  other  fhall  anfwer.  Contra  in  felony. 
But  Finch,  faid,  it  is  more  like  to  trefpafs  than  to  felony ;  for  in 
trefpafs,  he  who  firft  comes  fliall  anfwer ;  and  if  he  be  conrid 
of  damages,  and  after  another  comes  and  pleads,  and  is  conviclcd, 
he  ihall  be  charged  of  the  firft  damages  \  and  if  he  be  acquitted, 
yet  the  firft  fhall  be  charged  j  and  the  writ  was,  that  fuch  ma- 
nutenentes,  &  abettatores  ipfum  expulenmt;  and  after  Finch, 
awarded,  that  the  defendants  who  appeared  (hould  anfwer.  And 
fo  it  feetns  that  all  are  principals.  Br.  Prxmunire,  pi.  4.  cites  44 
K  3.  7. 
C  X17  ]  2.  Hull  faid,.  that  there  may  be  principal  and  acceffary  »»/«- 
munire.    Br.  Damages^  ph  46,  cites  8  H.  4«  6. 

3.  Of 
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3.  Of  treafon  is  no  accefiary,  and  one  cannot  be  acccffary  felo- 
nlce  to  a  treafon ;  quod  nota.  Br,  Corone^  pL  134.  cites  3  H.  7. 
10.  per  Huffey  Ch,  J, 

4.  There  is  no  acceffary  in  fimony^  but  all  are  principals  therein 
as  well  as  in  trefpafs.  Cro.  E,  789,  pi.  30.  Mich.  42  &  43  Eliz. 
C.  B.  in  cafe  of  Baker  v,  Rogers. 

5.  There  is  no  acceflary  in  forgery^  but  all  are  principal.  Re- 
folved.     Mo,  666.  pK  913.  Mich.  44  &  45  Eliz.  Booth's  cafe. 

6.  In  the  highefi  and  hwefl  injuries  there  can  be  no  acceffary^  There  ctn 
but  all  are  principals ;  as  in  treafon,  petty  larceny,  and  trefpafe.  ^^'^^% 
%  Inft.  J  83,  tn^^^J^ 

trejpafs^  and 
it  feemt  agreed,  that  whatever  will  make  a  man  an  acceflary  before  in  felony,  wiU  make  him  a  prin- 
cipal in  high  treafon  and  trefpafs,  ai  Battery^  riot,  rout,  fircii/i  entry,  forgery,  and  petit  larceny  \  and 
wherever  one  commands  another  to  commit  a  trefpafs,  and  the  trefpafs  is  done  accordingly,  he  feema 
to  be  as  guilty  of  it  as  if  he  had  done  it  himfelf  $  and  he  may  be  tried  and  found  guilty  beibrc  the 
trial  of  the  ^foa  who  did  the  fad.    2  Hawk.  PI.  C.  310.  cap.  29.  f.  «. 


(D)    Before  or  after. 

I.  PRINCIPAL  was  found  guilty  of  manflaughter,  but  mt 
*^  guilty  of  the  murder.  The  court  difcharged  all  the  accefla- 
ries  before  the  fa£b,  becaufe  to  manflaughter  none  can  be  acceffary  be^ 
fori  the  fa6i\  but  as  to  the  acceifaries  after  the  faEly  they  fhall 
anfwer  as  acceflaries  to  the  manflaughter.  Mo.  461.  pi.  645. 
Hill  39  Eliz.  Goofe's  cafe. 

2.  There  can  be  no  acceffary  before  thefaSi  in  cafe  of  manflaughter^ 
becaufe  this  muft  be  on  a  fudden  a6fray;  for  if  it  be  premeditated  it 
is  i[Qurder.  Refolved  per  tot.  cur.  4  R^p,  43.  b,  44.  a.  pi.  9.  Fafch. 
39  Eli^.  Goff  V.  Bibithes« 


(E)     Charged.      How. 

I.  "TItHERE  th^fervant  of  a  man  procures  a  man  to  kill  his  maf 
^^  tcTy  which  he  does,  this  is  not  treafon  in  the  fervant,  be- 
caufe it  is  only  felony  in  the  principal ;  and  where  the  principal  is 
only  a  felon,  the  acceffary  cannot  be  a  traitor.  Br.  Corone,  pi. 
118.  cites  40  Afl*.  25. 

2.  Two  were  indiiled  quod  ipfi  talibus  die  &  Anno  Will. 
Wane^  felon,  fcient.  latronem  domini  regis j  apud  D.  receptaverunt  isf 
certa  bona^  and  declared  who,  &c.  ipfius  W.  ad  valentiam,  &c.  in 
cuflod.  fua  exiflent.  vi  tsf  armis  ceperunt  isf  afportaverunt.  Per 
Cheiney,  he  ought  to  declare  ivhat  felony  was  committed^  ahd  alfo 
that  he  knew  them  to  be  felons j  and  received  them\  for  it  fliall  be  in- 
tended by  thofe  words,  W.  Wane  fcient.  felon,  domini  regis  re- 
ceptaverunt, &c«  that  diis  word  {fcient.)  ihall  have  relation  to  this 
word  receptaverunt^  which  is  the  verb,  becaufe  adverbium  deter- 
minat  verbum ;  for  it  ought  tp  hefciens  ipfos  talem  feloniam  feciffe 
receptaverunt^  kc.  vel  hujusmodi  \  and  the  prifoner  was  difmiffed 
for  the  infufficiency  of  we  indidment*  Br.  Indictments,  'pl.  4. 
cites  7  U,  6.  42. 
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3.  A  man  was  indiflcd  of  counterfeiting  money  iralUrouJljj  an4 
another  was  indiftcd,  that  he  knowing  thereof,  traiterpujly  andfe^ 
lonioujly  helped^  maintained^  and  comforted  the  principal^  and  the /ri«* 
cipal  nuas  cttainted.  And  per  Brian  J.  in  this  cafe,  and  of  burning 
ofhorfesy  the  acceflary  may  be  felon  ;  becaufc  thofe  matters  were 
felonies  at  common  law,  and  are  made  treafon  by  ftatute,  as 
io  writf  a  letter  to  burn  a  houfe  unlefs  he  fends  I  o/.  byfuch  a  day.  And 
it  was  faid  there,  that  it  is  certain  that  burning  a' houfe  felonioully 
was  felony  by  the  common  law.  And  per  Hufley  Ch.  J.  of  trea- 
fon there  is  no  acceflary,  and  one  cannot  be  acceflary  feloniouily 
to  a  treafon.     Quod  nota.     Bn  Coroi^e,  pi.  1 34;  cites  ^  H.  7.  lo, 

(F)     Forfeiture  of  what. 

!•  iF  it  ht  found  before  the  coroner  that].  S.  acceffary  io  thefelort^y 
^  fled  for  the  felony,  he  fhall  forfeit  all  his  goods  as  well  as  i? 
he  was  principal  and  fled,  viz.  of  all  acceflaries  at  the  time  of  the 
felony  done  ;  but  contra  of  acceflary  after  the  felony  5  by  the  jut 
tices  of  both  benches.     Br.  Corone,  pi.  198.  cites  4  H.  7.  i8. 

2.  And  if  the  principal  be  attainted^  and  the  acceffary  acquitted y  yet 
it  fhall  be  inquired  if  he  fled  for  the  felony  or  not,  as  well  as  it 
fhall  be  of  the  principal  if  he  was  acquitted,  by  reafoa  of  the  for- 

^  feiture  of  his  goods.     Ibid. 

3.  If  ^t  principal  be  erroneoufly  attainted^  whether  by  error  in 
procefs,  or  becaufe  the  principal,  being  out  of  the  realm,  &c.  or  in 
prifon,  is  outlawed  ;  yet  it  muft  (land  good  till  it  is  reverfed,  and 
It  is  a  good  record  till  then ;  and  in  fuch  cafe,  if  the  acceflary  be 
attainted  and  executed,  and  afterwards  the  attainder  of  the  princi- 
pal is  reverfed,  the  heir  of  the  acceflary  may  either  enter  or  have 
hi?  a£lion ;  for  by  the  reverfal  of  the  attainder  againft  the  princi* 
pal,  the  attainder  againft  the  acceflfary  is  entirely  defeateJ^,  9 
Rep.  119.  a.  b.  per  cur.  Trin.  10  Jac.  in  14*  Sanchar*s  cafe. 


(G)   Arraignment  of  Acceflary.    In  what  Cafes, 

I.  A  Man  was  indifled  as  acceflary  by  his  receipt  of  one  A,  nvh^ 
^^  ivas  a  clerk  attaint,  and  pleaded  not  guilty ;  and  the  court 
would  not  fufl^er  him  to  be  tried  ;  for  it  may  be  that  the  clerk  viaj 
make  his  purgation  after  that  the  accefjary  is  hanged,  Br.  Corone,  pK 
83.  cites  18  AflT.  13. 

2.  If  principal  and  acceflary  are,  and  both  are  indited,  per  bank, 
it  is  a  good  plea  for  the  acceffary  to  fay  that  the  principal  is  dead,  and 
pray  mainprife  for  his  deliverance ;  for  if  the  principal  be  dead, 
or  hanged  for  another  felony,  the  acceflary  is  difcharged.  Quod  non 
negatur.     Br.  Corone,  pi.  86.  cites  22  Afl".  40.     * 

3.  Where  a  man  is  acquitted  fe  defendendo,  it  fliall  not  be  in- 
quired of  the  abettors  i  for  he  did  the  fa£t.  Br.  Corone^  pi.  89. 
titcs  22  Afl".  ^^. 

4.  C9ntf$ 
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4*  Centra  nvhere  the  party  is  acquitted  thai  he  did  not  do  the  aB : 
there  the  confpirators  fhall  be  puniihed  as  confpirators.  Contrai 
where  the  party  did  the  aft.     Ibid. 

5.  Where  ther^  is  principal  and  acceflary  of  the  death  of  a 
man,  and  the  principal  is  dtlivered  to  the  ordinary^  the  acceffary 
Aiall  not  be  hanged.  Per  Juiliciarios.  Br.  Corone,  pi.  loj, 
cites  26  Aff.  27. 

6.  Principal  and  accefTary  of  felony  of  the  death  of  a  man. 
The  acceflary  ihall  not  be  put  to  the  anfwer  before  that  the  prin- 
cipal be  attainted,  by  which  he  was  let  to  mainprife.  Br.  Co- 
rone,  pi.  117.  (bis)  cites  40  Afl^.  8. 

7.  Aftion  upon  the  ftatute  de  muliere  ahduBa  atm  horns  viri^ 
The  defendant  was  outlawed,  and  obtained  charter  of  pardon,  and 
there  were  principal  and  accefTary,  and  the  principal  got  the  pardon, 
and  by  this  the  acceflary  had  no  advantage,  but  was  awarded  to 
anfwer.  Quxre  caufam  ?  It  feems  to  me  inafmuch  as  all  are 
principals  in  this  cafe.     Br.  Corone,  pi.  122*  cites  42  AiT.  i6* 

8.  &  uponjifch  outlawry  where  the  indiHment  is  *  infufficientj  yet   •The largt 
the  acceflary  (hall  be  put  to  anfwer ;  but  the  judge  ought  to  have  «J>tioii  it 
diicretionem  &  xquitatem  inde.  Br.  Corone,  pL  174.  (175)  cites  ^uttbT'^ 

2  R*  3*  21*  other 

editions  are  as  hcvBi 

9.  If  principal  and  acceflary  are,  and  the  principalis  outlawed  by  S.  C.  cited 
erroneous  procefs^  the  acceflary  fliall  anfwer,  and  (hall  not  reverfe  Jcidac'cord- . 
the  outlawry  by  plea ;  for  the  record  is  in  force  till  it  be  reverfed  ;  ingi]r,9Rep. 
for  it  is  not  void,  but  error.     Br.  Corone,  pi.  174.  (175) 'cites  fiS.UPafch. 
2  R.  3*  21-   Per  all  the  juftices  of  B.  R.  "•  ^aSaiiy't 

Cafe.  S.  C.  cited,  and  S.  P.  rcfolVed,  9  Rep.  119.  a.  b.  Trin.  10  Jac.  in  Ld.  Sanchar*f 

Cafe. X  Inft.  184.  S.  P. -2  Hawk.  PI.  C.  321.  cap.  29.  f.  40.  fays  that  it  feems  agreed 

that  fuch  attainder,  while  it  ftands  unrcverledj  is  as  fufficicDt  for  this  purpofc  as  if  there  had  been 
no  enpr  ia  it* 

10.  If  a  man  be  indiffed,  and  acquitted  by  charter  of  pardon,  Pnncipd 
ilcrgy^  orforejuring  the  realm^  or  in  any  other  manner,  the  accef-  ^rf^^mm-* 
fdry  fliall  not  be  arraigned  ;  for  where  the  life  of  the  principal  is  ^«r.    The 
faved  by  the  law,  the  accefTary  ihall  go  quit ;  per  Thirn.     Quod  friMipalwMt 
nota.     Br.  Corone,  pi.  1 8.  cites  7  H.  4.  I7ffkajfd 

rhirtcr  of  fsrdcu  of  the  king  ;  and  yet  it  tvat  mot  alltrwedfir  the  acceffary  ;  for  this  is  no  acquittance, 
b>.t  is  of  the  grace  of  the  king  to  pardon  him,  which  proves  much  that  he  is  guilty^  by  which  the  ac- 
criftry  was  compelled  to  plead  not  guilty,  at  which  Brooke  worJen  ;  fur  the  prindpal  is  not  nor  can- 
cat  be  attainted,  and  therefore  it  feems  that  the  acceflary  cannot  be  arraigned.  Br.  Corone,  pi.  70* 
uits,  3  Ain  14.  — But  ibid.  pi.  71.  a  man  was  arraigned  df/elony^  and  took  to  Ins  ctcrgy,  and  was 
Tent  to  the  prifon  of  the  biibop,  and  was  found  gttilty  by  inqueft  of  office ;  and  the  receiTcr,  vii* 
jccciTary,  was  not  arraigned,  becaufe  it  it  fojjihie  that  the  principal,  who  has  his  dergy^  may  wtake  bu 

furgatioa*     Cites  5  Afl*.  5.- "^But  ibid.  137.     Prinapai  took  to  bis  energy,  and  the  acceflary  was 

arraigned  and  found  guilty.     And  per  Townfend,  if  the  principal  bat  b'u  pardm,  by  this  the  accefliuy 
ihali  go  quit ;  and  all  the  juflices  in  effe^  fald,  that  it  is  the  common  courfe  to  arraign  the  acceflliuy 
in  fuch  cafe,  and  if  he  be  found  guilty  he  ih;dl  be  *  hanged,  and  is  not  like  to  the  ufe  of  a  paxdoa. 
Cites  3  H.  7.  12. 
*  S.  P*  Br.  Corooe,  pi.  184.  cites  4  £•  6.  2  Inft.  184.  S.  P. 

1 1.  jittainder  of  the  principal  at  the  ftiit  of  the  kingy  upon  the  |  Hawk.* 
iadi£taieat,  is  not  fufiBcient  to  put  the  acceflary  to  anfwer  in  ap-  „p,^' ^*^ 

K  4  peal 
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39,  fays  it  is  peal  ot  the  fuU  $f  the  party ;  for  the  principal  is  not  attainted  at 

atndncto  of   *^  ^"^^  °^  ^^  pa^ty*  *>***  a^  ^^  fuit  of  the  king.     Quod  nota- 
the  principal  Br.  Coronc,  pi.  ip.  citcs  7  H.  4,.  27.  &  25. — 2  Inft.  X84.  S.  P. 

ar  the  fuit  of  the  kin;  no  ways  helps  the  proceediiflgs  againft  the  accefl'ary  at  the  fuit  of  the  party,  Sc 
lie  e  cenvcrfo* 

12.  Appeal  againfl  4,  2  as  principals^  and  2  as  acceffaries.     The 

we  principal  was^  outlawed j  and  the  other  came'  by  fuperfedeas  upon 
r  1 20  1  exigent^  and  the  plaintiff  prayed  exigent  againjl  the  acceffaries,  R, 
Hull,  the  one  principal  is  not  yet  attainted,  and  they  are  ap- 
pealed as  acceflaries  to  both,  and  therefore  it  t9  no  reafon  that 
exigent  fhould  iiTue  againft  them  till  the  other  principal  be  at- 
tainted. Contra  if  they  were  appealed  iA  accefl'ary  of  him  only 
who  is  outlawed.  Per  Gafcoigne,  the  one  principal  appeared, 
^  and  therefore  if  they  had  appeared  they  fhould  anfwer ;  for  there 

rone,* pi. '  is  adivcrfity  when  the  principal  appears,  and  the  procefs  is  dcter- 
10.  Brooke  mined  againft  him,  and  when  he  makes  default';  for  upon  de- 
'^aice^isf  ^^"^^  °^  *^^  principal  the  acceffary  fhall  not  be  compelled  to  an- 
now,  though  fwcr  till  the  principal  be  attainted  \  but  when  the  principal  ap^ 
i^d  ©ther-  pears,  he  ihall  be  arraigned,  and  the  acceffary  alfo,  and  *  one 
IaeI^^^?.  i^q^cft  ^^  make  an  «id  of  all ;  for  if  he  be  acquitted  erf  being 
there'cited.*  acceffary  to  him  who  appears,  yet  the  fame  inqueft  fliall  inquire 
+  Br.  Co-  whether  he  be  acceffary  to  the  other  who  is  outlawed  or  noh 
aoTciti  Contra  per  Hulf.  and  alter  the  parties  agreed^  Br^  Appealj  pU 
§.*c.  22.  cites  f  7  H.  4.  36. 

S.  P.  For  13.  Two  were  indiSfed  of  the  death  of  a  man,  the  one  as  prin- 

lo"  ?n\h*"  c^P^lj  ^^^  other  as  acceffary ;  and  the  principal  was  found  that  he 
principal;      did  it  fe  defendcndo  :  by  which  the  acceffary  paffed  quit^  and  wa^ 

and  this,  as   not  arraieucd.     Br.  Corone.  pi.  q-j.  cites  o  H.  4.  -I'x. 
Hfeeros,  is  ^  >  r     jp  y         t    jj 

to  be  underilood  that  it  is  not  felony  of  death.    Br.  Corone,  p^  80.  cites  1 5  AIL,  7^ 

14.  A  man  was  indifted  as  acceffary  of  procuring  one^tv  iUl  J.  S. 
and  becaufe  they  had  no  record  againfl  the  principal^  nor  did  not 
know  if  the  principal  be  acquitted  or  attainted,  the  defendant 
weht  fine  die,  becaufe  thtjuflices  had  fent  to  the  juflices  of  peace  of 
the  county  where j  &c.  who  certified  that  they  had  no  indiflment  againfi 
the  principal.     Br.  Qorone,  pi.  56.  cites  9  E.  4.  48. 

15.  In  appeal  againfl  acceffary ^  the  acceffary  appeared^  and  the 
principal  not ;  the  acceffary  fhall  anfwer^  but  procefs  fball  ceafe  againfl 
th^  jury  till  the  principal  comes,  or  be  attain ted^  Br.'Appeal^ 
pU  28.  cites  9  U.  4.  I,  2. 

Br.  Confpi-  1 6.  Where  the  principal  dies  or  gets  charter  of  pardon  before  his 
^^*i^'c'  «^/rt/W<rr,  the  acceflary  is  acquitted,  and  fhall  not  have  confpiracy^ 
Sites  >•    .     jj^^  Corone,  pi.  S"  cites  33  H.  6.  i^ 

1 7.  Where  the  principal  confeffes  the  felony^    and  tales  to  bis 

clergyy  the  acceffary  (hall  be  arraigned,  notwithftanding  that  no 

judgment  be  given  agai;ift  the  principal,    Br.  Corone,  pU  157* 

cites  13  £.  ^.  3. 

$.  C.  eited         1 8t  Two  were  indifted,  the  one  as  principal,  the  other  as  ac- 

5le/"['  9-      ceflarv,  and  the  principal  was  outlawed^  and  tlie  acceffary  was  taken^ 

b.  Trin.  10  and  pleaded  not  fuilty,  znd  wzs  found  guilty  j  and  hanged,  and  after 

Jr^.  in  loid    the  principal  r^verfed  the  outlawry^  and  was  arraigned  upon  the 

in4i^maitj| 


indiAmcnt,  and  Jhund  not  guilty^  and  was  difmifled  wha«  the  SaBrhar> 

^cceflary  was  attainted  and  hanged  before  j  and  it  fhall  be  in-  ^*HawkJM. 

tended  that  the  accefTary  is  not  guilty  where  the  principal  was  c.32x.c«^ 

acquitted.     And  fo  fee  where  he  reverfcs  the  outlawry,  yet  he  *9«  /"•  42- 

fliall  be  arraigned  upon  the  indi£lment.  Quod  nota.  Br,  Corone^  to^hate  toaj 

pi.  164.  [165]  cites  18  £•  4.  9.  generally  al- 

ways agffced» 
that  after  the  principal  is  attainted,  whether  a/ter  convi£li6n  by  ^erdlA  or  outlawry,  &c.  his  4cadi  er 
jordooy  Ac.  fabfiBc^uenty  will  no  way  avail  the  acceflary,  and  cites  this  cafe  among  others* 

19.  Principal  and  accejfary  were  arraigned^  and  hgth  found  guilty^ 
and  the  principal  took  to  his  booh  before  judgment.  And  by  all  the 
juftices  and  ferjeants,  except  Huflby,  the  acccflary  fhall  be  dif- 
mifled. And  by  the  reporter,  where  the  principal  confefled,  and 
took  to  his  book,  it  was  adjudged  that  the  accefTary  {hall  not  be 
arraigned,  becaufe  judgment  was  not  given  upon  the  principal*  Br. 
Corone,  pi.  131.  cites  3  H.  7.  i,  [  i^i  3 

20.  If  ih^  principal  is  pardoned,  or  hath  his  clergy,  the  acceflary  ^'  >/  •<^- 
cannot  be  arraigned ;  for  it  is  a  maxim,  that  ubi  fadlimi  nullum,  though  i^^ta 
ibi  forda  nulla  j  and  ubi  non  eft  principalis  non  poteft  effe  accef-  after  con- 
farius ;  and  none  can  be  a  principal  before  he  is  adjudged  fo  by  ^'^i**i**. 
law,  either  by  verdiff,  confejfon,  or  outlawry  i  and  there  being  a  yet  if  itte 
principal  in  rei  veritate,  is  not  fufHcient;  and  the  accepting  a  before  judg. 
pardon,  or  praying  his  clergy,  is  only  an  argument  of  his  guilt,  "*"*^  ^^ 
imlefs  it  be  after  attainder  5  for  then  the  acceflary  may  be  ar-  ^aU  bc^iC- 
raigned,  becaufe  it  appears  judicially,  that  there  was  a  principal,  charged,  b^ 
Jlcfolved.    4  Rep.  33.  b.  pi.  8.  Trin.  32  Eliz.  Syer's  cafe.  ""^ij^ 

ocrer  was  attaiDted,  vie.  that  no  judgment  was  given  againft  him  for  the  felony.    2  Inft.  \%^ 

ASmb  the  frinctfal  had  been  tried  and  attainted  for  a  burglary^  and  then  pardonedy  Scc»  and  the  par* 
4oa  allowed,  M.  who  was  accefTary  after  the  fiCt,  was  indiSed  for  the  fame,  and  prayed  that  ihe  might 
he  difcharged.  But  refolveJ,  that  though  where  the  principal  hath  his  clogy,  or  is  acquitted  or  par- 
4ootd  before  judgment,  the  acceifary  fhall  not  be  queftioned ;  yet  if  the  principal  is  attainted^  the 
acccfiary  muft  anfwer,  though  the  principal  be  pardoned.     Raym.  477*  Mich.  34.  Car.  2.  Anoxu 

21.  E.  csffviffed  for  horfe-ftealing,  and  reprieved  after  judgment, 
nvas  again  indiBedfor  Jlealing  another  horfe  before  his  attainder,  and 
J.  5.  'was  indiBed  as  acce/fary  before  the  felony  for  procuring  it. 
jB.  did  not  plead  his  ffjl  attainder,  as  he  might,,  but  confeffed  the 
2d  indiBment,  and  was  executed ;  the  accefTary  was  found  guilty, 
and  had  the  fame  judgment  as  the  principal ;  but  his  execution 
was  refpited,  there  being  fome  doubt  whether  he  ought  to  be  ar- 
raigned as  accefTary,  fince  £.  might  have  pleaded  his  former 
attainder  ;  and  if  fo  there  had  been  no  principal  in  the  ad  felony, 
and  by  confeque^ce  no  acceflary.  But  the  judges  were  very  clear 
in  opinion,  that  the  arraignment  of  the  accejfary  and  the  conviflion 
mfere  good,  fince  the  principal  did  not  take  any  advantage  by 
pleading  his  former  attainder.  Foph.  107.  Mich.  38  &  39  £liz« 
Sveret's  cafe. 

22.  In  appeal  of  murder  againfl  B.  as  pri^cipal^  and  C.  as  accef  Cro.E.540. 
fary  before,  and  D*  as  accejfary  after  th^  fafl,  the  principal  was  coffv.  By- 
feund guilty  of  manjlaughter  only,  and  ^d  his  clergy.    Refolved  that  by,  s.  C. 

the  accefTary  fliall  be  difchargcd,  for  till  judgment  it  does  not  ap-  ""^  *'{^^['® 
pear  judicially  that  there  was  a  principal;  and  therefore  they  iharasto 
^ere  all  difchargedt    io  if  the  principal  in  hi^  arraignment  had  the  accef. 

confeffed  f»«»  ^^ 
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the  h€t,  eonfejfed  the  felony' j  and  before  judgment  obtained  bis  pardon^  or  had 
they  ought  /^/j  clergy  albwedy  the  acceifary  is  thereby  difcharged.  4  Rep.  43. 
IhlTgil'it    ^-  44-  a.  Pafch.  39  Eliz.  GofF  v.  i3ibithe  &  al'. 

Wing  found  that  there  Was  not  precedent  intent  to  kill ;  but  that  the  acceflaries  after  fhonld  anfwcr  % 
for  every  appeal  and  declaration  tiierein  includes  as  weil  homicide  as  murder,  which  the  common  plea 
proves,  viz.  that  he  flipuld  anlwer  to  the  felony  and  murder  not  guilty  ;  but  becaofe  he  had  his  der^ 
afttr  conyi&ion,  and  never  was  attainted,  the  acceifary  was  difcharged. 

23-  If  the  principal  dies  before  judgment,  or  upon  his  arraign- 
mtntfands  mutCy  the  acccflary  is  thereby  difcharged.  2  Inft.  183. 

24.  If  one  was  indicled  as  principal^  and  acquitted^  he  cannot  after 
be  indicied  as  cuceffary  before  the  fact ;  but  notwithftanding  fuel) 
acquittal,  he  may  be  indicied  as  acccffary  after  the  facf ;  and  the 
reafon  is,  becailfe  he  that  commands  or  advifcs  a  robbery,  burg- 
lary, or  murder,  to  be  committed,  is  "quodam  modo  guilty  of  the 
faft  J  and  therefore  if  he  be  found  not  guilty  of  the  facl,  being 
indi£led  as  principal,  he  cannot  afterwards  be  tried  as  acceifary 
before  the  fact,  becaufe  by  the  former  verdi£t  he  is  found  not  to  be 
guilty  of  the  faR^  ivhich  extends  to  all  guilt  before  the  principal  faEt 
committed.     But  an  acceflary  after  is  not  guilty  in  any  fort  of 
committing  the  faft,  for  it  was  done  before  he  knew  any  thing 
of  it  5  therefore  if  he  be  tried  as  principal,  and  found  not  guilty, 
he  may  after  be  indifted  as  accejfary  after ;  for  that  is  an  offence 
fubfequent  to  the  committing  of  the  faB^  and  is  for  receiving  the  fe- 
lons, or  after  the  faft  donej  which  is  an  offence  of  another 
£  122  3    nature.     So  are  the  books  27  AIT.  pi.  10.     8  H.  5.  6,  7.     And  fo 
have  the  precedents  upon  examination  always  been  at  Newgate 
fefiions.  Kelyng.  26. 

25.  Where  the  principal  is  not  attainted,  but  difcharged  by 
being  burnt  in  the  hand  only,  the  accejfary  to  him  after  the  fe^ 
ought  to  be  difcharged  without  burning  in  the  hand,  or  being  put 
to  his  book,  although  he  was  conviEled  of  the  offence,  becaufe  he 
ought  not  to  be  condemned  but  where  the  principal  is  attainted  ; 
whereas  in  this  cafe  he  was  only  convicted ;  per  Berkley  and 
Crooke  J.  being  only  in  court ;  and  fo  reverfed  a  judgment*  Cro« 
C*  ^66.  ph  3.  Hill.  15  Car.  B.  R.  Stevens's  cafe* 


(F)     Pleadings  by  Acceflary. 

f .  A  CCESSART  was  indiBed  of  receiving  of  W.  N.  tuho  v)ai 
^*  outlawed  of  felony  \  to  which  he  faid  upon  his  arraign- 
ment, that  notwithftanding  the  indiSment  faySy  that  IV.  N,  is  out* 
lawed  of  felony i  yet  becaufe  the  court  is  not  afcertained  if  be  was 
outlawed  infaB^  or  not,  be  demanded  judgment  if  be  fhall  be  com* 
felled  to  anfwer,  by  which  he  was  fpared  upon  furety;  and 
becaufe  no  outlawry  of  it  was  foimd  he  went  quit.  Quod  nota  i 
for  outlawry  if  matter  of  record^  which  cannot  be  properly  found  per 
pais  by  indiBment^  but  ought  to  appear  of  record.  Br.  Corone,. 
pi.  87.  cites  22  Aff.  55. 

2.  It  is  a  good  indi£kmcnt,  that  J.  N.  knowingly  recehoed  W* 
§nd  C.  outlawed  of  felony,  and  there  J.  N.  may  plead  that  no  fudb 

record 
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mvrd  cf  outlawryj    and  pray  allowance^    and  to  the  felony  not 
guilty ;  for  he  ought  to  plead  over  to  the  felony,  per  Bingham  5 
to  which  Yclverton  J.  agreed  tliat  he  ought  to  plead  over  to  the 
felony.     Bf.  Corone,  pi.  149.  cites  8  E.  4.  3. 

3.  In  appeal  of  the  death  of  his  brother  brought  againfl  W.  JE.  S.  C.  cited 
de  M.  as  principal  J  and  E,  as  acajfary^  the  acceflary  pleaded  nul  |^|^,a"™' 
tiel  perform  in  rerum  natura  as  W,  E*  at  the  time  of  the  writ 
brought,  or  at  any  time  fince ;  and  the  truth  was  his  name  ivas 
T.  E.  and  not  W.  E,  It  was  held,  that  if  there  ivas  fuch 
an9ther  perfon  as  W*  E.  yet  if  he  was  not  of  M*  or  if  he  wa$ 
dead  before  the  writ  brmsghty  that  it  is  good.  Dp  348.  bf  pL  14; 
Jiill-  18  Eliz.  Howel  v.  fortefcue. 

For  more  of  Acceflary  in  general,  fee  Hale's  Hist,  of  Pl, 
C  AND  2  Hawk.  Pl,  C.  and  see  Tit,  Cltl'jp,  and 
other  proper  titles. 


i^Fi'g—^  —^^1^^—^—  ]i     ^mu^^rmmm^mm^m^i^a^^m^m^ 
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•  Fol.  i2S« 


(A)     What  Accord  fhall  be  a  Bar  of  Adions. 

ti.  A  N  accord  that  whereas  the  marriage  of  the  fon  of  7.  S. 
jTx  (o"c  of  the  parties)  was  worth  500/.  the  other  jbotdd 
five  hut  400/.  with  his  daughter.  Per  quod  100/.  was  abated  in 
fittsfaclion  of  all  trefpaffes^  this  is  a  good  bar.  Dubitatur.  16  E. 
4.  2.J  L  '23  ]] 

[2.  In  an  adlion  it  is  no  good  plea  in  bar  that  it  was  ac-  ^'^**''/**, 
corded  between  him  and  the  plaintiff,  that  if  he  did  his  en^  i"?te«*sf 
deavour  fo  that  he  might  make  an  accord  between  the  plaintiff  and  C— PI,  C# 
,7-  S.  fw  a  trefpafs  which  the  plaintiff  had  done  to  J.  S.  |5»  ^^^^^^ 
fjhen,  &c.)  and  alleges  that  he  did  his  endeavour ^  fo  that  they  Renjger  ▼• 
were  ajrreed;  for  this  is  not  any  fatisfaftion.  ic  H.  6.  Ac-  FogaflaS. 
cord.  xS    ^  ^^^'<^ 

[3.  But  It  18  a  good  bar  if  he  fays,  that  he  did  his  endeavour  Flt«h.  tit. 
pr  ^uod  they  did  accord  at  his  own  coft.     15  H.  6.  Accord,  i.]       j.'dtw  ^ 

C— -PI.  C.  5.  b.  in  cafe  of  Reniger  v.  Fogafla  cites  S.  C* 

[4.  In  an  aBion  upon  the  flat,  of  Rich.  2.    if  the  defendant  ^^^^  ^^  ^ 

faith  that  after  the  entry  an  accord  was  made  between  them  j.^^s.C.* 

that  the  plaintiff  Aould  re-enter  into  the  land,    and    that   the  —Br.  Ac- 

d(ffndant  JbouldMivir  the  evidences  of  the  plaintiff  tQ  the  plain-  -^^tc." 
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anJ  fays  the  tijf;  this  18  not  any  bar  of  thp  afkion,  for  tht  defivcry  of  the 
icfendajit  plaintift 's  own  evidences  cannot  be  arn  fatufaclioti  tf  tht  tertious 
that  the        ^"^n-    9E«lw.  4.  19.  curiaO 

plajotiff  was  feifed  of  the  land  at  the  time  of  the  delivery  of  the  evidences ;  for  otfaerwili:  ihej  wll  ke 
of  00  advantage  to  the  plamtifF.  Cro.  E.  194.  in  pi.  S.  cites  S.  C. 

The  amends  wght  not  to  he  of  a  thing  tvbkb  is  the  party  ]s  t^n^  as  re-de!ivery,  or  reftitution  of  his 
^wn  proper  evidence*  Per  Maawood  and  Dyer.  D.  356.  pi.  39.  in  cafc  of  Unely  v.  die  Earl  q# 
Derby. 

Br.  Accordy  ^^^  But  othcrwifc  It  15  if  he  fays,  that  the  accord  was  that 
pl.  u  cites  jjg~^^^/j  Jell^i^r  certain  evidences  concerning  the  land  to  the  flain^ 
Firz-tit.,      ttjffj  and  that  he  delivered  them  accordingly;    this  is  a  good 

Accord,  pi.  bar  y  A^  nuiiei  title  to  the  evidences.     9  Edw.  4.  19.3 

3.  circs  S.  •' 

C. — Per  tot.  cur«  he  ought  to  Jhew  what  nndences  in  certain ;  for  per  Choke  and  Danhy^  if  cfaej 

were  the  proper  ntidences  of  tht  plaintiff  it  is  nofatiffa^ion.     Br.  Accord,  pi.  i.  cites  S.  C. 

And  fo  It  f (5,  JJ///  the  delivery  of  the  evidences  mufi  be  after  the  pUin^ 

«kadcd^a*nd  ^f^^  '^^H  ^"^°  *^^  hx\^^  othetM'ife  it  is  not  any  advantage  ta 

per  Choke,     him^      p  £dw.  4.  1 9.} 

theplaintifi** 

ynay  trover  ft  the  aeewd  or  the  ddi'oery  at  his  pleafure.     Quod  nota  bene.  Br.  Accord,  pi.  i.  dtcs 

S,  C.         Br.  Traverfe  per,  &G.  pi.  126.  cites  S.  C. 

S.  C,  cited  [y.  In  an  a£tion  of  trefpafs  for  taking  his  beajlsy  it  is  not 
Jo^Tri^.*^'  any  plea  that  an  accord  was  that  the  plaintiff  ^owW  have  /4c 
17'jac.  B»     heajls  agahiy  for  this  is  not  any  fatisfa£tion.     9  Edw.  4.  19.] 

K.  in  cafe 

of  Covtll  and  GefFer)-,  and  agreed  By  Doderidge  and  Haughton  J.  But  Doderidge  faid,  that  if  it  had 
been  agreed  in  this  cafe  of  9  £•  4.  that  the  defendant  Hiould  carry  the  goods  [or  drive  the  catde]  to  a 
certain  place,  fo  as  the  dobg  U  would  be  chargeable  to  him,  th^n  tlie  couGderation  would  be  good* 

•  Per  tot.  [8.  An  accord  that  each  of  themfhould  be  quit  ofaBions  agMnft 
cur.  except  ^^  g,^^^^  J3  j^q^  good,  becaufe  it  is  not  any  fatisfa£lion.  *  16  Edw. 
Br.  Accord,  4^  8.  b,  II.  b.  pcT  Curiam,  Hill.  1650.  between  f  DavUs  and 
pU  6.— «  Oakham^  adjudged,  upon  a  demurrer  in  an  afiion  upon  the 
^fif'thc      ^^^^   ^^^  words,    and  fuch  accord  pleaded  in  ban      Intratur 

fllinf/and    Mich.  idjO.    Rot.  557.] 

defendant  being  indebted  tt  each  otber^  the  defendant  upon  fuch  agreement  offered  t«»  wage  htt  Iaw»  and 
Anderfon  and  Periam  J.  doubted  much  if  he  might ;  for  an  accord  without  fatiifafftTn  is  no  plea,  and 
debt  cannot  be  difcharged  by  parol,  but  Rodcs  faid  that  it  is  good  by  conftnt  cf  the  parties,  and  fo  faid 
Ibme  ferjeaots,  and  Fenner  cited  11  R.  2.  tit.  Bar.  242*  where  a  man  had  rent  by  ^oaj  of  returner  \ 
and'  Rodes  cited  22  H.  6.  and  37  H.  6.  payment  by  way.  of  retainer.  Goldib..  So.  pi.  17.  HiU. 
30  Elix.  Sanderfon's  cafe. 

'\  In  the  cafe  of  Davis  v.  Ockham,  Sty.  245.  the  defendant  pleaded  an  accord  between  htm  and 
the  pljuntiflT,  that  whereas  the  plaintiff  had  dona  a  trefpafs  againft  him,  the  one  trefpafs  (Hould  be  fee 
ngainft  the  ocher.    The  plea  was  krld  not  good,  per  tot.  car.     And  judgment  for  the  plaintiff,  nifi. 

And  it  15  a  [9,  But  it  fccms  It  is  a  good  accord  th^t  each  gihe  the  other 
WafMhat  ^P^^?f  '^{^^  in  fatisf anion  of  aftions.     Contra  16  Edw.  4.  8.  b. 

theplai'ntiff     H-  b.  Curfa.] 

accepted  of 

the  defendant  a  pottle  of  wine  in  fa^tisfa^tion.    Br.  Account,  pU  9.  cites  34  H.  6.  43. 

Inlikeca'e,  [10.  In  an  a£lion  upon  the  cafe  for  fcandalous  words ^  if  the 
d^t**^^eaded  <Jefendant  pleads  that  after  the  words  fpoken  the  plaintiflF  fucd 
that  it  was  the  defendant  in  the  military  court  before  the  lord  marfhal, 
agiccd  the  where  it  'was  ordered  by  the  court,  with  the  aflent  of  the 
LTid  anfejs  plaintiff  and  defendant,  in  difcharge  of  this  fuit,  and  of  all  other 

IX  diSercnces 
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differences  between  them,   that  the  defendant  Jhould  male  a  fuh-  f^thepiah' 
mlffion   tn    norlitng^    in   a   place   appointed,    and   before   certain  ^^£jJJ„^l 
perfons,    &c.  zxvl  aver^  that  he  did  it  accordingly.     Mich,  14*  Car.  wrong  and 
B.  R.   between   Jefop  and  Pegham,    adjudged   upon  a   demur-  JbouUajk 
rer.     But  nota,  that  the  plaimifF  traverfed  the  faid  order,  and  f^^^S^^^fi 
the  defendant  demurred.     But    the  court  gave  not  (*)  judg-  *  f^i.  ,25^ 
ment  upon  this,  but  becaufe  this  order  is  not  any  fatisfadlion  as  ^    — ^-  _f 
to  the  damages,  but  in  point  of  honour.     Intratur  Trin.  14  Car.  »/o»^m 

ftointiffiouiJ  releafe  alt  affhns  for  the  fat  J  wor^s,  and  the  defetulant  made  the  fulmjffic^n  accordingly  ; 
%chcr€utoH  the  plaintiff  imncdiarely  releajcd  and  difcbarged  bint.  Judgment  fi  adtio.  It  was  moved 
that  aiking  fbrgivenefs  is  not  futficient  confideracion,  which  Doderidge  and  Haughton  J.  agreed, 
s  Roll  Rep.  96.  Trin.  17  Jac.  B.  R>  Covill  v.  Geffery.  Ndj.  Abr.  tit.'  Accord,  pi.  7,  fays 

that  the  pUiati^  lud  judgment,  but  it  feems  a  miftake. 

[n.  An  accord  is  not  any  bar  of  an  a£lion  unlefs  it  te  exe-  S.  P.Br. 
aaed,  becaufe  the  plaintiff  hath  not  any  means  to  recover  that  f^^^^  ^ 
which  he  ought  to  have  by  the  accord,  j  26  E.  4.  8. 

—Accord 
tagbt  to  be  afcthfaBi'M  \nfa3  \  and  it  is  not  AifHcient  to  fay  that  he  offered  to  hini  the  money,  &c« 
Br.  Accord,  pi.  5*  cites  5  £.  4.  7.  An  Accord  is  not  executory  ad  diem  futurum^  but  ought  to 

be  executed  before  the  aSion  brought,  and  the  party  at  the  day  appointed  may  refufe  to  accept  the 
amends  agreed  upon.     Per  Manwood  and  Dyer.     D.  359.  pi.  39.  cites  17  £.4.  8. 

But  if  an  accord  ii  executed^  thoogh  it  be  deccvfuUy^  as  where  it  was  to  deliver  good  and  merchan- 
dif  able  wax,  and  he  delivered  corrupt  and  mixt  wax,  which  the  plaintiff  accepted  \  this  Teemed  a  good 
bar,  and  that  by  the  plaincift''s  own  acceptance,  though  it  be  not  to  the  xcx>ch  part  of  the  value,  tha 
injury  is  difpenfcd  with.     D.  75.  a.  b.  Mich.  6  £.  6.  B.  R.  Andrew  v.  Boughes. 

Though  10  Peytoe's  cafe  and  formerly,  it  hath  been  held  that  an  accord  cannot  be  pleaded  unlels  ic 
appears  to  be  executed,  yet  of  late  it  hath  been  held  that  up(.n  mutual  prcmijes  an  aSi.on  liesy  and  con- 
fequently  there  being  equal  remedy  en  bctb  JtJes,  an  jdion  (accord)  may  be  pleaded  without  execution 
as  well  as  an  arbitrement.  Arg.  to  which  the  court  agreed.  Raym  4^0.  Trin.  33  Car.  2.  B.  R« 
Cafev.  Barber.  a  Jo.  15S.  S.  C.  and  S.  P.  But  in  trover  for  a  waiftcoat,  the  defendant 

pleaded  a  jvomiCt  to  pay  z6i»  and  that  thereupon  the  defendant  agreed  to  difclurge  him,  &c.  and  laid 
matoal  promifet  to  perform,  See.  Upon  demurrer  it  wa3  indfted  to  be  now  fettled  thnt  the  parties  may 
have  aAions  upon  mutual  promifes ;  this  accord  may  be  pleaded  though  not  executed,  becaufe  each 
party  may  have  his  remedy,  and  cited  the  cafe  of  Case  v.  Barbsr,  R^ym.  450.  and  2  Jo.  1 58.  fed 
noa  altocatnr.  And  the  court  diilinguiihed  between  arbitrement  and  accord,  that  arbitrement  be 
pleaded  with  mutual  promifes  of  performance,  thou^^h  the  plaintiff  has  not  performed  his  part,  yet  he 
iball  maifitain  his  action  j  becaufe  an  arbitrement  is  like  a  judgmegt,  and  a  remedy  lies  upon  it ;  but 
upon  accord  no  remedy  lies;  and  the  books  are  fo  numerous  that  an  accord. ought  to  be  executed,  that 
It  is  BOW  impoflibte  to  overthrow  them  all.  But  had  it  been  a  new  poinr  it  might  be  worthy  consider' 
atloib    And  judgment  for  the  plaintiff.     Ld.  Raym.  Rep.  laa.  Mich.  8  W.  3*  Allen  v.  Harris. 

[12.  In  an  aftion  it  is  not  any   plea  that  it  was  accorded  *  Br-  Ac- 

between  them  that  the  defendant  {hould  give  a  certain  fum  to  ciTet' s**'c"^' 

the  plaintiff  at  a  day^  which  is  net  yet  come,  in  fatisfaclion,  be-  accordingly. 

caufc  the   piaintifF  has   not  any  remedy   for  it-      *  6  H.    7. Fitzh.. 

if.b.  curia,  D.  6  Edw.  6.  75.  26  D.  19  Eliz.  356.  39.  16  Edw.  J;^f"^e^ 

4.  9«  17  Edw.  4.  3.]  s.  c. 

[13.  &  if  an  accord.be  to  do  two  things,  and  he  does  one  and  •  Br.  Ac- 

not  the  othety   yet  this  is  not  any  bar  of  the  a£lion,   becaufe  ^?"*>  pi-  3- 

the  plaintiff  has  not  any  remedy  for  that  which  is  not  performed.  l!Br.^T?cV- 

*  6  H.  7.  10.  b.  curia.  10  H.  7.  23.  Coke  5.  ii.  b.  D.  19  Eliz.  r  j^^  n 

356.  39  Coke  9.  Peyto  76.  b.]  paffi,pl.279. 

cites  S.  C. 
*-^In  trefjnfs  npon  5  R.  i*  the  defendant  accorded  that  he  fiiould  f<iy  tht  plaintiff  6d.  and  gi-ve^tm 
€innfel  vben  be  required  it^  2nd  faid  that  be  bad  paid  the  6d.  But  by  Towtifend  J.  you  do  t.:t  Ly  r  n 
bavegivem  cwnfefj  and  concord  ought  to  be  executed,  and  it  is  not  like  *  arl^itrement,  on  which  Jebc 
lies  for  die  fum  awarded,  which  does  not  upon  accord.  But  the  other  jui^ices'wrre  in  divcrfe  o»inion*, 
becaufe  repuft  Jba!J  he  of  the  eounfel,  Br.  Accord,  pi.  7.  cites  17  i:.  4.  z.  But  Brooke  faid,  thxi 
the  law  feemed  to  be  wiOi  Townfcnd. 

Every  accord  muft  he  full^  ptrfeH^  and  eempleat ;  for  if  di-jers  tllnpi  ape  to  be  performed  by  the 
Kcocdj  the  performance  of  part  is  not  fu/hcicnty  but  the  while  6ugL*  te  he  pc'rjsrtn.d*    R:\o\\Td 

9  Rrp. 


i2jr  d^(ortt# 

9  Rep*  79*  t>*  >n  PtvTot^t  cafe,  and  fays,  that  with  this  agrees  17  E.  4«  ft.  !>•  6  H.  7*  to.  a*  aa^ 

PI.  C.  5*  a- S.  P.  per  Manwood  and  Dyer.     D.  356.  pi.  39.  Pafch.  19  Eliz.  in  cafe  df  Onely 

V«  the  Earl  of  Derby,  cites  6  H.  7. 

It  is  no  concord  unlefs  all  things  are  done  ;  per  Doderidge  }.     3  Bulft.  315.  cites  6  H.  7.  n. 

Cro.  C.  193»  SiMONDs  V.  MawDswoRTH. Nor  is  it  bipding  in  equity.     Chanc.  Cafes,  io%» 

]4ich.  29  Car.  2.  Butcher  v.  Hlnton. — —Heath's  Max.  59.  cites  S.  C. 

•  S*  P*  Br*  AccoM,  pi.  3.  cites  6  H.  7.  lo.         S.  P«  Accord,  pi.  5.  cites  5  £.  4.  7. 

Buttlie  [i4»  If  an  accord  be  that  the   defendant  ^^7/  do  a  certain 

agreemait^  ^^y^^  ^  ^  ^^^  ^q  ^^fj^  in  fatisfaftion  of  the  a£lion,   if  he  ^- 

«a\t  a  day  /orms  it  at  the  day^  this  is  a  good  bar  of  the  aftion,  though  it 
to  come  is  was  executory  at  the  time  of  the  accord  made,  inafmuch  as  he 
^  8«x»-      hath  accepted  it  in  fatisfadion.    6  H.  7.  11.  b.l 

Bat  an  arbi-  *^  '  -^ 

trement  to  that  purpofe  is  good.    Br.  Trefpafs,  pi.  79.  cites  6  H.  7.  10. 

If  the  thing       [jj,  ♦  If  by  an  accord  monies  are  to  be  paid  to  the  plaintiff 

^k^aat^a  '"^^  fatisfaftion  of  trefpafs,  it  is  not  any  plea  in  bar  of  the  2£t\on 

dtyta  come,  that  he  tendered  it  to  the  plaintiff  accordingly,  and  he  refufed 

tender  and  j^^     ^7  Edw.  4.  8.  curia.  1 6  Edw.  4.  8.  b.  agreed.! 

refufalisnot  /  t  n  &  j 

fufficient  without  a£tual  fatisfadion  and  acceptance.     Refolvcd.     9  Rep.  79.  b.  in  Peytoe*s  cafe. 

In  trefpafs  for  entering  a  houfe,  and  continuing  poHeffion,  the  defendant  pleaded  an  aceord  to  give  a 
judgment  in  tbejbtriff^t  court,  and  pay  50s.  and  that  he  gave  the  judgment  and  tendered  the  50s.  but 
adjudged  for  the  plaintifF  upon  demurrer,  a  Keb.  534.  pi.  49.  Trin.  21  Car.  2.  B.  R.  Hall  ▼. 
Seabright.— Sid.  428.  pi.  13.  S.  C.  but  S.  F.  does  not  appear.  Mod.  14.  pi.  41.  S.  C.  bat 
S.  P.  does  not  appear.—*  Br.  Accord,  pi.  5.  cites  5  E.  4.  7* 

Accord  \iS*  So  it   is  no  plea  that  he  is  ready  to  pay  the  money,   but 

fcl!£finfa-   ^^  ^^8^^  *^  ^^y  ^^^^  ^^^  plaintiff  is  fatisfied.     30  H.  6.  4.] 

idsfadiion.  Roll  Rep.  27.  in  a  nota  at  the  end  of  the  cafe  of  Lane  v.  Mallory.— •$.  P.  PI.  C.  5. 
B.  Arg.  in  cafe  of  Renigcr  v.  Fogafilu— — Cro.  C.  193.  pL  3.  Trin.  6  Car.  B.  R.  Simonda  v. 
Mewdfwortb,  S.  P. 

17.  A.  leafed  to  B.  for  years,  rendering  10 L- rent  a  year,  wth 
'    claufe  of  re-entry,  and  afterwards  it  was  agreed  by  parol  that  jB. 

Jbould  hoard  A.  for  the  rent.  A.  demanded  the  rent,  and  ^entered, 
and  B.  re-entered.  A.  brought  trefpafs.  B.  pleaded  the  leafe, 
and  the  defendant  [plaintiff]  pleaded  the  re-entry,  and  the 
plaintiff  [defendant]  pleaded  the  agreement  by  parol^  and  a  good 
replication.     Br.  Accord,  pi.  11.  cites  47  £.'3.  24. 

18.  In  trefpafs  the  defendant  pleaded  accord  after  the  trefpafs, 
that  the  defendant  fbould  give  the  plaintiff  2  partridges  in  fatisfoBiofi 
of  the  trefpafs,  and  he  faid  that  he  had  given  the  2  partridges 
accordingly;  and  a  good  plea,  though  he  did  not  fay  that  he  bad 
given  them  in  fatisfaBion  of'  the  trefpafs,  &c.  Br-  Accord^  pi.  4^ 
cites  4  £.  4*  45. 

19.  In  all  cafes  where  arbitrement  is  a  good  plea,  accord  with 
fatisfa£iion  is  a  good  plea.     6  Rep.  44.  a.  cites  6  H.  7.  10.  a. 

20.  In  wafte  the  defendant  pleaded  accord,  that  he  Jbould 
repair  the  flood-gates  of  the  mill  which  he  had  made,  and  no  plea^ 
for  in  aElion  perfonal  or  mixt,  accord  is  no  plea,  artd  this  by 
judgment.     But  qu^re  if  it  be  a  good  accord,  inafmuch  as  it 

f  126  1  ought  to  ht  fatisfaBion  to  the  plaintiff,  which  it  cannot  be  to  da 
what  is  his  proper  duty  to  do.  Br.  Accord,  pi.  13.  cites  11  H.* 
7.  13.  and  fays,  the  fame  cafe  was  argued  again  13  H.  7*  20. 
but  not  adjudged;  but  that  the  bed  opinion  was  there  that 
it  is  no  pica. 

21.  Iq 


2r.  In  trefpafs  of  goods  talenj  the  defendant  fatd  that  'hi  put 
them  into  bis  boufe^  and  hecaufe  the  plaintiff  owed  him  20/.  it  tvas 
accorded  between  them  that  the  defendant  jbould  keep  them  till  paid  s 
judgment,  &c.  and  the  court  held  tlie  plea  good,  quod  nota^ 
though  without  Jhewing  the  caufe  of  the  debt*  Br.  Accord,  pi.  2. 
cites  21  H.  7.  13.  &  14. 

2,1,  By  the  rule  of  the  common  law  a  right  or  title^  which  any  S.  P.  w* 
one  has  to  any  land  or  tenements  of  any  ejlate  of  inheritance  or  ^^^^^-    9 
frankienemefft^  cannot  be  barred  by  acceptance  of  any  manner  inTev^'t 
of  collateral  fatisfa£^ion  or  recompence.      Refolved.      4  Rep,  caTc 
I.  Mich.  14  &  15  Eliz.  Vernon's  cafe. 

23.  The  thing  accorded  to  be  given  for  amends  of  any  tort  or 
injury  ought  to  he  fome  charge  to  the  one  party ^  and  commodious  and 
profitable  to  the  other  i  per  Mounfon  and  Dyer.  D»  356.  pi.  39. 
Fafch.  19  Eliz.  in  cafe  of  Onely  v.  the  Earl  of  Derby. 

24-  The  amends  ought  to  he  made  in  the  life  of  the  trefpajfor^  and 
not  by  his  executors  or  heir;  per  Manwood  and  Dyer.  D.  356^ 
pL  39.  in  cafe  of  Onely  v.  the  Earl  of  Derby. 

25.  In  debt  on  hond^  conditioned  to  pay  ii L  on  February  the  Itidcbtipom 
I2/A,  the  ^tknAzvit  pJeaded  an  accord  the  Sth  of  February,  that  if  *^^^)^^ 
he  paid  8  A  upon  thefaid  12th  of  February  he  nvould  accept  it  for  the  be  paid  !• 
payment  of  the  11 L  and  pleads  a  tender  at  the  day,  &  uncore  ccrtain,thcrc 
prifL  But  this  being  but  a  concord,  which  is  no  plea  in  debt  *j,J^[£i°* 
vrithout  fatisfadiion,  it  was  adjudged  for  the  plaintiff.  Cro.  £•  pajdinfatiw 
193.  pL  6.  Mich.  32  &  33  Eliz.  B.  JR.  Taflal  v.  Shane.  faaionofa 

greater*   Per 
curiam  obiter.    4  Mod.  89.  Pt(ch.  4  W.  &  M.  B.  R« 

26.  In  zn  tndebitattis  affumpfit  for  5  ox.  the  defendant  pleaded  a 
€oncord^  after  the  aflumpfit  to  give  the  plaintiff  1 5/.  parcel  of  th§ 
5  ox.  and  the  35/.  reUue  the  plaintiff  fhould  receive  in  hats,  and 
ollegrd  the  payment  of  the  1 5  J.  and  that  he  was  always  ready  to  pay 
the  refidue  in  hats.  Adjudged  for  the  plaintiff;  for  it  being  a 
concord  executory  in  party  it  can  be  no  plea,  becaufe  a  concord  is 
always  to  be  intirely  executed,  and  not  to  be  executory  in  any 
party  and  cited  6  H.  7.  9.  Cro.  £•  305.  pi.  4.  Mich.  35  &  36 
£Iiz.  B.  R.  Rayne  v.  Orton. 

27.  In  wqfte  the  plaintiff  counts  that  B*  infeoffed  C.  in  fee  to  the  Butnnhtr% 
ufeofB.for  life,  and  after  of  E.  her  daughter /cr  life,  and  that  A  ^^J^^ 
died,    and  E*   took  the  defendant  to  hujhand,  who  did  wafie,  and  wricofwaft^ 
then  E,  died,  and  after  her  death  this  a£lion  was  brought.     The  itmaypcndr 
defendant //(Ttf^r^.  in  bar  a  concord  and  fatisfaftion,  viz.  that  C.  ^^i-^ 
the  feoffee  gave  and  delivered  him  the  deed  of  feoffment  tq  ufes,  which  per  cur.  ibid* 
he  delivered  to  the  plaintiff  in  fatisfaBion  of  the  wafle,  &c.     Rc-  cites  ix  & 
folred  per  tot.  cur.  to  oe  a  good  bar,  admitting  the  aftion  to  JoEli«*alf 
Ce ;    for  damages  only  are  to  be   recovered,    and  not   the   place   Dy.  i77.*«> 
wafted  }  and  in  this  cafe  the  deed  did  not  belong  to  the  cefty  que  See  Wafte, 
life,  but  to  the  feoffees  by  the  common  law,   and  the  ftatute  io]^\£i' 
does  not  transfer  it  to  him.     Cro.  £.  356.  pL  15,  Mich.  35  &  notutbPfCi 
26  'Eliz*  C  B.  Sacheverell  v.  BagnoU. 

28.  The  heir  in  reverGon  brought  covenant  againft  executor  of 
tinant  finr  lif^^for  not  repairing^  &c.  who  pleaded  that  teftator 

died 
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died  tbe  iptK  of  March,  and  that  after  teftator^s  death,  Vi^a 
22  Mar.  concordatunij  icc.fuit  between  them,  fiat  the  defendani 
Jboiiid. quietly  quit  the  ^polftjjton  to  the  plaintiff,  and  that  in  confider* 
ation  thereof  the  plaintiff  Jhould  difcharge  him  rf  the  breach  in  noi 
repairing:  and  that  afterwards ^  viz*  25  JIfar.  he  quietly  quitted^ 
fa:.  But  adjudged  for  the  plaintifFj  for  Feiuier  held  the  con*, 
cord  void,  as  not  being  any  recompence ;  the  executor  having 
nc  intere/ff  hut  only  a  licence  in  law,  to  enter  into  the  houfe  and 
carry  away  the  goods,  and  fo  thtf  agreement  to  quit  not  material 
And  Telverton  and  Crook  J.  held  the  plea  not  good,  becaufe 
the  time  of  quitting  wat  uncertain;  and  though  the  defendant 
fhewed  that  he  really  did  quit  within  5  days  alter,  yet  this  will 
not  aid  the  firft  uncertainty,  and  the  concord  Jhould  have  fixed  a 
certain  time  for  the  quitting,  if  he  would  take  advantage  of  it. 
jfnd  by  WiUiams  J.  the  time  of  quitting  being  indefinite,  the  de^ 
fendant  fhould  have  fhewn  an  immediate  execution  thereof,  viz.  that 
he  quitted  inflantly*  But  all  3  befides  Fenner  aereed,  tl^at  if  the 
plea  as  to  the  time  of  quittinghad  been  certain,  and  been  exe^ 
cuted  accordingly,  it  had  been  good ;  for  though  the  aBian  be 
grounded  upon  the  deed,  yet  it  is  only  to  recover  damages.  Yelr. 
124,  125.  Pafch.  6  Jac.  B.  R.  Sanford  v.  Cutclifle. 

29.  Where  the  condition  by  deed,  by  the  original  contraH  of 

the  parties,  is  to  pay  money,  there  by  accord  between  the  parties, 

any  other  thing  may  be  given  in  fatisfoElion  of  the  money  ;  hut  if 

the  condition  is  in  200  quarters  of  wheat,  on  condition  to  pay  2oA 

an  accord  to  give  a  horfe  or  a  gold  ring  in  fatlsfa^ion  thereof,  is 

good;  but  if  the  obligation  be  in  100  quarters  of  wheat,  to  pay  50 

quarters,  he  cannot  give  money,  or  other  thing  in  fatisfaraon 

thereof,  becaufe  the  contra£l  originally  was  not  for  money,  but 

for  a  collateral  things    9  Rep.  ^9.  a.  Mich.  9  Jac.  C.  B.  per  cur. 

in  Pcytoe*s  cafe. 

Cro.  Jo.  30.  In  covenatst  upon  an  indenture,  the  defendant  pleaded  % 

l?iMON^v.  concord,  that  he  fhould  pay  the  plaintiff  i%L  in  full  fatisfaftion  and 

Brad-         difcharge  of  the  faid  covenant,  and  of  all  other  covenants  in  the  faid 

•MAW,  S.     indenture  5  and  that  he  paid,  and  the  plaintiff  accepted  the  fame 

•»gW.!!Ll    accordingly  j   but  ujpon  iffue  thereupon,  it  was  found  for  tlic 

Whenaro-    plaintiff,    and    damages    affefled,    and    judgment    accordingly. 

^enant  i*       g  Rep.  6o.  Triu.  I  o  Jac.  B.  R.  Bradfliaw's  cafe. 

brtken^  the     ^         *  "^ 

adlion  is  not  founded  merely  on  the  fpecialcy,  as  if  it  were  a  duty,  \iMt  favoun  cf  trefpafi  ;  and  there- 
lore  an  accord  is  a  good  plea  to  it,  and  ends  in  damages.  Agreed.  All.  39  HUl.  23  Car.  B.  R. 
Arg.  by  counfel  and  court,  in  cafe  of  Edes  ▼.  Lafnbm.*— — As  where  the  covenant  it  brought  for 
default  of  reparat'uHit  though  the  a^ion  be  founded  on  the  deed,  yet  it  is  mixt  with  tsrt^  for  which 
damages  (hall  be  recovered.  9  Rep.  79.  b>  fays,  thait  in  this  cafe  accord  with  fatisfafllon  was  adjudged 
a  good  plea  in  bar,  Palch.  3  Jac.  in  cafe  of  £deo  v.  Blake*— —Accord  is  a  good  plea  to  a  covenant  to 
pay  a  fum  certain.  Per  cur.  %  Keb.  51.  pi.  7*  Trin.  z8  Car.  2.  B.  R.  in  cafe  of  Outram  ▼• 
koUlon.  ^  ' 

31.  InaBion  for  words,  the  defendant  pleaded  that  the  plain- 
tiff had  agreed  to  accept  3  jugs^  rf  beer  from  him  in  fatisfaSlion.  The 
plaintiff  demurred,  becaufe  he  did  tiotfhew  that  the  fame  was  pmi 
or  tendered  by  the  defendant ;  and  therefore  the  •plaintiff  had  judg- 
ment.   Sty.  452.  f  afch.  1655.  Trevanion  v.  Penhallow. 

32.  1* 
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54*  In  3ebt  oh  loni  for  performance  ^f  cov^nafiiSy  thtf  defelidant 
pkadedy  that  it  was  agreed  between  the  plaintiff  and  him,  that 
defendant  fliould  grant  an  annuity  out  of  certain  land  for  life,  in 
difcharge  of  the  bond ;  and  that  he  had  granted  the  fame  ac-» 
c«rdingly,*  and  the  plaintiff  accepted  it  in  difcharge  of  the  bond, 
&c.  but  adjudged  for  the  plaintiff;  for  it  is  but  a  concord  and 
verbal  agreement,  which  can  never  be  a  difchargp  of  a  fpecialty. 
Cro,  J.  649,  pi.  19.  Mich.  20  Jac.  B.  R.  Noycs  v.  Hopgood.  ^ 

33,  In  covenant,  the  breach  alfigncd  was  in  not  paying  8/* 
a  year,  and  not  purchafing  lands  worth  100/.  the  defendant 
pleaded  an  accord  that  he  had  paid  part^  not  faying  how  much, 
and  that  for  the  reft  the  plaintiff  was  to  enter  arid  take  the  profits  of 
certtanJandsy  and  tendered  an  iffue  that  he  had  performed  and  paid* 
Upon  demurrer  it  was  objedled  for  the  plaintiff,  that  accord  is  [  laS  ] 
no  plea,  but  curia  contra  held  that  accord  is  a  good  pica  to  a 
covenant  to  pay  a  fum  certain,  or  an  obligation  when  joined 
with  other  things  uncertain.  But  this  accord  not  menti^oning 
what  part  in  certain  he  had  paid,  they  conceived  it  void.  2  Keb* 
51.  pi.  7.  Trin.  18  Car.  2.  B.  R.  Outram  v.  Rolfton* 

35.  In  an  indebitatus  affumpfit,  the  defendant  pleaded  an  ac* 
cord  to  pay  money  to  a  f  ranger y  and  avers  part  paid,  and  a  fpecial 
promifefor  the  reft.  The  plaintiff  demurred,  becaufe  not  executed. 
It  was  objeaed,  that  there  being  fufficient  remedy,  it  is  well 
enough  5  and  cited  7  E.  4.  24.  and  PI.  C.  5.  Sed  non  allocatur; 
for  though  an  obligation  for  the  money  be  fufficient,  as  being  a 
payment,  yet  a  promifc  is  not,  unlefs  the  agreement  was,  that 
he  promifed  to  pay  -,  and  judgment  for  the  plaintiff.  2  Keb.  332. 
pi.  CO*  HUl.  16  &  20  Car,  2.  B.  R.  Bree  v.  Saylcr. 

36    In  trej^fsj  &c.  the  defendant  pleaded  an  accord  between  Mod.  69. 
him  and  the  plaintiff,  viz.  that  he  Jhould  pay  the  plaintiff  3  /.  and  P^^^;^  ^ 
Jbotdd  undertake  to  pay  the  attorney's  till,  and  averred  that  he  had  paid  s.  C.  but 
the  5  /  and  was  always  ready  to  pay  the  attorney's  hill,  hut  he  never  do€«  not 
Jbewed  him  any.     It  was  argued,  that  here  the  accord  is  exe-  "^^^^^^ 

cutcd  ;  for  the  3 1.  is  paid,  and  the  agreement  is  not  to  pay,  but  till a 

to  undertake  payment  of  the  attorne/s  bill,  which  he  has  done  j  Keb.  690. 
and  that  upon  his  undertaking,  the  plaintiff  or  the  attorney  may  p  ;  *^°-^^- 
have  a  remedy.     But  the  accord  not  l}emg  executed,  judgment  though  die 
was  given  for  the  plaintiff.     Raym.  203.  Mich.  22  Car-  2.  B.  R.  f{^-^;^»»»^^ 
Cock  V.  Honcychurch.  •  mifed  to  pay 

the  tftomey't  bill,  yet  per  cur.  this  promife.  or  tny  thing  In  taion,  h  no  accord  is  to  pn  ai^d  rdcaic, 
fc^^eon  refuftl  the  ^y  cwnot  compel  the  rekafe  5  but  this  miihl  be  pleaded  by  way  of  dlfch^<^ 
bat  aoc  itt  bar,.iiiiiea  he  had  mferfed  he  h^d  paid  the  bUl. 

07  In  indebitatus  aflumpGt,  dcfendaht  pleaded  an  accord  to 
pai  10  Land  deliver filhfockings,  which  was  f  aid,  and  thai  he  wax 
reaii  to  deliver  the  other  s  and  that, the  plaintiff  accepted  the  defend^ 
cnfspromife  in  fatisfaftion.  Upo^  deyurrer  the  court  held  it  no 
plea,  not  only  becaufe  i%^k  not  executed^  but  becaufe  there  is 
only  an  aftion  given,  and  tly^  is  no  fatisfaftion,  any  more  than 
one  bond  agtintt  another ;  judgment  for  the  plaintiff.  2  Keb. 
8 CI.  Pl.  it>4.  Mich.  23  Car.  2.  B.  R..  Brown  v.  Wade. 
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For  after  it  38:  One  pronvfe  may  be  pleaded  in  difcharge  rf  amtlerhtbfr^ 
i!  a'dtbt! "  breach,  but  after  breach  it  cannot  be  difcharged  without  a  releaie 
Mod.  ^U.  in  writing.  2  Mod.  44.  Trin.  27  Car.  2.  C.  B.  Milward  ▼. 
S-  C.  Ingram. 

39.  In  afTumpfit  for  wares  fold  laid  feveral  ways,  the  defend^ 
ant  pleaded  an  agreement  to  pay  9  /.  and  fuchfum  as  Mr.  Livefay 

Jbould  tax  for  cojhy  in  fathfailion  of  all  matters  betiueen  the  parties^ 
and  alledgcd  mutual  aflumpfit  to  perform  it,  and  then  (hewed 
the  taxation  and  notice  thereof,  and  tender  of  the  9 1.  and  the 
cofts,  &  uncore  prift.  The  plaintiff  demurred  generally,  and 
refolved  per  cur.  that  f  aBion  be  not  given  upon  mutual  pronufe 
at  the  time  of  the  ajfump/tt^fuch  ajfumpftt  is  no  tar  to  the  prior  aSioti. 
And  judgment  for  the  plaintiff  nifi.  2  Jo.  168.  Mich.  23  Car.  2. 

•  JJ.  R.    Witham  v.  Taylor. 

40.  In  debt  againft  executor  upon  a  bond  entered  into  by  teftator 
i3d  March  14  Car.  2.  Defendant  pleaded  a  concord  30  April, 
3 1  Car.  2.  that  defendant  fhould  give  the  plaintiff  new  fecurity  ftr 
this  debt  J  and  another  upon  another  bond;  and  that  he  being  the  cxc- 

,  cutor  of  the  obligor,  and  the  perfon  with  whom  the  concord 
was  made,  gave  the  fecurity  according  to  the  concord,  by  a  Mil 
fealed  by  himfelf  Upon  demurrer  judgment  was  given  per  tot. 
cur.  for  the  plaintiff;  for  one  bond  given  in  fatisfadion  of  another 
is  no  difcharge,  whether  given  upon  concord  or  not,  and  the 
concord  cannot  mend  the  matter ;  and  yet  here  the  new  bond 
binds  him  de  bonis  propriis,  whereas  by  the  firft  bond  he  was 
only  bound  de  bonis  teftatoris.  3  Lev.  cc,  c6.  Mich.  22  Car  2 
C.  B.  Lobly  V.  Gildart.  ^  ^^ 

C  129  ]  41-  In  covenant  on  an  indenture  iu  which  defendant  covenanted 
to  permit  the  plaintiff  to  receive  100  /.  per  annum  rent^  part  of  which 
was  to  go  in  fatisfaBion  of  a  dcbtj  a/ul  the  refdue  to  be  paid  to  the 
defendant^  and  afligned  a  breach  in  difhtrbing  him  to  receive  the  rent. 
The  defendant  pleaded  an  accord  between  them  that  each  fbmld 
deliver  his  part  of  the  itidenture  to  T.  S.  to  be  cancelled^  and  that  each 
fhould  be  df charged  of  all  anions  upon  the  f aid  indenture  ;  and  averred 
that  he  delivered  his  part,  &c.  and  upon  demurrer  this  was  ad- 
judged ill,  becaufe*  accord  is  no  plea,  unlefs  executed  on  both 
fides.     3  Lev.  189.  Mich.  36  Car.  2.  C.  B.  Ruffell  v.  RuffeU. 

42.  In  cGifcnant  the  breaches  affigned  were,  that  the  houjes  were 
not  in  repair;  that  the  locks  luere  taken  away^  the  hedges  broken 
down,  and  the  ditchef  not  fcoured.  Defendant  pleaded  an  accord^ 
that  he  fbould  empky  a  worktnan  3  qr  4  days  about  repairing  the 
houfe,  whuh  fbomld  ^e  a  fiffcient  fatisfaBion  ;  and  that  he  had  cm^ 
ployed  a.  workman^  &c.  jt  was  moved,  that  this  was  no  more 
than  the  defendant  was  obliged  to  drf ;  that  it  was  an  anfwer 
only  to  the  repairs  ofthc  houfe,  and  that  the  fatisfaftion  pleaded 
js  uncertam,  viz.  to  employ  »  man  for  3  or  four  days.  And 
judgment  was  flayed  5  but  £»fte^arards  as  it.fcems]  the  court  held, 
that  m  CGirenant  whereithe  damages  ane' uncertain^  and  to  be  rfero- 
vered,  as  in  this  cafe,  a  leffer  tHing'apay  be  done  in  fatirfadion, 
and  there  accord  and  fatisfeftion  is  .a  good  plea,  a  Mod.  88.  £a. 
PafQh.  4  W.  &  M.  B.  R.  Adams  v.  Tipling.  ^       '    ' 
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(B)  Pleadable.     In  what  Adions. 

kt  jK  every  acfion  where  only  amends  is  demanded  by  way  of  da^  J^'*  ™'* 

•*  mages f  accord  executed  is  a  good  bar  in  difcharge  of  them.  ^  hiw/"see 
Per  cur.  Cro.  J.  100.  pi.  29.  in  cafe  of  Alden  v.  Blague,  cites  9  Rep.  78. 
3  H.  6.  37.  3  H.  4.  I.  47  E.  3.  la.  D.  75  &  201.  *•  ^  ^^p- 

2  Brownl.  1 3  !•  per  Coke  Cb.  J« 

2.  In  aftion  of  debt  upon  a  lea/efir  years ^  there  is  a  certain  de-  *  Brovml. 
mand,  and  yet  accord  is  a  good  plea.  9  Rep.  79.  a.  cites  47  E.  3.  \vi,burton^ 
24*  a.  b*  and  10  H.  7.  24.  a.  and  2  R.  3.  tit.  Debt  loo.  j. 

3.  In  forger  offalfe  deeds^  concord  was  ruled  to  be  a  good  plea,  in  this  and 
Br,  Accord,  pi.  g.  cites  10  H.  6.  22.  other  ac- 

'    *      ^  ^  tions  upon 

Aacutes,  accord  or  arbitrement  Is  a  good  plea.    Heath's  Max.  59. 

4*  In  appeal  of  mayhem^  accord  with  fatisfaflion  is  a  good  plea  j  Though  the 
becaufe  damages  only  are  to  be  recovered.     6  Rep.  44.  a.  fays  [^[J'^'  **j 
this  is  to  be  colIe£^ed  upon  the  book  of  35  H.  6.  30.  a.  and  that  fince  it  in- 
fo is  the  general  rule  in  6  E.  6.  D.  7  c.  ^*"***»  ^^r 

**  '  "^  pals,  accord 

M  adjudged  to  be  a  good  plea.  9  Rep.  78.  b.  m  Pey toe's  cafe,  cites  Trin.  a6  H.  6.  Rot.  27.  in  6.  R* 
a  Hawk.  PI.  C.  159.  cap.  23.  f.  24.  Tays  it  clearly  feems  to  be  admitted  in  fome  books,  and 
is  fiid  to  h^ve  been  adjudged  in  a  roll,  not  printed,  that  notwithiiandlng  every  I'uch  appeal  muft  fup- 
pofe  the  fad  to  have  been  done  fclonioufly,  yet  inafmuch  as  at  this  day  it  fubjedts  noc  the  appellee  to 
she  lufs  of  member,  but  only  to  damages,  &c.  a<(  an  action  of  trefpafi  does,  it  may  be  wdl  barred 
cither  by  arbicrenncnt,  or  an  accord  with  fatiiifadion  executed. 

5.  In  every  aclion  perfonalj  concord  with  fatisfaftion  is  a  good  Bat  not  la 
plea.    Cro.  Ii.  357.  pi.  15.  Mich.  35  &  36  Eliz.  C.  B.  in  cafe  real  aaions, 
ofSacheverellv.BagnolI.  Z"!!^^-^ 

mixed  at  in  wmfte«     Heath's  Max.  59.  See  Tit.  Wafte  (B.  a.  3)  pi.  30.  and  the  notes  there. 

6.  In  attaint  J  concord  witli  fatisfaflion  is  a  good  plea,  becaufe  [  ^30  ] 
it  is  a  perfonal  a£tion.     Cro.  E.  2  c 7.  pi.  15.  in  cafe  of  Sache-  ^'  **•  f^} 
vcreU  ▼.  Bagnoll.  not  founded 

•fliy  upon  the  record,  but  apon  matter  in  h€t  alfo ;  for  the  fuppofitton  of  falfity  in  the  oath  is  matter 
tfiU6L,  6  Rep.  44.  a.  cites  13  E.  4.  i.  b.  &  5.  a.  b.  '  S.  P.  And  accord  is  a  good  plea  againft 
mttter  of  record,  and  matter  in  h€t  mixed  with  it,  but  not  againfl:  mere  matter  of  record.  Br* 
Acord,  pi.  9*  cites  13  E.  4.  5.  per  tot.  cur.  excrpt  Lai  con.  Br.  Attaint,  pi.  118.  cites 
S.  C.  Br.  Attaint,  pU  9.  cites  13  £.  4.  1.  S.  C.  by  the  bcft  opinion. See  Attaint  (O). 

7.  Covenant  for  not  repairing  a  houfe.  The  defendant  pleaded  Noy  1 10. 
m  bar  an  accord,  and  execution  of  it  in  fatisfa<flion  of  the  repairs,  jjj  Jj^* 
Refolved  a  good  plea  ;  for  //  is  not  pleadetl  in  difchurge  of  the  cove^  good  bar, 
nantj  but  of  the  damages  only^  which  are  demanded  by  rcafon  of  '^^"^^  '*' 
the  covenant  being  broken^  and  the  covenant  remains^  and  tlie  plea  ^^^^J^  ^^ 
founds  only  in  difcharge  of  the  defendant,  and  is  not  like  an  piodcdin 
obligation  which  is  a  certain  duty,  and  there  it  is  no  plea,  though  diichjrge 
It  be  before  or  after  the  day  of  p^iyment.  Cro.  J.  99,  100.  j^ndeej^ 
pL  29.  Mich.  3  Jac.  B.  R.  Alden  v.  Blagve.  becauie  ic 

is  fvr  a 
fifff  tftuuHry^  and  is  only  a  bar  pro  telnpore,  and^ot  for  a  perpetual  bar  of  the  faid  covenant. 


matter 


6  Rep.  43.  b.  Blake's  Cafe,  S.  C.  accordingly  ;  for  there  is  a  divcrfity  when  a  duty  certain  accrues 
^  tlK  deed  at  the  makiog  the  writing)  a^  by  covenant^  bill,  or  bond  to  pay  money,  there  tlijs  certain 

L  2  duty 
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duty  takes  its  eflfenee  and  operation  originally  and  only  by  the  deed,  and  tfietefore  muft  be  avoided  hf  m 
matter  of  as  high  a  nature,  though  iht  duty  be  meiely  in  the  perfonalty ;  but  when  no  certain  duty 
accrues  by  the  deed,  but  a  tort  or  default  fubfequcnt,  in  conjundio*  with  the  deedy  giirs  an  adKoa  to 
recover  damages,  (the  which  are  only  in  the  perfonalty)  accord  with  fatisfa^ion  is  a  good  plea  for  fuch 
tort  or  default  j  as  in  the  principal  cafe  the  covenant,  at  the  mak>ing  thereof,  does  not  give  the  ]daintift 
any  adion,  but  the  tort  or  default  afterwards  in  not  repairing,  being  joined  together  with  the  deed^ 
gives  aAion  for  damages,  which  being  in  the  perfonaltyi  the  plea  is  good. 

Browni.  8.  In  all  anions  which  fuppofe  the  tenant  to  be  vi  £s^  armls. 

Set,  P.  (where  capias  and  exigent  lies  at  the  common  law)  there  accord 
cites '38  H.  is  a  good  plea  for  the  redemption  of  his  body  from  imprifonment^ 
6.  Tit.  Bar.  fo  that  men  may  do  their  bufinefs,  which  is  for  the  public  good. 

Refolved  per  tot.  cur.     p  Rep.  78.  a.  Mich.  9  Jac.  C.  B«  P€y- 

toe's  cafe. 
iti^PatsT.       9*  ^"  ejeBment  accord  with  fatisfa£lion  was  pleaded  in  bar, 
chitty,  s. '  and  refolved  per  tot.  cur.  to  be  a  good  plea.  9  Rep.  77.  b.  78.  a« 
c—        Mich,  o  Jac.  C.  B.  Peytoe's  cafe. 

a  Brown!.  ^  ''  ^ 

ii8.  p£To  ▼.  Checy»  S.  C.  with  the  arguments  of  the  judges,  and  adjudged  accordingly.— »>Godb« 

149.  pi.  193.  Peto  v.  Chitty,  S.  C.  adjudged  accordingly. 

10.  In  ravijbment  of  ward  accord  is  a  good  plea,  becaufe  pro- 

cefs  of  outlawry  lay  in  this  a£iion  at  common  law.     9  Rep.  78. 

b.  fays  it  was  refolved. 

1  Brown).  u.  In  detinue  of  darters  concerning  franktenement  and  inherit'* 

accordingly    ^^^^  of  land,  the  charters  themfelves  ihall  be  recovered  \  and  yet 

by  Warbur.  in  fuch  Cafe  an  accord  is  a  good  plea,  as  is  held  in  7  £•  4.  23.  b. 

^^  i*  and  the  fame  law  in  detinue  of  a  horfe^  or  other  goods  perfonaL 

9  Rep.  78.  b. 

1 2.  In  quare  ejecit  infra  terminum,  accord  was  refolved  to  be  a 
good  plea.     9  Rep.  80.  a.  Mich.  9  Jac  C.  B.  Feytoe's  cafe. 

13.  Where  accord  (hall  be  a  good  plea  in  bar  of  trefpafs,  fee 
tit.  Trefpafs,  (R.  a)  pL  i,  2.  and  the  notes  there* 


[  131  ]  (C)  The  Form  and  Manner  of  Pleading. 

Heath*8  I.  jN  forger  of  deeds,  defendant  faid  th2t  fuch  a  day^  year,  and 
Max.  60.  A  place,  he  gave  tie  plain f  iff'  a  hottle  of  wine  in  fatisfaSion  of  die 

l^^Rcp.  trefpafs  ;  to  which  he  agreed;  judgment  if  a£lion  &c.  and  a  good 

8c.  s.  C.  plea,  though  he  does  not  fay  that  any  accord  was  made  for  the  httU 

cited  by  the  ^f  ^i^e.     Br.  Accord,  pi.  8.  cites  10  H.  6.  20. 

reporter  in  t  ^  ^ 

Peytoe*t  cafe.    ■        Br.  Bme,  pi.  12.  cites  S.  C.  9  Rep.  80.  b.  S.  C.  cited  in  1  nota  of 

tM  reporter. 

2.  In  trefpafs  the  defendant  ^/if^d^^  concord,  that  heJbouU  mait 
to  the  plaintiff  certain  windows^  and  pay  him  lO./.  by  a  day,  and  that 
he  paid  to  him  the  10/.  by  the  day,  and  the  plaintiff  faid 'that  no  fitch 
concord,  and  found  for  the  plaintifiF;  and  the  qourt  would  not 
give  judgment  becaufe  the  iffiie  is  not  good,  becaufe  he  did  not 
perform  the  whole  concord  by  the  day,  and  replication  cannol 
make  an  ill  bar  good  as  a  verdift  may.  Br.  Accord,  pL  3.  cite$ 
6'Ii»  7*  10. 

3.  Debt 


3.  Debt  ogainjl  Irffiefor  years  of  20  /.  ^^ent  arnar.  The  defend- 
ant pleads  concord  of  10  L  paid  to  the  plaintiiFyJr  all  debts  and  tref 
faffei.  Ilie  juftices  at  one  day  were  all  of  opinion  that  it  was  no 
plea,  becaufe  it  was  a  matter  in  faSl^  and  defendant  could  not 
\rage  his  law  againft  the  leafe  for  years ;  but  at  another  day 
Fineux,  Keble,  and  Vavifor  held  e  contra  ;  and  after  the  defend- 
ant pleaded  fatisfaftion  by  way  of  arbitrement.  Br.  Accord,  pi. 
12.  cites  10  H.  7.  4. 

4.  Debt  on  bond  to  pay  40  /.  at  Michaelmas  eve.  Defendant 
pleaded  a  concord^  that  if  he  gave  the  plain  fiff  a  hawk  and  20  /.  at 
Michaelmeu  day  the  obligation  Jhould  be  voidy  and  faid  that  he  gave 
the  banvh  and  20  /.  at  Michaelmas  day^  and  the  plaintiff  accepted  it. 
This  was  held  no  plea ;  for  it  appears  that  for  non-payment  at 
the  day  the  bond  was  forfeited,  and  fo  became  fi  ngle,  which 
cannot  be  difcharged  by  fuch  a  naked  averment  in  fa£l  of  fuch 
acceptance,  although  the  agreement  was  before  the  day ;  but  ac- 
ceptance before  the  day  was  a  good  difcharge.  Cro.  £.  46.  pi.  2. 
Pafch.  28  Eliz.  C.  B.  Anon. 

5.  In  debt  on  a  bond  for  16  /.  conditioned  to  pay  8  /.  lo  x.  at  Mi--  Mo.  677  pi, 
chaelmas.  The  defendant  pleaded  that  before  that  day  he^  at  the  9»3'  Pkn- 
pltuntiff^s  requefit  paid  him  5  /.  2  /.  2  </.  %uhich  be  accepted  in  full  ^^^^  5^^ 
fatisfaBion  of  the  debt ;  but  becaufe  he  pleaded  the  payment  of  that  he 
part  generally^  whereas  he  (hould  have  pleaded  the  payment  to  pit'**f<J  pay- 
have  been  in  full  fatisfaftion  of  the  whole  debt,  the  plaintiff  had  "^arisfac/" 
judgment.  5  Rep.  117.  a.  b.  Trin.  44  Eliz.  C.  B.  Pinnel's  tionof  che 
cafe,  alias  Pinncl  v.  Cole.  ^j^-^wd  the 

thooght  it «  good  plea,  becaufe  accepted  before  the  day ;  and  fo  if  it  had  been  at  another  place  ;  tut 
payment  at  the  day  and  place  cannot  be,  by  acceptance,  fatisf a^lon  of  alJ  of  the  t^mt  kind.-^.^S.  C. 
cited  per  cur.  and  f»d  that  where  a  thing  is  pleaded  by  way  c^f  concord  it  is  ifl'uable  ;  but  if  che  concord 
it  not  executed  by  giving  and  receiving,  it  cannot  be  pleaded  in  bar  to  the  adion,  and  therefore  that  th« 
brft  way  of  pleading  is,  that  the  thing  nuas  given  and  received  tn  full  JatiifaQion^  4cc.  according  to  the 
icfolutien  in  Fionei's  cafe,  but  both  are  traverfable.     5  Mod.  87.  Mich.  7  W.  3.  Young  v.  Rudd. 

6.  Debt  was  brought  on  a  bond.     The  defendant  pleaded  that  *  [  132  J 
nfter  the  making  the  bondj  and  before  it  became  payable^  the  plaintiff  Cro.  J.  254. 
%ixas  indebted  to  the  defendant  in  a  load  of  limcy  to  be  delivered  upon  P*-  9;  S-  C 
requefl :  and  it  was  agreed  between  them,  that  if  defendant  would  IlBrowni.^' 
difcharge  the  pledntiff  of  the  faid  load  of  lime^  that  then  in  confider-   100.  s.  c. 
ation  Uicrcof  the  plaintiff  would  difcharge  the  defendant  of  the  bond,  '^"™*  J.°  ^ 
and  would  accept  the  faid  load  of  lime  in  fatisjaHion  of  the  bond  s  and  ^yrW.  ^^ 
alleged  in  hSi  that  he  did  difcharge  *  then  and  there  the  plaintiff  ^u1«k  66.  • 
of  the  lime,  which  the  plaintiff  accepted  in  difcharge  of  the  obligation^  \^cA  fo' 
and  then  acquitted  the  defendant  of  the  faid  obligation^  and  demanded  {he  pUint'ff. 
judemcnt  of  the  adion.     But  upon  demurrer  it  was  adjudged  for    f  Payment 
the  plaintiff,  becaufe  the  defendant  had  pleaded  his  bar  f  in  dif  ^"*;^"/fJ» 
charge  of  the  cUigation,  where  he  ought  to  have  pleaded  it  in  dif-  ^cha"gc'* 
chanre  rf*  the  fum  contained  in  the  obligation  ;  for  it  is  not  debt  of  a  bond ; 
limply  by  the  obligation,  but  the  breach  of  the  condition  makes  ^"3,'"/' J" 
it  to  be  a  debt ;  fo  that  if  the  condition  is  not  difcharged  the  j^'onej  t*o  ba 
obIisati<n&  remains  in  force,  and  the  matter  of  the  bar  is  not  paid  by  the 
pleaded  in  difcharge  of  the  condition,  but  6f  the  obligation,  and  \^l'^ 
^         '  L  J  therefore  paim.!,/. 


t'lKs  it  as  fo  therefore  not  good.    Yelv.  192.  Mich*  8  Jac.  B.  R,  Neale  f* 

C;;.  b.  Sheffield.  .        •  . 

in  Feytoe's  cafcfi  ■■  If  the  obligation  be  with  condition  to  pay  a  lefs  fum,  and  a  concord  U  pleiM 
in  difcharge  of  the  condition  of  the  oblipadon,  in  nature  of  a  rdeafcy  then  the  concord  is  no  bar  of 
the  obligation,  per  Haughton.     %  Roll  Rep.  i88.  in  cafe  of  RobertSy  alia*  Rabbetti,  t.  Stoker. 

And  becaufe  -y,  A  Icflor  leafed  to  B.  for  3  years,  and  covenanted  that  B.fiould 
fatitfaaion  ^'^'6^  ^'f/^  during  his  term,  and  to  perform  other  covenants  in  the 
%irai  fUadtd  leofe.  A.  cntcrcd  within  the  time,  by  which  that  covenant  was 
in  Jdtisfac'  broken.  B.  brought  aflion  of  covenant.  A.  pleaded  accord  and 
tiTrv  end  f^tisfa^ton  in  performance^  and  full  fatisfaBion  of  all  andfingular  cove* 
9otofthec9'  nants  and  promifes:  at  this  time  of  the  ac(!ord  only  one  of  the 
vcrant,  it  covcnants  was  broken.  It  was  adjudged  by  all  the  judges,  that 
good  plea.*  ^^^^  concord  was  a  good  bar  as  well  of  covenants  executory  as  executed 
Palm.  III.   [as  *  well  before  the  breach  as  after,  becaufe  it  is  an  a&ion  merely 

S.  c perfonal]  \  for  the  damages  are  the  ground  of  the  acbion.     2  RoU 

Tiiiu'tj^'u^^?*  187.  Trin.  18  Jac.  Rabbets,  alias  Robards,  v.  Stoker« 

Jac.  S.  C.     y  name  of  Robards  v.  Stoker* 

So  p£r  8.  But  per  Haughton,  accord  with  fatisfa£bion  tr  no  plea  ht  dif^ 

a  ^rfwS"*  ''rifli'^^  of  covenant  without  a  deed^  becaufe  it  enures  as  a  rcleafe 
eanii9t  h  r€-  of  Covenant,  which  cannot  be  without  deed ;  but  in  fatisfaBiom 
hdfid  by  fa-  ^f^l  performance  of  a  thing  to  be  dtme^  accord  with  fatisfa£Hon  is  a 
concord  be*  %^^^  P'^*  without  deed,  to  which  all  the  court  agreed.  PalnK 
p'icaded  in      III.  Robards  v.  Stoker. 

iacisfa^ion 

of  the  promiC:,  it  is  a  good  bar  of  the  promife ;  for  there  is  a  coniideration  given  for  thit  promiie  ; 
hut  if  c'jncQrd  bepUadid  in  dijcbarge  of  tbh  promife^  in  nature  of  a  re/cafe,  then  It  is  not  good,  a  RoU 
iSS.  ut  fupra. 

Palm.  III.        p,  jfffj  Doderidge  J.  held,  that  becaufe  the  concord  was  a 
^t  »**F**       good  bar  to  this  covenant,  which  was  broken  before  the  c6nconl 
made,  (though  it  was  admitted  to  be  no  bar  for  the  other  cove- 
nants) yet  the  plaintiff  cannot  have  judgment.     This  cafe  was 
adjudged  upon  demurrer.     2  Roll  Rep.  188.  ut  fupra. 
^  Mod^T*        10.  In  debt  upon  bond,  with  condition  that  if  defendant  fbwli 
In  cafe  of  '   make  copipofttton  with  one  E.  for  lands y  tsfc.  then  he  JItould  pay  the 
Young  V.     plaintiff  30  /.     The  defendant  pleads  that  he  made  no  compo/ition. 
Rudd.  rpjj^.  plaintiff  replies  that  E,  granted  to  the  defendant  a  rent'<harge  in 

fee^  in  futisfaclion  of  his  titles  ivhich  the  defendant  accepted  in  fatif^ 
fnclluny  \^c.  and  fo  he  made  compofition.     The  defendant  ^ra/^^n^ 
that  E,  mn  conceffity  &c.  pro  placito  that  defetidanTdid  not  accept  it 
in  fatisfaftion,  &c.     This  was  held  a  good  pleaj  for  it  is  no 
compofition  without  confent,  which  depends  upon  the  acceptanccj 
and  the  grant  is  at  thef  moil  but  argumentative.     Hob.  178.  pK 
•     207.  Earle  v.  Tuck. 
*  r  133  ]       II.  The  beft  and  mbft  fecure  way  of  pleading  an  accord  is  to 
ofi^sfzc^    plead  it  by  way  of  fatisfa^iony  and  not  by  way  of  accord  ;  for  if  il 
tionVtiiitf}    be  pleaded  by  way  of  accord,  the  defendant  ought  to  plead  a/n^ 
tnly  fay  that  cift  execution  thereof  in  the  whole,  and  if  he  fail  in  any  part 
^/Ihlffficb  ^^^  P^^^  *^  naught  ♦ ;  but  by  way  of  fatisfaftion  he  need  only  fay, 
0  %n  in      that  defendant  paid  die  plaintiff  fo  much  in  full  fatisfadlion  of 
fnilfum-     the  lanic  a£lion,  the  which  the  plaintiff  rccefvedj  judgment  £ 

adidy 


tdioy  Sec.     9  Rep.  80.  b.  at  the  end  of  Pejtoe's  cafe,  in  a  nota  fa^'Of, 
of  the  reporter.  '^^'"^ '/" 

eeiveJ,  &c.  Judgment  fi  adio*     9  Rep.  80.  B.  utTupra. 

12.  In  cafe  upon  indeb.  aflump.  the  defendant  pleaded  an  ac- 
cord to  do  diverfe  ih'wgs^  and  avers  performance  of  party  and  ten-' 
dered  to  perform  the  reftduey  luhich  the  plaintiff  reft  fed.  The  pluin- 
tiff*  demurred^  and  the  plea  was  held  not  good,  and  judgment 
for  the  plaintiff.  2  Jo.  6.  Pafch.  23  Car.  2.  C.  B.  Shepherd 
V.  Lewis. 

13.  In  indeb.  affimip.  for  wares  fold,  the  defendant  pleaded  ^e^7w*^at 
that^^  exbibitionem  billa^  there  was  an  accord  that  the  defendant  that  poiUx. 
(bould  pay  20/.  which  he  paid  and  the  other  received.     Upon  de-  J^ibitioncm 
murrer  it  was  objected  to  be  an  ill  plea,  being  after  the  bill  ex-  jjj).'*'  ''^l^^ 
hibitedy  and  not  faid puis  darreign  continuance,   Sed  non  allocatur;   (which  was 
it  being  pleaded  in  bar  the  fame  term  of  the  declaration  delivered^  is   ^^"^^^  ^^^ 
well  enough,  and  a  good  bar,  without  faying  aElio  non,     Sed  ad-  hibkcd)  aa* 
jornatur.     3  Keb.  782.  pi.  27.  Trin.  29  Car.  2.  B.  R.    Brown-  accord  wos 
ing  V.  Denham.  that  defend. 

^  ant  mould 

psy  on  the  find  ii  Feb.  10 1.  which  he  had  paid  on  the  fald  day.  The  court  on  a  demurrer  held,  that 
chou^  the  Tis.  is  void,  yet  the  plea  in  bar  is  iil ;  for  the  accord  could  never  be  exccuced  on  a  day 
prtcedcflt  to  the  making,  &c.   3  Keb.  786.  pi.  39.  Trin.  29  Car.  2.  B.  R.  Browning  v.  Duiiiam. 

14.  In  debt  on  bond  the  defendant  pleaded  that  the  plaintiff 
ewcepted  a  feoffment^  'withfeifin  of  fuch  land^  before  the  day  on  which 
the  money  became  due  by  the  condition  in  fatisfacilon  of  the  bond  : 
but  becai^e  it  was  not  pleaded  that  he  gave  the  land  in  fatisfac^ 
tiony  {5*f.  judgment  was  given  for  the  plaintiff.  Comb.  199. 
Trin.  4  W.  &  M.  in  B.  R.  Higden  v.  Higden. 

15.  Trefpafs  quare  claufum  fregit,  &c.  The  defendant  pleads 
that  t*he  trefpafs  was  done  by  him  and  Jane  Rowland ;  and  that  after 
the  faid  trefpafs  it  was  accorded  between  the  plaintiff  and  the  faid 
Jane,  that  the  faid  Janefball  abate  14  /.  due  to  the  faid  Jane  from 
Edwardy  father  to  the  plaintiffs  in  fatisfoElion  of  the  faid  trefpafs, 
and  avers  that  the  faid  Jane  had  abated  tlie  faid  14  s.  &c.  And 
upon  this  the  plaintiff  demurred,  iirft,  becaufe  it  is  a  thing  to  be 
done  for  the  ben^t  of  a  third  perfon^  and  therefore  the  accord  not 
good.  2dly,  Becaufe  he  faid  that  {lie  had  abated  the  faid  145. 
and  not  Jbewn  how.     As  to  the  firft  exception  the  court  was 

•c  contta }  for  it  being  in  difadvantage  of  one  of  the  trefpaflers, 
and  made  at  the  requeft  of  the  plaintiff,  though  it  be  to  a  third 
perfon  it  is  well  enough;  but  as  to  the  fecond  fault  the  court 
held  the  plea  to  be  ill  \  for  (he  ought  to  have  fhewn  how  fhe  had 
abated  the  14  s.  as  to  fay  the  father  of  the  plaintiff  owed  her  fo 
much,  and  had  paid  her  but  fo  much,  fo  that  tlie  14  s.  be  de* 
dueled  and  abated  out  of  it;  and  to  plead  that  (he  had  abated ge^ 
neralljy  as  it  is  pleaded  here,  is  uncertain  and  ill,  and  adjudged 
according  Ia  the  following  term.  Skin.  391,  pi.  28.  Mich.  5  W* 
&  M.  B.  R.  Hillman  v.  Uncles. 

16.  A  quantum  meruit- "wzs  brought  pro  opere  t^  frvitioy  and  aft 
iftfimul  computaffet  for  5  /.  folvend.  cum  inde  requifitus  cffet.  The 
defendant  pleaded  that  it  was  agreed  that  the  defendant  Jboutd  pve 

L  4  and 


?X34 


Hccocli^ 


tmd  plaintiff  Jbmld  atcept  abiil  rf  ^h  in  fatisfoBwn  of  ^AaX.  wat 
due  to  him,  and  that  he  did  accept  fuch  hill  according  to  the  agree- 
ment. The  plaintiff  repKed  prvteftando  that  he  made  nofueh  agree* 
fnenty  proteftando  etiam  that  no  Juch  hill  was  given^  pro  pladto  dicit 
that  it  was  under  fcal ;  and  upon  demurrer  to  Ais  replication  it 
was  held  good.  5  Mod.  136.  Mich.  7  W.  3.  Taylor  v.  Baker. 
5  Mod.  86.       *  1 7.  &  ajfumpfit  and  quantum  meruit,  the  defendant  pleaded 

KuDD**  S."  '^^'  *^  ^^*^'  '^^  P^^^^^W  ^  ^over  hat  in  fatisfaBion  of  the  promife, 

C.  ftod  per  and  the  plaintiff  accepted  it  in  fatisfaBion,     The  plaintiff  ^n9fi^jn& 

cur.  where  a  that  he^  did  not  give  it  in  fatisfaBion y  traverfes  that  he  accepted  it  in 

pi«^  by  fatisfaBion.     Upon  a  demurrer  it  was  urged  that  this  could  not 

way  of  con.  DC  pleaded  in  fatisfaflion  of  the  promife^  but  fhould  hare  been 

vr^K*"  of  the  damages:    adly,   it  was  urged   that  this  traverfc  was 

If  the  con-  naught ;  for  if  the  gift  in  fatisfadlion  be  admitted,  his  acceptance 

cord  it  noe  wiU  not  be  material.     And  per  Holt  Ch.  J.  the  acceptance  is  matC'^ 

accutcd  rial  as  well  as  the  gifty  and  to  plead  a  gift  without  (hewing  that 

and^reccW-  ^^  Other  received  it,  would  be  naught,  and  \  either  is  traverfa- 

bg,  it  can-  blc.     Rookby  J.  faid  that  the  gift  is  neither  admitted  nor  con<« 

*?l^  Pj****-  feffed  in  this  cafe  by  the  plaintiff,  becaufe  here  is  a  proteftando 

iheaaioii;^  to  the  gift,  fo  that  it  does  not  appear  here  was  any  receipt  at 

therefore  the  all,     2  Salk.  627,  628.  Mich.  7  W.  3.  B.  R.  Young  T.  Rud« 

^,!"y.*>(  die, 

pleading  it  la 

by  fettjng  forth  that  the  thing  was  gnren  and  reeeivrd  in  fbU  fsdifa^Kbo,  aoc«rding  to  the  nk  la 
Pinncl^i  cafe ;  hut  both  ate  traverfablc  j  and  judgment  for  the  plaintifT.——— Comb.  346.  S.  C.  ad* 
judged  for  the  plaintiff.  C»rth.  347.  S.  C.  adjudged  for  the  plaiAtifT.-^ia  Mod,  85,  ad<, 

judged  for  the  plaintiflT. 

f  S.  P.  per  Roll  Ch.  J,  but  he  Cud  it  wu  more  proper  to  join  iflue  upon  the  payment.    Sty,  •39^ 
Mich,  X650.  Poii  T*  CranfieU. 

1 8.  Money  paid  and  accepted  in  burfuance  of  a  void  accord^  maty 
be  pleaded  or  taken  as  an  accord  with  fatisfa£tion ;   and  HoU 
Ch.  J.  faid  that  this  was  all  that  was  proved  bjr  Nichols's  cafe, 
I  Salk.  71.  Trin.  9  W.  3.  in  pi.  3-. 
}  Cro.  J.  19,  In  covenant  upon  indenture  between  the  plaintiff  and  dc^ 

T.^Bl^tr  ^*^"<*^*>  ^^  defendant  pleaded  bar  by  accord  in  fatisfaBion  of  the 
§'  See  fupra  covenant^  before  any  breach  of  covenant.  Exception  was  taken  to 
pl<  7t  the  bar  that  the  concord,  &c.  was  pleaded  to  be  in  fatisfa£UoQ 

of  the  covenant)  which  the  defendant  in  his  plea  alleged  were 
|iot  broken  at  the  time  of  the  concord,  and  that  this  cannot  be  } 
for  the  covenant's  being  created  by  deed  cannot  be  difcharged  but  by 
4eed»  but  %  accord  with  fatisfa£Hon  is  a  good  plea  in  fatisfaBion  and 
dif charge  ofdatnages  upon  covenant  broken^  and  judgment  given  ac- 
cordingly, contrary  to  the  opinion  in  2  Roll  Rep.  187.  §  [Rab- 
bejt  and  Stoker's  cafe.]  JLutw.  358,  359,  Trin.  12  W,  3, 
Snow  V.  Franklin, 

20.  Aftioh  upon  the  cafe  for  feveral  promifes  ;  defendant  pleads 
that  he  gave  the  plaintiff fuch  a  quantity  of,  &c.  And  the  pl^ntiF 
liccepted  it  in  full  fatisfaBion  of  the  laid  promifes,  Plaintiff  de^ 
isiurs,  and  defendant  joins  in  demurrer.  It  was  infifted  for  the 
plaintiff,  that  the  defendant's  plea  was  naught ;  becaufe  not  faii 
fhat  the  defendant  gave  it  in  fatisfaBion,  and  cited  5  Co.  Rep« 
117.  per  cur,    If  the  defendt^nt  ^av^  it  %uitk  (m  infe^tion^  and 

tbg 
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iibe  fUttAjf  iUtMid  it  nvitb  aneihery  the  Intention  of  the  donor 
nuft  pierail ;  but  the  queftion  here  is,  whether  the  words  (fuU 
fatisfacUoa)  fliall  not  as  well  relate  to  the  verb  give^  as  the  verb 
accept :  efpecblly  becaufe  of  the  conjundion  et^  which,  feems  to 
difference  it  from  the.  cafe  mentioned.  Adjumatur.  lo  Mod. 
224.  Pafdu  13  Ann.  B.  R.  Timber  v.  Gardiner. 

For  more  of  Accord  in  general,  fee  SL^lZZXttZXiU  ^^  other  , 

proper  Titles. 


accounts  I J3S  3 


(A)     For  what  Thing  it  lies.  foi.  nc 

[l«  TF    a  man  delivers  money  to  another  upon  condition  that  s.  c.  cite4 

\   if  the  defendant  makes  afecuriiy  of  certain  land  by  a  cer-  ^•*<'«»«fj* 

tain  day,   that  then  he  ihall  have  the  money,  and  if  not  that  mitsthatac* 
he  {hall  re-deliver  it  to  the  deliverer ;  if  he  does  not  make  the  count  lies.— 

fecurity,  the  deliverer  may  have  a  writ  of  account  agaiuft  him  i^4:  **?rj^ 
for  the  money.     41  Edw.  3.  10.  adjudged.]  ands.?* 


Vat  the  diSocnce  \%y  whether  or  oo  debt  liei  ai  well  as  account.-  S.  P.  Br.  Accompt^  pi.  lu 

cites  4x  £•  3*  ?• S.  P.  F.  N.  B.  iiS.  (G) 

fa.  If  money  is  delivered  to  deliver  over^    if  it  is  not  de-  Br.  Ac- 
livered,  account  lies.    41  E.  3.  31.  i  E.  5.  2.  b,  2  H.  4.  12.  b.  ^^,^'s^ 
^o  H.  6.  35.]  c— s.  p. 

for  he  caa* 

sot  havedetiooe.    Br.  Accompt,  pi.  43.  citci  19  H.  6.  5. The  bailor  may  have  account  to 

kstow  what  is  done  with  the  money }  for  it  might  be  that  he,  to  whom  it  was  to  be  paid,  fvould  aac 
agrtt*    1  Roll.  Rep.  44.x.  per  Doderige. 

[3.  B$ft  2^  it  be  delivered  ^utr  no  account  lies«      |  £.  5.  S.  p.    Br. 

ak  T  Aecompi, 

•  "•J  pi.  43.  cites 

19  Hi  6.  $« 

i4.  If  I  deliver  ^oney  to  J9.  to  deliver  over  to  C.  to  my  ufe^  See  (D)  pi. 
he  gKves  it  to  C.  account  Kes  againft  B.     2  H.  4.  1 2.  b.  J  **  ^* 

fj.  If  a    man  ackno^vledges  by  obligation  that  be  hath  received  Br.  Dette, 
a  (um  ad  proficiendum  &  computandimi,  the  obligee  may  have  P'*  3>*  ^^^ 
U  account  for  it,  if  he  wiU.     42  E.  3.  9.  adjudged.]  p  ^'~ 

pl.  111.  cites  S.  C. 

fd.  If  a  man  dolivers  money  to  you  to  pay  to  me,  I  (hall  have  s.  c.  cit^ 
fccount  for  this  againft  you.     6  H.  4.  8.  41  E.  3.  10.  2  R.  2,  ^Iftted" 
Account  45  •  though  he  be  but  a  mejfengepj]  Arg.  Rdi 

Rep.  391. 
Ip  pl.  II.  S.  P.  Br.  Aceonpty  pl.  14.  cites  1  H.  4.  la.  He  mi^  ha?e  accouoc  or  debt. 

hr  |DC»  cor*    Q^*  *>o*  p^  *99*  Micb*  n  J<^  C*  B*  CUrke*a  uk* 

[7.  If 


J2S  aceount; 

See  pi.  12*  M .  If  a  mm  receives  my  rent  of  my  tenant  by  my  comnumi^ 
Scr^i!^  account  lies  againft  him  for  it.     6  H.  4-  »•] 

So  if  a  man  receives  my  rent  of  my  tenants,  without  ray  aflent,  yet  I  fbaM  charge  him  Vy  die  poffcfioe 
and  by  the  recdpty  per  Brian  Ch.  J.     And  fo  fee  that  never  his  receiver  to  render  account,  fiiaU  not 

ferre  in  this  cafe  for  him.     Br.  Accompt,  pi.  65.  cites  4  H.  7.  6. F.  N.  B.  i  tS-  (B)  in  the 

.new  notes  there  (a)  cites  4  H.  ?•  Brief  65.— —S.  P.  F.  N.  B.   117.  (A)  In  the  new  notes  there 

<e)  cites  11  H.  4.  65.  per  Thim Bwt  if  a  man  taket  rent  as  bis  owtt,  as  a  d^i^jw^  &c 

debt  liesy  and  not  account.     See  Clayt.  Rep.  117.  pU  zo6.  Aug.  1647.  Walker  v.  Portingtoo. 

Br.  Dette,  [8.  If  a  man  acknowledges  by  deed  that  he  hath  in  his  hands  ^S 
pi.  186.  ^^}^  of  the  money  of  J.  S.  due  to  him,  account  lies  for  this  by 
wiSout   *    J-  S.     II  H.  6.  39.  J 

hcin%  put  to  a^on  of  debt. 

[9.  If  the  bailee  of  goods  to  deliver  over  wa/les  them,  no  account 
lies  againft  him,  but  detinue.     20  H.  6.  16.  b.  j 

[lo.  If  the  bailee  of  goods  *uktjfles  them,  as  a  tun  of  winC)  ac* 
f  X36  ]    count  lies,    ao  H.  6.  b.J 
D.  iSi.b.         [ii.  If  a  man  devifes  by  writing  that  his  executors  Jball  fell 

J^  h'  *h^**  ^'"^  ^^^^  *"^  devifes  certain  legacies  out  of  the  money  to  be 
^uuoo  of  received  \  if  the  executor  fells,  the  legatees  may  have  accounts,  if 
the  juftk«    he  will  not  pay  the  legacies.    D.  4.  5.  Mar.  152.  5.] 

efboth 

inches.  Anon.— Ibid.  Marg.  cites  it  as  fo  adjudged  Mich.  36  &  37  Eliz.  B.  R.  Ld.  Riches 
cale.*-«-Bulft.  153,  154.  Yelveiton  J.  cited  the  cafe  of  D.  151.  but  that  D.  264.  pi.  41.  9  £Us« 
three  juAices  held  that  to  a  fuit  for  fuch  legacy  in  the  fpititual  court  a  prohibition  did  not  lie,  for  that 
the  money  was  afTets  in  the  hands  of  the  executors,  and  no  remedy  for  a  legacy  in  the  temporal  court  9 
l>ut  Ydverton  and  the  whole  court,  in  the  principal  cafe  of  Dens  v.  Dens,  held  that  fuch  legacy  i« 
not  Co  be  fiied  for  in  the  fpiritual  coort,  but  by  an  ^Qjon  of  account  at  the  common  law  againft  tbe 
fStecutors. 

•S.Cclini       ri2.  No  account  lies  for  rent  referved  upon  a  leafe  for  years. 

lent  alone  lies  not  in  account,  becaufe  it  Is  a  certain  thing,  and  alfo  in  the  realty ;  bat  if  mlzt  witk 
other  things,  «i  account  will  lie.  Sty*  287.  Trin.  1651.  in  cafe  of  Hamonp  ▼.  Ward,  which  was 
error  to  reterfe  a  judgment  in  an  infimul  eoiAputawunt,  and  affigned  that  the  adion  was  brought 
againft  him  for  rent  as  tenant  of  the  land,  and  not  as  receiver,  and  tl^refoie  account  did  not  lie  \  bat 
JLoll  Ch.  J.  faid.  It  appears  here  that  the  a^on  is  brought  againft  the  defendant  as  receiver,  .and  if  one 
rectives  my  rents,  vfitbout  »y  conjent,  I  may  have  either  debt  or  account  againft  him  ^  and  affirmed  tin 
judgment. 

f  5.  P.  »  Show.  9a«  in  cafe  xsi-"*    v.  Sterne. 

^Am0mgin  ef  a  leafe  ibr  yeait,  or  at  will,  does  not  lie  in  aecount ;  for  it  u  a  tihg  certmn,  ^fBo4 
acta  3  for  a  thmg  uncertain  lieib  in  account  only.     Br.  Accompt,  pi.  81.  citea  i  o  H.  6.  so. 

hll^^       [13.  If  a  lejfee  of  goods  nvafles  them,  no  accemnt  lies  againft 

iiftl^'he    ^^^  f^'^  *em.     20  H.  6.  16.]  > 

1^  have  detinue  of  the  goods  wafted  or  loft  upon  bailment,  &c.  Br.  Accompt,  pi.  4.  dttt  %o  H.  6. 
37.— -—Br.  Detinue,  pL  8.  cites  %o  H.  6.  i6. 

Br.  Ac-  [14-  If  tenant  by  elegit  of  land  cuts  down  trees,  the  cohufor  id 

^cVteUi  »«vCTfion  cannot  have  writ  of  account  againft  him  for  default 
%.  3.  and     ef  priiity  of  bailment.     21  E.  3.  26.  b.  cOntra  21  p.  3.  31.  b.l 

«7.  and  30.  .*    ^  ^ 

that  account  lips  againft  him  for  wafte,  and  not  writ  of  wafte. 

ac'^'s'c  f '^*  ^^  ^'  acknowledges  by  deed,  that  he  hath  received  loo/. 
adjudged  ac-  ^^•to  Be  advefjtt/red  to  the  U^eJ  Indies,  and  thence  to  England 
cdrdingly;  back  again,  and  covenants  to  render  a  due  account  thereof  upon 
for  the  CO-    jjis  return^  though  B.  may  have  it  wiit  of  tOYtoant  upon  dm 

dcedy 
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Ace  Ay  yet  lie  may  alfo  have  a  writ  of  account  thereupon  at  his  ▼ciwnt  doet  • 
cijction.     Trin.   12  Jac.    B.   R.  between  Hawkins  and  Parke,  "®^^J[f 

adjudged.  J  a^ion  of  ac- 

count.— — i 
KoU  Rep*  52.  pi.  24.  S.  C.  adjudged  accordingly,  per  cur.  viz.  Croc!ce,  DoicriJge  and  Haughton. 
Account  does  not  lie  fir  a  ibirg  certaltiy  as  if  a  man  deUvcn   \cL  'o  r,'ichcr.<ii;i:Ci  he  /hall  not  have 
account  of  the  jol.  but  of  the  profits  thereof  he  /hail  have  adlion  of  account  3  lor  this  is  unccitauu 
Br*  Accoropt,  pi.  35,  cites  9  H.  5.  3.  per  Hill  J. 

l6*  If  one  receives  to  my  ufe  mofiey  fealed  up  in  a  bag^   as  my 

prvanty  account  does  not  lie  againll  him.     F.  N.  B.  11 6.  (C)) 

in  the  new  notes  there  (d)  cites  29  E.  3,  20.  20  H.  6.  16.  6  H* 

4.  8*  2  H.  4.  12.  13  H.  4.  I.  41  ^.  3.  10.  22.  33  H.  6.  2; 

6  E.  3.  12.  F.  Baily  4. 

1 7.  Account  as  bailiff  of  his  Ixmfe^  holding  his  courts,  and 
adminiftring  certain  goods  in  the  fame,  and  alfu  was  his  receiver 
of  liis  money.  The  defendant /aid  that  he  was  never  his  bailiff  of 
the  houfe^  and  as  to  the  money^  that  he  was  never  his  receiver ,  and 
as  to  the  goods,  that  the  plainti6F  was  indebted  to  him  in  aoL 
and  afligned  the  goods  to  the  defendant  in  fatisfa£iion  of  tlie 
20I*  and  per  tot.  cur.  where  he  pleads  never  his  bailiff,  he  fhaU 
not  plead  over  to  the  goods  in  the  manor  or  houie  ;  for  this 
fhall  come  in  upon  the  account  after,  if  the  plea  pulTes  againft 
the  defendant,  quod  nota ;  by  which  iilUe  was  only  ne  unques 

fon  bailiff  and  ne  unques  fon  receiver.     Qnxre  of  the  aflignmcnt  f  137  1 
above*     Br-  Accompt,  pi.  34*  cites  14  11.  4.  20. 

18.  If  40/.  is  delivered  to  render  accouftty  account  lies  well; 
but  if  it  is  delivered  to  re-bail  wh^n  the  defendant  is  required^  ao- 
count  does  not  lie,  but  detinue,  per  Martin,  quod  curia  conceflit. 
Br.  Accompt,  pi.  51.  cites  4  H.  6.  2. 

19.  If  I  bail  certain  money  to  one  to  keep  till  after  my  death,  and 
then  difpofe  for  my  foul,  my  executors  fhall  not  have  account 
againft  him  after  my  death  ;  for  he  himfclf  us  to  this  fum  is  my 
executor,  per  Needham.  Quaere  if  he  himfclf  cannot  have 
account  of  it  in  his  life ;  for  m  his  life  he  may  change  his  wilL 
Br.  Accompt,  pi.  70.  cites  8  E.  4.  5. 

20.  He  who  takes  the  profits  as  guardian  in  focage  of  his  own  Acconnt 
t^t  ihall  account  thereof,  per  Pigot.     Quxre.     Br.  Accompt,  f^'^\^ 

pi.  7<5.    cites  22  E.  4.  5.  M/hoeiUertm 

the  land  of 
cne  of  full  age,  or  an  infant  not  tenant  in  focage.     F.  N.  B.  it-?.  (A)  in  the  new  notes  there  (e) 
cites  13  £.3.  35.  Dy.  277.  ■■But  in  the  King's  cafe  he  fuau  be  diarged  as  bailiff,  if  be  has  no 

title.     Ibid,  cites  33  K.  6.  3.  per  Prifot*  4  H.  7.  6. 

21.  Account  againft  J.  N.  bailiff  of  his  park  of  D.  having  the  *  A  park  if 
tare,  Igc.  of  100  deer,  as  well  male  us  female ,  and  the  defendant  S^^^^i*" 
demurred.     Per  Fiiher,  account  docs  not  lie  of  a  park  \  for  it  is  fmt,  for  h 
only  the  inclofure  within  the  pales,  not  of  the  deer ;  for  the  **  ^i^  the 
plaintiff  has  no  property  of  them ;  which  Vavifor  agreed*     But  ^^{^' ^^ 
contra  per  Keble,  Rede,  Wood,  Fiiieux^  and  Brian*     Br*  Ac-  the  ikenfe 
compty  pi*  94*  cites  10  H.  7*  6.  to  make  a 

park  is  con» 
cedimaf,  &c*  that  he  may  inclofe  100  acres  of  land  in  D.  and  that  thereof  he  may  make  a  park ;  per 
Keble,  qiMd  car.  conceilit;  and  that  in  trefpafs  quare  claufum  frrgit,  U  cepit  damas  without  faying 
fuas,  his,  and  without  any  value  alleged,  before  the  fiatute  of  Weft.  i.  the  damages  were  afleifed  more 
^^h  in  thf  deer,  ^uod  tot«  curt  cooccfl't  whsrcfoit  a^on  of  account  lici  of  a  park,  and  Cbii  by  reafon 

of 


J37  0aauttC; 

«f  tbeter.    And  fe  fee  that  guardian  mfb»  cannot  fill  Jbail  acctunt.    Br.  Aceompt^  pL  94*  citOB 
10  H.  7*  6>  ^w</  Wood  faid  that  trefpafs  lies  of  wild  htafii  taken  in  my  landf  and  (haU  not  tvf 

4amm  £««$»  but  that  damas  cepit ;  and  therefore  trefpafs  and  account  thereof  Iks*  Br*  Accompc^ 
||*  94*  clttt  10  H.  7*  6« 

22.  Account  lies  2^  ^^/kt  and  hawks  building  nefis  in  the  park» 
and  of  fiih  and  conies,  and  by  magna  charta  the  guardian  ihall 
fuftain  houfes,  parks^  &c.  Br.  Accompti  pi.  94.  cites  10  H« 
7,  6.  per  Kcblc. 

23.  Account  lies  againft  guardian  of  a  dove-'houfe,  Br«  Ac* 
compt,  pi.  94.  cites  10  H.  7.  6.  per  Rede. 

24.  S#  of  wreck  and  fir  ay  ^  though  the  bailiff  does  not  feife 
it ;  for  he  Jball  account  of  all  that  he  received  and  might  have  rt» 
ceived.    Br.  Accompt,  pi.  94.  cites  10  H.  7.  6. 

25.  &  oftollf  and  of  the  profits  of  a  common  pound.  Br.  Ac- 
compt,  p).  94.  cites  10  H.  7.  6. 

26.  &o  per  Fineux  of  guardian  of  an  hofpital  or  reBorj^  and 
that  guardian  cannot  fell  the  deer^  contra  of  a  bailiffl  Br.  Ac- 
compt,  pi.  94.  cites  10  H.  7.  6, 

27.  If  a  man  deliver  goods  or  money  beyond fea^  to  deliver  bitn 
again  in  England^  at  a  certain  place j  he  ihall  have  an  account 
for  thofe  goods,  &c.  F.  N.  B.   11.  (G). 

Cro.  E.  81.  28.  In  account  hy  A.  and  B.  the  plaintiffs  declared  that  C,  had 
pi.  I.  R08-  delivered  loo/,  to  E,  the  defendant^  by  the  hands  of  D.  for  tie 
^11 !«.-    relief  of  M.     The  defendant  pleaded  me  ungues  receiver  to  render 

JUVDRKWS,  J     ^  1-11  -rr-i-i 

$.  c.  and  account^  upon  which  they  were  at  iiTue ;  and  judgment  was 
that  it  was  given  that  the  defendant  fhould  account.  3  Lc.  149.  pi.  199* 
Jon  racial  Mich.  29  Eliz.  C.  B.  Cocket  v.  Robfton. 

vcrdi£t,  that  B.  iliall  be  faid  to  be  receiver  of  the  lool-  by  the  hands  of  D.  prout»  4rc.  and  tlut  he 
ftall  account  for  the  fame.  And  it  being  moved  in  error  that  it  was  found  that  £.  received  the  iool» 
§fn  their  relief,  aad  not  to  account,  the  court  held  clearly,  that  when  £.  received  the  money  in  that 
■uuuier,  he  received  it  to  their  uie,  and  is  accountablCy  if  he  did  not  expend  jt^  and  tliat  it  is  aa  if  be 
Jbd  received  it  to  their  ufe  by  erprefs  words. 

^  138  ]  29.  If  z  Jherijf  levies  money  on  an  execution,  and  does  not  anfwer 
it  to  the  pfaintiffj  account  will  lie.  Hob.  2o6.  pi.  260.  Trin. 
15  Jac.  in  cafe  of  Speake  v.  Richards. 

30.  Account  docs  not  lie  for  anjr  fum  certain.  2  Brownl.  7(7. 
Anon. 

31.  It  feems  admitted  that  account  does  not  lie  agalnjl  fuch 
perfon  as  enters  and  occupies  copyhold  lands^  and  takes  the  profits 
as  guardian.  See  Cro«  C.  229.  ph  7.  Mich.  7  Car^  B.  R. 
Hughs  V.  Harris. 

Show.  71.  32.  In  aflumpfit,  the  plaintiff  declared  that  he  intending  to 
AM*  S  ^*  6^  beyond  fea,  delivered  a  box  and  goods  to  the  defendant,  which  he 
the  plea  was  promifed  to  difpofe  of,  and  to  give  an  account  theretf  at  hia  return  ) 
mcr.ruled}  the  defendant  pleaded  in  abatement,  that  he  was  bailiff  ad  mer^ 
ment"for'thc  ^^''^^sw/itfoiw  the  faid  gaods,  and  that  he  ought  to  bring  account^ 
•laJotiflT^  and  not  an  afliimpfit.  But  it  was  held,  the  a£lion  being 
Comb.  149.  grounded  upon  an  exprefs  promife,  an  aflumpfit  lies  as  well  as 
cirf.  faid*  account.  And  per  Holt,  where-cver  one  aBs  as  bailiff  he  pro* 
it  would  be    mifes  to  render  an  account,     i  Salk.  9.  pi.  i.  Hill.  2  W.  &  M« 

loconvenient  jq  b   R.  Wilkin  V.  Wilkin. 

to  permit  an 

aflampfit  by  reafon  of  the  trooblfc  and  ko^th  of  accovnti  |  but  Dolbeo  J.  held  that  caf^  liea,  becaolb 
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fecCQVflt  ft  a  tedious  tnd  troublefome  zCtion,     Adjornatur.      ■    Cifth.  S9.  S«  C  md  by  dm* 

juftices  tbe  a^on  will  liej  but  Holt  Ch.  J.  doubted,  and  told  the  plainciff  he  would  not  pennit  him 
to  give  all  the  account  in  eYidence,  or  to  enter  into  the  particulars  thereof,  but  that  he  fliould  direct 
proof  only  as  to  damages  fuihiiaed  for  not  accounting  according  to  the  promife ;  for  be  would  not  r 
Miio  tbc  account  in  foch  anions.    Note  the  trial  was  to  be  before  him  at  the  ilttings^  and  a  rule 
joade  that  defendant  anfwer  OTcr* 

*  22*  Indebitatus  aflumpfit  for  money  received  ad  compu- 
tandum,  after  a  verdi£l  for  the  plaintiff  it  was  moved  in  arreft  of 
judgment,  that  where  the  defendant  receives  money  to  a  fpecial pur* 
pofe^  as  to  merchandize  or  account^  there  it  can  never  be  <lemanded 
as  a  duty  till  he  has  negle£led  or  refufed  to  apply  it  according 
to  the  truft  on  which  he  received  it,  and  that  the  declaration  mu(t 
(hew  a  mifapplication  or  breach  of  the  truft.  But  per  cur.  it  is 
cured  by  the  verdi£l,  for  now  it  fliall  be  intended  that  proof  was 
made  to  the  jury  that  the  defendant  refufed  to  account,  or  had 
done  fomewhat  elfe  that  rendered  him  an  abfolute  debtor* 
I  SalL  9.  pL  2.  Trin.  5  Ann«  B.  R.  Foulter  v.  Cornwall. 


(B)  Againft  whom  it  lies,  in  ReJpeSi  of  bis  Per/on. 

[i.    A   WRIT  of  account  does  not  lie  againft  a  man  upon  a  receipt  AcMme 
*^*  by  him  when  he  was  nvithin  age.   *  21  E.  3.  8.  admitted  ^'••."f* 
by  iflbc.  16  E.  3.  Account  52.]  ilJfilnt.** 

Br.  Accompt,  pt«  Sa.   cites  the  Regifter,  ibl.  135.  F.  N«  B.   ii9.    (D)    S.   P.  accoi4- 

Ingly.  *   Br*.  Accompt,  pi.    38.   cites  S.  C.    that  the  defendant  faid  he   was    within  ^fi 

at  iatt  time  of  tbe  receipt  fuppofed,  and  born  at  D.  and  prayed  Pais  there,  and  yet  Pais  was  whfK 
the  leccspt  is  fuppoied.     Brooke  fays,  and  fo  fee  a  good  plra  by  non-age. 

[2-  The  fame  law  of  an  account  as  bailiff  of  a  manor.    17  E.  2. 
Account  121.  admitted  by  iiTue.] 

£3.  An  infant  fliall  not  be  compelled  to  account,  hecaiife  he  is  Br.  Ac- 
not  of  difcretion  to  account*     19  H.  6.  7.  b.  i6  £•  3.    Ac-*  compt,  j/l 
count  C2.  17  E- 2.  Account  121.I  t^J'*? 

S.  P.  S.  P.  7  Br.  Coverture,  p!.  24,  cites  S,  C. 

'     C   '39  1 

[4.  A  feme  fole^   as  well  as  a  man,,  fliall  be  compelled  to  Br.  ac- 
account  in  a  writ  of  account,  as  receptrix  denariorum.    1 6  H.  6. 4.  b.  compt,  pL 

adjudged.]  I?c:— 

F.  N.  B.  iiS.  (D)  S.P.  accordingly.  Br.  Accompt,  pi.  81.  Contra,  cites  the  Regifter  135* 

but  Brooke  fitys  tbe  contrary  feenos  to  be  law.  Account  lies  againft  baron  and  feme  eo  quoi 

moiier  dum  (bU  fuit  was  receptrix  denar.  vel  Balliva,  &c.  and  the  baron  and  feme  (hall  a  count  for  thf 
fcne,  by  divert  ferjeants;  but  Danby  contra,  therefore  quvre.  Br.  Accompt,  pi.  68.  ci  es  4£.  4.  Z5« 
in  foch  adion  the  writ  ¥ras  de  tempore  ^uo pradlcia  Catberina  fu'a  receptrix  eUnariorvm  ipftus  y» 
wahmt^hg  dumJoJa  futt^  but  thofe  words  were  in  the  count.  See  D.  20.  a.  pi  69.  Trin  s-hlis* 
SK>  cac^tion  was  taken  thereto,  but  the  defendants  pleaded  oiher  matter.     Clare  v.  Bartue  &  Ux* 

f  5.  &  flie  fliall  be  fued  by  writ  of  account  as  bailiffs  for  flie  may 
well  intend  the  duty  of  a  bailifl'.  19  H.  6.  5.  b.  accordingly.] 

6-  r  A  writ  of  account  lies  againft  a  prieft.    19  H.  6.  5.  b.  J         1«  n« 

*•  o  *      V  ^  againft  a 

ahapljio.      Br.  Accompt,    pi.  43..  cites  S.  C. F.N.  B.   118  (D)  accordingly,    and  cites 

S.  C.  and  3  £•  4*  40.  bot  fayi  that  15  E.  4.  x6.  Is  contra 1 — Br.  Account,  pi.  ^2.  citfs  ibi 

KegiAer,  foU  135.  conCim,  but  Brooke  Uys,  that  it  ftemt  it  lies  againtt  a  chapUin. 

13  [7-  If 


139  dccottnt 

[7.  IF  a  Monl  IS  my  bailiff  of  my  manor,  and  after  lie  ?• 
made  an  ahbot,  he  may  be  charged  in  an  account,  becaufe  he 
was  my  bailiff  when  he  was  a  monk.     20  £.  3.  Account  78.] 

8.  A  haiijffhzll  not  have  account  againfl  his  majler  for  afurpluM 
on  account.  F.  N.  B.  116.  (  Q^)  in  the  new  notes  there  (c)  cites 
41  £.  3*     Account  33.   Qusre. 


(C)  In  what  Cafes  it  lies.     For  Want  of  Privity  of 

Bailment  or  Receipt. 
\By  yointenantSy  Joint-^Executors^  ^c.\ 

Br.  Ac-  [i-  |F  there  are  1  jointenants  for  years  of  a  parfonage,  and 
compt,  pi.  1  ^^   receives  money  of  certain   men  for  offerings,  arifing 

I.  *C.  but  is  from  com  and  other  things  to  the  common  profit  of  them  bothy  the 
mifprinted  otlier  ihall  have  a  writ  of  account  againft  him,  for  he  received 
at  the  be-  ^^  ^^^  moiety  to  his  ufe,  and  fo  his  receiver.    39  E.  3.  27.  b.J 

(Recover)  for  (Receiver)— *.Thel.  Dig.  lib.  a.  cap.  a.  f.  33.  cjta  S.  C  accordingly.  See 
£.  pi.  3.  conua.  » 

Br.  Ac-  r^*  [But]  if  there  are  2  jointenants  in  fee  of  land,  and  the 

compt,  pl»  we  takes  all  the  profits  to  his  own  ufe^  the  other  (hall  not  have  an 
58.  cites      aftion  againft  him  for  want  of  privity.    Contra  39  £.  3-28.] 

Thorp  J.  that  the  other  (hall  have  account,  for  otherwife  he  ihould  be  without  remedy ;  for  he  cannot 
have  affife.  But  per  Wich.  and  Kirton,  if  1  tenant%  in  common  are  [of  land]  and  m«  takes  all  the 

frtfu<,  the  other  fliall  not  have  account,  but  aflife.  And  Brooke  fays,  that  the  r^oo  fcema  to  be  thac 
there  if  no  privity  between  them.  But  w^re  x  c^rctntn  are,  he  thinks  that  one  (hall  have  aftim 
againft  the  other.     Ibid. 

Of  cutting  ofw9oJwblcb  is  in  common  pro  indlvifoy  account  lies  by  one  againft  the  other  j  per  Hank. 
Br.  Accompt,  pi.  so.  cites  47  £.  3.  ii. 

If  one  jointenant  takes  all  the  pro/its  or  a/i  the  retitf  &c.  the  other  hu  no  remedy ;  for  there  is  a  pn^ 
vity  and  tnift  between  jointenants,  and  it  was  his  folly  to  join  himlelf  in  eftate  with  inch  periba  a& 
would  break  the  truft.  %  Rep.  IS.  a.  per  Popiyam.  Arg.  in  Tooker^s  cafe.— Cro.  £•  S03.  pi.  i. 
8.  Pvpcr  Popham  in  S.  C.  and  that  as  to  the  profits  of  the  land,  the  one  may  damnify  the  ouier,  and 

K'ves  tor  reafon  as  above,  that  tbere  is  fuafi  a  privity  btttueen  tbem^  (^e.  In  fuch  ca(e  either 

itwecn  jointenants  or  tenants  in  common,  no  action  of  account  lies  againft  one  tenant  in  common  or 
jointenant  who  takes  the  whole  profits  \  for  in  a^ion  of  accompt  he  mufi  charge  km  either  as  piardian^ 
baH'fft  or  receiver^  which  he  cannot  do  in  this  cafe,  unlefs  his  companion  conpitutes  him  as  his  haSif^ 
and  then  adion  of  account  lies  againft  him.  AAd  thereibre  all  thoie  books  which  affirm  that  an  atton 
of  account  lies  for  tenant  in  common,  or  jointenant  againft  another,  muft  be  intended  when  the  one 
snakes*  the  other  his  baiUfT;  for  otberwlie  never  his  bailiff  to  render  an  accompt  is  a^ood  plea.  Co. 
litu  200.  b.         ■   Ibid.  172.  a.  (f)  S.  P. 

•C140] 

Br.  Ac-  [3«  [&]  if  2  hare  a  nvard  in  common^  and  one  takes  all  Ae 

compt,  pi.  profit,  the  other  ihall  not  have  a  writ  of  account  againft  him* 
tc%     Contra  39  E.  3.  aS.J 

ICirton,  that  the  other  (ball  have  account  againft  him,  and  count  that  he  was  his  receiver  to  dieir  coib- 

non  ufe. S.  P.  by  Tank,  and  agreed  by  Finch,  Br.  Accompt,  pi.  »o.  cites  47  £•  3.  «a.  laA 

there  in  trefpats  it  was  held  by  Hamon,  that  if  1  have  an  ov  in  common,  and  the  one  fells  the  whok^ 

the  other  ihall  have  writ  of  account. The  other  (hall  have  account  agamft  him.  F.  N.  B.  iiS. 

(I)  cites  Pafch.  45  £.  3.  Ibid,  in  marg.  cites  43  E.  3.  ai.  and  45  £»  3.  20— Ibid,  in 

the  new  notes  there  (f }  fays,  vis.  where  he  was  his  baiiift,  and  cites  2x  £.  3.  60.  Account  66« 
14 £.  3.    Account  70.  30  Is.  I.  Account  127.  31  E.  r.  Account  126. 

It  was  held  that  where  2  hrhng  writ  of  war  J  of  the  hody^  and  the  om  isfummonedandfrverfd^  and  tbc 
af^r  recovers.  Chat  he  who  was  levered  mall  have  writ  of  account  againft  the  other  of  the  prnfiu.  ThciL 
Dig.  26.  lib.  2.  cap.  2.  f.  2.  cites  Trtn.  45  £.  3.  10.  ami  fays  fee  47  £•  3<  22.  accordingly*  And 
that  cutting  of  wood,  which  it  hdd  pro  iadiviib.  aj^loo  of  accooAt  ha$  been  mjildt«ne4. 
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f4.  tf  Acre  are  2  executors^  an4  the  one  receives  all  the  debts  S.P.  per 

of  the  teftator,  the  other  fliall  not  have  a  writ  of  account  againft  ^i^h  Biodfe 

him^  becaufe  he  hath  power  to  difpofe  of  the  whole,  and  there  fays  feemt 

is  no  privity  of  receipt  between  them.    39  E.  3,  28.]  to  be  law; 

for  they  have 
isotfain^  to  their  own  ule,  but  the  ordinary  fball  compel  theoi  to  account^  as  appears  eUewhere  Br.  Ac- 
county   pi.  58.   cites  S.   €«■  S.  P.  accordingly,    Thel.    Dig.  Jib.    i.  cap.  18.   pi.  5.  cites 

Hti).  13  £.3.  Executors  ()i.  but  that  Herle  J.  Trin.  19 E.  2.  Executors  117.  faid,  that  the  one  (hall 
have  account  againft  the  other  j  but  Thel.  fays  the  law  is  not  ta^  as  appears  Trin.  1 1  H.  4*  fol.  79.  and 
6  H.  4.  3. 

Account  as  his  receiver,  the  defenJjnt  fa'id  that  J»S,  made  hint  and  tb: pla'ir.ti^  his  txecutwty  and 
died,  and  7^.  by  ivlojc  bands  the  rectipt  Is  fu^p'fcd,  toat  indebted  to  the  tepatcr,  and  be  as  executor ^  r«- 
ctTv<d  rr  ;  and  demanded  judgment  if  the  other  executor  Ihali  have  a£hon ;  and  it  was  held  no  plea :  fop 
the  eiccLtration  is  of  the  plajntidf*s  money,  and  Xht  plea  is  of  the  executor  s  money  ;  by  which  the  de- 
fend  ant  faid  that  be  received  it  as  the  tejiatoft  money  ^  a^que  hoc  that  he  received  the  money  of  the 
piiintiiF  to  render  account,  and  the  other  c  contra.  Br.  Account,  pi.  30.  cites  11  H.  4.  7o.m.F.  N.  B 
jiS.   (I)  in  the  new  notes  there  (f)  cites  S.  C.  and  13  H.  4.  i. 

5«  Where  l  jointenants  are  of  a  manor ^  and  the  one  takes  upon  him 
to  bt  hailiff  to  the  other  of  the  moiety^  and  to  render  account ^  &c.  then 
he  iRrho  makes  the  other  bailiiF  ihall  have  writ  of  account  agahift 
his  jointenant,  otherwife  not.  Thel.  Dig.  26.  Ub.  a.  cap.  i« 
f.  32.  cites  Mich.  21  £.  3.  60.  Mich.  8  £•  2.  Account  115.  aud. 
12  a.  Trin.  17  E.  2.  where  it  was  held,  that  the  one  fhould  not 
have  writ  of  account  againft  the  other,  notwithftanding  that  he 
took,  &c.  and  fays,  fee  10  H.  7.   t6. 

6.  Account  as  receiver^  and  counted  that  he  bailed  tO  him  2  ti\nt 
of  wne  to  fell  for  him,  he  ihaH  not  plead  that  the  wines  were  the 
plaintiff's  and  another's ;  for  if  two  are  jointly  pofTefled,  and  the 
one  bails  goods  to  merchandize,  and  to  render  account,  he  alone 
ihall  have  account  j.  quod  nota.  Br.  Account,  pi.  14.  cites 
43  E.  3.  21. 

7.  Where  a  man  takes  upon  him  of  his  won  head  to  be  my  bailiff,  s.  P.  pet 

aclion  of  account  lies.     Br.  Account,  pi.  8.  cites  33  H.  6.  2.         Dyer.  Oal. 

99.  pi.  30. 

3  Le.  24.  pi.  50.  S.  P.  by  Dyer.  ■  But  if  he  enters  to  his  oivn  uff,  tlierc  it  iecms  that  a£- 
coons  does  not  lie ;  for  there  never  his  receiver  to  render  account  is  a  good  plea.  And  fo  faid  MoU^ 
9od  cfaebw  it  with  him.     Br.  Account,  pi.  8.  cites  33  H.  6.  a.  and  zM..  i,  accordingly. 

8.  Leffeefor  years  devifed  his  term  to  B,for  his  own  fife,  remain- 
der over  to  C  and  made  B,  his  executor ^  and  died  \  B.  entered^  and 
made  his  will,  and  died  \  B^s  executors  entered^  and  took  the  pro 
fits  for  a  year,  and  C.  brought  an  action  of  account  againft  B.'s  ex- 
ecutor, as  bailiff,  &c.  But  all  the  juftices  held,  that  it  did  not 
lie  for  want  of  privity,  and  becaufe  he  never  was  iu  poiTcfiion  of 
the  land,  nor  had  taken  any  profit  thereof.     D,  277.  b.  pL  59. 

Trin.  10  Eliz.  C  Mi  1 

9«  To  maintain  an  aftion  of  account,  tliere  muft  be  either  a  For  thedif. 
privity  in  deed  by  the  confent  of  the  party  ;  for  againft  a  dijfeifor^  or  ^^^Y" 
other  wrongdoer,  no  account  does  lie,  or  a  privity  in  law  ex  pro-  ™rJ*/j^ 
vifione  legis  made  by  the  law,  as  againft  a  guardian,  &c.     Co*  Manwood. 
Litt.  172.  a.  (g)  D«|J9.J«. 

jhtd.  per  Dyer,  an  abator  or  difl^iror  cannot  be  charged  in  account,  becaufe  they  pretend  to  be  ownen.— - 
Ow.  36*  S.  P.  by  Dyer.  And  it  was  agreed,  that  if  a  diireifor  appoints  another  to  receive  the 

xeiiC%  the  difleifee  caiinot  have  account  againft  fuch  a  receiver.     3  Le.  24.  pi.  50.  in  cale  of  Tottui« 
kam  ▼.  Be^ngfidd.— — Dal.  99.  pi.  30.  S.  C.  and  S.  P.  agreed. 

So  if  these  be  l^efor  years  of  a  reBcry^  and  a  ItnHiger  not  having  any  intereft,  nor  claiming  anf 
t  iilk  ia  tfaem,  canks  away  tUbes  ftvcredf  wd  IcUs  thcD>  the  Icflcc  ihail  Hot  hat^  acccniAt  ^aioA  him ; 
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fyr  torts  ue  always  done  witlioQt  piffity,  and  hat  the  tithes,  as  Toon  as  (ermdy  vHrt  f— sifaf i  fy  kti0 
Mtj  and  confequently  the  taker  wu  a  wrong-doer»  and  account  lies  not  againft  him  ;  per  ManwonA 
■Kft  Dyer  againft  Harper.  3  Le.  24.  pi.  5.  Mich.  15  Elit.  Tottenham  ▼.  Bedin^field*— Dal.  99.  pi.  30. 
$»C*  Per  Manvrood  and  Dyer  accordingly,  but  Harper  econtnu^Ow.  35.  and  83.  S.  C.  accordingly* 

10.  It  was  holden  clear  upon  the  evidence,  that  if  2  nun  buy 
torn  jointly^  barley  or  the  like,  the  one  (hall  not  have  account  againft 
his  fellow  for  tne  difpofal  thereof.  Clayt.  50.  pi.  87.  Summer 
Aflife  13  Car.  coram  Berkley  J«  Dent's  cafe. 

11.  By  4  ^  5  Ann,  cap.  16.  /•  27.  Anions  of  account  are  ntain* 
tMnable  by  one  jointenant  and  tenant  in  common^  his  executors^  and 
adminiflratoriy  againfi  the  other  as  bailiffs  for  receiving  more  than  bis 

fiare^  and  againft  the  executor  and  adminjftrator  offuch* 

(D)     Againjl  whom  it  lies. 

There  he  [<*  A7^  ^''^^  ^  bound  to  account,  unlefs  by  aB  of  the  laWf  as 
hut  iktwdt  ^^  guardian  in  focage,  or  by  his  own  o^,  as  ^hisovm  mll^ 
of  writs  of    ^herc  he  is  bailiff  or  receiver.  2H.  4.  J2.  b«] 

nccompty  ^  '* 

vis*  againft  one  as  giuirdisn ;  the  %d  sgainft  one  as  haUiff\  and  the  3d  at  receiver  ;  for  a  raaa  ^uSL  not 
he  charged  in  an  accompt  as  ^Jur^rf«rt  cmftroiler,  affrentiee^  reve,  or  b^vford*  Co.  Litt.  17a.  a.  (g)-^ 
S.  P.  by  Dyer»  Ow.  30.  14.  Mich.  15  Elia.  And  I>al.  90.  pi.  30.  S.  P.  and  fi»  of  a 

aaeflenger,  unlefs  they  are  as  bsillflfs  or  receivcn.    1  Inft.  37 9>  3S0. 
«  F.  N.B.  B.  119.  (c)'S.P. 

F.N.B.  [a.  It  lies  mt  againft  executors  upon  a  recent  by  their  teftatcTm 


If  the  tailiff*s  esueuttri  do  accmnt  with  J.  S.  •/ their  emnfree  mtMU  J*  S.  Aall  have  lAt  on  the 

•V  balance  of  fuch  account.  F.  N.  B.  117.  (C)  in  the  new  notes  there  (h)  fays,  fee  account  againft 
tbem  as  executors.    1  H.  4* '  3" 

An  a£k;on  of  debt  was  brought  agatuf  an  admniftrator  for  zol>  reenved  hy  bis  tmt^aie^  iaUymtm 
the  flaintiJT*  adventure  for  French  prunes  at  Roan^  by  the  pluntiff.     And  it  was  adjudged  chat  the 

■Aion  did  vreli  lie,  and  not  in  account.     Trin.  18  H.  8.  D.  20.  Core  v.  Woodyc.^ Bat  adtn- 

mfirater  of  an  afpreniice,  who  wai  lent  by  his  mafler  as  %faSer  in  the  W^  Indies ,  was  decreed  to  ac- 
count.   Fin.  R.  1x5.    Mich.  16  Car.  a.    Lee  ▼.  Bowler. 

That  it  lies  for  the  kingy  fee  prerogatiTe  (P)  Though  the  king  has  prerogative  to  charge  the 

tsecnton  of  an  accountant,  yet  he  ought  to  charge  them  only  where  the  teftator  was  chargeable  in  law, 
io  one  of  the  3  cafesy  vis.  as  guardian  inibcage^  bailiff^  or  receiver.  1 1  Rep.  89.  h.  in  cafe  of  the 
call  of  Devonihire. 

[3.  If  the  king  grants  the  land  of  a  ward  to  another,  and  a 
Jiranger  enters  upon  his  pofleffion,  and  levies  the  profits  of  the 
^  [  142  ]  land,  the  gt&ntee  may  have  account  againft  him.  1 1  H.  4.  i$5.] 
f  Br.  Ac-  [4*  If  ^  TCiznfeifes  land  as  guardian  in  chiwdry^  'where  the  heir 
count,  pi.  holds  of  him  in  focage,  he  (hall  have  a  writ  of  account  againft  him 
s?c!!^      for  the  profits.    49  E.  lo.  f  loH.  6,  7.] 

S.  p.  For  he  that  feises  in  fuch  manner  ftiall  be  only  bailiflf  to  the  infant.  F.  N.  B.  1x8.  (B)  in  tht 
new  notes  *there  (a)  cites  18  Afl*.  t3.  and  14  Aff.  10.  and  that  the  )mt  (hall  have  account  againft  him 
M  guardian  in  focage,  citei  10  H.  6.  7.  Per  Cott.  41  £•  3.  Account  35.  3a  £.  3.  Account  59.-^ 
So  if  a  mznjeljes  an  ipfant  as  gnardian  inficage,  and  is  net  frochein  ane^,  yet  adion  of  account  Ges 
againft  him.    Br.  Account,  pi.  8.  cites  33  H.  6.  a. 

In  account  againft  a  bailiff  and  receiver,  it  is  a  good  plea  to  the  writ  to  fay  that  he  was  guardian  in 
Ibcsge  of  the  tenements,  &c.  Thel.  Dig.  173.  lib.  11.  cap.  53.  f.  13.  cites  Pafch.  31  £.  3«  Ac« 
count  60. 

Account  ynt  htoafjltit  againji  a  lord  iy  the  tenant,  at  oceapier  of  the  land  which  the  tenant*  now 
plaintiff,  held  of  the  defendant  infecage  j  and  the  defendant /aid  that  the  ane^vr  held  of  him  in  ehimsffjp 
by  wbirh  be  took  it  for  ward,  judgment.  Use.  And  fo  iee  that  account  is  admitted  to  He  againjt  ocej^* 
fier  of  the  land  without  privity  i  therefore  fttetre  if  the  defendant  might  hamefaid  here  that  nevar  hit 
haiiiffer  receiver  to  render  account  |  and  if  accoimt  Ucs  agsioft  pttaor  of  •  fWt  by  dKlciiia.  Br.  Ac- 
count. pU  »»•  citts  49  £•  }•  10* 
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[5.  \i  A^ftlfa  B*for  his  ward  in  cLivalry,  and  C.  iy  the  c6m» 
fnandof  A.  receives  the  rents  from  the  tenants  of  B.  to  the  ufe  of  the  /— — ^^  ^ 
pUttntrff^  ♦  though  he  was  not  of  right  in  ward  to  A.  yet  he  (hall   *  f®^-  "^» 
not  have  any  account  againft  C.  for  the  rents  received  by  him,  '-     »"  -^ 
becaufe  there  is  not  any  privity  between  them,  inafmuch  as  he 
received  them  as  fervant  to  A.     Dubitatur.  Pafch.  1 1  Jac.  B.  R. 
Morley's  cafe.] 

[6.  If  I  deliver  money  to  B»  to  deliver  to  C  to  my  ufe^  if  B.  gives  S.  P.  Per 
it  to  C  no  account  lies  againft  C.  for  he  is  not  privy  to  the  ufe,  ^^^'  q"o* 
fcut  h  lies  againft  B.     2H..4.  la.b.]  "Z^^'X 

&e  docs  not  reccWe  for  me  nor  to  my  ufe.  Br.  Account,  pi.  04.  citet  S.  C*  Brooke  fvys,  That 
^rom  hcoce  it  feenu,  that  a  diifeifor  or  pernor  by  toit,  wlio  receives  to  his  own  ufe^  ihali  never  be 
charged  to  account  \  for  the  general  liTue  ne  unques  Ton  receiver  is  true. 

7.  1i  ^  feme  guardian  infocage  takes  hujband^  account  lies  againft  But  ibid.  - 
both.      F.  N.  B.    118.    (B)  in  the  new  notes  there   (a)   cites  ^ay«»  ac- 

^ron  alone  for  the  profit  taken  after  the  coverture  3  but  foj  thofe  taken  before  it,  Qes  againft  botbj 
cites  8  £•  a*  Brief  847.  • 

8»  Though  the  power  of  guardian  tnfocage  is  gone  by  the  infanfs 
icJting  a  bu/bandy  yet  they  (hall  have  account  againft  the  guardian, 
if  he  continues  after.  F.  N.  B.  11 8.  (B)  in  the  new  notes  there 
(a)  cites  10  R.  2.  Account  132.  but  that  Litt.  27.  is  contra. 
4  £•  3.  Account  107.^  12  H«  7.  26.  6  £•  2.  Account  20. 
29  £.  3*  5.  contra. 

{^  In  debt  upon  recovery  of  damages^  it  is  a  good  plea  that  the 
Jheriff  has  levied  the  money  by  fieri  facias  fued  thereof  by  the  plaintiff 
within  the  year,  by  the  beft  opinion  ;  and  if  he  has  not  delivered  » 

them  to  the  court  nor  the  party^  the  plaintiff  may  have  action  of 
account  againft  the  fheriff,  as  it  feems  there.  Br.  Dette,  pi.  63. 
cites  II  H.  4.  58. 

10.  Account  lies  not  againft  a  dijfeifor.     F.  N.  B.   118.  (B)  in  S.  P.  For 
the  new  notes  there  (a)  cites  33  H.  6.  2.  2  H.  4.  12.  ^]l^}}^^ 

ihaU  avoid  delcents  for  his  plcafure,  and  alfo  the  defendant  nvas  never  his  receiver  to  render  account ;  for 
this  cannot  be  without  privity  in  law  or  indeed,  as  by  aflfignment,  or  as  guardian,  &c.  or  by  pretence  of 
tile  de^dant  to  the  ufe  of  the  piaintiff',  and  not  where  the  defendant  claims  to  tis  cwn  u/e  ;  for  therf 
the  plea  ia  tnie.  Never  his  receiver  or  bailiH'  to  account,  &c.     Br.  Accoropt>  pi.  S9.  cites  a  M.  i« 

11.  He  who  tahes  the  profits  de  fon  tort  demeftte^  fliall  account  One  that 
thereof}   per  Pigot.  Quaere.     Br.  Accompt,  pi.  76.  cites  22  E.  ^''^^^^ 

A*    5*  title  into 

bonfes,  v»s  decreed  to  account  for  the  rtnt.    Fin.  Rep.  28  5.  Hill.  29  Car.  2.  Lifter  v.  Lifier* 

12.  Guardian  who  cannot  fell  ttiM  account.  Br.  Account,  pi.  94. 
cites  10  H.  7.  6. 

13.  If  a  man  claims  to  be  guardian  of  an  infant ,  and  is  not 
guardian^  and  enters  and  occupies,  aftion  of  wajfe  lies,  and  there' 
fore  a^ion  of  account,  as  it  feems ;  and  contra  where  he  enters  as 
trefpaffbr.     Note  a  diflference.     Br.  Account,  pi.  93. 

14.  If  a  man  holds  certain  lands  of  me,  by  thefervice  of  being  my  [    143  ] 
hmliffofmy  manor ^  I  fliall  have  account  Againft  him,  though  he 

never  took  the  profits,  becaufe  he  i^  my  bailiff  by  his  tenure ; 
Vol.  I.  M  per 


143  0ccount; 

per  Filzk  F.N.B.  ii6.  {QJj  in  the  new  notes  there  (c)  citis 
i8  H.  8.  5. 

One  entered  ^S'  ^^  onc  enters  if  tto  la  fids  claiming  by  devi/e,  where,  in  truth, 
by  cdour  of  the  land  devifed  is  entailed,  he  fhall  not  be  charged  in  account,  &c. 
•ntlJllcl*  lied  Adjudged  Le.  266.  pi.  357.     20  Eliz.  C.  B.  Anon. 

tor  the  f,>ace  of  20  years }  after  which  it  was  adjudged  that  the  will  was  Toid,  whereupon  the  perfoo 
whofe  ri^ht  it  was  brought  accnunt,  and  adjudged  that  the  action  Uy  not.  Dal.  99.  pi.  30.  cited 
per  Manwoodf  as  the  cafe  of  Moneux.'  1  S.  C.  cited  Ow.  84.  ■  "  S.  C.  cited  by  Maawood  J. 
3  Lc.  24. 

16.  If  I  retain  one  to  go  about  my  hufmefsy  he  is  not  accountable; 
per  Anderfon.  But  per  Windham,  if  I  deliver  to  him  money  i$ 
di/bur/e  in/uch  buftnefs,  he  is  accountable,  which  Anderfon  granted ; 
but  faid  that  this  is  not  in  refped  of  the  retainer,  but  as  he  vas 
receiver  \  and  if  he  expends  more  than  he  hath  received,  he  does 
it  without  warrant,  and  no  allowance  (hall  be  made  him.  Le.  219. 
pi.  301.  Mich.  32  &  33  Eliz.  C.  B.  in  cafe  of  Qawton  v.  Ld. 
I)acres. 

17.  Rents  taken  by  colour  of  a  title  that  is  avoided,  the  receiver 
(hall  be  accountable  as  bailiff*  Chan.  Cafes  1 26.  Fafch.  21  Car. 
2.  Hele  v.  Stowell. 

18.  If  money  be  delivered  to  A.  by  B.  to  be  kept  without  anj 
cotifideration  or  reward  for  fo  doing,  if  A.  be  robbed,  he  is  dil- 
charged,  and  B.  fhall  bear  the  lofs,  contrary  to  Co.  Litt.  1 23. 88.  b. 
per  Pembcrton  Ch.  J.  2  Show,  172.  Mich.  33  Car.  2.  B.Ri 
King  V.  Sheriff  of  Hertford. 

•  Sec  Tit.  19.  4  £5"  5  Ann.  cap.  16.  f.  27.     ABions  of  account  may  he 

I^y.Gager  fnaintained  againjl  the  executors  and  adtniniflrators  of  every  guardian, 
Page  V."  *  I'^^^ffy  ^"^  receiver ;  and  the  auditors  appointed  by  the  court  Jball 
Barns.  adtniti't/ier  an  oath,  and  exavifne  the  parties,  and  for  their  pains  have 

fuch  allowance  as  the  court fiall  adjudge  reafonable,  to  be  paid  by  the  party 

on  ivhofeftde  the  balance fhalt be. 


(E)  AgainJl  whom  it  lies,  and  by  whom. 

S«(C.)  [i.  iF  one  executor  receives  a  debt  of  the  teftator,  die  other 
pi'4»  ■*   cannot  have  account  againft  him.     11  H.  4.  79.] 

If  2  Joint  [2.  If  two  merchants  have  goods  in  common,  the  one  fhall  not 

Scupy'J^r  ^^^^  account  againfl  the  other.     1 1  H.  4.  79.] 

ftock,  goods,  or  merchandiees  in  common,  to  their  common  profit,  one  of  them  naming  b'mjttf  £ 
pierehant  fiaiibavt  art  account  againft  tht  otbery  naming  him  a  merchant^  and  (hall  charge  him  as  reccptoi 
denariorium  ipfius  B.  ex  quacunque  caufa  ic  contractu  ad  communcm  ntiiitatcm  ipforum  A.  &  B.  pro- 
venien*  (icat  per  legem  mercatoriam  ralionabiliter  monrtrare  poterit.  Co.  Lit^  172.  a.  -*->  F.N«B> 
117.  (D)  S.  P.  accordingly.  And  ibid  (£)  fays  that  the  executor  of  one  merchant  ihatl  hare  loch 
writ  againft  the  other  merchant,  but  not  againft  bis  executors. 

Where  1  tenant  1  in  common  ofgocdt  are,  and  the  one  of  them  haih  the  goods  to  the  other  tomercbatitu 
dd  cowaaunem  utilitatem  eorundem,  he  who  bails  (hall  have  writ  of  account  againft  the  other.  TbeU 
Dig.  '%T.  lib.  2.  cap.  3.  f.  13.  cites  Hill,  xo  H.  7.  26. 

See  (C)  [3-  If  one  receives  money  to  the  common  profit  ofhimfelfand  J*  S. 

pl-  »«J^  J.  o.  fhall  not  have  a  writ  of  account  againfl  him.  See  14  E.  3. 
JiTfrf^"    Account  70.    Contra  20  E.i.  Itinere  Comubia,  Account  27.] 

re  mf  ufe,  I  may  have  aOion  of  aocounc  agiioft  W.  N.  of.  it^  per  Wang.   9k  BiUing*    Qw*^  dm 
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fttptor.  .iSr.  Accompty  pi.  6i«  cites  36  H.  6.  10.  acd  L!b«  £nt.  5^.  that  he  mav  have  z&lon  of 
*  Vbt;  *buc  Brooke  makes  a  quaere  thereof.  Godb.  no.  in  Clakic*s  cafe,  it  is  ncld  that  he  may 
fine  debt  «r  account  at  his  cleftioo* 

[^.J£  z  general  receiver  of  J.  S.  throughout  England,  makes  J.  D. 
his  deputy  receiver  in  one  county,  and  the  deputy  receives  feveral 
things  by  force  thereof,  and  the  general  receiver  makes  up  his  ac-^ 
count  thereof 'wi^  J.  S.  he  may  after  have  a  writ  of  account  againft 
his  deputy  Tor  the  faid  things,  though  before  the  account  was 
made  by  die  general  receiver  the  deputy  was  in  a  manner  receiver 
to  J.  S.    II  R.  2.  Account  .48.] 

[5.  &.  zJberiffmzY  have  an  account  againjl  his  deputy  \  for  he 
hiJnfelf  is  accountable  over  to  the  kihg.     1 1  R.  2.  Account  48.] 

6%  If  a  receiver  or  bailiff  makes  a  deputy^  yet  the  a£^ion  of  ac^  Andtheim* 
cmntjball  be  brought  againft  the  receiver  cr  bailiff  them/elves^  and  ™e<|''*t« 
mt  againjl  their  deputies ,-  for  the  deputies  receive  the  fame  to  ^^^  ^^^ 
their  matter's  ufes-     F.  N.  B.  up.  (B)  count 

againft  his 
deputy.  NotTi  he  furxnifed  that  he  had  accounted.  F.  N.  B.  rip.  (B)  in  the  new  notes  there  ( b) 
ci!e>  4E.  3.  17.  &  8.  J I  R.  2.  Account.— Though  in  the  cafe  of  the  king  he  may  have  an  account 
i^alnft  a  tUrk  tf  a  furvcyor  of  the  ordnance,  for  money  delivered  by  the  furveyor  to  the  clerk,  not- 
«'irbflanding  a  want  of  privity  j  yet  it  is  otherWif'e  in  the  cafe  of  a  comm-jti  perfon  \  for  if  any  receiver 
r.akes  ode  his  deputy,  the  principal  ihall  not  have  account  againll  fuch  deputyt  4  Le.  31.  pi.  89*  * 
3]  Ella,  is  the  exchequer.     The  Qiieen  v.  Painter. 

7.  T%vo  purchafed  a  manor  for  lifcy  and  oni  of  them  took  upon  him 
to  be  bailiff  to  the  other.  No  account  lies.  F.  N.  B.  117.  (D) 
marg.  cites  8  E,  2.  Account  115.  aiid  21  £.  3.  Account  66* 
30  E.  I.  Account  127. 

8*  Account  lies  againft  an  abboty  notwithftanding  the  receipt 
tuas  by  his  predeceffor^  F.  N.  B.  117.  (F)  marg.  cites  20  E.  3* 
Account  78. 

9.  Succeffor^   prior  or  abhot,  or  ttiaftet  of  An  hofpital,  fliall  5.  P.  Thel. 
have  account  aeainft  the  predtceflbr's  bailiff  or  receiver.   F.  N.  B.  ^'«-  ^'^'  \' 

,_.             o                    *  cap.  17.  pi. 

n?-  (F)  9.citesHilL 

31  £.  3.  Accompt  57.— .—F.  N.  B.  XI 7.  (C)  in  the  new  notes  there  (a)  diet  S.C.  and  Accoxnpt 
114.    But  that  it  is  contra  of  an  h^ir,  and  cites  19  £.  3*  Account  56. 

10.  k  bailiff  QxzW  not  have  an  account  againjl  his  majler  for  a 
i^rplus  on  account.  F.  N.  B.  1 16.  (  QJ  in  the  new  notes  there  (c) 
cites  41  E.  3.    Account  3,3.    Quaere. 

12.  Account  as  receiver  of  money  of  D.  and  S.  The  defendant 
faid  as  to  the  receipt  in  D.  that  the  plaintiff  s  father  had  land  there ^ 
^ni  infeffed  the  defendant  of  it  ////  the  plaintiff  came  to  full  age,  and 
the  receipts  ivere  during  the  nonage ;  judgm«nt  fi  a£lio,  &c.  And 
«!/  to  the  receipt  in  S.  of  1 8/.  by  the  hands  of  B.  hefaid  that  B.  gave 
tie  18A  to  him,  abfque  hoc  that  he  received  it  to  hit  ufe;  and  it  was 
held  no  plea,  but  ftiall  plead  the  ufual  iflue,  that  he  was  not  re- 
ceiver, &c.  by  the  hands  of  the  faid  B.  and  fo  he  did,  Quod 
nc;ta.    Br.  Account,  pi.  24.  cites  2  H.  4.  12. 

13.  A£lion  of  account  docs  not  lie  againft  executor.    Br.  Ac*  But  ifhe 

„„ J^       ,  •.  1  r  *'"*  accouaC 

count,  pi.  25.  cites  2H.  4.  13.  where  he 

B«cd  Boty  be  &aD  be  charged  0/  the  goods  of  the  deceafcd.  Br.  Dette,  pi.  54.  dies  S.  C— S.  P*. 
ij  iconnnon  pcribn.  Br,  Accovpt^  pi.  85.  cites  Littlctoni  Tit»  Socag«.  But  the  king  may  hav« 
Kwm  agiiBft  esccvtoti.  - 


•  14^  3ccount^ 

^' N-  ^'  14.  In  detinue.  If  2  have  goods  in  common^  and  thi  one  hails  fif- 

s!  \\  S^^  *^  ^'  ^^  render  account,  he  alone  fliall  have  the  a£lion  i  pel 

Jfzart  Tremaile.     Quod  non  negatun    But  where  2  bail,  both  (hall 

^f!a^^^'  ^^^  ^^  action.    Br.  Accompt,  pL  32.  cites  12  H.  4.  18. 

goods  f  and  one  of  them  JtHtws  the  goods  for  wurcbani'mt^  be  oniy  (hall  bring  tbe  aaUm.  Brara^  S5< 
Anon.  Scg  iDro.  J.  410.  pi.  10.  Mi^.  24  Jac.  B*  R.  Hackwdi  t.  Buftman. 

5tf  where  m  ^i  j.  Note  In  trefpafs,  per  Prifot,  that  the  hing  may  bring  aftion 
m^mtwr'^  of  account  againft  one,  as  bailiff,  wko  occupied  of  bii  own  bead* 
bit  own        Br.  Accompt,  pi.  8.  cites  33  H.  6.  2. 

bead^  I  ihall 

have  adjon  of  acconnt  againft  htm ;  contra  per  Moyle*    Ibid. 

Church-  i(j.  The  pari/bieners  fliall  not  have  adion  of  account  again^the 

AauluU  church^wardensy  but  they  may  make  other  wardens,  and  the  nev> 

■aion  of  nvardens  fhall  have  account  agskinfl  the  firft  wardens ;  per  Need- 

*^^ft°heV  ^*°*  *  ^^  ^^^  negatur.    Br.  Accompt,  pi.  71.  cites  8  L  4. 6. 

fttdeceflbrs.    Thel.  Dig.  lib.  s.  cap.  S3,  pi.  3. 

1 7.  The  parijlyfriiji  (hall  not  be  charged  for  the  offerings  oflfercd 
by  a  writ  of  account,  if  it  be  not  otherwife  agreed  betwixt  tbem, 
&c«  For  the  clerk  holds  the  vefi'el  in  which  they  are  put  F.  N. 
B.  1 19.  (E)  cites  6  £.  6.  pi.  7.       ^ 

18.  If  a  man  have  caufe  to  have  an  account  agmnjl  one  as 
iailjff  or  receiver,  if  he  dies  his  executors  fhall  have  the  action. 
F.N.  B.. 117.  (C) 

rji»/]F.N.  19.  If  the  hujband  has  received  the  profits  of  the  nvife^s  knir^ 
?•  "9-  (A)  and  dies,  the  wife  fhall  not  have  a  writ  of  account  of  me  profits, 
jK>tes  there  ^^^  ^^  ^  rents,  during  the  coverture,  againft  the  hufband's 
(a)  iaysyfce  executors.     F.  N.  B.  119.  (A) 

II  R.  2. 

Account  49.  that  for  rent  liTuing  ont  of  a  freehold  hy  one  J^tf  Jlrangtrl  doring  the  oofertnrey  ^fak 
fi)all  have  account,  and  not  tbi  bufiand'^s  execnton.    Contra  of  other  rtteipts. 

20.  Two  are  parceners  of  merchandizes  in  one  fhip,  and  om  of 
them  appoints  a  faBor  of  all  the  merchandizes.  It  was  movcdi 
and  not  denied  by  the  juflices,  that  both  of  them  may  havefeverd 
writs  of  account  againft  him,  or  they  may  Join  in  one  writ  ofoc- 
count,  if  they  pleafc.  But  the  reporter  fays,  quaere  of  that. 
Godb.  90.  pi.  10 1.  Mich.  28  &  29  £liz.  B.  R.  Anon. 


(E.  2)     Where  feveral  muft  join. 

But  it  is       !•  \5J7HERE  there  are  2  jointenants  of  a  manor,  they  ought  to 
otbftwifi  y^    join  in  account  again/I  the  bailiff' of  the  manor,  notwith- 

whcre  two     ftaftdiug  the  bailiff  was  made  by  one  of  them.     Thel.  Dig.  26.  lib. 

tenants  tn  °        i-       «        •  mir.  i    "^         -n  i    wt-i.  ft  a 

ccmmonw.     2.  cnp.  2.  f.  1 8.  cites  Mich.  13  £.  2*  and  Hill.  15  £•  2.  Ac* 

of  a  manor,    compt  Il8,  II9.' 

and  the  one 

i^kes  hailiff  ftr  bmjilf  ahntf  who  admiiuftert  for  hlro  alone.     Thel.  Dig.  26«  Ub.  z.  cap.  «•  f*  *'* 

^ites  30  £.  J.  Iiio.  Cornub.  Accompt  12.7.  and  U\t,  fee  Trln.  ^9  £.  3.  fol.  19.  where,  in  acQuot 

againft  a  common  bailiffs  he  faid,  tbat  tbe  manor  wat  leafed  to  tbe  faintiff,  andanftber  wb^  U  defid,  en 

made  %  bit  execnt&rs  not  named,  judgment.  Sec* 

11  2.  It 
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2.  It  was  awarded>  that  where  2  have  v)lnes  in  common^  and 
the  one  of  them  bails  the  nvines  to  ajlranger  tofell^  the  bailor  alone 
(ball  have  a£lion  of  account  againft  the  bailee.  Thel.  Dig.  16. 
lib.  2.  cap.  2.  f.  ao.  cites  Trin.  43  E.  3.  21.  and  fays,  fee  Trin. 
31  £.  ]•  Accompt  126.  and  12  H.  4.  i8. 

•  3.  Where  one  was  receiver  to  a  feme  fole^  and  TLhcrJhe  took 
laron^  and  thej  qffigned  auditors,  it  was  the  clear  opinion  of  the 
court,  that  they  might  join  in  writ  of  debt  of  arrearages  of  ac- 
count. TheL  Dig.  30.  lib.  %.  cap.  5.  f.  24.  cites  Mich.  16  £• 
4.8. 


(F)    How  it  fhall  be  brought.     By  what  Name^  as 

BailiE 

[l.    'KjONE  fliall  be  charged  in  account  but  as  guardian  in 
-*• '^   focagc,  bailiff^  or  receiver.  Co.  ii.  Earl  of  Devon  89.  b.] 
[2.  If  a  man  delivers  goods  to  another  to  felly  and  he  fells  them  Br.  Ac« 
accordingly,  and  receives  the  money,  the  bailor  ought  to  charge  ^^**°P?  P^ 
him  as  healiff^  and  not  as  receiver.     46  E.  3.  b.  9.    For  he  Ought  s^c^^ 
to  be  allowed  for  hi3  cofts.  43  £.  3.  21.  b.  13  R.  2.  Account  50.  Finch.— 

Quxrc  4  H.  6.  27-3  '^:;,^;^ 

tS.  cites  S.  C— F.  N.  B.  iid.  (QJ  in  the  new  notes  there  (c)  S.  P.  [but  feems  to  be  mif- 
printed]  cites  41  £.  3.  21.  46  £.  3.  9.  4  H.  6.  27.  Account  as  receiver,  apd  eonnted  that  bt 

ptiltd  t9  him  1  tuns  of  wine  to  fell  for  hinii  and  he  received  of  y,  10  j.  and  of  W*  xcw  and  of  another 
th  Tffif  nd  did  potjhevf  by  wbife  hands.  Sec.  And  per  cur.  he  ought  to  inew  by  whofe  hands  in  ac« 
count  as  receJTer,  and  if  he  cannot  tut  it  in  certain,  he  may  bring  wrii  of  account  agairft  him  as  his  iailif, 
snd  count  of  the  bailment  of  the  ftuff  to  merchandise.  Quod  nota*  And  per  cur.  if  the  fum  of  the 
receipt  be  13  s.  or  other  fum  under  40  s.  yet  the  affion  does  not  Rt  before  the  fbtriff-^  quod  nota;  and 
the  ftattm.  fitemt  co  be,  hecaufi  a  Jherif  cannot  affign  auditors.  Br.  Account,  pi.  14.  cites  43  £• 
3*11. 

Account  as  agaitS  reeavtr,  and  connted  of  receipt  by  diverfe  bands  of  diverfe  fum,  Rolfe  demanded 
jojgment  of  the  writ ;  for  the  plaintiff  was  pojftjj'ed  of  1%  truels  of  wood,  and  bailed  them  to  the  defend^ 
«'f  tt  feilm  sad  to  render  aeannl  of  the  mcMiey  ari£ng  therefrom,  Javing  to  the  defendant  reojonable  eoft 
fr  bis  laboarf  and  ctfis  of  it  j  by  which  he  foid  to  theperfons  comprijsd  in  the  count,  and  for  t^e  fums  in 
the  cent,  in  which  caie  he  ought  to  have  adion  of  account  againil  him  as  bailiff,  and  not  as  againft 
Kceivef ;  Ic^jomatur.  But  Brooke  fays,  it  feema,  that  the  law  is  with  Rolfe }  for  it  does  not  tie  at 
*lo'\nfi  receiver,  but  nubere  the  fums  are  afcertained  at  the  time  of  the  confiitnting  of  him  to  be  receiver,'^ 
— ^Br.  Accompty  pi.  53.  cites  4  H.  6.  ay.  But  ynhert  fluff  it  baited  to  ft  11,  and  to  render 

acetunt,  there  it  ia  not  certain  till  they  are  fold,  and  that  he  has  raceived  ;  and  alfo  in  account  as  bai* 
iff,  be  fhall  have  certain  allowances  for  his  labour,  which  is  not  allowable  in  account  againft  receive, 
Itnd. 

[3.  If  a  man  hath  a  taverner  to  fell,  his  goods,  he  ought  to  8«'*  Ac- 
durge  him  «/ AWjf.    4<yE.3.3.b.]  ^"^Js. 

Cperl-Tnch* 

[4.  If  a  man  makes  another  baili^  of  hit  manor,  he  ought  to  Br.  Ac 
be  charged  as  bailiff,  and  not  as  receiver^  becaufe  he  ought  to  ap-  compt,  pi. 

Fovt.  9  E.  4. 40.1..]  t:^%^' 

p.  does  not  appear.  F.  N.  B.  xx6.  (P)  S.  P* 

[j.  If  a  man  makes  another  receiver  of  all  the  rents  of  his  te-  s.  p.  Br. 
nants,  the  writ  Ih^U  be  againft  him  as  receiver,  and  not  as  bailiiFj  ^.^'^'^^tet 

&)r  he  caQnot  approve*    o  E.  4.  40.  b.J  s.c.i — 

F.  N.  B.  ii6.  (P)  s.  p. 

•  M3  16.  U 
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S.  p.  Br.  [6.  If  a  man  alleges  a  f^ecial prefcriptkn  that  a  Icnltff  ought  to  he 

Accompt,  f^^^fj^  fQ^  f^ip^  ^j  f/.^i  *i,f,yc  ij  Q  bcrougfi  ivithin  his  manor^  within 
pi.  56.  cites  J  -  .  ,^-      _*;  ^   .  ,«^,  ^y-  jc 

S.  c. which  he  hath  part  ot  the  mcrkcty  and  a  court  of  piepowders^  &c. 

Theplaint'nT  and  that  the  dej<':nLinl  is  bailiff'  thereof y  and  received  the  profits^  &c. 
She  ddfcid!'  though  it  appears  that  he  ought  *to  do  nothing  but  colleft  the 
ajit  wai  ^tfi".  fee-farms,  illues,  fines,  and  amerciaments,  the  which  arc  ccr- 
liffcfbhbo^  tain,  *  yet  becaufc  he  is  named  hailij^y  he  ought  to  be  named 
from  Mich!  according  to  the  name  that  he  had  by  prefcription.    9  E.  4. 

fuch  a  year,    4^*  ^*  J 
for  one  whole 

year,  &c.  and  bad  pczver  of  leaf  r^  the  tenements  tarcel  rf  the  Tild  borough,  and  e<dJe9tng  the  reatt,  kc 
due  to  the  pUinttff^  roflotieburgi  illrus,  &C.  'Jhc  defendant /.Vt/t/fJ,  tbat  at  the  time,  &c.  be  wot  re- 
terver.  Sec*  ahfque  bcc  tbai  he  'wa%  hailiff*  At  the  nili  prius  was  given  in  evidciice  a  cujiom  timeut^ 
mind,  within  die  borough^,  ro  cbooft  one  of  the  tenants  at  the  botough  court  to  be  ptrtrevt^  to  colkS 
the  rents  ratione  tenurx  fux,  when  his  turn  ihoutd  come,  who  ulcti  to  account  before  the  aoditocs  of 
the  plaintiff  and  his  prcdeceHbr,  to  have  allowance,  Ac.  ant!  di:it  the  defendant  wdf  eltHi^i  fuch  a  dly 
at  fuch  a  court  to  be  portreve  ratione  tenufz,  viz.  to  collect  the  rents,  &c.  for  that  year,  &c.  The 
whole  court  held,  that  the  evidence  did  not  maintain  the  a&ion  as  bailiff/  the  count  being  geaeral  a*  i>it^ 
/iff  ff  tbc  flaheifff  whereas  the  «vi^iKfi  cbarga  him  fptcta.'Jy  rathne  tenure,  fo  that  tM  CMtt  jbou^i 
hdve  beenjpecial  according  to  the  matter ;  w!ie:Tupon  the  plaintiff  purchal'ed  a  new  writ  againft  the  df- 
fendant  asbaili^r',  and  counted  fpcciaily*  Kelw.  75.  b«  76*  a.  pU  23*  Mich,  at  H.  7.  the  Abbot  of 
Bukefaft  v.  Horfwili.  ^ 

S.  P.  Br,  i**^.  If  a  man  makes  another  hilij^  of  his  htmdnd^  he  fhall  b« 

pl!7^'*citcs  charged  by  the  name  of  bailiff,  becaufe  he  hath  the  name,  and 
s.  c.'per  may  approve,  as  to  fee  that  all  things  arc  prefcnted,  &c.  9  E. 
IJttlctwu      4.  40.  b.] 

[8.  If  a  man  leafes  his  manor  rendering  renty  and  after  mahs  a 
bailiff'  of  the  faid  manor,  and  he  receives  the  rent^  yet  he  fhall  not 
be  charged  as  bailiff,  but  as  receiver.     Mich.  3  Jac.  B.  R.  be- 
tween Cage  and  Peacock,     Agreed.] 
See  (H)  pi.        [p.  A  receiver  that  never  takes  upon  him  to  be  a  bakliff^  cannot  be 
3.  the  fame  charged  as  bailiff,  becaufe  then  he  may  be  twice  charged.    21  E. 
jn  account     3*  ^o.  41  £.  3.  Account  34.     Admitted  by  iffue,  and  alfoinac- 
by  merchant  count  as  bailiff  he  fliall  have  allowance  of  his  coils  and  expences, 
againit  rac-    ^jjj^.}^  j^g  (j^^ll  not  bc  aUowcd  whcrc  he  is  charged  as  receiver* 

tor,  ai  re-       -^      _  .  ^  o 

ceptorbono-    VO.  laltt.  I72.J 
rum  te  mer- 

cbandizorum  ad  compoCum  Inde  reddendum,  and  fo  declared  ofdrverfe  goods  h  partkmlary  but  JofS  >^ 
by  vtbofe  bands ;  and  judgment  for  the  plaintiff  by  default,  quod  computet.  Then  the  defeodat 
pleaded  an  infufficieot  plea  before  the  auditors,  whereupon  the  plaintiff  demurred,  and  bad  judgment, 
and  writ  to  inquire  of  damages.  It  was  moved  in  arreft  of  judgment,  that  the  declaration  was  ill,  ^ 
caufe  he  charges  him  as  receiver,  and  fws  not  by  whofe  hands ;  and  that  in  this  cafe  he  ought  not  to  be 
charged  as  receiver,  but  as  bailiff,  he  being  to  merchandize  with  the  goods,  and  fo  to  have  his  ezpcoces, 
allowances,  and  fa^orage,  and  judgment  in  account  as  receiver  is  no  biu:  in  account  as  fador.  Bat 
adjudged  for  the  plaintiff;  though  Hale  faid  he  ought  to  be  charged  as  bailiff;  bat  this  ought  to  be  bf 
demmrer  upon  the  declaration,  which  is  now  paffed  by  the  judgment  quod  computet.  2  Lev*  ii6* 
Hill.  26  &  27  Car.  2.  B.  R.  Burdet  v.  Thrule. 3,  Keb.  387.  pi.  7S.  S.  C  fays,  the  de- 
fendant ihould  have  demurred  to  the  declaration,  and  judgment  for  the  plaintiff.  Ibid.  455*  pi* 
41.  S.  C.  fays,  that  the  being  charged  as  receiver,  and  not  as  bailiff*,  Aoold  have  been  excepted  to 
before  the  auditors,  or  on  plea  of  ne  unques  receptor,  or  have  demurred  fpecl^Il^ ;  and  this  being  4(0* 
2d  judgment,  and  error  depending,  the  exception  comes  too  late ;  and  judgment  for  the  plaintiff- — -* 
Mr.  Danvcrs,  in  a  note  on  this  plea,  fays,  that  this  muft  be  fpecially  pleaded ;  and  fo  he  fuppofes 
this  cafe  in  2  Lev.  126.  muft  be  intended^  though  faid  the  advantage  muft  be  taken  by  demuncr  tt 
the  decimation. 
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If  a  man  n-akfs  one  his  haVijjfy  &c.  anA  a!fo  hit  retciver,  then  he  fliall  have  acconflt  againll  him  as 
balilif,  and  alfo  as  receiver.     P".  N.  B.  116.  (P) 


Ac:Gt/nr  pfrtctifii  of  a  manor  iu  Rye,  which  is  one  of  the  cirque  ports^  and  the  rece'pt  ai  hair.ff  wat. 
in  tbtcBJile  of  Rye,  where  every  cajiu  is  cf  the  ccufity  and  of  tie  guilJuUe,  thouf,h  ic  be  in  the  franchifej 
and  for  this  fart  he  counted  aga'rnjf  him  as  bailiffs  and  of  the  r,fl  as  rtcrivtr  of  rbc  money  ;  and  therefore 
fur  this  part  the  court  was  oufted  of  the  juril'diclion,  and  had  juriididlion  of  iht  tell*  Br.Jurifdi^iosy 
pK  94.  cites  49  E.  3.  14. 

Account  was  brought  againft  S.  as  bailiff  and  receiver  ffthe  manor  cf  D.  bat  ihewed  only  that  he  Wat 
biilifT  thereof,  and  found  for  the  plaintiff.  It  was  moved  that  the  declaration  was  not  good,  becaufe 
Vt  fixtift  no  charge  againft  him  as  rdetver,  bed  non  allocatur,  it  being  more  for  the  dei'cnJant^s 
benefit,  and  tberelore  aJjudged  for  the  plaintiff.  Cro.  C.  240.  pi.  25.  Mich.  7  Car*  B.  R.  Weils 
V*  Some. 

11.  If  a  man  epiters  into  my  land  to  my  ufe^  and  receives  the  profits 
thereof,  I  (hail  have  an  account  againil  him  as  bailifF.     F.  N.  £. 

"7-  (A)  .... 

12.  If  the  father  occupies  the  land  of  an  infant ^  tvhich  the  infant    [  1 48  3 
has  pnrchafedy  or  hath  by  purchafey  the  infant  (hall  have  aif  account  • 
againft  him  as  bailiff  of  his  lands,  and  this  writ  of  account  may 

be  fucd  as  well  in  the  county  as  in  the  common  pleas.     F.  N.  B. 
117.  (B) 

13.  If  the  defendant  is  charged  as  bailiff  of  goods  ad  merchantB-- 
zandunty  he  fball  anftver  fir  the  increafey  and  be  pttnifjed  for  negli^ 
genre:  btd  if  he  is  charged  as  receiver  ad  ccinputanduiny  he  (hall 
anfwer  for  the  increafe,  and  be  puniflied  for  negligence ;  but  if 
he  is  charged  as  receiver  ad  computaTidum,  he  (hall  anfwer  only 
fir  the  money  or  thing  delivered.     Godb.  55.  pi.  69.  Mich.  28  & 

29  Eliz.  B.  R.  by  Egerton  folicitor-general,  in  cafe  of  Gomerfall 
V.  Gomerfall. 

(G)     By  what  Name. 

[l.    j4  Surveyor  of  a  manor  cannot  be  charged  as  bailifF  tvhere 
-"     there  is  another  that  is  above  hiwy  and  hath  the  care  and 
adminiftration  of  the  whole.     12  E.  3.  Account  75.] 

[2.  If  a  man  makes  another  baili*  of  his  luocds  to  cxpofc  them  F.N.B.116. 
to  faUy  he  may  be  charged  as  bailiff y  tliough  he  does  not  fell  them.  I^j,'^  'uo^^ 

34  E.  3.    Account  131.]  there  (b) 

cites  S.  C.  and  fays,  fee  9  £•  4.  40.  9  £.  3.  37. 

[3.  An  apprentice  by  the  name  of  apprentice  is  not  chargeable  ibid,  dtcs 
in  account.     Co.  11.  Earl  of  Devon  89.  b.l  W  3-  4^. 

(D)  7  H.  4.  14.  b.  S.  ?•  per  Fenner  J.     Goldlb.  161.  pU  94.  Hill.  43Elis«  Anon 

S.  P.  F.  N.  B.  119-  (D)  in  marg.  cites  6  £.  3*  3.  Account  102.  and  S  £•  3.  Account  94.  Ac 
Count  as  leceifcr,  the  defendant  faid  that  be  was  his  apprentice  \  and  no  plea,  but  he  was  tbiced  to 
anfwtr  to  the  receipt. 

4.  Ballivus  domus  (hall  be  charged  for  goods  delivered  to  him 
as  bailifF  in  account.  F.  N.  B.  11 6.  (P)  in  the  new  notes  there 
(b)  cites  2  R.  2.  Account  46. 

5.  Account  is  maintainable  againft  a  feryant.    Per  Fenner  J.  The  mader 
Goldft).  161.  pi.  94.  Hill.  43  Eliz.  Anon.^  ^i^  ^^  * 

*      ^^  ^"^  wnt  of  ac- 

cent agahtp  afertftnt  who  Is  fent  to  receive  •  money,  4k.  ifht  he  receiver,    F.  N.  B.  x  19.  (D) 
*  If  they  an  Mt  in  1  bas  Mkd*    ibid,  in  the  new  totes  there  (d)  cites  19  £•  3.  xo.  8  £•  3.  x6i. 

*  M  4  tf  •  Church^ 
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accMittt; 


But,  per  5.  Chunh^tvarditu  are  more  than  bare  receiverSj  and  are  la  all 
r  church-  refpefls  bailiffs,  and  therefore  fliall  be  allowed  their  ezpences 
tirarden  xnufl  and  furplufage  in  cafe  their  expences  out4>alanced,  &c.  Per 
!^!^^*^^  cur.  clearly.  lo  Mod.  23.  Piifch*  10  Ann.  B.  R.  Biihop  and 
~'  Eagle. 


as  receiver. 
21  Mod. 
187.  S.  C, 


(H)     How  it  fhall  be  brought.     By  what  Name  he 

fhall  be  charged  as  Receiver. 

[l.  JF  J.  S.  IS  obliged  to  me  with  condition  for  the  payment  of  t 

•^  fmall  fum,  and  /  deliver  this  to  another  to  receive  what  he 

can  of  J,  S.  if  the  bailee  delivers  the  obligation  to  J.  S.  tvitbout  re* 

ceipt  of  any  money  from  him,  I  cannot  charge  the  bailee  as  receiver, 

'  for  he  did  not  receive  any  money,  and  alfo  I  cannot  fet  forth  a 

C  '49  ]    certain  fum  as  I  ought  in  fuch  aftion,  and  therefore  I  am  put 

to  my  writ  of  detinue.     2  R.  2.  Account  46.] 

[2.  If  a  man  receives  the  rent  due  from  my  lejfee  for  life,  or  my 
tenants,  an  account  lies  againft  him  ^  receiver,     1 1  R.  2.  Ac- 
count 49.  6  R.  2.  Account  47.  per  Brough,  and  Belkaap  is  not 
contrary  thereto.] 
Sec  (F)  pi*        [3,  A  bailiff  cannot  be  charged  as  receiver,   becaufe,  if  he  be 
9.  s.c.  uid  Qiiargpd  as  bailiff,  he  (hall  upon  his  account  have  allowance  of  his 

there. chargcs  and  expences,   of  which  he  fliall  not  have  allowance 

A  man  ihall  where  he  is  charged  as  receiver,  and  alfo  becaufe  there  is  fo 
of  account*'  ^'^^^^^  ^  difference  between  a  bailiff  and  a  receiver,  that  he  cannot 
againft  one  plead  when  lie  is  charged  as  bailiff  that  at  another  time  he  was 
•s  receiver,  charged  as  receiver  ;  and  therefore  if  this  tvrit  to  charge  a  bailiff 
ought  uTfue  *^  receiver  fliould  be  allowed,  he  ftiould  be  twice  charged  for 
the  writ  the  fame  thing*  21  £.  3.  6o*  41  £•  3.  Account  34.  admitted 
againft  him    per  iffue.l 

as  bailiff  or 

guardian  in  focage.     TheL  Dig.  51.  lib.  6.  cap.  ^  f.  6.  dus  Pafch.  iS  E.  4..  2.  4*  and  fayi»  fo 

Trm.  4  H.  d,  a6.  ^ 

M0.862.pl.  f^.  If  B.  is  indebted  to  A.  in  200 1.  2XiA  A.  appoints  C,  toeU" 
IL^\  '  quire  and  receive  of  B.  the  200/.  and  J5.  alfo  appoints  C.  to  borrow 
•  Fol.  120.  '^1  ^^d  to  pay  it  *  to  A.  and  after  C  borrows  it  of  a  ftrangcr  fir 
•_  -^  _j  B,  to  pay  to  A.  and  he  appoints  his  wife  to  pay  it  to  A.  and  alter 
iijac.s.C.  B.  gives  bond  for  the  money  to  the  firanger  i  in  this  cafe  A.  may 
corJin^*^  —  havc  a  writ  of  account  againft  C-  as  his  receiver  by  the  bands  tf  Bp 
Biowni.  26.  for  C.  was  a  fervant  as  well  to  A.  as  to  B.  and  ke  received  it 
s.  c.  ad-  as  the  money  of  B.  to  pay  over  to  A.  though  it  does  not  appear 
the^aindff.  ^^^^  ^^^  ftranger  paid  it  to  C.  to  the  intent  to  pay  it  over  to  A. 
—Hob.  36.  Hob.  Rep.  between  Harrington  and  Deane,  adjudged  upon  a  fpe- 
pi.  40.  S.  c.  cial  verdid,  10  Jac.  b'.  For  inaimuch  as  C.  ww  appointed  by  .A. 
that  though  ^^  rcccivc  the  money  of  B.  and  he  received  it  by  the  appwnt* 
the  books  of  ment  for  A.  it  wa:s  the  money  of  A.  and  the  propeirty  in  him, 
I  E.  5.  and  ^j^j  g^  cannot  charge  him  in  an  account  for  it.l 

other  books,  °  -* 

arc,  that  if  A.  deliver  monejr  over  to  B*  to  delifpr  and  pay  Oier  to  C.  that  in  thisxaic  B.  it  aafitneiaUt 
to  2  a^lions  of  account  condittooally,  as  the  books  .aie,  fet  as  thjs  cafe  is,  B.  coold  oevw , have  had  la 
a^oa  of  account  againA  C.  for  his  money,  becaufe  he  had  put  himfdf  oat  of  the  property  of  it  by  sp- 

poiotiiis 
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foittdoi  C.  to  pay  It  over  uoto  A.  for  hit  debt,  sod  A.  had  accepted  It  and  made  it  hit  fatisfa^on  by 
appoiociog  C«  to  receive  it  by  the  hands  of  B.  and  C.  had  roceived  it  to  that  intentj  and  in  execution 
ttf  all  paiM  of  dut  agieemeaty  and  Co  ail  parties  were  bound  by  ic« 

5.  The  account  of  guardian  in  focage  is  only  for  the  iflucs  of 
the  land  5  for  if  he  receives  other  monies,  he  Ihall  be  charged  as 
receive,  F.  N.  B.  11 4.  (B)  in  the  new  notes  there  (a)  cites  32 
E.  3.  Account  60. 

6.  Account  againji  a  feme  file  ut  receptrixy  and  the  writ  awarded 
good.  So,  ut  balliva  :  quod  nota  \  and  if  it  be  not  good  form, 
yet  wlien  it  pafies  the  Chancery  it  is  good.  Br.  Faux  Latin,  pL 
32.  cites  19  H.  4.  $• 

7.  A  man  (hall  have  a  writ  of  account  againfl:  one  as  bailiiF 
or  receiver,  where  he  was  not  his  bailiff  or  receiver ;  for  if  a  man 
recei'uis  money  for  my  ufe^  I  (hall  have  an  account  againft  him  as 
receiver ;  for  if  a  man  delivers  money  unto  another  to  deliver  over  , 
unU  me,  I  (hall  have  an  account  againft  him  as  my  receiver.     F. 

N.  B.  iid.  (QJ      . 

8.  An  account  againft  a  receiver^  is  when  one  receives  money 
to  the  ufe  of  another  to  render  an  account,  but  upon  his  account 
he  fbaU  net  be  allowed  his  expences  and  charges  ;  and  therefore  a 
man  cannot  charge  a  bailiff'  as  a  receiver^  becaufe  then  the  bailiff 
IbottM  Ipfe  his  expences  and  charges.     Co.  Litt.  172.  a.  (c) 

9*  After  judgment  quod  computet,  a  2d  judgment  was  given 
againft  the  defendant  \  and  it  was  moved. in  arreft,  that  the  ailion 
was  brought  againfl  the  defendant  as  receiver  of  goods  ad  merchandi^  £  150  ]1 
%andumj  and  that  it  fliould  be  as  bailiff  of  goods,  and  a  receiver 
of  money ;  and  that  fo  are  all  the  precedents,  and  material ;  for 
a  bailiff  fhall  have  his  charges  allowed,  but  not  a  receiver.  But 
it  was  anfwered,  that  it  is  well  enough ;  and  cited  Fitzh.  Account 
47.  and  Roll.  Abr.  125.  575.  and  that  this  is  out  of  the  reafon  of 
tl^  difierence,  becaufe  a  receiver  ad  merchandizandum  ftiall  have 
his  charges ;  and  fo  is  Co.  £nt.  42.  and  fo  it  is  but  matter  of 
form  \  ad  quod  curia  inclinavit.  Sed  adjomatur.  Freem.  Rep. 
378.  ^1.  493.  Mich.  1672.  Bradcnend  v.  Greene. 

la  In  account  by  one  tenant  in  common  againft  another,  as 
bailiff,  and  alfo  as  receiver  of  fo  much  profits  of  the  lands  held 
in  common,  and  for  fo  much  money  by  the  defendant  received 
to  the  plaintiff's  ufe.  The  defendant  demurred,  it  ^ot  being  al- 
ledged  by  whofe  hands  he  received  it.  But  it  was  urged,  that 
this  exception  was  taken  away  by  4  &  5  Ann.  cap.  16.  wliich 
gi;pes  account  to  one  tenant  in  common  againft  another ;  fo  that 
it  appearing  by  the  declaration  that  they  are  tenants  in  common, 
it  is  fufBcient,  without  Jaying  by  whofe  hands  the  profits  wore 
itceivod.  Sed  non  allocatur ;  for  bv  the  ftatute  the  one  cannot 
charge  the  other  but  as  bailiff;  for  oy  the  common  law  account 
lay  not  for  the  one  againft  his  companion,  but  where  exprefs  au- 
tborky  was  given  to  take  his  part,  and  then  he  was  chargeable  as 
bailiff ;  but  now  by  this  ftatute  he  may  be  charged.  If  he  receives 
ht$  companion's  ihare,  though  without  his  privity,  yet  he  ought 
to  be  charged  as  bailiff  by  the  exprefs  words  of  dhe  ftatute,  and 
cannot  be  charged  as  receiver  \  aud  therefore  as  the  declaration 

^rg< 


%So  account* 

charges  him  as  bailiff,  and  alfo  as  receiver,  it  pught  to  be  (hewa 
by  whofe  hands,  as  at  comipon  law  ;  and  judgment  for  the  de- 
fendant.  Corny ns's  Rep.  272*  pi.  1*50.  Mich*  4  Geo.  i«  C.B. 
Walker  v.  Holyday, 

( I )     How  it  fhall  be  brought.     By  other  Hands. 
What  ftall  be  faid  other  Hands. 

[r.   |F  the  defettdant  received  by  the  hands  of  his  wj/J",  this  is  by 
•*  another's  hand.    43  E.  3.  33.] 
S.  P.  'Br.  [2.  But  if  the  defendant  received  by  the  hands  of  the  wife  jf 

J^r.^i.  *^  plaintiffs  this  is  not  by  another's  hand,  but  by  the  plaintiff 
cites  isE.4.  himfelf.     43  E.  3.  33.] 

3&  Nor  this  &all  not  ouil  the  defendant  of  his  law. 


(K)  pi.        ['3,  So  if  he  received  by  the  hand  of  the  commoipu  of  tie 

S.".,^.""  Pl««ift-    47  E.  3- 16.] 

I>  1S1.  b.        f4'  ^^  executor  brings  account  of  a  receipt  by  the  bands  y 

fkCo.Pafch.  his  tefiatoTy  this  is  by  anotlier's  hand.     43  £.  3.  33.] 

»£Us«S*P.    Anon. 

[5.  A  man  may  count  of  a  receipt  by  the  hands  of  the  nxkft 
ffihe  defendant,     15  E.  4.  16.3 
If  the  receipt       r^^  ^  ^^^^  j^^y  count  of  a  receipt  by  the  hands  of  the  y^t 

^  hands  of  of  the  plamitff.     *.47  E.  3.  16.   13  H.  4.  8.] 

»  feme,  and  does  not  name  her  the  feme  of  the  plaintiff,  this  is  good.  Br.  Accompt,  pi.  19.  cJtes 
S.  C.  ■  The  baroo  cannot  fuppofe  the  receipt  to  be  by  Uic  hands  of  his  own  feme ;  for  they  are  oae 
petioA  ia  law  {  and  therefore  there  the  ccfendaot  may  have  his  law.  Br.  Accompt,  pi.  49.  cites  15 
X.  4-^  15* 

•  See(K)  pi.  1.  S»C» 

Br.  Ac-  p-^.  So  he  may  count  of  a  receipt  by  the  hands  of  the  cm- 

^y  *     *««»'  e/"  tkepldntlff.    47  E.  3.  16.  13  H.  4.  80 

S»  C*     ■  ■'  S..  p.  Br..  Account,  pi*  49*  cites  x 5  £•  4.  15. 

« 

If  die  re.  [g.  So  he  may  count  of  a  receipt  by  the  hands  of  ths  nmf^ 

tod  by  '    commoigne  of  a  Jiranger.     47  E.  3.  16.] 

the  feme  of  another  man,  and  does  not  name  her  the  feme  of  her  baron,  it  is  in«  per  cnr.  Br.  Ac- 
*wat»  pi.  x^.  Qtes  S.  C.  but  Brooke  fays  the  cafe  is  ill  reported. 

[9..  In  account^  a  man  may  count  of  a  receipt  by  the  hands 
9f  %flrangers.     43  E.  3.  33.] 

[10.  But  he  cannot  count  of  a  receipt  by  the  hands  of  the 
plaintiff  himfelfy   and  a  Jlranger ;    for  this  requires  two  iffues% 

432.3^330  ^  .     . 

[11.  So  for  the  fame  reafon  he  cannot  count  of  a  receipt  7 

the  defendant  himfelf  and  a  granger.     43  E.  3.  33.] 

3  Le.  149-  12.  A.  delivered  100  /.  to  B,  to  deliver  to  C.  fhr  the  relief  of  D* 

CncketT.  ^^d  E.    In  account  brought  by  D.  and  E.  againtt  C.  to  whom 

Robfton,  B.  delivered  the  100  1.  the  writ  and  count  was  of  a  delivery  if  foe 

fttdgmc^ilt*  ^^"^  ^f  ^-     ^*^^^^  judgment  for  the  plaintiff,  it  was  nffignd ^ 

to  account,  error ^  that  the  delivery  ought  to  have  been  alleged  to  he  hy  the  hands  of 

but  s.  P.  as  ^.  for  that  B,  delivered  it  as  his  fervant,  and  it  may  be  faid  the 

!iJ  m^if   delivery  of  the  mafter,  and  the  receipt,  ought  to  be  fuppofcd  by 

tuC 


Stccounn  15*1 

At  hands  of  the  mailer.    But  It  was  anfwered  by  Cokej  that  of  declaring 
this  differs  from  a  contraft  made  by  a  fervant,  which  (hall  be  "*>^|^^"g  ^P-; 
faid  the  contraft  of  the  mafter,  and  he  only  charged  for  it ;  for  2  Le.  nS. 
here  the  plainuffs  convey  only  a  pojftjfion^  and  not  any  interejl  by  the  P**  '^o-    . 
hands  of  B.  and  fo  may  count  of  a  receipt  by  his  hands.     Cro.  Eliz.  ^^  iffi^ned 
82,  33.  pi.  I-  Hill.  30  Eliz.  B.  R.    Robfert  v.  Andrews.  for  error, 

t>tat  the  wric  OM^hi  to  be  more  fpeci^l  \  bat  judgment  was  affirmed.  3  Le«  230.  pU  31 1«  S.  C* 

ia  aJmoft  the  very  fame  words. 

13.  In  account  as  receptor  denarionim  the  defendant  demurred 
fpecially^  becaufe  it  is  not  faid  by  nvhofe  hands.  And  per  curiam, 
it  is  ill.  3  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B.  R.  Jaggard 
V.  Fripp. 


(K)  By  what  Name.     [Count.  Bow.] 

[i.  |F  he  counts  of  a  receipt  by  the  hands  of  A,  S.  if  flie  be  ®''  ^' 
^  the  fvife  of  a  flranger  he  ought  to  allege  that  flic  is  the    ,<^,  citei 
wife  of  him.     Otherwife  it  is  if  flie  be  wife  to  the  plaintiffs.  S.  C— — 

47  E-  3.  16.]         t^^^ 

haiband  by  the  hands  of  his  wife  is  hit  own  receipt,  and  the  writ  and  the  count  fliall  fuppofe  that  he 
himicif  did  receive,  &c.  without  faying  by  the  hands  of  the  wife.     F.  N.  B.  ii8.  (F)  ■      And 

Ibid,  b  the  new  notes  (c)  it  is  faid  that  the  count  (hall  not  abate  but  when  it  fuppofes  a  receipt  by  the 
hands  of  the  commoigne,  or  feme  of  the  plaintiff  or  defendant,  but  it  ihall  mt  cufi  the  dtfendant  of  hit 
iota.  Bot  it  feems  the  count  is  good,  fuppoitng  the  receipt  immediate  in  fuch  cafe,  cites  13  H.  4.  S* 
iH.  5*  %m  10  £.  4.  6.  15  E.  4*  i6.  4  £.  3.  pi.  45.  5  £.  3.  pi.  6.  contra. 

[2.  The  fame  law  if  he  declares  of  one  who  is  commoigne  to  J*'*  Ac- 
a  firanger^    and  where    to   the    plaintiff.     47  E.   3.   16.     But  j^"°Jf  ^ 
ride  Brook  Account  19.  where  he  fays,  that  this  is  ill  reported;  src.-^-*» 
and  that  it  fecms  it  ought  to  be  alleged  in  bath  cafesJ]  A  man  ItuS^ 

have  an  ac- 
cooot  againft  a  frier  apcn  a  receipt  had  iy  bis  ccmmclgruy  but  there  the  writ  Ju/>pofit  that  he  bimfe'f  did 
ttctrvt  OK  money,  &c.  and  ihall  not  fay  by  the  hands  of  his  commoigne*    F.  N.  B.  118.  (F) 

3.  If  a  prior  or  hujband  receives  money  of  a  flranger^  then  the    t  'S^  3 
nunt  Jhall  be  that  he  received  by  the  hands  of  the  franger^  &c.  but 
the  writ  Jhall  be  general,  tempore  quo  fuit  receptor  denar*,  with- 
out faying  by  whofe  hands ;  but  he  fliall  fliew  that  in  the  count 
or  declaration.     F,  N.  B.  118.  (F) 

(K.  2)  Joiat-BalUfifs.  Charged  or  Difcharged«  How. 

And  Pleadings. 

1.  iF  two  arc  joint^bailifFs,  the  receipt  of  one  is  the  receipt  of  ^'  ''j  *J' 

^  the  other ;  and  if  one  dies  the  other  Jhall  be  charged  of  all,  pi.  10.  ' 

and  a  £febarge  to  one  is  a  difcharge  to  both  /  and  if  one  accounts  ^'^  S*  ^* 

after  the  procejfs  determined  againfl  the  other ,  and  is  charged  upon  the  Thor^*'  if 

account)  this  Jhall  charge  the  other  when  he  comes,     fir.  Charge^  on^  be  a- 

pL  49.  cites  41  £•  3.  3*  warded  io 

account^  and 
W/  not  acceimt,  he  Aall  be  condemned  \a  all  the  receipts.-*— And  where  one  Is  outlawed,  and  the 
tUn  •ccQuatS)  lod  (he  qoc  fit*  ibmttr  of  fardw,  and  comet  sad  frays  aUnoance,  htcaufe  tbtflaimif 

bad 


1 59  ^count* 

had  bU  ateoant  of  tht  otber^  and  to  go  ^tt*  Qucte  thereof  without  ezecutjofi :  for  It  is  not  aJmhtoA 
in  that  point.  JBut  it  ftims  that  be  Jball  ffo  qmt  ^  for  the  plaintiff  demanded  only  an  'accouiit,  and  he 
lias  the  accoiant  of  the  one ;  for  pUne  computavit  b  a  good  plea  in  account  \  therefore  it  iccms  chat 
where  the  plaintiff  had  had  account,  he  (hall  never  have  account  of  it  again.  ^  And  in  debt  by  a,  if  the 
plaintiff  has  execution  or  payment  by  the  one,  be  Ihall  not  have  a^ion  again/l  the  other.  And  lee 
a  H.  4*  16.  where  a  were  warned  in  detinue,  and  the  one  made  default,  the  default  of  him  fliatl  not 
prejudice  the  other  by  ivay  of  defence,  contra  ex  parte  querent",  for  there  the  default  of  the  one  ia  the 
feonfuit  of  both.     But  per  Thprp  and  Finch,  becaufe  they  were  awarded  to  account  in  commoiiy  tfaoe- 

fore  the  ctargt  Jhall  fail  up^n  them  in  common.     Quaere  ibid,  cites  41  E.  3.  3.  9. S*  C.  cited 

Arg*  a'  Le.  76.  pi.  ioo«     And  fee  there  the  fame  point  debated  in  the  exchequer  chamber. 

teeaLe.75»  2.  Whcfc  2  arc  accountable^  an  accotmt  mad$  by  the  one  v&  not 
Sk- ^'.!'  Cood  ;  for  both  the  accountants  fliall  make  but  one  account ;  and 

xna.  in  er-      ij-i  rt  i  %        »      \  \      r> 

ror,  in  the    therefore  the  account  .of  the  one  cannot  be  good ;  cited  by  Coke 
Bxchequcr,    33  the  cafc  of  Gorc  V.  Dawbeney,  in  the  exchequer  chamber., 
^u;^"' «Pon  »  ^t  of  error.    Lc.  234.  In  pi.  jKi. 

3.  In  account  againft  a  as  receivers>  it  was  moved  that  one  of 

them  could  not  plead  ne  unques  Jon  receiver ^  but  ought  to  fay  ne 

tinques  fon  receiver,  abfque  hoc  that  he  and  his  companion  were 

leceivers ;  but  Clench  and  Shute  J.  held,  that  it  was  nvell  vnthout 

traverfe.     Godb.  43.  pL  50.  Mich.  28  &  29  EKz.  B.  R-  Anon. 

4*  In  account  againft  2,  one  confcffed  the-  aBion^  and  the  other 

pleaded  ne  unques  receiver^  &c.     Judgment  was  priefently  given 

againft  him  diat  confefTed  the  a£lion,  and  iffue  joined  upon  the 

other  was  found  againft  the  defendant.     It  was  moved  that  one  of 

the  defendants  was  deady  and  fo  the  whole  bill  (hould  abate^  though 

it  was  after  judgment  \  but  Gawdy  conceived  it  ihould  abate  onlj 

againft  him  that  was  dead.     Adjornatur.     Cro.  £.  701.  pi.  17. 

Mich.  41  &  42  Eliz.  B.  R.  Hogobert  v.  Hokcly  and  Spike. 

Ibid.    The       5*  Axxount  was  brought  againft  2  joinjdy  by  bill  in  B.  R,  (and 

■v^v         not  by  original)  one  pleaded  ne  unqtfes  Jon  baily,  and  found  ^^infi 

iiwollui*"  ^^^ '  ^  ^^^  ^^^  d^auky  and  judgment  againft  him  by  ^aultf 

i^ioB  of  The  firjl  is  fomnd  by  auditors  fo  much  in  arrears  ;  ax^  tl^  cour( 

the  .court,  being  moved  for  final  judgment  againft  him  for  fo  much  as 

SeciaratioB  found,  they  were  in  doubt  w^t  to  do ;  for  np  a;i^ditor$  ought  to 

charges  be  afligned  to  him  that  appeared,  the  fuit  being  joint  againft 

C^f^*k!t  both,  and  no  wtlaiinry  can  be  againft  the  other  who  dtd  not  appear 

^cn^the  (thefuH  being  by  bill,  and  not  by  original)  but  only  an  alias  capias 

ether  comet  in  infinitum  $  and  die  book  of  43  [41]  £.  3.  [2]  is  of  *  fuit 

Y*  ^Vh^  origsoai.     But  afterwards  tkc  court  was  fatisfied  that  he  who  ap- 

he  ought  peared  being  condemned  in  a  fum  certain  before  auditors,  comes  too  late 

not  to  ac-  now  to  be  relieved.     Sid.  159.  pi.  12.  Mich.  15  Car.  2.  B.  R. 

count,  it  Dj^^j       ifjjjjg  3n  J  Martin. 

fieems  that 

lioth  ihall  be  difchaiged  j  and  lb  heiayalt  ieemi  fio  lum,  if  the  other  had  a  idea6.    Qiu^c* 

(L)  WMt  Pleas  dt^  be  la  ^  <£  ihie  Aceouau 


bai£f. 


S»  Ml  ac- 
count the 
defendant 

pleaded  that  he  ^«  not  retetvir  ^  the  predettffor\  and  admitted  good.     F.  N.  B.  117.  (F)  UMiy. 
cfMs  4  E.  3.  S.  14  H.  4.  Account  124*  4  £•  a«  17.  Account  97.  ji^E.  3,.  Aixowit  57.  ^5  £.  )•  43* 

A<V    t^  ^r/  KJ^ 

lt?j| 


Account  1^3 

fl.  In  account  againft  a  bailiff  tf  Us  houfe^  and  counts  that  ^'  Ac- 

fie  nad  the  care  of  certain  goods,  it  is  not  any  plea  in  bir  that  the  ^"°<[jt|f* 

pkuntW  fM  to  httn  the  goodsy  nvithcut  faying  that  he  was  ftot  his  S.  C— «« 

iaatij^bx  if  he  was  his  bailiff,  he  ought  to  account  for  the  houfe,  G<x*-,57«- 

and  die  count  had  been  good  without  alleging  thefe  farticu-  s/c.^wl 

hrs.    49  E*  3-  7-]  '4  h.  ^ 

and  fays 
thefe  dib  «cre  not  nilei! ;  thst  in  the  one  caic  the  plea  was  of  a  gift  of  the  goods,  and  in  the  other  <Jf 
a  fate,  and  demanded  judgment  of  the  a^ion,  and  faid  that  it  is  no  good  ahfwer  ;  for  they  are  ple« 
•otj  befbre  the  anditorsy  and  not  in  aftion  of  account,— i  Bulft.  195.  accoidmgljr. 

f  3,  But  It  is  a  good  plea  in  bar  of  all,  to  fay  that  he  never  Br.  A<. 
was  the  baiaj  rf  bis  icufe.     14  H.  4.  21,]  T^tt 

hot  S*  P.  docs  DftC  fully  appear* 

(4,  &  in  account  againft  a  bailiff  £/*  a  manors  and  that  he  had  ^r*  '^' 
the  admim/fration  of  certain  oxen  there,   never  his  bailiff  of  the  ^^"cUcf' 
manor  is  a  good  plea  in  bar  of  all.     14  H.  4.  ai.J  s.'c.  but 

S.  P«  doei  ]»t  fully  appear* 

[5.  In  account  againil  a  bailiff,  it  is  a  good  plea  that  he  was  Br.  Ac. 
fervant  to  the  plaintiff  to  drive  his  plough,  and  had  his  cattle  for  ^**"°V  P** 
the  drawing  of  his  plough,  abfque  hoc  that  he  was  his  bailiff  in  s?'c.  ac- 
other  manner,  becaufe  he  is  not  accountable  for  this  occupation*  cordingiyi 
7H.4.i4.b.3  ^% 

by  his  defaAlty  a^ion  on  the  cafe  lies^  as  of  goods  impaired  for  default  of  good  keeping. •^-^Br* 
Aftioa  ifar  Caie^  f  i.  34*  dtes  S.  C.  accoidingly,  as  of  goods  carried  away  for  default  of  well  keepinf^ 

£6.  In  account  againft  a  bailiff,  it  is  a  good  plea  in  bet  ^at  s.  p.  with 
tlnnt^  leafed  to  him  for  life,  &c.  the  thing  of  which  he  is  fuppofed  "  traverfe 

&C    ap  E.  3. 47.]  ^^T 

Br.  AccotoBt,  pL  fti.  cites  49  £•  3.  7« 

f  7*  It  is  no  plea  in  bat  of  an  account  tliat  the  plaintiff  was  •  Br.  Ac- 

indebted  to  the  defindaht  in  the  fame  fum,  and  that  the  plaintiff  37I*J[^''* 

granted  that  the  defendant  fbould  retain  it  in  fatisfa£tion  of  his  debt,  s.  C* 
for  he  confeffes  the  receipt,  and  fo  once  accountable*    *  12  H*  4* 
18.  14  H.  4.  2o.  b.] 

£8.  So  it  is  no  plea  that  he  delivered  the  money  fo  a  flranger  iy  t  Br.  Ac- 

Oe  command  of  the  plaintiff,  f  12  H.  4.  18.  J:  19  H.  6.  5.  b-J  ^iTSicf** 

S.  C.  X  S.  p.  for  there  he  was  once  accountable.     Br.  Accompt,  pf.  43.  cites  S.  C.< 


It  ftems  ^  It  is  no  plea  in  bar  of  the  accoont,  but  it  fhall  be  allowed  him  on  his  account  before  auditors* 
£tt  I  £.  5.  !•  cited  by  Coke  Ch.  J.  and  agreed  to  per  tot.  cur.  as  to  money  diiburied  by  command 
of  the  plaintiff.     2  BuUb.  277*  Arg.  in  calc  of  the  earl  of  Suffolk  v.  Floyd.  ^  r  |  r  a  1 

fp*  In  an  account  by  the  churcbivardens  of  a  parifli  againfl  See  tit. 
thm  predeceffors,   wardens,    to    render  an  account    of   a  bell  Churchwar- 
receiYcd,  and  of  certain  ftones,  it  is  not  any  plea  in  bar  'that  s"c!^'  *l 
ibey  took  the  Ml  (being  ruinous)  by  the  confetit  of  the  parijbionersy  Vent.  %%• 
and  carried  it  to  a  bell-founders,  and  that   it  was   agreed  that  Trin.  2» 
befbouU  have  /\L  fnr  the  cafing  thereof,  and  fbould  retain  the  bell  ^"k** 
ail  fatisfa^ion  of  the  4I.  whereof  he  is  not  yet  fatisficd,  and  Taslovk 
that  they  took  the  ftones,   and  with  part  of  them  repaired  a  ^^^  ^°'*" 
ruinous  window  of  the  church,  and  the  rciidue  they  retained  to  §*  p*Js*'t" 
^emielvea  by  agreement  betivecn  them  and  the  parifyioners,   m,  a  bell  dcii- 

fatisfaaion  *ccedtochft 


1^4  dccottnt» 

• 

wufoQii-  fatisfaf^ion  of  their  expences^   in  the  reparation  of  die  faid 

totit'^until  windows;    for  they  were   once    accountable,   though  it  was 

hToiould^bc  before  thefe  wardens  were  made,  and  then  tHs  plea  is  only  m 

Ifiiid.   The  difcharge  before  auditors.    Mich.  37>  38  Eliz.  B.  R,  between 

^t  Metiald  and  mnn  zdjndgcd.] 

tbat  this  plea  is  no  bar  6f  the  account,  but  a  good  difcharge  before  auditore.  It  was  anfwoed  on  tbe 
other  fide,  that  the  matter  pleaded  fliewed  that  the  defendant  neter  was  accountable)  and  therefore  it 
might  be  in  bar*  But  the  cafe  here  of  Mbtmold  and  Wynnx  being  cited  as  adjudged  to  the  coo* 
trary,  the  court  now  was  of  the  (ame  opinion.  Mod.  65.  pi.  11.  Taylok  ▼.  Rousi  S.  C, 

and  it  was  infifted,  that  whtrnttr  the  matter  or  caufe  of  the  account  is  taktn  off^  the  pica  it  good  in  btr^ 
but  the  oBion  was  hrougbffir  taking  anoay  Bona  tccUjiit  and  not  bona  parocbianorum  as  it  otight  to  have 
beaiy  and  therefore  the  court  ordered  to  amend  all  and  to  plead  de  novo*      ■       Keb.  675.  704* 

Br.  Ac  ^10.  But  if  the  defendant  does  ml  by  his  plea  coftfefs  himfelf  ever 

^.""cittt      accmsniable^  Ais  willle  a  good  plea  in  bar.   12  H.  4.  18.] 

S.  C.  but  S.  P.  docs  not  appear. 

•Br.  Ac-  [11.  It  is  a  good  plea  that  the  plainfiff  gave  him  the  montj^ 
***'*°clttt'     ^"^  fi  ^  received  it  as  his  cwn  proper  money.     30  H.  6.  d. 

I!c?and       *  12  H.  4*  18.] 

P.  for  there 

lie  was  nerer  accountable*    ■   >  A  gift  after  the  receipt  is  a  good  plea  per  Brian,  which  Vavifor  demed ; 

lor  the  contrary  tho«of  was  adjudged  27  H.  6.  and  affirmed  in  writ  of  error,  ^ood  iaoVk*  Br.  Accompt, 

|1.  75*  cites  %i  £•  4.  66«— — See  (N)  pi*  13. 

*'•  Ac-  jTia.  So  in  account  for  goods  it  is  a  good  plea  that  he  ajfignedt9 

t^Tcitts  '  ^^^  ^^^  &^^  '^  fatisf action  of  a  debt  due  to  him  by  the  plaintm^  for 
i.  c.  but  the  ai&gnment  was  made  upon  the.iirft  delivery,  and  fo  he  was 
s.  P.  does    never  accountable  for  them.     14  H.  4,  20.  b.] 

appear*  j-^^^  ^^  ^^  account  as  receiver  by  the  hands  of  A.  it  is  a  good  pica 
that  A.  owed  the  money  to  the  plaintiffs  and  the  plaintiff'  was  ift-* 
debted  in  Jo  much  to  him,  and  the  plaintiff  afftgned  to  him  the  faid 
fum  in  payment  of  his  debty  and  fo  he,  received  it  of  A.  and  nut  to 
render  account.     16  £.  3.  Account  53.J 

14.  In  account  againfi  a  feme  as  receptor*  denar*,  &c.    She 

fiid  that  by  all  this  time  fbe  was  covert  with  fuch  a  one,  &c.   And 

held  a  good  plea  to  the  a£lion.    TheL  Dig.  1 19.  lib.  11.  cap.  2. 

f.  2.  cites  Hill.  6  £.  3.  244.  but  fays  fee  18  H.  6.  3.  where  it 

was  replied  that  fbe  was  executrix  to  another  at  this  time. 

15.  Account  as  receiver  by  another  hand.  Pafton,  you  have 
9  deed  witneffed  of  the  receipt ;  judgment  fi  a£iio  without  fliewing 
the  deed.  And  per  Rolf,  this  matter  and  a  gift  goes  in  di/cbarge 
of  the  account.  Per  Babb.  if  the  defendant  ihall  not  have  this 
plea  he  fhall  be  doubly  charged;  for  at  another  time  he  (half 
have  other  a£Hon  upon  the  deed,  as  in  debt  upon  fimple  contrad, 
it  is  a  good  plea  that  he  has  thereof  an  obligation  ;  for  the  one 
determines  the  other,  and  becaufe  Pafton  had  accepted  the  count 
good  before,  he  was  compelled  to  anfwer  over,  by  which  he 
pleaded  the  fame  matter  in  bar,  and  demanded  judgment  ii  a£tioi 
quaere  caufam.     Br.  Accompt,  pi.  60.  cites  i  H.  6.  7. 

l  ^55  1       16.  Debt  upon  arrearages  of  account ;  the  defendant  faid,  that  fuch 

a  day,  a  month  after  the  account ^  the  auditors  committed  him  to  pf** 

fon^  and  fo  he  was  in  execution.     And  no  plea  unlefs  he  had  ^»i 

that  the  auditors  committed  Aim  to  prifon  immediately  ;  for  ^^^^9 

vii* 
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viz.  if  It  be  the  fame  inftant,  their  power  is  determined ;  and 
from  hence  it  feems  that  if  he  had  been  committed  immediately, 
it  had  been  good  execution^  and  fo  good  bar  of  account.  Br. 
Execution,  pi.  135.  cites  27  H.  6.  8. 

17.  In  account  the  defendant  fatd  that  the  plaintiff  ajfigned  to  him  ^*j  ^"^* 
tnvo  auditors  before  nvhom  he  accounted  at  D,  in  another  county,  and   pj.  .,.  ^j^ 
the  plaintiff  faid  that  after  the  ajjignmentf  and  before  the  account^   SX.accgri^ 
he  difcharged  the  auditors  at  S.  in  this  county  nvhere  the  aHion  is  *"*^/* 
brought ,  and  a  good  replication.     Br.  Replication,  pi.  53.  cites  * 

iZ  E-  4.  26. 

18.  In  account f  the  defendant  fold  that  they  were  bailed  to  him  t9 
deliver  over  to  ?.  S.  ivhich  he  had  done  i  judgment,  &c.  The 
plaintiff  y2i/V/,  tbat  after  the  delivery  to  the  defendant y  arid  before  the 
delivery  over,  he  commanded  him  to  bail  it  to  him  ;  and  a  good  repli- 
cation, by  the  beft  opinion  ;  for  by  the  delivery  to  the  defendant 
J.  S.  has  no  property  in  it,  and  therefore  the  plaintiff  may  coun- 
termand it,  and  yet  by  this  delivery  to  defendant  J.  S.  may  have 
a£kion  of  account,  if  it  be  not  countermanded.  Br.  Replication^ 
pi.  65.  cites  I  £•  5.  2. 

19.  In  account  brought  by  a  fcme^  it  was  pleaded  that  flje  ivai 
covert  with  fuch  a  one  at  the  time  of  the  receipt,  &c.  and  flie  r^ 
plied,  that  then  fhe  was  executrix  of  the  teflament  of  fuch  a  one,  and 
that  the  money  belonged  to  her  teftator.  And  the  opinion  of 
Brian  was  againft  the.  plaintiff.  Thel.  Dig.  120.  lib.  11.  cap.  2* 
f.  15.  cites  Hilll  2  H.  7.  15. 

20*  In  account  againfl  defetidant  as  bailiff  of  his  mamr^  and  that 
he  had  admintfiration  of  goods,  &c.  Though  it  bd  fi^und  that  he 
was  not  bailiff  of  the  manor,  but  that  he  had  the  aaminiflration  of 
the  goods ;  yet  the  opinion  of  the  court  was  that  (he  fhall  account 
for  the  goods  ;  for  he  can  have  no  other  writ,  zndfuppofing  in  the 
ivrit  that  the  defendant  is  his  baily,  are  only  words  of  form  ;  for  he 
cannot  have  a  writ  de  tempore  quo  fuit  receptor  bonorum,  and 
therefore  in  this  cafe,  though  it  be  found  that  he  is  not  his  bai- 
iltf,  yet  he  fhall  account  of  the  goods.  And  though  the  contrary 
of  this  was  adjudged  Hill.  49  £.  3.  14.  and  Mich.  14  H.  4.  14* 
yet  20  R.  3.  [E.  4]  pi.  the  opinion  of  Catefby  is  with  this  book, 
ami  fo  the  opinion  is  at  this  day  that  the  firit  plea  does  not  go  to 
the  whole ;  for  if  he  had  the  care  of  my  goods,  as  wine  to  fell 
and  the  like,  I  cannot  have  other  writ.  And  the  like  matter  is 
6  H,  7.  7.  and  2  R.  3.  3.  Kelw.  114.  a.  b.  pi.  51.  Cafus  incertt 
temporis.  Anon. 

21.  jfudgfnent  in  account  as  receiver  is  no  bar  in  account  as  bat" 
It  If.  Arg.  2  Lev.  126.  cites  Co.  Litt.  172.  a.  Roll.  Abr.  Account 
(i)  pi.  9.  (B)  pi.  2.  4  H.  6.  27.  a.  43  E.  3.  4.  b.  46  E.  3. 

22.  In  accompt  the  defendant  pleaded  in  bar,  that  upon  receipt 
tf  the  money  he  gave  the  plaintiff  a  bill  under  his  hand  for  it,  and  no 
good  plea,  becaufe  it  is  only  evidence  of  the  account.  D.  20.  b. 
pi.  122.  cites  it  as  adjudged  i  H.  6.  7. 

23.  If  an  infant  fues  his  guardian  for  money,  and  recovers,  and 
the  guardian  brings  the  money  into  court,  and  depofites  it  there,  this 
u  a  ^ood  difcharge  againft  the  mfdutj  and  he  ilidil  not  anfwer 
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die  fuit  strain  in  In  account.    Agreed  per  cuT.    Godb.  2S4«  pL 

306.  Mich.  1 1  Jac.  C.  B. 
4K  Mod.  4.3.  24.  Quantum  meruit  for  40  s.  and  indebitatus  afiumpfit  for 
S.  c—  ^Qg^  likewife,  the  defendant  acknowledged  the  promifes;  but 
R^ri95.  f^ys*  ^^^  ^he  plaintiff  and  he  accounted  together  for  feveral  fums 
fl.  200.  of  money,  and  that  thereon  (iefendant  was  indebted  to  plaintiff 
N^hch     ^^  3°**  ^"^  *^^^  plaintiff  inconCderation  that  defendant  pro- 

2.*faud  that  "lifed  to  pay  him  the  30  s.  difchar^ed  him  of  all  demands.  Upon 
e  always  demurrer  the  court  held,  that  if  two  men,  being  mutuaUy  in- 
^Vbe  debted,  do  account  together,  and  one  Is  found  in  arrear  fo  much, 
that  a  pro-  and  there  be  an  exprefs  agreement  to  pay  the  f urn  found  to  be  in  *  jr- 
sQife  might  rear^  and  each  to  Jland-difcharged  of  all  other  demands ^  that  this  is  a 
dLned  by  8^*^^  difchargc  in  law,  and  the  parties  cannot  refort  to  the  ori- 
paioi  before  ginal  contraSs.  But  per  North  Ch.  J.  if  there  be  but  one  debt 
U  was  broke,  between  themj  entering  into  account  for  that  will  not  determiae 
i^if"  the  contraa.  Mod.  205,  Trin.  27  Car.  2.  C.  B.-MUward  r. 
fcecaufe        Ingram. 

then  the  plaintiff  it  intitled  to  an  a£lion.  *Bat  the  reporter  fays  that  MrC  Townfend  toU  hitti 
that  judgpieot  was  afterwards  given  for  the  defeodant,  by  rcafon  of  the.  account*  ■  ■  S.  C.  cited 
IX  Mod.  534*  and  ibid.  538.  Holt  Ch.  J.  faid  that  if  there  be  %  it§itrs^  and  withtat  Uemini  a  Mm 
^eccunt  they  agrte  to  be  clear  aga'wji  each  other,  it  would  not  be  well  without  coming  to  an  account ; 
and  that  as  to  the  cafe  cited  out  of  the  Mod.  Rep.  that  it  was  the  fifft  of  this  kifldj  tnd  by  hia  con&nc 
It  ihould  be  the  laft. 


(M)  What  Pleas  bar  an  Account.   And  what  not. 

•Thectfc  [i.  iF  jf.  delivers  m^nej  to  S,  to  deliver  over  to  C.  tx  donoy  oreK 
^  Speaks  T.  1  commodoto,  and  after  A.  brings  account  againft  B.  if  he 
»J^^anI  pl^^^  never  his  receiver^  &c.  he  cannot  ^ve  in  evidence  the  deliTCiy 
not  given  ovcr ;  for  he  ought  to  plead  it  J^cially.  Mich.  13  Jac.  B.  *  D« 
'^^       3  Elb.  196.43] 

■pon  fiich  iffuc    Biownl.  24.  WilUmghby  ▼•  Small. 

Rort  oh^  [2.  It  18  a  good  plea,   that  it  was  delivered  to  deliver  oveff 

Sty.  355.  '^  kvhom  he  hath  delivered  it  accordingly^   becaufe  he  was  never 

Mich.  1652.  accountable  for  it  but  conditionally,  Icilicet,  if  he  did  not  deliver 

In  crfc  of  it  over.    D.  3  Eliz.  196.  43.  *  Z2  H.  6.  40.  per  curiam.  1  E. 

c^A^.  S-  2.  b.  21  H.  7.  34.  21  E.  4.  55.  b.  1 41  E.  3.  Qi.  t  21  E.  4. 

•  Br.  Ac-  67.     II  19  H.  6.  5.  b.  Adjudged.   ♦•  9  E.  4.  15.  b.  per  curiam. 

***"citei*'  ^*  7  J*^'  ^*  ^^^  curiam.  Contra  14  E.  3.  Account  68.] 

S.  C— -Br.  Traicrfe  per,  &c.  pi.  296.  cites  S.  C. 

f  Br.  Accompty  pi.  12.  cites  S.  C.  that  it  wis  held  a  good  plea  in  difcharge  opoa  the  zBlon,  bat 
not  in  bar,  by  the  heft  opinion. 

I  Br.  Accompt,  pi.  75.  cites  S.  C.  per  Brian,  that  ft  is  a  good  plea  without  trafcrfing ;  for  he 
bas  confefled  himfelf  acG0unuble  cooditionallyy  which  Choke,  Nelc,  and  Yavifor  dented  j  ftf  the  con- 
trary has  oftentimes  been  adjudged. 

II  Br.  Accoin(«,  ^1.  43.  cites  S.  C.  and  he  fliall  not  be  compelled  to  aecoihif,  and  to  pleed  it  b  dif- 
charge of  the  account,  becanfe  he  was  never  accountable  as  here  $  bat  where  he  delivers  it  to  one  to 
vender  account,  and  after  coaamands  him  to  deliver  it,  or  part  thereof,  to  J.  K.  which  he  doci^  theft 
it  is  no  plea  in  bar  j  for  there  be  w^a  once  accountable.    Coitfra  above. 

*•  Br.  Accompt,  pi.  54,  cites  S.  C.    Br.  Ttaverfe  per  tos,  9cc,  pit  t%S\  ^'^tei  St  C« 
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f  3.  So  it  13  a  good  plea  iri  bar  that  it  was  delivered  to  him  to  get 
the  kirtg*!  patent  for  the  plaintifFi  of  the  cuftom  of  certain  goods, 
which  he  ipd  done  before  the  writ  purchafcd ;  for  he  was  not  oc- 
cotintable' but  conditionally.     30  H.  6,  5.  b.] 

[4k  In  an  account  againft  another  as  receiver  by  the  hands  of 
J.  S»  it  is  no  'good-  plea  in  bar  thai  he  was  the  plaintiffs  fervant^ 
and  received  the  money  of  y.  5,  to  deliver  to  the  plaintiff"^  the  which 
he  did acccrdingly.     29  E.  3.  20.] 

[5,  IF  a  man  defivers  money  to  another  to  deliver  to  him  again^  S.P.  2  Bulft. 
and  after  he  commands  the  bailee  to  deliifer  it  to  a-Jlranger^  .ami  he  ^^^  ^^"  36. 
does  it  accordingly^  yet  this  matter  ihall  not  be  any  bar  in  an  mgiy^buc" 
account,     i  £.  5.  2.  h,  becaufe  he  wa^  accountable  at  firji.     H.   ^^^  t^^c  it 
7jac.B.1  .      •        ^u'^^^r 

'  ^  J  plea  in  dif- 

char^  of  account  before  audi  tori  for  that  matter  after  the  bailment^  and  not  Upon  the  bailment. -^-^ 
Siee  (L)  pL  8.  and  the  note  cheie. 

[6.  In  a  writ  of  account' ax  receiver  by  the  hands  of  J,  S,  it  is  *  ^^-  ^c- 

not  any  pleft    in  bar  that  he   received  it  of  J.   S,  to  deliver  to  ^^^^-'J*' 

the  plaintiffs  to  whom  he  had  delivered  if  accordingly  j    for  this  s.  C.  but 

is  but  zpaymetft.     *  o  E.-  4.  16.  b.  pef  Choke.     Contra  2  R-  2.  ^-  ^-  **"*** 

Account  45O  •  _  ^         :  "'''^^*'- 

[7,  In  account  as  receiver  it  is  a  good  plea  in  bar  that  it 
was  delivered  to  him  to  carry  to  London  to  a  banher  to  nzahe  efc'r 
change  J  and  to  receive  bills  of  exchange^  and  to  fend  them  to  the  plain^  • 

vffy  which  he  had  done  accofdinglyy  teV.  For  this  is  tantamount 
that  he  never  was  his  receiver  to  render  an  account  \  for  this 
was  delivered  to  him  to  fixchange,  and  not  to  render  account. 
5  H.  5.  5.  Curia.] 

[8,  [&J  In  account  as  receiver,  it  is  a  good  plea  that  he  ac-  F.n.b.h;', 
counted  before  auditors  afftgned  by  the  plaintiff .     30  E.  3.  j.  b.  liTue   ^^^ '"  *^* 
thereupon  5.  b.  Adjudged  29  E.  3.  28.  26  E.  3.  7^]  th«c"(d)* 

S.  P.  For 
-  the  aftlon  o(  account  is  gqpe.     Cites  7  H.  4.  14.  and  34  H.'  6.  43. 

[9.  So  it  IS  in  account  as  bailff.     30  E.  3.  i.  b.J 

[10.  In   account   as  feceiver,'  it  is  a  good  bar  that  he  hath  •  Br.  Ac- 
ncccunttd  before  to  the  plaintiff  himfeff;    for  thereupon  he  nwr  ^<>"*P*»  P^ 
have  an  adion  of  debt.     •  45  E.  3.  14.  b.  7  H.  4.  14.  b.  30V.  I^bt.  ac^ 
3.  5.  b.  Adjudged  39  E.  3.  5.  b.  34  H.  6,  44.  Curia,  f  21  E.  4.  compt,  pi. 
66.  b.  16  E.  3.  Account  52.  contra..  22  E.  3.  13.  b.  adjudged.!  75-  ^"<» 

S.  p.  per  cur.  and  jet  a  man  cannot  be  his  own  judge.     Br.  Accompt,  pi.  9.  cites  )4  H.  6.  43. 

It  was  awarded  a  good  plea ;  for  by  the  account  before  any  auditors,  or  befoce  the  plaint'.ff  htjnfdf» 
the  adioo  it  alured  into  another  niture  \  for  he  oaay  have  debt  upon  the  arrearages,  and  the  account 
is  derermloed  fm  ever.  Br.  Accompl,  pi.  28.  cites  7  H.  4.  14. — S.  C.  cited,  and  other  of  the  cafea 
here  meptiooed  \  and  alio  4  E.  4.  6ff  Arg.  Saujid.  49.  That  if  the  defendant  of  his  own  gree 
mecQuntt  hiforg  the  plmnttff  b'anjelff  the  account  ihaU  be  good  ^  and  Ibid.'  50.  the  fame  was  agreed  to  by 
the  court. 

The  plea  to  the  account  was,  that  he  had  accmtnttd  before  the  flakfiff  h  OumherJandy  Sec.  whkh 
was  objcded  to  be  a  foreign  plea,  and  therefore  was  refu'(ed,  and  judgment  was  marked  }  quod  cpm- 
putet.  It  was  moved  that  the  plea  was  good,  and  cited  the  cafes  of  45  £•  3*  24.  and  34  {I.  6.  23. 
and  thereupon  praying  an  allowance.  Doderidge^  faid,  that  here  is  nn  mifchicf,  becaufe  it  is  a  good 
pka  befiate  andiron  that  he  accounted  at  another  time  before  the  plaintiff  himfelf ;  wheicupoa  by  Crew, 
Dodoidse,  aiid  Jones,  the  judgment  was  ruled  to  ftand.     Lat.  59*  Pafch.  i  Car;  Hopton  v.  Offal. 

In  account  it  is  a  good  p/ta  that  the  defendant  fuBf  acecunted  hef-rt  the  phintiff  himjWf  at  B*  fu  to 
Ciy  thjthe  fully  accounted  to  the  plaiAtifi>  or  before  the  plaiatiiTy  by  the  opimoil  dbeit.'  Br.  Accompt, 
f).  67*  dtea  4  £•  4.  6» 
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*  [ir.  In   ftn  account  again/f  a  kufrand^    it  is  a  good  plea  in 

bar  for*  him  to  fay  that  his  ^vJfe  'was  a  common  tavemer^  mi 
that  the  plaintiff  dertvered  the  tuns  of  wiuc  (for 'which  the 
account  is  now  brought)  to  h'u  wife  to  fell  for  him^  withmit  tht 
affhttt  and  agreement  of  the  hufhandy  and  fbe  fold  them  accorihnglyi 
and  delivered  the  money  to  the  plaintiff :  it  feems  it  is  intended  that 
(he  was  not  a  taverner  by  the  aflent  of  her  huiband*  13  &•  2* 
Account  50.] 

[f  2.  In  account  againft  a  man  as*  receiver j  it  is  a  good  plea 
.  ih^t  hi  fpas  within  age  at  the  time  of  the  receipt.     21  £.3.  8. 

admitted  by  liTue.  16  £..3.  Account  52.  J 
Br.  Ac-  ^jj^  Jq  j[jj  account  againft  another^  at  bailiff  of  his  mamr^  it 

59.  cites*     is  a  good  bar  of  the  account,  that  th^  plaintiff  Was  a  diffeifor^  and 
ji  H.  4.      the  diffeifee  hath  re-entered.     21  H.  7.  34.  per  Brudnel.] 
3«.  6.  C.  j^^  Account  in  N.  and  B.  Clayn  iaid  B.  is  a  franqhift^  yiig' 

'*  ment  of  the  writ;  for  the  bailiffs  may  demand  conusance  of  plea  \ 
but  if  they  Ao  not  demand  it,  the  defendant  cannot  plead  it.  Be 
Brief,  pi.  477.  cites  39  E.  3.  17. 

15.  In  account  for  tnalt^  the  defendant  pleaded  that  the  plaint'^ 
had  formerly  brought  trover  and  converfion  for  this  and  other  malt 
againft  him,  and  tliat  he  wzs  found  guilty  as  to  party  and  not  guilty 
,  *  as  to  other  party'  and  damages  aj/effld.     Adjudged  that   thi$  was 

no  bar ;  for  i^  might  well  be,  that  he  did  not  convert- tlie  malt  a& 
t  '58  3  the  firft  attion  fuppofed,  and  yet  he  ought  to  account  as  this 
aflion  fuppofes.     Mo.  463.  pi.  653.  Hill.  36  £liz.    Mortima 
v.  Wingate. 


ftt\M)  pi. 
X.  and  me 
notes  there. 

Ift 


(N.)  What  fhall  be  a  good  Plea  ia  Bar. 

[i.  f N  an  account  it  is  a  good  plea  inbar  of  the  account,  that 
*  the  plaintiff  hath  releafed  to  him  all  anions,    22  H.  6.  55.  b. 
agreed  14  E.  3.  Account  73.-  33  E.  3.  Account  130.] 

flian  ism  t^*  ^^  ^^  ^^  *  8^^^  P^^^  ^  ^^^^  ^^^^  ^  plaintiff  hath  r/iSf^i/ /» 

receiver  by  h/fn  all  the  advantage  and  profit  that  he  might  have  by  the  account. 
ether  Bands,  ^  £.  4.  ^fi.  faid  by  Moylc  to  havc  been  adjudged.] 

10  'line  ait  maniur  tf  wy  .rtcmptsy  it  is  a  good  bar  j  for*t)ie  receipt  by  other  bands  is  mj  own  prober 
teceipr.     Br.  Account,  pi.  77.  cites  lo  £.  3.  7.  ■ 

«     But  \f  A.  \/t  accountable  to  B.  and  B.  releafes  to  him  all  Kis  duties^  this  is  no  bar  in  m  adioa  d 
account';  for  duties  extend  to  things  certain,  and  what  fhall  fall  Out  upon  the  account  is  OBceruin; 
'  And  albeit  the  Latin  word  is  debita,  yet  dutfes  do  extend  tti  all  things  due  that  are  certain,  and  thcrefott 
dikharges  judgments  in  perfonal  adbions  and  executions  alfo.     Co.  Litt.  a9J.  a. 

fcut  It  is  not       ^  J.  So  It  is  a  good  plea  in  bar,  that  they  have  fubnutted  t9 
■  iffb^a^ild?.  ^J'/wflri  of  J.  S.  who  awarded  that  the  defendant  (hould  be  ac- 
ton— : —  quitted  againit  the  plaintiff.     22  H.  6.  55.  b.  for  this  is  as  ftrong 
See  (O)  pi.    asareleafe.] 

919.  Taylor  ^    ^ 

V.  Page.-^«»Dc^r  upw  aetount,  the  plaintiflf  rouff f  a/  hefirg  auJitcn,  the  deftndavt  pieadtd  0riiirtmM\ 
tod  becanfe  in  thit  cafe  before  auditors  wager  of  law  does  not  lie  [tfie  plea  was  held  not  good.]  Co^ua 
vpon  other  account,  for  the  action  is  now  in  tnanner  of  record ;  and  yet  the  ftat.  of  Weff.  2.  ii* 
€oes  not  give  \  but  that  if  they  be  found  in  ancirs  thry  ihall  be  committed  to  ward  incphiTiabk ; 
therclbre  for  infufficiency  of  the  plci  the  plaiatiff  Kcoyercd  his  debu  Quod  noU.  Br.  Accsoat, 
fl.  51.  ciiet  4.  H.  '6.  17* 
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Til'  itCoent  of  t  recitpt  by  other  hands,  arbkremsrt  that  the  dcfinJant  JbaU  pay  fucb  a  fum  h  fjtis- 
Jadmt  cf  all  rtceipti^  by  wbich  he  Lad  paid  at  jucb  a  place^  is  a  good  pica  by.ihft  beft  opinion  j  and 
jcc  the  defendant  in  receipt  by  other  ^ands  caoliot  wage  his  law.  •  Quod  no(a.  Br.  Account,  pU.46. 
cites  11  H«  6.  39* 

[4.  So  it  16  a  good  plea  in  bar^  that  after  the  receipt  of  the  Br.  Ac- 
fum  of  Tirhich  the  account  is  demanded  by  the  mediation  of  their  ^g^^^fes^' 
friends,  it  was  agreed  between  them  that  the  defendant  fbouid  S.'c.  that 
mcdte  an  M'tgation  of  100  /.  for  the  100  /.  recei*oed^  and  the  profit  *=  '* »  V^^ 
to  arife  from  the  f aid  too/,  which  obligation  of  100/.  he  made  only  hl*di^^ 
and  dilivered  accordingly  to  the  plaintiff  j  for  the  acceptance  of  charge  of 
the  obligation  deftroys  the  duty,  and  fo  the  fum  in  demand  is  as  "•<»"a*  P«» 
ftrongly  thereby  relcafed,  as  by  a  releafe  of  all  aflions.   22  H.  6.  ***'* 
55.  q..  Curia.] 

[5.  But  it  is  no  good  plea,  that  it  was  agreed  that  be  fbouid 
make  an  obligation  of  100  L  for  the  100/.  received,  ivhich  he 
did  accordingly,  becaufe  the  accord  is  not  that  the  obligation 
{hall  be  made  for  the  100  L  and  the  profit  to.arife  from  it ;  for 
the  accepting  the  obligation  is  not  a  difcharge  of  the  profit  ari- 
iing.as  well  as  of  the  principal,  but  he  is  accountable  for  the 
profit.     22  H.  6^  55.  b.  per  Newton.] 

[6.  So  it  is  no  good  plea  in  bar  of  an  account,  that  the  plaintiff  ' 

accepted  a  Jlatute  merchant  from  him  of  the  fame  fum  in  den^nd,  in 
fatisfa^ion  of  the  faid  fum,  and  a  tun  of  wine  in  fatisfa£tion  of 
the  damages  ;  for  her^  it  is  exprefled  that  the  ilatute  (hall  not  be 
a  difcharge  of  all.  39  E.  3.  4.  b.  23.  admitted ;  for  there  it. is 
pleaded  before  auditors.]. 

[7.  It  is  a  gpod  plea  in  bar,  that  the  plaintiff  granted  by  ind^-  r  j^a  ] 
ture,  that  if  the  defendant  didfuch  a  day  acknowledge  a  jlatutc  mf r- 
chant  to  the  plaintiff,  that  the  writ  of  account  ihouki  be  taken 
as  null,  &c.  <ind  that  he  acknowledged  the  ilatute  to  him,  &c.  ac* 
cordmgly  \  for  thereby  the  account  is  rel^^afed.  20  £.  3.  Ac- 
count 79.  agreed.] 

[8.  But  if  he  fays  he  did  acknowledge  the  fiattite,  the  plaintiff 
being  abfentf  and  that  ie  did  deliver  it  to  the  clerk  of^je  recognizances, 
and  after  carried  it  away  with  him,  this  is  no  good  plea  5  for  the 
plaintiff  is  not  fure*  of  the  ilatute  till  delivery  thereof  to  him. 
20  E.  3.     Account  79.  adjudged;] 

[9.  If  the  defendant  pleads  the  plaintiff^s  acquittance  of  the  fum  In  account 
demanded,  this  is  not  any  plea  in  bat  of  the  account  \  for  by  ^  **f^f,' 
this  plea  he  acknowledges  that  th^re  was  a  dutyfince,  and  a  dfcharge  acquktancc 
fubfequent  by  payment.     22  H.  6.  55.  b.    21  H.  7.   34.   14  E.  3.  in  bar.   Per 
Account  74-  admitted,  for  this  is  pleaded  before  auditors.    Contra  f'"»c"*»  »f 

^  '^  ^        '         ,-  *  one  be  once 

21,  ii.  3.  47.    27  H.  3.  79.  b.J  charged  to 

account,  and  has  a  matter  in  difcharge  of  later  times,  this  goes  in  difcharge  of  the  account  \  but  if  a 
man  bails  goods  to  bail  pver,  wiii^h  be  docs,  this  is  in  bar,  iec,   ^Br.  Account,  pi.  59.  cites  21  H. 

[ic.  So  in  an  account  of  lool.  it  is  no  gooA'hzr  that  he  deli-*  This  plea  \% 

vered  to  the  plaintiff  20  woollen  deaths,  in  full  JatisfaElion  of  the  ^  ^J,^  ^*7* 

lOol.  and  2  tun  of  wne,  in  fatisfaEHon  of  the  profit  of  the  faid  lool.  count  upon 

which  things  the  plaintiff  accepted  in  fatisfadVion  of  the  lool.  the  account, 

andtlie  profits  thereof ;  for  this  is  but  ^payment.  22  H.  6.  55.  b.  barj^for"* 

the  judges  are  judges  ot  the  a^ion,  and  not  of  the  account,  but  the  auditors  aic  judges  of  the  account. 
Br,  Acconnt,  pi.  48.  cites  S.  C.  per  Newt,  and  Alhton.  . 

N  %  <i.  So 


159  account 

♦  Br.  Ac-        [ix.  So  in  an  account  for  lool.  it  is  no  good  pica  in  bar  that 


w.^  and 'therefore  he  took  die  bag  with  the  money,  in  fatisfa£kion  as 
I  Fol.  ia4,  before,  &c.  for  this  is  but  z payment,  f  28  H.  6.  7.  adjudgcd.pcr 
^-  "^^  curiam,  but  a  writ^of  error  was  brought.  J  12  H,  4.  18.] 
S.  c.  cited  [12.  So  in  account  for  certain  tin  received,  it  is  no  plea  in 
^y  W^^  bar  4bat  he /old  the  tin  to  J.  S.  and  tool  an  obligation  for  it  in  the 
fofZl   .  name  of  the  plaintiff:   for  it  is  only  in  difcharge.     D.  28  H.  «. 

■  In  account  '  20»  lM-1 
the  pUintiff      ^     ^^  -^ 

<iedaiedthat  he  detlfoered  the  defendant^  much  cJotb  to  fell  at  B»  in  Spain*  The  defendant/Ztf^/i  tUt 
be  fold  the  fame  at  B.  in  S|>ain»  in  November,  for  40L  £nglifli>  to  be  paid  in  May  next\  and  aUedged 
the  eafiom  of  mercbeniti^  that  if  any  merebant  bad  goods  in  that  kingdom  to  be  fold  to  another  mercbaat^ 
and  beftlh  them  to  be  paid  at  a  day  to  come,  and  this  done  before  a  public  notary ,  and  thereby  a  biOfigned 
to  bin,  and  in  bis  name  who  fold  the  goodr,  and  if  fucb  feller  delivers  to  the  owner  of  the  goods  ftubeiSi, 
this  pall  he  a  difcharge  to  him  of  the  goods;  and  averred  that  he  fold  tea  Spaniih  mercbftnt,  and  took  1 
bill  accordingly)  and  at  London  offered  that  bill  to  the  plaintiflT,  who  rcfafed  it.  The  plaintiflTdemarRd, 
and  adjudged  for  him  by  Hobart  and  Winch,  being  only  prefent.  Win.  52.  Mich.  20  Jac.  C.  B. 
Dodderidge  v.  AnOiony.  And  ibid.  Hobart  Ch.  T.  faid,  that  the  cuftom  aa  alledged  Is  too  Lsgc; 

'  but  ifl>e  hadaUedged  that  fucb  bill  taken  by  the  faffor  fiall  be  as  good  and  effeSlual  to  the  mafier  Ms  if  it 
iadbetM  taken  in  bis  own  name^  thia  had  been  gooda 

See  (L)  pi.  [13,  So  it  is  not  any  pica  in  bar  of  the  account  that  after  the 
V*  t'*  ''^^^'/^  of  *be  money  the  plmnfiff  gave  him  the  money  ;  for  he  ac- 
the  defend,  knowledges  himfelf  once  accountable..  (Ili  feems  if  &is  gift  had 
.  ant  pleaded  bccn  by  deed,  it  would  amount  to  a  releafe  of  the  duty,  and 
Ws  re*cert  J^^^  ^t  fcould  be  a  good  pica,  but  without  deed  it  cannot  be  an? 
of  the  goods,  rcIcafc,   and  therefore  it  is  no  good  bar.)     hi  £.4.  67.  Ad- 

ior  which       judged.] 
theaaion       •'      ^       ''  •  . 

of  account  it  brought,  and  which  receipt  made  him  liable  to  render  on  account,*  the  plaintiff  maife  t 
gifc  of  the  faid  goods  to  the  defendant.  This  was  adjudged  no  bar  \  but  a'gootf  pica  before  aoditars* 
Adjudged  and  aArmod  in  error,  Jenk.  i^S.  pi.  y^^  A.  bails  goods  to  B.   to  bail  to  C.  who 

does  fo#     This  is  a  good  bar  in  accoitht  brought  by  A.  againft  B.    For  here  originally  was  no  account 
.   to  be  rendered ;  ]>ut  in  the  principal  cafe,  before  the  gift,  the  defendant  Was  accountable.     Jenk.  136. 
pi.  79.         •  ' 

In  account  agahjl  the  defendant  as  recehuer  of  bis  mtnj  iy  the  bandf  cf  t  firanger^  the  defenJut 
pleaded  in  bar  a  gift  of  the  money  to  bm  afterwards  'by  tht  plaintiff.  It  was  adoyttcd  to  be  a  good  pka 
before  aoditors;  but  the  queftion  was  if  it  was  fo  in  btf  of  the  account.  And  Waibufton  J.  bciag 
only  prefent,  held  it  good  in  bar  |  for  by  the  gift  it  is  his  own  ftioney,  and  therefore  may  pkad  it  ia 
bar.     Win.  9  P^ch«  19  Jac.  Harrington  v.  Harrington. 

*[i6o]  .  • 

See  (M)  pi.  [14.  So  it  IS  no  plea  in  bar,  that  after  the  receipt  the  plaintiff  com- 
^'  manded  him  to  carry  the  money  to  London  to  a  banker,  t^  mate  ex* 

change  thereof,  dnd  to  receive  bills  of  exchange  to  fend  them  to  the 
plaintiff,  the  which  he  had  done  accordingly,  &c.  For  this  is  only  in 
'  /i^Z>flr^^ pf  the  account.    5  H.  5.  5.] 
Br.  Ac-  [15-  It  is  no  good  plea  in  bar  of  the  account  that  he  was  robbed 

•ompt,  pi.    ^f  the  money  by  certain  felons  j  for  If  this  fliould  excufe  him,  it 
l?*c!-!       ought  to  be  pleaded  before  the  auditors.     9  E.  4.  40.  b.  Curia.] 
Account  [16.  So  it  is  no  plea  that  he  received  it  to  carry,  and  was  robbed 

from  the       gf  that  and  other  his  gpodss    C6ntra'22  E.  q.  Account  1  ii.l 

time  that        *'  **  "^  .  •* 

he  vkas  receiver  of  money  ^c.  Per  Caft.  the  receipt  was  upon  condition  that  if  the  defendant  csmeftft 
with  the  m'inty  to  the  camp  at  Northampton,  that  then  bejball  acount,  and  otherwije  not'^  and/Ji  th^ 
be  was  rcbhed  of  the  money  be  fort  be  came  to  the  camp.  Sec,  ahfque  hoe  that  he  toas  his  ricei'ver  i>  rf«y 
Wiir  maimer*     Per  LitdeU^A>  this  is  in  difcharge,  and  not  in  bar  \  but  it  was  held  a  good  plea  in  bir. 
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Qno4  iiota»  qazreif  he  fl&all  take  the  abfqae  hoc.  It  feemt  that  he  Aall*  Br.  Accompt,  pi.  69. 
cites  5  E.  4.  4« 

Debt  upon  boad  tp  aettana  for  money.  Defendant  plmded  that  ht  did  auoant*  The  plaintiflT  rtffted 
tbatjacb  a  dot  tbt  defendant  receivtd  26U/br  tobich  be  bds  not  gcnunted*  The  defendant  rejointdtbat 
be  accounted  thus,  v/ac.  tbat  certain  tbiei/es  brake  open  bis  compiing-bonfe,  and  jiole  tbe  m^nvy,  tubere»fbi 
lave  tbe  ptaimif  mtkorn.    -And  the  court  held  this  an  account,  and  no  departure*     2  Lev.  5  PAfch. 

t3  Car.  2.  B*  R.  Vere  v.  Smith.  Vent.  xix.  S.  C,  adjudged  for  the  pU'uniif« %  Keb. 

761.  pf.  30.  S.  C.  and  held  accordingly  per  cur.  Ibid.  779.  pU  8.  fays  that  judgment  sras  for 

(he  plaintiff*,  nilt  the  robbery  be  tried.  But  Ibid.  380.  pi.  52.  fays  that  the  rule  for  trial  of  the  mat* 
ter  being  difobeyed,  tbe  court  gave  the  plaintiflfleaTe  to  difcontinue,  the  robbery  being  a  good  bar.  -—^ 
S.  C.  cited,  and  ailo^xd  for  law.     6  Mod.  1 39.  Pafch.  3  Ann.  B.  R. 

17.  PUne  computawt  is  a  good  plea  In  account,  therefore  it 
feems  that  wh^re  the  phintiff  had  had  account,  he  fhall  never 
hare  account  of  it  again.     Br.  Accompt,  pi.  lo.  cites  41  £.  3. 9. 

18.  Payment  to  the  plaintiff  or  ajlranger  is  a  plea  in  difcharge', 
and  yet  may  be  pleaded  in  bar.  Rayn>.  57.  Arg.  cites  Raft. 
£nt.  16.  19  H.  6.  5. 

19.  Account  of  the  receipt  of  100  marksj  t9  render  account  at  P.        ^ 
in  Loudon  ;  hcjhall  not  plead  that  the  plaintiff  delivered  to  him  the 

100  maris  at  o.  in  the  county  of  E.  to  deliver  to  J,  S.  which  he  has 
done,  wthout  traverftng  the  receipt  in  London  ;  bUt  it  is  a  good  plea 
that  he  received  the  100  marks  in  London  to  deliver  to  J.  S. 
which  he  has  done  without  traverfe.  Note  a  difference  per  tot. 
cur.  For  if  he  has  not  delivered  it  over,  he  is  accountable.. 
Br.  Accompt^  pi.  47.  cites  22  H.  6.  49. 

20.  The  defendant  in  account  as  receiver  faid  that  at  another 
thnCf  in  writ  of  account  of  the  fame  receipt,  he  was  adjudged  to  account 
at  tbefuit  of  the  fame  plaintiff,  &c.  And  pefDanby  and  Moyle,  it 
is  no  plea  ;  for  if  he  has  not  taken  execution,  he  may  have  a  new 
action.  Contra  per  Litt.  and  Choke ;  for  the  nature  of  the  ac- 
tion ic  changed  by  the  judgment  from  matter  in  fa£l:  to  matter  of  . 
record.     Qusere.     Br.  Accompt,  pi.  57.  cites  9E.  4.  50. 

(0)  What  fhall  be  a  good   Difcharge    [or  Plea]   [  jgj  j 

befofe  AuditoYs. 

[i.  TT  is  a  good  difcharge  before  auditors^r  afaSlor  to  fay  that  Br.  Ac- 

•■•  in  a  tembefl,  becaufe  the  ihip  was  furcharged,  the  zoods  <^<>'"P^  P'- 
Mfere  flung  tnto  thefea,     Dubitatur  41  Jt.  3.  4.  J  S.  c. 

[2.  It  is  no  good  difcharge  before  auditors  that  he  was  'fobbed  Br.  Ac- 
of  the  goods  by  certain  felons.     Dubitatur  9  E.  4.  40.  b.]  compt,  pi. 

S.  C.  S.  p.  held  by  Popham  to  be  a  good  plea;  but  Gawdy  c  contra.   Mo.  461.  pK  650.  Hill. 

39  Eiis.  WoodlifTt  cafe Ow.  57.  Hill.  3&Elis.  Anon.  S.  C,     Gawdy  held  it  no  plea  iit  bar, 

becaufe  he  has  confcHed  himfelf  accounuble  by  the  receipt ;  nor  any  plea  before -auditors.'  But  Pop- 
ham  heid  it  •  good  plea  befote  auditors. 

4 
t 

[3.  It  18  a  good  difcharge  before  auditors  that  he  was  robbed  4?n>'  ^f- 
of  the  gobds,  without  his  default  or  negligence.     Co.  Litt.  89.]  hy\\T  ^^^ 

courty  irg.  m  Soothcot*s  cafe,  that  in  account  it  is  a  good  plea  before  auditors  that  he  was  robbed,  aa 
appears  by  i2  E.  '3.  Account  1 1 1.  41  E.  3.  3.  &  9  E.  4.  49.  and  if  th«  h(Xm  did  his  bell  to  fave 
ike«9  hgfluMbedifcharged.   ■      1  Sec  (N]  pi.  i5>  i6. 

N  3  [4.  It 


Br.  Ac- 


i6i  Account. 

Br.  Ac-  [^.  It  is  a  good  difchargc  before  auditors  in  account^  as  neeiver 

STcittt  '    rf^o\,  if  he  tenders  the  lol.  andfivears  upon  a  boojc,  that  after  the 

S.  C.  time  that  the  money  was  delivered  to  him,  that  he  found  nothing 

that  he  durji  to  buy  for  fear  of  lofs  \  for  he  Is  not  bound  to  buy  fo  as 

to  tofe,  for  he  himfeli  (hall  bear  the  lof%  and  not  the  plaintifFi 

46  E.  3.  Account  40.  J 

[5.  (It  feems  a  receiver  is  not  bound  to  buy  and  fell,  and  there- 
fore it  fecms  it  is  intended  that  he  hvos  a  receiver  to  merthan* 
dize.J  ] 

[6*  And  in  this  cafe  the* plaintiff  (hall  not  be  received  to  aver 
66?ciiei  *    contrary  to  his  oath.     46  E.  3.  Account  40.  J 

[7.  If  goods  and  merchandizes  arefhippedva  a  (hip  to  he  fold  in  Bar* 
hary^  and  delivered  into  the  cuftody  of  a  bailiff,  ad  merchandizan- 
dum  &  vendeudum  according  to  his  difcreti^y  and  thereupon  hi  goes 
with  the  {hip  and.  merchandizes  'to  Algiers  in  Barbary,  and  there 
defires  leave  to  trade  \  but  before  he  can  obtain  it,  the  faid  town 
furprizes  them  wthfbips  of  war,  upon  pretence  of  damages  re- 
ceived by  them,  and  the  Englifli  before  ^  upon  which,  for  the  rt^ 
demption  of  the  ihip  and  merchandizes  in  the  fame  fhip,  hy  cm" 
pofttion  between  the  merchants  of  the  faid  (hip  and  the  faid  town, 
he  and  all  the  other  merchants  ivere  compelled  to  pay  fo  much^  &C. 
f  ■■*■     I  And  fo  the  average  upon  all  the  goods  in  the  faid  Ihip  did  amount 
•  Fol.  115.  unto  *  67I.  per  cent,  for  their  redemption^  and  according  to  this 
"•     '-'    -^  rate  the  average  for  the  faid  goods  amounted  to  fo  much,  t^cforvjbich 
he  prays  allowanccy  this  is  a  good  difcharge  before  auditors,  be- 
caufe  this  was  done  for  the  prefervation  of  the  refidue.     Mich.  9. 
Car.    B.  R.  between   Brown  and  Robinfon^    per  curiam.     But 
judgment  was  given  again (t  the  defendant  for  another  ihatter. 
Intratur.  Mich.  8  Rot.  186.] 
F.N.B.116.        [8.  If  a  bailiff  of  a  manor  pays  the  relief  of  his  mafier  to  the  lord  to 

nc^ote**  ^^^'^ ''  ^^  ^"^^  ^^  ^^^-  ^^  allowed  this  upon  his  account,  though 
there  (c)      tc  had  uo  warmnt  from  his  mafter  fo  to  do,  becaufe  this  b  a 
S.  p.  tc-     cafual  thing  of  common  courfe,     4tEdw.  3.  Account  33.  Curia.] 
eordingly.  ^^^  £^^  j£  ^  bailirF/>a)/J  a  thing  that  is  not  cafual  of  common  courfe 

without  warrant  from  his  lord,  he  (hall  not  have  allowance  there- 
[.  162  ]  of  upon  his  account,  41  Edw.  3,  Account  33.  Curia.] 
Browol.  25.  [10.  If  zfiHor  buys  certain  things  for  20I.  which  are  not  vwib 
rficre"a"  '^  though  he  did  as  well  as  he  could,  yet  he  (hall  not  be  al- 
cordingly.  lowcd  for  fo  much  upon  his  account.  41  Edw.  3.  9  b. 
See  pi  ao.    •}•  46  £dw.  3.  Account  40.] 

*}-  Soof  a 

baili/r.     Br.  Accompt,  pi.  10.  cites  S.  C.  per  Finch.  .  Ibid.  pi.  66.  cites  S.  C.  thitif  a  bii' 

liff  merchandizes  and  lofes,  if  he  does  as  well  as  he  can  he  ihall  not  bear  the  lofs  but  the  lord,  as  it  is 
iaid  by  fomc^  but  coocra  of  receiver. 

[  1 1 .  It  is  a  good  difcharge  before  auditors  that  he  acknowledged  a 
J^a(ute  merchant  to  the  plaintiffy  in  which  he*  was  bound  to  the 
plaintiff  in  a  certain  fum,  which  is  as.  much  as  the  plaintiff  de- 
mands, and  that  he  gave  another  thing  in  fatisfaciion  of  the  pr<f^ 
thereof   '30  Edw.  3.  4.  b.  23.  adjudged.] 

•  [12.  If  a  man  receives  money  of  J.  S.  to  deliver  to  J.  H*  as  0 
vieffengery  m  an  account  againft  the  bailecj  he  Ihall  be  difchargcd 

before 


flccoum.  162 

before  auditors  by  tender  in  court  of  the  principal  fum ;  for  he  // 
not  to  account  for  the  profit  thereof  \n  the  mean  time,  though  he  hath 
detained  it  for  a  long  time,  for  he  did  not  receive  the  money  to 
merchandize,  but  only  to  deliver  over.  2  Rich.  2.  Account  45. 
for  he  had  no  warrant  to  merchandize  with  it  to  gain  or  lofe.] 

[13.  So  if  my  bailiff  of  my  manor  receives  the  rents  of  my  te- 
nants, and  retains  them  for  2  or  7  years,  yet  in  a  writ  of  account 
he  is  not  to  account  for  the  proht  coming  therefrom  in  the  mean 
time,  for  he  had  not  any  Warrant  to  merchandize  with  them,  or 
to  gaiii  or  lofe.     2  Rich.  a.  Account  45. j 

[14.  &  in  an  account  as  receiver  where  he  is  not. to  merchandize j  In  Come 
he  is  not  to  account  before  auditors  .for  the  profit  after  the  re-  "fcainan 

^^•4.  T  aaion  of 

Ceipt.]  ,  .  .  ,  .  ««ompt 

15.  But  otherwife  where  the  receipt  was  to  merchandize^  for  againrt  one 
there  he  hath  a  warrant  to  crain  or  lofe.     2  Rich.  2.  Account  4c.  "^«c<rptoT 
Rich.  2.  Account  47 .  ]  h^  n,^,  j^ve 

aliytoanc:  of  his  exf-nres  and  charges^  and  aJfo  (hall  acampt  fcr  the  prof t  be  rect'wtd  or  might  reajottahlj 
recemt  \  aod  thi&  wa3  pit>v}ded  by  law  in  favour  of  merchants^  and  for  advanconent  of  trade  and  cra^c. 
Co.  Litt.  172.  a. 

[16.  So  though  the  receiver  retains  the  money  in   his  hands  Af count  Het 
without  any  employment,  //  he  miiiht  have  employed  it  for  profit.  ag«»fl^  him 

2  Rich.  2.    Account  45.].  hasormlght 

have  gained  by  ttie occupation.     Per  Luke  J.<  D.  ii.  b.  pi.  130. 

[17.  But  h'ejhall  be  difcharged  oi  the  profit  in  this  Cafe  by  his  oath  *  B'-  ^c- 

that  he  could  not  find  any  thing  to  buy  by  which  he  might  gain,  gg"  c^teT* 

2  Rich.  2.  Account  45.*  46  Edw.  j.  Account  40. J  s.  c. 

[18.  And  i^'t  plaintiff Jball  not  be  received  to  aver  contrary  to  his  Br.  Ac- 

ftrfi.    46  Edw.  3.  •  Account  40.]  ^^"^^V  p^* 

S.  C. 
[19.  In  account  as  bailiff  curam  habem  is^  adminijlrationem  de 

quibufdam  bonis  &  merchandifis,  fcilicet  cloves  ad  mercbandu- 
zandum  isf  proficuum  inde  fociendum  ^5*  compotum  inde  reddendum, 
he  ought  tty  tender  an  account  before  auditors  of  the  profits  made 
thereof.  Mic.  9  Car.  B.R.  between  Bro%vn  and  Robinfon,  ad- 
judged upon  a  demurrer,  where  it  appeared  by  the  plea  of  the 
defendant  that  he  had  made  profit  thereof  by  fale,  and  yet  he  had 
accounted  but  according  to  the  value  at  the  receipt  thereof,  Intra- 
tur.lMich.  8  Car.  B.  R.  Rot.  186.] 

[20.  In  account  for  merchandize  the  defendant  fliall  be  charg-  if  i  dciivw 
cd   if  he  might  have  gained  more  in  fuch  or  fuch  a  thing,    &c.  goods  to 
6  Rich.  2.  Account  47.]  '  °T  °^  ?* 

^  I  -*  ^  vanie  of 

to!,  to  traffic  with  for  my  ofe,  and  he  fells  theni  for  xol.  I  have  no  remedy;  butif  ifty  baiiiif  buyia 
tiktog  for  lol.  which  is  not  wosch  it,  he  (hall  not  be  aU<iwed.     Brownl.  13.  In  a  nota. 

[21.  So  my  bailiff  fhalL  be  charged,  if  he  fells  a  quarter  of  coru  [   163  ] 
for  40  d.  %vhen  he  might  have  fold  it  for  half  a  mark,     6  Rich*  2. 
Account  47.] 

[22.  If  a  man  delivers  money  to  anet^er  to  deliver  oiver  to  J.  S.  The  cafe  of 
and  be  does  it  accordinely,  and  £ffter  bailor  brings  a  writ  of  qcrount  ^^*  J- 

againft  bim^  aad  he  pleads  never  his  receiver,  &c.  and  this  is  .,in  account. 

JJ  4  found 


* 


ifij    .  Account. 

tgainft t).  found  agalnft  him,  bccaufe  lie  caqnot  give  this  fpecial  mattar  m 
/er  reeafft  of  evidenbe^  inafmuch  as  he  was  once  accountable  conditionally  if 
llid^ofJ.  ^c  d^^  ^^^  deliver  It  over,  he  (hall  npt  after  be  Tccdved  to  plead 
to  thf  fiai'n.  this  matter  in  difcharge  before  auditors, ,  becaufe  this  plea  proves 
tifi  fjh  him  not  *tQ  be  ac<2)ttiitablc,*  which  is  found  and  adjudged  againft 
Sred'^on    tiAv '  D.  3  El«.  ip<5,  b.  43.  agreed  by  fcveral.] 

me  unquei  receiver  per  nunut^a  ^^  '^s^  found  far  the  flaint^  yvA  the  dcftndj^nt  p/eaikJ  before  auditory 
that  ly  tbt  apf>otntment  cf  4-  b*  kkd  paid  the  money  to. J.  M.fcr  the  debt  of  the  plaintiff.  Adjudged  U 
ill  plea,  and  contr^y  t^tbefrfi  iffu§\  whoftm  it  WMS  fwd  that  he  norer  >¥M  rcceiw,  Ac     Hutt,  i%i^ 

^S>3V  hl'an  account,  if  die  ^l^xvAS declares  of  a  receipt  of  looo 

dollars  monda-  ^euetia^  the  valu^  of  each  dollar  beinz  4  /•  monet^ 

\4^glia^u^  in  totoje  attingumt  ad  valorem  to  fi  tnucby  occ.  to  which 

the»defendapt  pleads  never  ^  his  receiver  to  render  account ^   upon 

which  they  arfe  at  iflue,  and  it  is  foupd  for  the 'plaintiff,  by  which 

th^  defendant  is  judged  tp  aeco;int,  the  defendant  is  not  bound  to 

render  an  account  ot  the  dollars  as  they  are  valued  in  the  decla- 

*  ration  accordhig  to  -the  valiie  there-  Ihcwn,  but  he  mayjhevj  before 

'  the  aadfiors^  of  iv^at  value  they  were  at  the  tifne  of  the  receipt,  and 

, .  according* to  this  he  Ihalf  accounf.  Trin.  j6  Eliz,.B.  R*  between 

'  Beecher  dnd  Smithy  per^ curiam.] 

^4  111  ac-         f^4.  He  cannot  alledge.  a  difcharge  by  matter  done  beymd  fea^ 

count de-      nvhicbisnotiriakkT^erel    41  E.  3.  4. J 

fe^dant  Jaid  .  ^         ^  ^  *   f  j 

that  be  bought  }fwels  in  Brcteignefor  j^dol^  and  in  Breteigncy&nvM/  thim  to  tbefiaintiff,  find  pmt  them 
into  a  I  ox,  and  delivered  the  pTalntifftbe  key  of  the  bor  locked  fn  Breteigne^  and  pfter  delivered  ta't^ 
plaintiff  in  A*  in'Et.gtand-tbe  box  {  and  the  plaintiff faid  that  the/e  which  be  bailtd  to  b'tmat  j§»  vai  vcrsh 
but  4c/.  and  after  the  plauitlfF  recovered  400I.  except  40L  The  reafon  feems  to  be,*  becau^  eke  buyifti 
^nd  ditwtry  ot  B.  beyond  fee,  u  wot  triable  here*    Br.  Account,,  fh  io«  cites  41  £•  3.  3.  9. 

Titth.  TU.'  L'^S*  It  is  no  plea  in  bar,  that  he  bailed  the  money  to  y,  N.  by  the 
Account,  plairftsjfs,  command,  but  a  good  plea  in  difcharge  before  auditors, 
s.'c.'*and^  B,  R.  Account,  pi.  31,  cites  la^ll.  4. 18^ 

$  P.  }fjf  HuJt^  ^uod  curia  conceffit. 

26,  Account  againft  a  receiver,  of  aol,  Yit  f aid  that  after  the  re^ 
eeipt  he'married  the  fjler^of  the  plaintiffs  for  which  hefbould  have  20K 
and  the  pl(iiniiff  granted  to  him  that  bejbould  retain  this  infvllpay* 

^  '  tment,  'judgment  fi  aQio,  a«d  no  plea  in  bar  of  the  account,  but 
it, is  a  gopd  plea  in  difchargo  of  the  account  before  auditors.  Br^ 
Account,  pl,'3i,  cites  12  H.  4,  i8,  , 

27,  The  defendant  acknowledged  th(  receipt,  and  auditors  were 
ajftgned,  an(f  the  plaintiff  did  not  cotkcy  and  the  auditors  certified  it 
Jo  the  court ;  wherefore  they  awarded  that  the  defendant  ihould 
go  quit,  foi  as  to  this  account  he  is  difcharged  \  but  firft  the 
jtjiices  demanded  him,  and  he  came  not  ^ '  knd  further  they  ay^arded 
that  the  warden  of  the  Fleet  (hpnld  permit  hlxp  tp  go  at  large 
Br.  Account,  pi,  45.  cites  2i-H.  6.  26. 

'28.  Account  agaitift,W.  as  bailiff,  "who  pleaded  never  Uf  bau 

.     ^5^     After  vcrditt,  and  judgment  quod  cofnputet  upon  the  accouaty 

the  defendant  fhenved  q  difchnr^Cy  arid  fo  to  iflue  again,  and  a  ver- 

iiclfor  tie  plaintiff',  and  tl^crc  being  a  detnurrec  to  pari,  the  rf^ 

•  '         "  '  fendast 


*  *» 


Account.  1^4 

finiani  fienvei  ihat^his' finite  l^td  title  ofdovoer^  amf  entered firfty  and 
enjojed  as  guardian  infocage^    and  fi  prayed  alk^ances  of  the  third 
part.    It  was  infifted,  thaV  th6ugh  bailiff  qn  aacount  iKall  have 
adion  for  furplufagc,  yet  the 'recqfver  *€;•  guanKan  Sn  fq9age  fhiill  '       *  . 
not;  and  that  here  the  xlefenJififtt "w  -ctiafged  a^  bailm!.  ;  And* 
per  cur.   accordingly,,  and*  th*:ft\tihi6   n}ixter *JhuId  ^ave^lim\  • 
pleaded^  and  it  (hall  ^lot  he  atloWcli  upcg^  "accoui^t^;  Ibrbe  YiTi^paJpfd 
the  adv. 
Wilfon, 


found 

trementfor  all  accoui^y^Bhnji  Hc^  *andthnt  he  kvA  aift^/fcd  to  pay  S.^cric- 

lol.  only,  in  diTcharge  of  aW  accounr^, 

accordingly.     But  adj  udged  for  thc^  pj: 

before  the  zCtionJhotud  have  ^een pieantd in  hur  of  ^g  ahion^' 4;h.ic\i  though  iL 

is  noti}  too  late  ta  fk)  before  the  audtforit  ,'Qr(f.  C».  1 1€:  pi  roi  arbitrament 


•    •,      »  «      .     • .      nvas  made 


•    « 
I 


Trm.4Car.  C.  B.Tayfervtftige.  •     '     *  ,•'     '      ;•    *.\  -  ,^      . 

fi^kn  brought,  it  cankoi«b«  p!!adea  belbre  tnc  auditor;,  bat  he  9UgKt  t^^av^his  aiA^iu  qvxreb* 

30.  An  accord  with  faikfaHion  ^TCi2.y  .be- 'pleiUled  in  b^r*pT  ac-'*' 
count,  but 'not  in  difchrflrgt  Before  auditor^;  •  gdr'CitfoJcc  .J.'  to  ••  , 
which  the  court  feemed  to  agree;    Het.  i«4.  ^  *  4»"    •.'*'*'                 '  . 

31.  J5.  depoftted  20oL  betted  0^.  a  hor/i:rrac^'in.}ie  hands  rf  C.  tQ  S.  C.  cHi 
he  delivered  to  the  ivinnm-^*  as  by  articles/^e*ween  tll6  parties.  Sty,  410, 
C.  delivered  the  200I.  tO'tiie  ctller  party,'  fuppbfmg  he  Jia4  tvm  ■^"* 
the  wager;    whereupon  B. , brings  .account,  againft  C.-'a^  his  re- »  ".      *  ' 
ccivcr.    C.  as  to  rool.  pleaded  tier  unques  rejceiver )  vherenpon; 
he  was  adjudged  to  account  before  auditors,  wheVe  he  pleaded.  \n  \ .  J 
difcHarge,  that  he  had  delivered  the  money  to  the  $thdr  that^  ivott  the  •   •        •    • 
ivager*     Th^  plaintiff  replied  that  there  nvas  foul  plajy  Sec,  diid  fi 
he  ought  not  to  have  delivered  the  nmn'ey,    «Rol].  Ch.  J.  held  t^e  plea 
not  good  ;  for  he  bein^  adjudged  to  accotmty  implies  thAt  the  ,mofeey ' 
nuas  fairly  %aon  by  the  plaintiff  \  and  Jerman  and  Nicholas  J.  agreed 
that  judgment  ought  to  be  for  the  plaintiff.    Sty.  353.  Mich. 
1652.    Boynton  v.  Cheek. 

32.  After  judgment  quod  computet' the   defendant  ^/fj</<f//  '"**^'* 
before  the  auditors,  that  he  had  delivered  over  part  of  the  money  \  againftehe 
upon  dematrer  it  was  infided  that  this  plea  is  contrary  to  the  defendant 
verdia  on  the  firft  ludgment.    And  per  Roll.  Ch.  J.  TJie  books  »^«^*^» 
generally  arc,  that  this  plfea  is  in  bar  of  the  account ;  but  here  the  menc*q^od    ^  ' 
plea  of  delivery  over  has  made  it  a  plea  in  bar,  and  it  would  be  computet, 
mifchicvous  to  plead  it  now ;  for  then  the  fame  iffue  would  be  ^/^(^''fj^f 
tried  twiccy  and  fo  there  may  be  contrary  Terdi£ts.    Judgment  .oditori, 
for  the  plaintiff,    Styl.  410,  Hill.  1654,    Pendarvia  v.  St.  *Au-''**^ *«»■'- 

L»  '  &ivedthe 

^^^'  :    m^eyoftU 

plaintiflr/*  Aetroer  ever,  whkb  be  bad  accordingly  Jonei  per  Rol).  Ch*  J«  if  he  had  pleaded  that  he  had 

paid  k  over  Sy  the  confent  ef  the  flaintijfy  it  had  been  good  before  the  auditors,  and  it  IS  a  gaod  ple»  ia 

btf  if  tb«  moaey  be  paid  accordingly.    Styl.  43c.  HiiL  1654.     Kirk  r*  Lucas. 

• 

33.  In  account,  as  receiver  of  20I.  the  defendant  pleaded  that 
plaintiff  dclivertd  it  to  him  to  pa^  over  i$  fuch  perfons  or  Sir  G.  M. 


•     • 


Jhoutd  think  jit y  who  awarded  it  to  he  delivered  ov^  id- 000^  H,  &c. 
abfque  hoc  t^at  he  %)as  their  receiver^  alitor  vel  alio  mqdo.'  It  was 
found  for  l!he  plaintiff^  and  judgnknt  quod  computet.  'Before  the 
Auditors  he  pk^ded^Jh}  afl'  ^Jhfwidn^  Upon  which  the  plaintiff 
jderaurrfetL'  ani.tlii^  (;ourr(eei30^<a,thiiik*  that  the  plea  was  good 
pndUgh.  %iiJTc^$*j>  l^cli.  *i4  Cjjf.  7i*  BrTl.  Southcot  v»  Rider, 

•  *',34-^*Ih  accouAt^acainft  a  bailiff -f or ^a  "^nrl  rucllacey  defendant 
'  '  pleaded  Ti(e^*jin|}iie»  i)^t]ifF/*a;id  b^foce  [  aydit6rs  pleaded  In  dif- 

^  charge* thavJie  ^tiv?>rcl  It  pper,  ty  appdini^pmt  'to  a  goldfmithj  on 

^  '     hgteerfji^iil  to  jf(^fjlK'hk'ihfef:    Plaiittifl^.' rtpji^d  . fton  (^ItberaTit. 

'!tldFi(nK}ti3t%)eimirr<(^»^^d  Wtlf»  if  tlieid^iijery  0¥ef  had  not  been 

f  ^65  3  ^^cd  to'^  Vj^^f^^'^^^^^i  ^(*as  it  is*  4\pt  (femurrer  was  held 

/rjvolotl*.*  *  The  plaintiff  ajfo  trdverfed  t^fc ^dcHvery^by  appointment ; 

•  hn^  thQ'C<5urt*herd  the'aj)potntq;ient  ^Qt  tfaverfable^  the  bailiff 
having ^riggial  pbwc^  to  agjry ^ ;  but  ^ic  cjpVu^t  orj^cned  an  amend* 
irt^iitjhv  cbn^itt.^^  Keb/ 4j5i^.  pt.  39-  J^^i^di.  IS  Car^a.  B.R. 
VangaiwxcU.Vw'BrQwtiwiclL'*    *"  ^v    ♦    *.  ^'  •'      •  •      . 


Y,  theni,;yrt  ,th^yAVcr^  mi^ch  wdrfe,  .and  ^hat  they  remmited  in  bis 
J^apd/.JoP'  vant  af  bujeisy  '^d  ieUtglikl^  'to  hi  jRll  wrfi^  lie  fold 
iietfi  upqH  freiSt  ft  'h  perfofi  heyona  fii>     tjpon  demuryel*  the  plain- 
tiff had  jvdgtnjCilt  ^  fcr  whfere  ^^iteefchartt  deliv'ets^  goods'  to  his 
Jfa£U)r,ad  jnerchaiu|i9an^uifn^  ii^'catmoV  fell  them  upon  credit, 
•.    un*]ei^  he  nath  a*  p^rficulai*  comn^Slion^fo  to  do.'    1  ^od.  100. 
\Trin..>28Car.  !«.  Cl^.  Anor^'.        V 
.  36;, Ny, plea  »vhicKw6uld  have  hk^a^^good pka  id  tar  of  the 
effioHi  :fliali  b^  pieced  befor^  tiudi)x5t$&    Agreed.'   Arg.MO  Mod* 
*  a!i.  f  aCch.  10  ^iml  B.  R.  in  cate  df  Biihop  v.- Eagle. 


•  •  • 


(P)  What  will,  be  4  goocT  DifcKarge  without  Deed. 

^unt%I  •  C?*  1^  ^  ^^'^f^  ^o§s  h  thftfg  'thfit  leiongs  to,  him  as  bailiffs  as  to 
%t.  citea '  P^y  r^f'tsy  or  fiidk  things,  which  are  due  of  rfght,  Trbra 

S.  CJ.      .    the  iftanor,    he  Jball  aver'  tlus  without  writing.     42  Edw.  3. 
6.  b.  25.]  '  **.'.• 

zmtu'pi'         ^^  ^^  '^  feems  he  may  aver  a  paym/tt' by  command^  which  cf 

a6.  citct    '  ^ight  does  not  belong  to  him  as  bailiffs '  aj  t)iat  he  by  coxxunand  paid 

.  S«c:  and     (fj,  for  the  maintenance  of  the  plaintiff's  brother.    42  E.  3.  6. 

•     %» that  of    K   « ;  T  r  '^    .  -^     .    ;> 

wbicb  4pe9,  n^t  touch  his  bailywck,  it  u  not  reafonable  that  he  ih(Mld  have  ^e  arerment  withovt 
•wranty^.by  whichi  &c.  ^  adjornatur,— — Fit«k.  Tit.  Accoimt,  pi.  27.  cites  S.  C.  and  S.  P. 
>y  Pmth.,-.; 

Fitji.  tjt4  ,  ^j.  So  if  a  man  appoints  arranger  or  hisjirvant  to  recnve  money 
pi.  a?.  c*iitt  ?"  ^^  flame y  and  he  receives  and  pays  it  aver  by  his  command^  fcc 
s.  c.  fifd.  may  aver  this  without  deed  5  fof  the  ftranger  is  "his  ftrvant  for 
f'iii^-^      the  time.    42  Ed w.  3.  24. J 

•  [4.  I« 


account.  165 

[4.  It  IS  a  good  difch^ge  that  the  plaintiff  was  indebted  to  him  ^'^P*^*  t«t. 
in  the  fame  fum^  and  granted  that  the  defendant  fbouid  retain  it  in  ^^^l^^l\^ 
fatisfadion  of  his  debt,  without  deed.     12  H.  4,  18.]  s.  c.  ti^ 

that  after 
the  defendant  was  awarded  to  accoant,.&c.       ■      Br*  Account,  pi.  |i.  cte  $.  C.  [bot  m  Jieitiij^  ti 
thde  cifes  is  any  mention  oi  a  deed.] 

m 

[5.  So  It  is  a  good;'<^chaTge  that ^ he  deliveped  the  money  to  q  Br.  Ac* 
Jlranfirer  by  the  plaintiff's  4^)hMf (4.  '  XaTH;  2t,  «i8.4  •*'    ."*■  con)pt,p|.ji,- 

[o.  The  2LCCo}M2Xithcm^dpargaf  as  baihff  01  \manei*tnay  aver 
itliout'Ihtwing  \i  de^A  o^;ldqultllnJ?(^,;  that  ksltb  a  ^certain  fum  ojf ' 
oncjr  &  pnidSi  by  th^ ^plaifi^ff's  cdfjfmahXtkTT^tie ^plkintiff's  fe^  ' 
ceiver  of  \he  fanm  man^^^/f  for  he  catinoVoblig^  lurn  |o  aive  a  tally 
oracQuittince.*.'^,i3  Rtoh,  2*  'Acpotint  5^.  adjudged. J 


Wl 

mone 


phhtff  'UMf  ^u   averted  .witK^jl  1l^citi||)g  deed,   nxTgod^  .'^.  Mdhftrassi  pf.  .14S.  cita 


.*•,••'      d"    -       •  I'    V  V  ♦     .'.        • 

[8,^  Bttt  iru  account .a^^iiT^ a  baiKff  thc.defciid^ht  can  not  aver   ^  166  J 
a  deliverf  over' Ufemof^er^  \^c*  with^t^wrhm^  ^r,  tglly,   6  Ribh.  2.     • 
AccoinW47-«pcr  Bellepilp/  -Tj'^^pijS  Vs-rt  this  is  niten^ed  of  a 
voluntirj'  d^bvejf y  •  upon  *  a' *J^Rjrg^i»  Jbclft^eeli '  them^  without  the  .  ^ 

ccfifmand  ijf  the plaiptijiy   *  ^^?  •"    v' '-*     .-      ,     ^ 

9.  Acoqufit  a»  Vecovaf  v^^o^  I'y  />tli^^  hands'.    Tlie  defend-  *S.  P.  Br. 
ant  Jafdi,  tlkU  /t^  ftafntiff  i^d ^  dec^  '^  the  fame  receipt ;  judgment  ^""^^^  ?"• 
if  vnth%nt^fo€v^ing  t]Se  JW,*ft(r.»a!5^ind€;bt  upon  contraft.     The  s.  c.  but  it 
defendini  fak*  th^t  he  tjac^'  Iftftcialt'y.  -•Judgihcnt,  &c.  *  Biit  the  w  "«« *«- 
principal  caftf  was  m^'  *  a^mftfcd;,  t^ciefdife  quaere.     Br.  Ac-  ^^^i^^^ 

COmptj    pf.'Sf  iitCSO  H.*6.  ^..   .'  ^.s  *..^  •  mifprintcd 

*     '    •  •',     I   •.*•»•    \      !    *    .    *        .  .  for  (ad. 

'    •    .  •  *  .     ••         <«V.      *     '  •      judged.) 

(Q,  S  Bifdiarge  lefoft  Atiditori:    Who  ought  to    ^t^*^ 

^>';:,.f;.'i)i^f,i../..         *  . .  sr.'Sf 

• :  •  *     V  *  *  •  ^^^^  the  div 

[i.  iF  1  in  a  writ  of  acdbunt  are  ddju4pd'P^  account^  and  one  is  T^"^®"'    *  * 

*  afiemvartS  otttlaw^in  tlie  faiti^  and'tjie  other  appears,  lie  (5t)fo^tp 

(ball  account  sdone.  *  t  }(^  Edw..*3.  3.3    ,     .      *  •  be  put  ia  by 

••    •  ^  *   .^     '  .'       •        '.  .miHakcind. 

anlus  tbe  6tk  not  to  agfce  Wkh  the* ifiatt^'of  tb«  pleas,  vhich  might  be,  viz.  Several,  aeem/moMfi,' 
whtre  9nt  JhuU  acewnt  ahne.    ^H^Mohett  tl^  gcccunt  by  Me  frail  ajgeei  the  etbtr. 

IFiuh*  lit.  Account*,  pi.  a?,  q^s  S.c^fe.'  ■         ,Br..Accoapt,  pi.  10.  cites  S.  C- — ■■        "Br. 
Reipondcr,  pt.  5*  cites  S.  C.  becaufe  thoi^rdcefs  is  determined  againft  the  other.  ■    .8.  P.  Thd.  ' 

Dig.  lib.  IS.  cap.  a.  f.  I9.  (ites  Pafcb*  il  &  S*  ^"^^  ^^i*  ^^  ^Y'  ^^'^  ^^  ^  **  ^X  ^^  of  pki, 
and  cites  Mich.  31  £•  3«  Brief  31^^,  >  Brownl.  25.  in  a  nou,  S.  P.  and  fame  t«afon,  u  in 
Br.  Befpooder. '     '      •  ^  '  * 

[2*  Sfi  i/hc'who  is  buflawed  he  dead.     41  Edw..3.  2*     So  if  Br.  Ac- 
after  2  aie  adiudecd  to  actount  one  dies',  the  other  Ihafl  account  '<^o»pti  pi. 

1  T7J  .  •  •  .  ^O"  cites 

alone.    41  Edw.  3. 3-      ...  .  .     ,  •      *    s.  c.^_ 

Br.  RefpoQder;  d1.  5.  cltel  S,  C»  For  the  receipt  of  the  one  is  the  receipt  of  the  other.— BrownL  ^5. 
Si  P.  in  a  notafc' 

[3.  When 


i66  Ztttmnt 

fir.  Ac-  *■         [3.  When  2  arc  adjudged  to  account,  and  one  Is  outlawed, 

K>?  clicf '  *  *^^  [*^  other]  accounts,  if  he  difcharges  himfelf  upon  the  ac- 

4i'e,  3.  3,  count,  this  Jhall  he  a  difcharge  to  the  other  when  he  fues  a  fcirc 

&  ^—  facias  upon  a  charter  of  pardon,  and  if  he  he  charged  by  the  account, 

comH,^!^"  /*/>  ^fl//  he  a  charge  upon  the  other ^  becaufe  they  *o)ere  a^udgedu 

13.  cites  *  hecount  jointly*     4i*£d^*^  13- b.]] 

»Hm.  41 E.  •       **- 

3-  3- 


The  m'Jcb'i 
before  this 

Itatulewas,  '•»%•  -..  -'^»  > 

a&  it  appears  by  the  letter  th^^eof,  chat4thfc  laft  pi;p€efs*iii^n#£Gon  of  aoramptAvas  ^ftMf-^4nitC|i  aoi 
the  accomptants  feeking  fubterifillges  ^IS  ^thjcaw*  t)l4piftd|^  aofd'litc^ittc  \'tgraot.  ffyicg  1^^  iccrct 
,plaoc$.  fomctimes  in  foreign  coi|ptiek,'  and  Ifkd  ao  lanl^  or  ieSed4it/^^{^4^  tfte^  Atgl;^  be  dlihaincd, 
fo  4S  Uie  lords  were  in  a  manaer«eme«lifcf8.       *     *'  '%^  '%i  f_      *     *•  * 

But  this  a£l  gives  to  the  lord  a  Jitrit  r^  accomj^,  foundA^j^n  thlsTnatnA,  whith  ffiom]  ^  words  of 
tbej*rit  is  called  a  morfiravit  /t  ^cmJ>oto^'*jnd  begins  ^ilft/'MDnflxiVit^l»bi#AI  ^od^c^mi^  baliTus 
.iiius,  .&c»  and  is  mentioned  Ia^  ^gif!lfry<FJeta>  aJtd  ^et^xK^fnt^ok^^nd  roc^ad^  i^b^irr^  «^ 
co»i>f/  w^^r/  fi>^  tccomftant  may  he  fiund**  2  inh.  IA3.  ji^Bythis  v^ir.vught  n(^  ^^  gfuted 
butbpono^jh  to  bemadc  in  ohanCtry.     ijfift.  /4J)..,  t^     ♦        ♦''^\'^/    *  **     '•  '•f^ 

*  This  ftatute  extendi  not  cnly'to  baiiim  adbor^inl  5?1h^l|(ter^  %}axto  g^detnt  in*Jocg^f  ^riifom 

4«^  other  acccmftanti ;  but  the^'ftafttc  of  Weft.  2« mp.  ai^'obc^i  dhiy  ^o  bat^l!'J&qd  re|pelve^,.and 

f     oot  to  a  gardcin  in  focage ;  for  a  capksiiies  fg^n/^  hif)  Iff  <^  f9tuCt^  ^UC  nb  eirgent  by  lite  "Aat*  of 

Weftm.  2.     2lnft.  143.  . '.    \[^    ' %,*-**/  ^' *     *•-•-•    M     .    . 

And  where  fome  have  fuppofed  thab  rkt  palate  o\  %ef^^««hicfc  g^t^S  froc^fs  of  wagaiT*  itf  an' 
^  a^oD  of  ac^ompt,  hath  taken  intny  either  th6.  m^  0rxli%fy  dt  this  idt>  Uk  sc'ohtrary  .4pean  in. 
ieveral  cafes  in  our  books.     2  Inft-  I44- •    '    •]  i      .  t*  4    **».•*  "*'*  '*      .    »    . 

If  the  ac-  ^f^  ^^^^  ''^  A^<£f,^  (Sfr. .  •ibl^iyb^  fVjg  •  is^p^  'W  fyi^trf^f,  ^^ 

eomptants    Jhall  he  attached  hy  theirlk^Vi^y /i  MA^^ff^Jhfr^^Jlj^l^  tttm 

tenements  whereby  they  might  be  diftrain^d^  i$etiFk^\xMot^t9  the  n/ibtrndf  tbefec9itft*ffji^\t  bfficn 
to  exempt  them  out  of  tbU  ftatute,  but  theykmy^^favc^M^ds  ^d  vettvikn\%for  t^m  s^f^  ai'ttt  itaf, 
'^d  fo  is  thi*  aa  to  be  underftood.  *4  '   *  .*    i  h  *'    .  I  #  •^  '        **    *       * 

-  For  wheie  afttr  this  ftatute,  and  after \he. fakTiliCttta  d£W.  at*  dj^  ^\.  ti7.  lp.4^>  2.  ooi^rought 
a  writ  of  monflrafic  de  compoto  upon  this  iRiuiCc>'%pl9aat0i  {h^rhf^.^aa.  NU  rec4l(<S^f  jool.  &<• 
in  which  action  4  points  were  refoivetf,  ill,^hat  fu;  ihiAt^%]tten^\to  a  recti tef  A^welTas  tea 
kaililf.  ftdiy*  That  if'jlie  acCoontant  |ia$  uy^ltnds^rt^^rtntt^  fhJu^h  they* be  not  (uffitiMt  to 
Tender  the  account,  yct^ie  is  exempted  ahti^tl^e  ibttfte.  ^38!^,  £v  tH^fe  w^ids|(^ands«a9dJtenit- 
]Dent8)  is* intended  antflftcft  of  freehold^  ahd  tnerifoifc,  VTI^nllt  WafrThere  foujd  ibat*(be'accoiintant 


cafe  of  a  repeiver,  and'many  qthe;*  tuthofities'.anl  afcort^  |lieie  b^ip«chat  ifftSQif  whereby  itaqppeait 


that  Ifoth  th|is^6^  hath  ft»U  itsef^e^i,  and  that  it  was  ip*u,(e  afio:  th«  (tat.^t^'W.  2.  ^af>.  11.  and, here- 
'  '  «jfb*«ffcei  f  lets,  who  wrote  foon  after  thbftat/of  Wclf.  1.*  a^'tha|  ftat.  dbcs  confirm  tMs  Uk,  k£ 
diftugeri^.&  gratis  compotum  reddcrc  nojuorlt*  fictft  in'jillK  ftatulis  alibi  coMtmetur ;'  by  which  words* 
this  ftat.  if  meant.  2  Inft.  1441— *-Thd.  Pig.  lib.  I2«^tap.  6#.  ^)tcsPa(c)i.  4  £«  2.  <0riefe  7)1.-^ 
'And  Ibid,  tites  6  E.  2*  firi(/e  806.  That  if  he  has  no  Ifcnements  in  the  county  ivhere  thawiit  is 
Krougbt,  yet  thelvrit  Is  good,  notwithftandrng  tKat  hefhM  t^nam^nfs  )n4v)bther  councy*  '•  \ 

Bvtjf*  any^Tue  oitt  this  writ  of  monlHayit  de  compoto/ and«i(/^^rtti»r  mccwr.tfnt^i  hody^  vfbtrtb* 
itfs  "lajids  and  /rif^«ff#cf|,.  contrary 'to  this  a£|,  in^^dptionem  Curls  Con^l  formam  ftatuti*  fee*  Cba 
pasty  grievtd  ihaill^^e  a  writ  for  his  relief,  whlchappear^  in  che  Rcgi^te/    a^lnlt*  144^ 

•  Receivtti        JVe/f*  2.   1 3  Edn  J.. cap,  11,  CoPicermng.fetS;antfy  hail^Sy  cham* 

"^ ^^tlycallcd  ^K^^^^^^*  and  all  *  receivers ^.<vh'ich  a^e  accouniabls  :  \         .  • 

rbamberlainn,*  becaufe  ^they  were  wont  to  keep'* the  money  received* in  chamiieri  fpeclaUy  ^nvlded 
for  th^t  purpofc,  yet  cannot  be  charged  at  chdmberla'm  in  an  aitcounii  byt  at  b^iiCT  Ot  ttcciver* 


1 


dccountt 


167 


JFhen  tie  mqfltrs  of  fuch  fervants  do  ajftgn  them  auditors  to  take  ^^  account 
tbetr  accounts f  .  .^,  ^u/,*^ 

,  '  one  austtor 

4s  not  within  the  purview  of  this  ftatute  ;  for  it  is  in  nature  of  «  commi/noa>  and  »  commiirion  being 
z&adlB  to  two  or  more  cannot  be  executed  by  one  alone.     2  Ind.  380. 

In  lUht  the  plaintifT  funted  that  the  defendani  ajpgned  auditors  to  him  ^.  Bm  and  C.  B.  and  that  the 
plaint'ff  accwnttd  as  baU'ijf  of  bis  manor  ^  ly  %uhkb  be  acccunted  before  thtm  j  and  it  %vai  fund  that  the 
fU'intif  was  not  in  arrears f  and  tbat  the  dxfendant  'war  in  furpliifagt  10  /.  Newton  faid  that  nothing 
was  owfing  to  him>  and  that  he  was  ready  to  make  by  bis  l^w^  and  by  the  opinion  of  the  court  the 
defendant  may  have  his  bw,  though  it  be  before  auditors ^  for  they  are  judges  of  the  b'iliWy  and  nt 
cf  the  lord  I  for  the  ftatute  is  tbat  if  tba  accountant  be  in  OtrrearSf  he  fhall  not  have  his  law ;  fo  that 
the  ftatute  u  all  upon  the  accountant,  and  nothing  upon  tUe  lord.  Br»  Ley  Gager,  pi.  62.  cites 
14  rl*  6*  24*  *  *      '  * 

Debt  agitinft. the  hrd  hy  recerver  rf  the  fnrphfagej  wheic^  he  has  paid  more  than  he  received,  uptfn 
accoQQt  before  auditors,  the  defendant  tendered  his  Jaw.  Per  Danvcrs  J.  the  law  ties  5  for  the  ftatute 
of  W.  2.  which  oufts  the  law,  if  only  for  the'  lord,  and  not  for  the  accountant ;  and  yet  by  him  the 
^fendant  cannot  wage  his  law,  becaufe  the  pbht'iffwas  ccmf>e!Ied  to  acccant ;  but  Frifot  was  clear  that 
the  law  Ucs,  bat  the  'defendant  dared  not  demur.     Br.  Ihey  Gager,  pi.  65.  cites  38  H.  6.  6» 

By  this  aft  the  auditors  are  judges  of  re<c:/i,  and  thcrcfort  by  consequence  in  an  a8ion  of  debt  for 
the  arrtar^es  of  an  atcount  befole  %,  or  m4re  auditor,  ^e*  defendant  ftiall  not  wage  bis  law* 
2  Ink.  380.  '   •  •  %         # 

And  by  the  fame  cpnfeqxience  bf  ttafon,'if  the  lord  be  found 'irt  furphfage  upon  the  account  deter- 
mined by  the  auditors  a«  an  incident  to^eir  authority  in  an  adlioa  of  debt  brought  by  the  bailiff 


Ottt4}f  the  ftatute.     2  Tfift.  3^. 

H  has  been  leteral  times  ruled  fn  B!  R.  ai\d  alC>  in  C.  B.  thaf  a  common  bailiff  cannot  f  t(59  "1 
^^gc  hitjtW,  but  that  it  is  otberwife  of  a  ttceiver^  pet  yVafmfley  J.  to  which  she-  other   ^  "* 

juilices  aiTcnt^d.     D.  183.  b.  mar^ .  pi.  6b.  citc<r  IVf^ch.  42  .&  43  Eliz.  SheiTidd  v.  Bamsfidd. 

AoA  UK)|igh  in  '^ehl  upon' arrears  of,  account*  befocc  auditors,  they  may  commit  the  bailiff  to  gao/.  If 
be  be  in  arrears^  byt  not  th4  hrdfor  i^sturplujKfa.f  (or  the  flatute  docs  not  fo  extend.  Br.  Ley  Gager^ 
l4.  7.  cites  20  H»  6.  16.——^.  P.  4s  «d  the  lotd.  *  't  lni\.  380. 

In  an  afiion  of  account  againft  a  receiver  for  i  ^s«  4d.  or  any  other /«w  under  40 j.  the/beriffin  his 
cauntj-court^tfiT  uf  bold  *fi/ea  ofjt;  becau/e  he  cannot  afligb  auditors,  who  (as  has  been  faid)  ax€ 
jadges  of  record.  And  the  Gounty-coiirt  is  no  coui^  of  record.     2  Inlt.  380. 
•  «  • 

jtnd  they  hefmmd  in  qprenrages  upon  the  account y  all  things  {heingy  By  thefc 
aH(noed"ufiic/>  ottght  V^  he  allowed j  *  .  ^o^ds.  If 

.'  ,  .  the  lord  be 

futnd  in  Jurp^fage^*  ft  is  lirithlh  their  autho;-Uyf  and  therefore  parcel  of  their  record  ;  and  fo  in  that 
cifenoarager  of  law  liesa    2  InA.  389.  ^     ; 

But  albeit  the  ^udlt'.is  do  difailtnv  aj'ift  dipuundt  vet  fl^all  he  take  no  averment  or  advantage  upon 
tWe  wMsa^inft  the  re<^rd  of  the  judgment  of  the  auJicor&<;  for  judicium  pro  veritate  accipitur,  Se 
nemo  poteft  Contra  recordum  verliicare  p^r  paCti^m  j  but  be  has  remedy  ai'ier  by  this  a^,  ly  a  writ 
of  rx  ^rff  i#/Si  for  his  relief|    a  loft.  ^80. 

Their,  bodies  Jb^ll  la  arrejled^  .  Note,  at  the 

.    .      .  ^  common  law 

t^e  proccfs  in  account  wal  Atmtnon?,  attachment,  and  diftrefs  Infinite,  by  the  ftatute  of  Marlbrioge 
a  writ  of  nfonftravic  de  compdio  was  given  ;  and  here  by  ^is  branch  the  body  may  be  arrefted ;  and 
afrer  by  this  aA  proccfsjof  outlawry' is  given  in  account,  fp  as  after  the  account  determined  tlie  bodj^ 
of  the  defendant  nvy  be  acrefted,'&c.     %  Inft.  38c,  381. 

The  fowpr  af  the  auditors  is  to  cocnmit  him  to  she  next  gaol  upon  the  account  ended,  and  the 
party  found  in  arrears  is  to  be  comiaittcd  to  the  next  gaol  immuiiattly j  and  not  by  any  mean  fpace* 
Br.  Account,  pi.  6.  cites  27  H.  6.. 8.  ■  S.  P.  For  note  the  words  in  e/}ie£t  be  fuper  compotum 
fuura,  Uc,  arreCtentur  &  librrentnr.     2  Jnft.  }8i. 

Tiftelord  cannot  cnoimit  the  defendant  to  ward,  as  the  auditors  may  by  the  ftatute;  for  they  have 
thti  power  oj^ly  by  the  ftatute  \  but  uf  on  account  at  common  law  before  himfelf,  the  lord  might  have 
debt  of  the  arrears.     Br.  Account,  pi.  i6«  cites  45  £.  3.  14  Sc  28. 

And  hy  the  teJUmony  of  the  auditors  they  fball  he  fent  unto  the  next  This  is  In- 
gaol  of  the  Img  in  thofe  parts,  and  fjall  be  recAved  of  the  per  iff  or  ^^^^f 
gaoler f  gao/^  tlougk 

It  be  mt  im 
tie  Tame  county  1  fdf  the  ftatute  Is  In  nature  of  a  comxniftion^  and  therefore  this  word  (neitj  muft 
bepurfued.     2'lnft.  381. 

The 


iffil5  Stcotmt 

The  auditort  mtift  make  ft  wmrant  tn  vfritme  undtr  tbetr  Je^h  to  the  AerfflTy  upon  the  fpecid 
^  matter  \  and  thereupon  ibc  iherift*  ought  to  receive  we  accountant  in  execution,     a  Inft,  381. 

Jftuidrt^  And  imprifined  in  iron  under  fafe  cuftody^  and  Jhall  remain  in  the 
thirthc  '  fimeprifim  at  their  own  rj/?,  till  they  have  fatisfiid  their  maJUrfuUj 
gaoler  could  of  the  arrearages* 

not  have 

done  by  the  common  law,  as  by  aU  our  ancient  authors  it  appeart,     1  Inft.  3S1. 

By  this  claufe  it  appears,  that  he,  that  is  fo  imprifoned,  mufi  live  of  bis  own.  2  Inft.  t^i* 
AgMardian  iujpcagi  cannot  be  comtnitted  to  prifon  by  force  of  this  ad;  for  he  ia  in  loco  snrendh 
and  this  z&.  begins  with  the  word  (ferVantf).  which  is  to  be  applied  to  bailiffs^  chamberlains,  and  re- 
ceivers, and  extends  to  all  of  them  ;  and  therefore  guardian  iq  focage  being  no  fervant,  nor  the  heir 
lord  or  mafier,  he  is  not  by  this  ad  to  be  iroprifoned.     a  In£b.*  380. 

By  this  NeverthelefSf  if  any  perfon  fo  committed  complain  that  theau£tors 

•rrit^of  «f*  ^^^'  grieved  him  unjujtlyy  charging  him  with  more  than  he  received^ 
forte  tedit     Or  ftot  allowing  hith  expencee  or  reafonabU  difburfementSy 

given  to  the  •  •  *         . 

SKCOuacaBt,  if  the  OMjittn  affigned  by  the  h>rd  either  ebarge  tim  de  rece^is  qua  non  reeepU,  W  urn 
^Uoeande  ei  txpenjgi  aut  libcraLiones  rationabiles,  xni  th'u  vffit  is  in  nature ^f  a  cenmijron  to^  tbt  baron 
•f  the  excheftttr  for  that  th^  are  ihc  ftvereign  attditori  ^  England  <o  hpu  and  audit  the  accoo^  tfs 
^od  fiat  juftitia  pattibtts.     a  Inft.  3Si, 

But  this  writ  lies  not  but  where,  tbe^cceukt  ts  taken  before  auditors  affigned  by  the  lord\  fat  if  there 
le  a  writ  of  account  brought*  and  th» court  fliljgns  auditors,,  there  lies  no  writ  of  ex  parte  talif  \  for 
in  diat  tafe  he  ooght  to  fliaw  Jiis  grief  to  the  juftifes|  Wd  they  ought  to  do  him  jufiice,  ^  the  writ 
'  of  ex  parte  talis  is  grounded  upon  this  a^  where  the  lord  afligns  auditors*    a  Init.  381 1  , 

The  writ  in       And  find  friends  that  fuiilt  tale  him  to  mainprtzey  t&  bring  him 

^dY^^\  ^5^^  '^^  ^^^^^  oft^6,exclieqiSBr^  he fbdll  Be  delivered.  And  the 
ti^.\Y)'ii  f^rifffiall  give  knowledge  unto  bis  mq/ler^  that  he  be  before  the 
eoramthe-  barons  at  a  certdin  day,  withjhe  roHs  and  tatliesy[by  which  he  nktde 
barodbms  ^^  occount,  and  in  the  prefence  of  the  barons^  orjuch  auditors  as  'thy 
noftrisde  JboH  qjfflgny  the  account  jball  be .  rehemfedt  andjuJHce  done  to  the 
fcaccario ;     parties^  fo  that  if  he  be  found  in  atrearages  he  Jhall  be  cotn^/titted  to 

« Urj£* '**  ^/'^-        .  ;      .  .    .       '    .'  • 

haronibus  de  fcaccario,  according  to  this  i€t ;  and  that  the  rather  becanfe  the  bamnt  aie  Uie  finereign 
JUiditors  of  England ;  and  herewith  agrees  fieta*     2  Intf.  38^.  » 

VTfonfireties  found  he  fhall  be  at  U»ge  to  follow  iiis  wsit  of  ex  parte  talis  before  the  barofts ;  bufc  if 
it  be  found  thatM  was  in  arrearages,  he  (hall  be  in  execution  agalo%  *  a  lnft.'38r. 

I    .  .  . 

S^  MarU  And  if  he  fie  he  Jhall  be  diflrained  to  come  before  theju/lices  to  male 

wherry  the  ^^^  account ^  if  he 'have  -whereof  to  be  difrainfd;  arid  wlyen  he  comes 
writdemon.  to  the  court  auditors  ficdl  be  affigned^  before  whom^  'if  he  *be  found  in 
ftravit  de  qrrearages^  and  cannot  pay  the  arrearages  forthwith^  he  Jball  be 
gWeiT^^^a**  committed.  And  if  it  be  *  teftfied  by  thejberiff  that  he  is  not  founds 
Inft.  381.  he  Jhall  be  called  from  county  to  county  until  he  be  outlawed »  andfucb 
*  Here  is      a  prifoner  Jhall  not  be  reptev'^abh. 

eutlaivry  gi^n  in  account.     2  Inft.  381. 

^or  further  explanation  of  this  ftatute  fee  th«  fcveral  divlfions  of  this  head. 


(S)    Auditors  afligned  by  the  Party.     How.     And 

their  Power. 

X.;  T  F  I  make  J.  S.  my  auditor  generally  to  take  accounts  tf  all 

^  my  bailiffs  and  receivers^    he   is  not   a  fufficient  auditor 

wtthout  a  patent  4  for  when  a  man  is  made  an  auditor  generaUy, 

13  ^^ 


.3tcount.  'i5^ 

•lie  rt  an  officer,  and  anoflicer  cannot  be  without  a  deed ;  per 
Perlam  J.  and  not  denied  by  any,  Le.  aij^  pi.  301.  Midu 
32  &  33  Elix.  in  C.  B.  in  cafe  of  Gawton  v.  Lord  Dacres. 

a-  B$it  if  a  bailiff' fT  receiver  be  accountable  to  me^  it  is  as  clear 
on  the  other  fide,  that  /  ma^  appoint  one  to  be  my  auditor  t9 
take  the  account  of  him  pro  hoc  vice  by  word ;  per  Periam  J- 
which  Ariderfon  granted,  and  not  denied  by  any,  Le.  219. 
pL  301.  in  caie  of  G^ton  v.  L'ord*D,acres. 

3.  But.  if 'he  afterwards  takes  an  account  of  any  by  force  or 
colour  of  the  faid  warrant  without  my  commandment ,  he  is  not 
a  fuflicient  auditor  tb  fuch  intent,  either  to  take  the  account, 
or  to  aflefs  the  arrearages,  if  the  accountant  be  found  in  arrear, 
or  to  4nake  allowance  if  he  be  found .  in  furphifage ;  per  Periam 
J.  and  not  denied  by  any,  Le.'2^9.  pi.  301.  in  cafe  of  Gawtoa 
V.  Lord  Dacres.  *  '     .« 


(T)     Allowance  by  Auditors.     Of  what. 

X.    r^  receipt  of  money  there  is  no  cojls  to  be 'allowed,  &c     Br.  •  S.  C. 
.  Account,  pi.  18.  -cites  ♦  46  E.  3.  9.  '  '  ad^fjg^ 

ditt  no  aDownct  ihali  be  loade  a  tecelver  for  furphifage.  2^u1ft.  278.  MkYi.  11  Jac.  B.  R.  JSxil 
«f  So^olk  V.  Floyd.^And  RolL  Rep.  87,.  in  S.  C— :~S..  F.  Br.  Accounty  pi.  53.  cites  4  H.  6, 
^7.     But  In  account  as  bailiff  ht  fliaU  have  certa'm  atlowanca  for  his  labour. ' 

2.  If  au  exeadrise  iwU  account  of  the  receipts  of  the  teftator,  Br,  De«e, 
^tjball  be  charged  by  aftion  of  debt  ^pon  the  arrears  of  account  ^'  ^'  *^'"* 
'  rf  the  goods  of  the  de^eefed.;  and  yet  aQion  ,of  account  does  not  Br.  Execv- 
He   againft  executrik  $  and  the  feafon  feems  to  be  becaufe  (he  t?"»  p^*  4o« 
took  upon  her  notice  of  account,    Br.  Account,  pi.  25.  cites  *^*^^"^* 
aH.  4..J3. 

3^  In  debt^  e^cecutor  ajftgned  auditors ^  who  found  an  over^pay^  Br.  Exccii- 
tnetit  in  the  tejlaior  by  1 2/.  by  which  the  bqiliff  brought  debt  agairtjl  ^^^!^\  '^'' 
the  executory  and  recovered  oy  award ;  for  tnough  the  ftatute  of 
•  Weftminfter  2.  does  npt  give  them  power  to  commit  the  lord 
to  prifon  as  well  as  the,  bailiiF,  yet»  by  the  ftatute  the  auditors 
ire'  made  judges  of  record ;  a;id  therefore  the  executor  charged 
per  judicium.  Quod  nota,  and  the  writ  was  detinet  only. 
w.  Dette,  ph  182.  cites  lo  H.  6.  24. 

4^  If  a  hailiff  pays  rent  iffaing  out  of  the  manor^  isfc,    which  B'*  Btlliff, 
fowrh  the  manor  of  which  he  is  bailiiF,   he  fhall  have  thereof  5**^^*^"* 
allowance ;    &    c  contra  if  he  pays  the  debts  of  the  lord.     Br. 
Account',  pi.  88.  cites  4  H:  7.  14.  per  Keble. 

5^  Bailiff  of  land  ihall  have  allowance  on  his  account,  but  not 
bailiff  of  goods,  D.  183.  b.  marg.  pi.' 60.  Mich.  42  &  43  Eliz. 
Sheffield  y.  Bamsfield. 

6.  If  one  becomes  my  bailiff  of  his  own  wrong  without  my 
appointment,  he  is  accountable  to  me,  but  I  am  not  compellable 
to  make  him^ny  allowance  for  his  expences  about  my  bufinefs ;  « 

and  if  I  ai&gn  him  an  auditor  he  cannot  make  allowance  of  fuch 

expences. 
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cxpcnccs.    Per  Pcriam  J.    Le-.^ip.  pi.  3or#  Mich*,  32  &  3} 
ElizA  C.  B*  In  eafe  of  GaMrton  v.  Ld-  Dacrcs. 

7.  The  plaintiff  declared  that  Jie  was  bailiff  to  the  defendant 
cf  certain  manors j  receiver  of  cerUdn  momes^  and  fo  retainefd^  ad . 
diverja  negotia  procurandum  -  and  upon  account  the  allowance 
Was  made  unto  him  for  his  hoard-iaagesy  and  otBer  expences  in 
riding  circa  negotia.  And  .by  Anderfpn  thcfe  allpwances  fliaH 
not  bind  the  defendant;  for  as.baili^  of  a  manor,  no  expences 
(hall  be  allowed  unto  him,  but  thofe  which  the  bailiff  has  ex^ 
pended  within  the  manor.  Le.  219.  pL  301*  in  cafe  of  Oawton 
V.  Lord  Dacres. 

8.  If  I  retain  one  to  follow  my  bufinefs  and  give  Urn  money 
to  difl3urfe  in  fuch  bufinefs,  if  he  expends  more  than  he  ret^ved 
he  does  it  without  warrant,  and  no  allowance  (hall  b6  made 
him.  Per-  Anderfon  .and  Windhanv  J.  !•€•  219.  in  cafe  of 
Gawton  v.  Lord  Dacres.  •    .     * 

Ibid.  The  p.  In  account^  the  plaintiff  charged  the  defendant  as  receiven 
rMlSfthat  2^  ^o^-  p^^  account  render.  Before  auditors  the  defendant  * 
bythe'iflue  jhevjed  that  be  had  di/burfed  the  2^4/.  ta  divers  perjom  in  particular^ 
it  wm/ouhJ  ify  fjyg  command  of  the  plaintiff  oimfelf^  and  likewife  600L  marcj 
\hehid''^  and  fo  prays  allowance  of  this  furplufagc.  But  p^  cur.  he 
904/. wtff  (hall  not  be  allowed  the  furpluiage  becaufe  he  is  charged* as 
iM  paid  by  receiver  and  not  as  bailiff.  And  Cake  Ch.  J.  citfed  46  E.  q. 
and  the  de-'  ^^^  ^  receiver  (hall  not  have  any  recompenceyir  bis  travel^  but 
feodanc  "  a  bailiff  (hall.  .Roll.  Rep.  87*  pi;  38.  fijich.  12  Jac.  B»  K. 
prayed  that    Suffolk  (Earl  of)  V.  iFloyd. 

be  inignt  be  \  /  y  ,     ,       ^ 

ladsBed  oot  of  the  600I.  forplufage }  but  adjudged  that  it  (hgnld  not,  bat  that  the  plaintiff  fhtiM 
recorer  30I.  more,  «nd  that  the  furpfuf^ge  is  nothhi|  to  the  pun>>fc..  ■  t  Bulft.  277.  S.  C  ad* 
judged  accordingly.  And  Coke  Ch.  J.  cited  t  £j*  5*.  i»  That  if'oye  be  charged  in  an  aQion  of 
account  as  receiver,  and  he  pleads  that  be  received  it,  and  afterwards  by  bis  command  lUfrurfed  the 
fame  for  htm,  he  fliall  pot  plead  thiti  in  bac  of  the  account,  but  it  ihall  be  allowed  him  on  |us  acdount  • 
before  auditors,  and  faid  that  this  is  very  clear^  and  the  whole  court  agreed  with  him  heivin,  and  XkA 
the  defendant  in  the  principal  cafe  can  have  no  lUqwance  for  what  he  had  dififurftd  •/  bit  ewdheaJ, 
•SDore  than  he  received. 

Ibid.  387.  10.  In  accomit  the  defendant  eonfeffed  the  charge^  *  hui  .a(leg(d 
piTv?"*"  ^^  allowance  of  a  halfpenny  expended  The  plaintiff' demurred  ; 
Thrbelx  it  was  objeSed  that  the  demurrer  was  ill,  and  the  defendant 
S.  C.  fays  fhould  have  prayed  judgment  de  reftdu9i  to'  which  the  court  in- 

ftndaJ^"*'"  c^i"^^-  3  ^^^'  3^2-  P'-  4°-  **^^^-  a6Car.  2. -B.  R.,  Hemfcll 
fliould  have   V.  Thrale.  •  '  , 

confefled 

what  was  allowed  ^d  pleaded  to  the  reft,  and  not  plead' a  geoeral  ifliie. 

■ 

[  171  ]  II.  The  rule  generally  taken,  that  a  bailiff  fhall  be.  Allowed  ex* 
pences  and  furplufage  in  an  adion  of  account^  but  not  n  receiver^ 
holds  true  only  of  a  bare  receiver^  and  as  to  him  the  reafon  is 
evident  5  but  where  the  nature  of  the  thing  fhews  that  the  receiver 
-mujl  be  put  to  trouble  and  expence^  the  Xule  is  falfe.  10  Mod.  23. 
in  cafe  of  Bifhop  v.  £agle» 
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(U)  Procefs  and  Pleadings  before  ot  after  Judgment 

to  Account. 

I.  'npHE  defendant  was  awarded  to  account  and  cts^as  ad  com^ 
^  putandum  awarded^  and  the  defendant  was  taken  hy  another 
Jmt^  by  which  Xh&  plaintiff  in  writ  df  account  prayed  that  he  remain 
for  his  execution^  and  the  defendant  Jaid  that  the  plaintiff  after  the 
award  was  nonfuitedin  the  writ  of  account ;  and  it  was  held  that 
he  *  cannot  be  nonfuited  after  judgment,  for  the  award  to  account  •  S«cpl.  i3» 
if  a  judgment ;  but  becaufe  it  was  after  the  year  and  day,  he  was 
awarded  to  {yxc  fdre  faiias^  and  not.  to  have  him  in  execution 
immediately.  Quod  nota^  Br,  Accompt,  pi.  37.  cites  21  £• 
3.  7. 

2.  In  account,  the  defendant  pleaded  acquittance^  which  was  And  (6 
fiund  falfe  by  verdiBf  by  which  the  defendant  was  adjudged  to  ?«xJkefty«t 

account^  and  capias  ad  computandum  ifiued,  i^nd  the  plaintiff  diedy  thirbook^ 
his  executor  brought  fcire  facias  againft  the  defendant  to  account,  fi^at  where 
Per  Hill,  the  writ  does  not  lie  if  he  has  not  accounted,  for  other-  i^^^sment  >«^ 
vrifc  by  the  death  of  the  plain ti6F  the  original fhall  abate;  for  in  writ  coullt,  tbcve 
t>f  account  there  is  not  other  execution,  but  that  the  defendant  ifthedtftnd^ 
fliall  pay  the  arrears,  and  therefore  the  writ  was  abated.    Br.  ^*'^^/««' 

^         ^  *        %  •  T,  account  m 

Accompt,  pi.  40.  cites  27  £.  3.  3a.  ha  by  force 

of  the  judg- 
ment Iff  tbe  life  9/ the  fUmtif^  the  executor  fliall  not  hare  execution.  Ibid.  But  Br.  Exigency 
p{.  21.  citet  14  H.  4.  I.  that  in  account  it  appeared y  that  upon ^a^j^M/  vf  account  yht piamtiff died 
he/ore  account  made^  die  executors  had  fcire  facial  and  capiaa  ad  computandum  thereupon,  and  exigent 
upon  that;  for  upm  capias  after  judgment^  txigtnt  Jbalt  iffite  upon  the  firft  catias.  ■  ■  Br.  Accompty 
pi.  33.  cites  S.  C.  Brooke  fayi^  and  fo  fee  Uiat  this  nature  of  judgment  Aall  ferve,  though  the  de- 
fendant had  not  accounted  in  Mt  in  the  life-time  of  the  plaintiff,  and  notwLthftanding  that  two  judg* 
atenti  are  in  acoount,  and  he  died  before  the  laft  judgment.    Quod  nou. 

3.  The  defendant  in  account  of  receipt  by  other  hands  found 
mainprife  to  be  at  the  n^t  dtMy  and  the  clerks  faid  that  they  fhould 
be  mainprifed  from  day  to  aay  till  the  inquejl  was  paffed^  and  this 
was  their  course,  and  no  other  courfe  had  been  feen.  .  And  yet 
Wilby  commanded  to  enter  it  as  above  notwithftanding  their 
courfe,,  and  fo  it  was.  Br.  Accompt,  pi.  50.  cites  24  £.  3.  32. 
&  67. 

4.  "Where  a  man  is  awarded  to  account^  this  if  not  peremptory  to 
recover  immediately^  but  then  he  ihall  plead  in  difcharge  of  the  ac- 
count before  auditors,  be  the  plea  in  bar  of  the  account  tried  by 
Terdift  or  demurrer.  Br.  Peremptory,  pi.  81.  cites  29  E.  3, 
andfitzh.  Accompt  128. 

5.  Account  againft  a  bailiff  fliall  be  brought  in  the  county  where 
be  was  baiRffy  but  againjl  a  receiver  it  may  be  in  any  county.  F. 
N.  B.  117.  (C)  in  tlie  new  notes  there  (c)  cites  30  E.  3.  20. 

6.  No  capias  or  exigent  lies  in,  account  agaitift  a  guardian* 
F.  N.  B.  n8.  (A)  in  Ac  new  notes  there  (a)  cites  17  E.  3.  50. 
but  if  the  defendant  comes  in  by  capias,  he  (hall  be  put  to  anfwer, 
for  it  is  only  a  mifcontinuaoce.    Cites  29  £.  3.  5. 

Vot.  I.  •  0  7-  A 
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If  the  dc-  *^.  A  writ  appears  in  the  Regifter,  that  if  a  man  ht  found  in  arm 

^*;"**j'*5  . ,,    rearazes  upon  his  account^  and  the  party  pLiiutiff  arrefls  him  in 

pieadsmbari     rjr>..i_r  i_        \  ^    /^  *^*-.   -i 

tod  it  is  London  tor  tnele  arrearages^  then  he.  tnay  fue  a  wnt  m  chancery 

found  a-  di reded  unto  the  flierift',  rehearfing  the  whole  matter,  commanding 

he  flfaU  be'  *k^  J^^W^^  detain  and  keep  *  in  prifon,  him  4 who  is  fo  arrefted, 

awarded  to  Until  he  has  fatisHed  and  paid  the  arrearages. 

the  Fleet  in- 

F.  n/b.  ^'  ^^^  ^^  feeitis  by  the  fame  rcafon,  that  if  a  man  brings  dehi 

118.  (c)  in  upon  arrearages  ^ account  before  auditors,  and  has  the  party  ar^ 
the  new  rcfted,  that  hefiall  have  a  nurtt  out  of  the  Chancery  unto  ihejberiff^ 
?^wi\ct'39  ^*  ^^^P  ^^^  ^^  P^'fif^  MiivX  he  has  paid  thofe  arrearages  \  but  I  con- 
£.3. 3  5.  but  ceive  this  writ  does  not  ftand  in  law,  that  he  ihall  be  kept  in 
fays,  that  if  prifon  without anfwerin£[  unto  the  fuit  commenced  aeaind  him.     F» 

there  leaves     -W,  13.  1 10.  [y) 

him  without 

accounting,  he  may  have  a  fiire  facias  againfi  the  plain rijf,  and  if  the  pla'wttff  Jots  mt  etme  at  the  day, 

the  dftndant  fiball  bt  dijmijfid,  and  thereby  the  plaintift'  has  hit  the  advantage  of  the  judgment ;  and 

per  Anflmm,  of  the  writ  alfo.     18  £.  s.  Account  123.    See  1  H.  7.  1.  But  if  he  will  not  account, 

the  plaintiff  may  pray  judgment  according  to  the  account.     Cites  14  £.  3*  Account  109. 

9.-  He  who  is  awarded  to  account ^  f wears  that  he  will  account  well 
and  lawfully.  Br.  Accompt,  pi.  10.  cites  41  £•  3*  3*  9.  per 
Bclk. 

lb.  In  account  the  plaintifFfo/////^///7j"  againjl  receiver^  &c.  The 

defendant  pleaded  fully  accounted  before^  &c.  and  the  other  e  contra. 

And  it  was  found  that  he  had  not  accounted^  by  which  capias  ad 

cotnputandum  was  awarded,  and  exigent  upon  it,  and  the  fheriff  re* 

turned  reddidit  fcy  and  the  defendant  pleaded  acquittance  after  the 

judgment  i  and  the  plaintiff  faid  that  mt  his  deed;  and  upon  this 

it  was  agreed,  that  the  defendant  fbould  find  mainprife  in  40 1. 

And  yet  i|  may  be  that  this  is  greater  than  the  fum  of  account. 

And  per  Bryteine  clerk,  if  he  fails  he  {hall  lofe  the  fum,  which 

feveral  denied.    Br.  Accompt,  pi.  23.  cites  50  E.  3.  ii. 

jftht plain-       II.  In  accouut  the  defettdant  came  by  capias  ad  cowputandum^ 

tiff  m  ac-      ^^^  ^j^3  awarded  to  account,  and  auditors  were  affigned  to  him, 

fror  appear  at  ^nd  an  hourf  at  which  place  and  hour  the  plaintiff'  made  default y  and 

tbemjiprius,  the  auditors  recorded  it  i  and  Horton  prayed  tne  juftices  that  frow- 

nonS **/"''  might  be  awarded.     Per  Markham,  this  cannot  be;  for  if  he 

for  judg/    .had  appeared,  he  could  not  vary  from  his  dedaration  made  before  j 

ment  to  ac-  but  Horton  faid,  that  if  the  defendant  alleges  any  payment  or 

g?ve"n  ^*-      ^*^^y»  ^^  affignment  made  by  the  plaintiff,  there  the  plaintiflF  (haU 

fbte,  but  he  anfwer  to  it,  which  cannot  be  without  his  prefence  j  and  after 

jba/i  he  bar^  they  agreed  to  account  at  another  day.     Br,  Accompt,  pi.  27.  cites 

red  h^»        ^U    A    n 
default.  3  "•  4-  ?• 

Quaere;  for  .by  him  where  the  defendant  Is  taken  by  capias  ad  computandum,  and  the  plaintiff  makes 
default,  he  ihall  be  barred.     Br.  Account,  pi.  45.  citts  21  H.  6.  26.  per  Brown.-~See  pi.  3. 

In  account  the  defendant  was  adjudged  to  account^  and  were  at  iffue  before  auditen^  and  the  jny 
ready  to  pajs,  and  xhtflaintiff  made  default^  this  is  a  noofuit  to  all  the  adlion  (  for  though  be  be  ad- 
judged to  account,  it  11  not  Jucb  judgment  as  dttermmes  the  affion.  Br.  Accompt,  pi.  87.  cites  i  H. 
y.  S.-  Br.  Acconpt,  pi.  63.  cites  S.  C.  by  feme  for  law  5  but  per  Townfend,  if  a  man  be 

•warded  to  account,  and  capias  ad  ecmpufandum  iffues,  and  at  the  day  he  comis^  and  fhtp/aintiffmaief 
default,  he  Ihall  be  noufuited,  and  yet  after  he  fhall  have  fcite  facias  ad  com]»utandum,  which  will  give 

day  to  the  parties  again.     Br.  Accompt,  pi.  63,  cites  i  H.  7.  S. S.  P.  And  he  ihall  have 

fi»  fciit  facias  upon  the  firil  judgment.    Br.  Sdrc  Facias,  pi.  137,  cites  1  H.  6.  [7 J- 1 .——The 

defiudant 
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lAefenJtot  was  adjuiSgH  to  aetount,  and  a  capias  liTued  agaihft  Kim  aA  tcmpatitndum  before  ai  dicors  aC 
t  day  Certain;  be  appeartd  and  entertd  into  accoMt,  and  the  auditors  i'Jfigyfd  thftn  t^  Jfj  ejr  at  ar.ctoer 
^ayy  at  whic^  day  \ht  plaint'tff did  nerprocetd.  It  was  the  cpinion  of  tnc  pioih..n-»taries,  tlicrc  can  be 
Kotifuit  in  this  cafe,  becaufe  it  is  ar'ter  judgment,  but  a  dijcrrttinuance  only  fliall  be  cntertd  and  hit 
fureties  put  fine  die;  and  if  the  piaintifi'  wiU  afterwards  proceed  upoQ  the  account,  he  fhaJi  h.Wc  a  fcirc 
iaciaa  upon  this  record  ad  computandum.  And  the  juillces  awaracd  accordingly.  Cro«  £.  19.  pi.  6 
Pafch.  25  Eiic.  C.  B.  Anon. 

In  account  the  plaintlfF  may  be  nonfuited  befoife  the  2d  judgment*  Refolved*  Cro.  J.  pi.  14. 
Mich.  12  Jac.  B.  R.—  ■  S«  P.  Roll.  Kep.  85.  pi.  33.  per  Coke  and  Dodeiidgc.——S.  P.  Arg. 
Cro.  £.  636.  Mich.  40  Sc  41  £lic.  B.  R.  cites  x  H.  7.  2. 

12.  And  the  defendant  prayed  to  be  iy  attorney^  and  could  not, 
but  (hall  ^nd  mainprlfe*     Br.  Accompt,  pi.  27.  cites  3  H.  4.  7. 

13.  In  account  the  defendant //W^rf  never  his  receiver  to  render 
mccountf  and  found  againjl  hlntj  and  capias  ad  computandum,  and 
this  continued  till  he  was  ontlaivedi  and  taken  and  imprifoned  for 
it  in  the  Fleets  and  auditors  afligned  to  him,  and  they  were  at  ijfftte^ 

and  the  auditors  certified  the  record  before  the  juftices,  by  wliich  f  173  1 
diverfe  venire  facias* s  were  awarded;  and  the  dfendant  found furety 
in  200  /•  to  appear  in  prifon  every  day  of  the  plea  ;  and  that  if  the 
iffue  fhall  be  found  agaittft  him^  to  render  his  body  to  prifon  ;  and 
procefs  continued  to  the  nifi  prius,  and  there  the  iflue  found  for 
the ptaintifft  who  prayed  his  judgment,  and  further  an  increafc, 
becaufe  he  was  his  receiver  27  years  paft.  And  Markham  caft 
writ  of  error  in  arreft  of  judgment.  Per  Browne;  he  ought  to 
be  demanded  upon  a  pain,  and  fo  he  was,  and  appeared,  by 
which  he  was  awarded  to  the  Fleet  till  he  made  gree  of  iS  L  found 
iy  the  jury f  and  20/*  over  for  increafe^  Br.  Accompt,  pi.  45.  cites 
21  H.  6.  26. 

14,  In  account  the  defendant  pleaded  in  bar,  which  was  found 
againft  him,  by  which  he  was  awarded  to  account,  and  was  coni'^ 
mtted  to  ward  to  the  Fleet ;  and  after  2  filazers  of  C.  B.  were  aC- 
Cgned  him  to  the  auditors  to  hear  his  account,  and  the  defendant 
prayed  to  be  by  mainprifcy  and  could  not,  becaufe  a  judgment  is  given 
^gainfi  him,  and  his  body  in  execution,  Br.  Accompt,  pi.  3.  cites 
9  H.  <5.  29. 

15.  In  writ  of  account  the  defendant  was  outlawed,  and  fued 
chatter  of  pardon,  and  had  fcire  facias  againft  the  plaintiff',  in 
which  they  were  at  ijfue,  and  had  nifi  prius,   and  the  defendant 

found  bail  to  attend  the  inquefi,  and  at  the  day  the  defendant  appeared 
by  attorney,  and  the  jury  remained  for  default  of  jurors  \  and  at 
.the  day  in  bank  Thorp  prayed  the  inqueft  by  default,  and  writ  . 
to  take  the  defendant  and  his  mainpernors,  becaufe  he  did  not 
appear  in  proper  perfon,  and  becaufe  the  record  of  nifi  prius  made 
no  mention  of  the  fureties,  nor  of  the  mainpernors,  fo  that  for 
default  of  niU  record  they  can  record  nothing  of  it ;  therefore 
the  court  held  it  for  null  \  and  becaufe  the  defendant  appeared  in 
hank  in  perfon,  and  the  inqueft  did  not  come,  he  had  day  over  by  the 
fitfi  mmnprifem    Br.  Accompt,  pi.  45.  cites  21  H.  6.  26. 

16.  If  certain  perfons  ought  to  account  unto  a  corporation,  as  if  seeF.K.B» 
the  king  grant  to  the  honeft  men  of  the  town  of  N.  a  certain  fum   119-  (i^) 
out  of  thmgs  which  come  to  the  fame  town  to  be  fold,  and  there  ^*  ^^ 
are  colledors  to  gather  the  fame  who  do  fo,  the  king  may  grant  a 
wnmifftQu  tQ  fitrtain  perfont  t9  inquire  wbatptrfons  have  received  fuch 
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fims^  ^  h  hiMT  and  diiemdne  the  matter^  and  to  hear  their  I 

accounts  thereupon,  and^  in  that  cafe  as  auditonfiall  do^  and  he 

fliall  fend  a  writ  unto  th^  fitrif  to  return  a  jury  1>ef ore  the  fame 

juftices  at  the  day,  &c.   which  they  appoint,  &c.  to  inquire 

thereof.    F.  N.  B.  114.  (C) 

S*P«  Bf«  !?•  ^^  account,  after  judgment  the  plaintiff  {utA  fcire  facias 

£xifctil»  pi*  ad  con^utandum^  and  the  jberiff  returned  nibil^  by  which  capuu  ad 

H  sl^.l^   Mnputandum  was  awarded^  becaufe  it  was  after  judgment  \  and 

Br.  Proceft,  fo  fee  capias  lies  upon  fcire  facias  after  judgment,  where  capias 

»i.  s.  cjtei    was  the  procefs  in  the  originaL    Br.  Accouxlt>  pl<  l«  cites  19 

9.  C<   but        U     Q     /C 

adds,  that      "•  °*  "• 

ky  tke  prothoaocarics  thU  is  corm* 

1 8.  After  judgment  quod  computet,  if  the  defendant  be  telken 

t^n  a  capias  ad  computandum^  and  bailed  pending  the  a£tion  before 

Uke  auditors,  and  makes  default  before  them,  capias  ad  computan- 

dum  de  novo  ihall  iifue ;  per  tot.  cur.  and  affirmed  by  the  pro- 

thonotaries.    Le.  87.  pi.  189.  Mich,  ap  &  30  Eliz.  C.  B.  Anon. 

19*  If  the  bailiff  be  found  in  furplufage  in  the  conclufion  of 

the  account,  the  auditor  ought  to  enter  allocatur  fuper  dctermina^ 

iionem  ccmputi  in  furplufagiis^  fo  much  for  fucb  and  fuch  expenees  a/- 

hcatis  allocandis  upon  tie  next  account.     But  in  this  cafe  it  appeared 

upon  the  evidence,  that  the  entry  upon  the  foot  of  the  account  was% 

viz.  And  fo  he  is  in  furplufage  upon  the  determination  of  this  account 

26  L     But  the  auditor  being  examined^  faidf  that  it  was  not  his 

meaning  to  allow  unto  him  fo  much,  but  only  to  find  and  ixprefs  the 

certainty  of  the  whole  account^  and  fo  refer  the  allowance  of  it  to  the 

defendant  to  whom  he  was  auditor.     And  upon  that  the  court  faid 

£  174  3    to  the  jury,  if  they  believed  the  auditor,  that  they  (hould  find 

againft  the  plaintiff,  for  upon  the  matter  here  is  not  any  account, 

and  fo  no  allowance  ;  for  the  allowance,  if  it  had  been  according 

to  law,  ought  to  be  entered  before  the  allocatur,  &c.  and  fuch 

allowance  is  as  a  Judgment ;  but  here  is  not  any  allowance,  for 

the  auditor  did  refer  the  fame  to  the  defendant.    Le.  219,  220. 

pi.  301.  Mich.  32  &  33  Eliz.  C.  B.  in  cafe  of  Gawton  v.  Lord 

Uacrets. 

trm.  5.  20.  Account  againft  J.  S.  as  bailiff  for  100/.  the  defendant 

^"'^'       //ptfd!f  never  his  haUiffy  which  W2&  found  againfl  him,  and  diereupon 

Ixam'sV      ^^  ^^  adjudged  to  account  before  auditors^  who  having  afftgned 

PaTcb.  19     a  day  ad  computandum,  the  defendant  made  default  i  whereupon  it 

J«*'^«yfv'^  was  adjudged  quod  querens  recuperet  valorem  bonorum  prsed' 

byCawdy  (^^^0  9^ ^*  ^^^'    ^^  ^^^  ^^^  affigucd  for  error,  there  being 

and  Fenner  no  turit  awarded  to  inquire  of  the  value.    Sed  per  curiam,  where 

Sf^^hf"*'*  the  defendant  makes  default,  the  court  may  order  that  the  plabtiff 

judgment  recover  the  value  as  he  had  counted,  but  then  the  judgment  ought 

ought  to  be  to  be  fo,  whcrcas  here  the  92 1.  10  s.  is  not  as  he  counted.   And 

S^a^**"ff  ^^^^  ^*y  being  given  him  to  account,  he  not  being  prcfent  to 

had  counted  take  conufancc  thereof,  and  fo  is  condcnmed  by  derault  without 

of;  but  Ba.  notice,  and  therefore  the  2d  judgment  was  reVerfed.    Cro.  £• 

TcoH^lT   ^''^-  P^-  7-  ^'"*  "^3  ^'^'  ^'  ^  Williams  v.  White. 

for  the  court  may  in  difcretion  give  a  left  fum. 
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21.  In  account  the  2d  Judgment  was  reverfid,  and  iht  firfi^ 
hAng  without  error ^  tuai  effirmedi  it  was  faid,  dxat  a  capias  ad 
ewnputandum  (hould  i0ue  out  of  this  court  to  bring  the  defendant 
to  account.  Cro.  £«  8o6«  pi.  7.  Hill.  43  £liz.  B.  R.  Williams 
V.  White. 

22.  A  wnV  ef  error  will  not  lie  after  the  Jirft  and  before  the  S.C.Godb. 
fecond  judgment^  becaufe  the  firft  judgment  is  but  an  award,  and  a58*P*«35^» 

no  final  judgment  till  he  has  accounted  before  the  auditors ;  and  ^^of  Fox 
the  Jirft  Judgment  does  not  determine  the  original.     Cro.  J.  356.  pi.  ▼.  Mbb- 
14.  Mich.  12  Jac.  B.  R.  cALFEjand 

,  S.  p.  ac. 

cordingly;  for  the  firft  judgmcat  ii  only  a  conveyaoccy  and  the  phintiff  hat  no  benefit  till  he  be  fatis« 
fied  by  the  award  of  the  auditort^  becaufe  upon  the  award  the  final  judgment  fliall  be  giTcn. 
Cro.  E.  636.  pt.  3s.  S.  P.  Arg.  cites  it  E.  3...— Roil.  Rep.  84.  pi.  33.  Wood  v.  Midcalfx, 
S.  C.  accordingly  \  but,  per  Coke  and  Doderidge,  if  in  writ  of  account  the  defendant  pleads  in  bar, 
aqd  the  bar  is  adjudged  goody  the  plaintiflf  in  fuch  cale  may  have  a  writ  of  error  immediately  \  for 
this  judgment  is  final  till  reverfed.  And  if  in  the  principal  cafe  both  judgments  had  been  given,  and 
error  brought,  and  the  firft  is  reverfed,  the  laft  is  confequently  reverfed  alfo ;  and  fo  if  the  laft  judg. 
ment  be  reverfisdy  the  firft  judgment  aUb  ihall  not  ftand  by  itTelf,  but  fliaU  be  lererfod  alfo.    QwA 
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23.  In  an  a£lion*of  account  the  defendant  was  adjudged  to 
account}  and  auditors  were  afligned.  The  court  was  moved  that 
they  would  order  to  Join  Jome  merchants  to  the  attormes  on  either  Jide^ 
to  help  them  to  manage  the  account,  becaufe  the  attomies  were 
not  ikilful  in  fuch  bufinefTes.  Roll  Ch.  J.  faid,  we  can  make 
no  rule  for  this,  but  you  maj  iy  confent  adwfe  with  merchants  to 

f^Ji  you  in  drawing  up  the  accounts.     Styl.  388.  Mich.  1653. 
ranklin's  cafe. 

24.  In  af^ion  of  account  there  was  a  demurrer ^  and  exception 
taken  becaufe  he  had  not  Jhewn  the  particulars  of  what  was  dif- 
pofed  of  by  the  fale  \  for  it  is  not  good  for  a  fador  to  fay,  I  have 
received  fo  much  for  your  goods,  out  he  ought  to  (hew  the  par- 
ticulars ;  but  Glyn  Ch.  J.  faid,  the  court  ought  not  to  intermeddle 
with  their  accounts,  becaufe  the  auditors  are  officers  appointed  by 

Jlatut€f  who  ought  to  refufe  or  confirm  them  j  and  he  knew  not  by 
what  advice  they  had  demurred  in  account.  Hem  faid,  that  2 
clerks  of  this  court  are  the  auditors ;  but  if  there  be  a  demurrer 
upon  the  pleadings,  it  ought  to  be  tried  by  the  court.  And  it 
was  agreed  to  wave  the  demurrer  by  confent,  and  leave  the  mat- 
ter to  the  auditors.     2  Sid.  89*  Trin«  1658,  in  B.  R.  Leger  v. 

Amory.  C  I75  ] 

25.  If  one  comes  in  by  habeas  corpus  only  to  account ^  he  fliall  not  And  though 
put  in  Jpecial  baily  and  if  he  docs,  it  is  erroneous.     Keb.  230.  pi.  ^J^^the*!* 
46.  Hill.  13  Car.  2,  B,  R.  Towes  v.  Lewis.  fcnor  cou'rt^ 

yet  in  B.  R. 
he  put  m  ball  only  to  be  in  oiftodia ;  but  after  judgment  quod  computet^  a  capias  iiTues,  and  when 
taken  he  muft  put  in  fpecial  bail^  vif .  2  mainperoors  to  anfwer  the  condemnation  ^  but  ihaiJ  not,  on 
liaB  firft  appcaranccy  put  in  fpecial  bail  to  anfwer  the  condemnation  j  per  Twifdcn  &  cur.  Kcb.  255. 
pi.  16.  Palcb.  X4  Car.  i.  B.  R.  Towes  v.  Lewis. 

26.  After  judgment  quod  computet,  the  drfendant  came  in  on  a 
capias^  and  was  committed  to  the  marlhal,  and  bailed  The  bail 
are  anfwerable  for  the  account,  the  firf  bail  being  only  for  ap- 
pearance )  but  yet  fball  not  be  dif charged  till  the  party  renders  kim^ 

O  3  Pf 
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felfon  the  firjl  judgment  J  though  a  capias  had  notiflued  before  the 

bail  can  be  charged,  and  yet  the  court  would  only  order  the  bail 

•   to  be  filed,  and  leave  the  party  to  his  remedy  according  to  the 

condition  of  the  bail-bond.     Keb.  89.  pi.  96.  Trin.  13  Car*  2. 

B.  R.  Towes  v.  Lewis. 

27.  The  bail  entered  into  recogniiuincf^  that  if  judgment  he  quod 

computet  J  the  defendant  fhall  appear  ;  and  if  he  makes  default,  the 

plaintiff  {h<vll  have  execution  againil  body,  lands,  and  goods  of 

the  bail.     The  court  afftgned  a  day  for  his  appearance  after  judgment 

quod  computet^  but  he  made  dfaulty   and  they  not  rendering  his 

body  to  prifon,  the  plaintiff  had  judgment  nifi.     Keb.  176.  pU 

140.  Mich.  13  Car.  2.  B.  R.  Towes  v.  Lewis. 

^*  J**  *'*^         28.  In  account  the  defendant  moved  for  a  farther  day  to  give 

auditori  are    b^s  account,  the  matter  being  referred  to  auditors*    Per  TwlfdeUf 

judge. by  che  the  auditors  mujl  give  farther  day.     And  per  KeeHng,  they  are 

ftatutc,  and    jj^jng^  ivheihtT  the  delay  is  wilful  or  not ;  and   if  they  find  the 

Xht  court  rt'  •'      ^ .  ,.  ^        ^        n      "^     '  r  i  11  'ii 

fbj.dtjintLr-  partics  neghgcnt,  they  mult  certify  to  the  court  that  tliey  will 
mcJdJe.  Sty.  not  accouut.  Mod.  42.  pi.  94.  HiU.  2X  &  22  Car.  2.  B.  R* 
464.  Mich.  Williams  V.  Lee.       • 

1655.  Le 
Gay*i  cafe. 

29.  By  4  Ann£^  cap.  16.  f  27.  which  gives  actions  of  account 
againft  executors  and  admiiiiftrators  of  guardians,  &c.  and  join- 
teniints,  &,c.  enafts,  that  the  auditors  appointed  by  the  court  fhall 
adminiflcr  an  oath^  and  examine  the  parties^  and  for  their  paim  fhall 
have  fuch  alhtvarice  as  the  court  Jhall  adjudge  reafonabh^  to  be  paid 
by  the  party  on  whofe  fide  the  balance  fhall  be* 


(W)     Declaration. 

r.  TT7RIT  of  account  was  maintained  by  one,  fuppo/ing  that 
^^     the  defendant  was  receiver  of  the  money  of  the  plaintiff'  and 

the  defendant  of  every  manner  of  contrail  to  their  common  profit  arif- 

ing,  &c.     Tnel.  Dig.  27.  lib.  2.  cap.  3.  f.  12.  cites  ^o  £•  i« 

Itin.  Cornub. 
In  account         2.  Account  as  receiver^  and  counted  that  he  bailed  to  him  2 
0srtceiv(rof  tuus  of  wiuc  to  fell  for  him,  and  he  received  of  f,  lor.  and  cf 

hands^ofj,  ^'  ^^'^*  ^^^  ^f  ^^^^^^  ^^^  ^ifiy  ^^  tlid  not  fhe^v  by  whofe  hands^ 

andK.  and  &c.  and  per  cur.  he  ought  to  ihew  by  whofe  hands  in  account  as 

1  s/.  3^  tbt  receiver,  and  if  he  cannot  put  it  in  certain y  he  may  bring  writ  of 

fon%  un-^^'  ^^^ount  again/}  him  as  his  bailiffs  and  count  of  the  bailment  of  the 

known,  and  ftuif  to  merchandize ;  quod  nota.     And  per  cur.  if  the  fum  of 

ofthefirft  thg  receipt  be   13  s.  of  other  fum  under  40  s.  yet  the  account 

writ  ftood^  ^^^  ^^^  ^ic  before  the  iheriff^  quod  nota.     And  the  reafon  feems 

and  of  Che  to  be,  becaufe  a  fberiff  cannot  ajfgn  auditors*   Br«  Accomptj  pL  14. 

reft  the  dc     ^ites  43  E.  3.  21. 

fendant  was  ^^         ^ 

difcharged,  becaufe  it  ¥ras  uncertain.     Br.  Brief,  pi.  47a.  cites  46  E.  3.  3. 

*  In  an  account  agahfi  the  recetvtTf  the  pJalntiff  muft  dteUre  hy  vbof*  haadt  the  defeodant  fccelfed 
the  money,  which  he  ihitU  not  do  in  the  cafe  of  a  halhff,     Co.  Litt.  17  a.  a. 

The  writ  ihall  be  generaly  de  tempore  quo  fuit  receptor  det:arhrum,  wtthartjaytng  hy  whof§  tjnjs  j 
bttt  that  muft  be  ihcwn  ia  the  couat  j  but  it  ii  aot  fo  if  againft  a  baififf*    F.  A.  B.  1 18.  (F) 

176  ]  3.  la 
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,  3,  In. account  he  counted  that  he  haiiedto  htm  certain  pots  and 
pails  of  filver  ttfillf  &c.  aud  he  fold  them  in  fairs  and  markets, 
and  received  of  J,  fo  initchy  &c.  and  by  the  hands  of  another  unknown 
a  great  fum^  &c.  and  of  that  which  was  put  in  certain  the  de- 
fendant was  compelled  to  anfwer,  and  of  the  reft,  which  is  un- 
certain, not.  Quod  nota.  And  fo  tlic  count  good  in  part,  and 
in  part  not.     Br.  Accompt,  pi.  17.  cites  46  E.  3.  3. 

4.  In  account  the  plaintiff  counted  that  the  defendant  was  his 
bailiff  of  his  manor  of  D.  in  M.  and  had  care  and  adminiflratkn 
9f  certain  ^oods  and  chattels,  viz.  oxen,  btutjisi  and  other  things ;  and 
it  was  pleaded  to  the  county  becaufc  he  did  not  fbew  of  how  many 
oxen^  ScQ.  ic  non  allocatur,  but  the  count  awarded  good*  .  Br. 
Accompt,  pi.  5.  cites  27  H.  6.  i. 

5.  Account  by  an  abbot  of  receipt  of  100 1.  of  the  prcdeceflbr,  s.  P.  Thel. 
&c.  by  the  hands  of  D.  to  render  account,  and  did  not  fay  of  the  ^'^'  ^»^-  '• 
goods  of  the  houfe  a7id  church ;  for  an  abbot  cannot  otherwife  have  ^^citelkjli' 
property  but  to  the  ufe  of  the  houfe,  and  therefore  .this  is  implied,  31 E.  3.  acJ 
and  D.  by  whofe  hands,  &c.  was  a  monk  of  the  fame  houfe,  '^'"P'  S7» 
and  yet  good.     Br.  Accompt,  pi.  49.  cites  1 5  £.  4.  15, 

6.  In  account  the  plaintiff  declared  of  damages ^  and  well ;  and 
yet  he  fhall  not  recover  any  damages.  Br.  Accompt,  pi.  64. 
cites  2  H.  7.  13. 

7.  In  account  by  execvtor  of  A.  againjl  the  defendant  as  bailiff  of  And  the 
A*  ex  quacunque  catifa  \^  contractu  ad  communem  utilitatem  (f  the  f®"*^*  ^*'^» 
faid  A.  aud  one  W.  P.  of  certain  merchandizes  of  the  faid  A.  &c.  tenr^rnif-. 
Though  tlie  demand  was  agninft  the  defendant  as  general  bailiff  chicvovis  If 
of  one,  when  by  the  plaintiff's  own  fhewing  he  was  bailiff  ex  ?"*  '"*"' 
quacunque  caufa  ad  communem  utilitatem  of  2,    and  that  he  migh™!^" 
ihould  have  joined  the  other  in  the  aft  ion,  yet  it  was  held  good,  have  ac-    > 
Cro,  J.  410.  pi.  10.  Mich.  I4jac.  B.  R.  Hackwell  v.  Euftman.  ^^«nt,with- 

i.  J         J  L        .  out  the 

other's  joining,  wiuch  perhaps  the  other  uould  not  do,  and  here  is  no  rejfugMnry  in  the  count*  and 

judgment  for  the  plaintiti*.     Roll.  Rep.  411.  pl>  10.  S.  C.  ' 

8.  In  account  againft  defendant  as  receiver  of  money^  as  money 
of  the  plaintiff y  it  was  objedled  that  it  was  only  recital;  and  the 
court  held  it  ill.  3  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B.  R. 
Jaggard  v.  Frip. 

9.  The  declaration  was  as  receiver  between  1658  and  1673, 
tvithout  any  certain  timr;  but,  per  cur.  this  is  well  enough,  and 
to  fay,  viz.  fuch  a  day,  would  be  immaterial,  and  not  traverf- 
able.  3  Keb.  425.  pi.  26.  Hill.  26  Car.  2.  B.  R.  Jaggard  v. 
Frip. 

10.  Account  was  brought  againft  defendant  as  receiver y  and 
fays  not  by  whofe  hands ;  befides  he  fhould  have  charged  him  as 

baslvff.  This  would  have  been  ill  upon  demurrer  upon  the  de- 
claration, but  is  cured  by  judgment  quod  computet  by  default.  2 
Lev.  126.  Hill.  26  &  27  Car.  2.  B.  R,  Burdct  v.  Thrulc. 

11.  Account  was  brought  by  a  prefent  church-warden  againft 
a  former,  as  receiver  per  manus  parochianorum*  This  was  held 
imperfect  and  uncertain^  and  they  fhould  have  fet  forth  the  par- 

O  4  ticular 
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ticular  re;ceipt8  of  the  particular  perfons.     See  ix  Mod.  187; 
Biihop  v.  Eagle. 

1 2«  Where  the  condition  of  a  bond  is  to  give  a  true  account 
upon  requefty  and  the  party  who  is  to  give  the  account  makes 
up  his  account)  and  makes,  a  right  charge  upon  himfelf^  hut  puis 
more  In  his  ^  SJcharge  tfuxn  be  aught,  the  plaintiff  cannot  affign  the 
non-payment  of  the  charge  as  a  breach,  becaufe,  until  the  account 
is  agreed  upon  on  both  fides,  it  is  no  account.  But  the  breach 
muft  be  afligned  on  the  not  giving  a  true  account,  and  then  all  the 
other  matters  will  follow  in  evidence.    L.  P«  R*  32.  Anon* 


(X)    Pleadings.     In  Abatement  of  the  Writ. 


T.  TN  account  the  writ  was  de  tempore  quo  fuit  balUvus  fuui 
^  manerii  de  N.  and  by  his  count  demanded  account  but  of  6 


Note  the 
writ  Slid 

pore  quo  fuit  t^s  Only,  yct  adjudged  a  good  writ  and  count.  Thcl.  Dig.  83. 
ha/iivMs  ma-  lib.  o.  Cap.  c.  f.  lo.  citcs  Mich.  4  E.  2.  Accompt  113. 

habuit  adminifrMthnem  hmorum,  &C*  I  fit  ht  found  fuod  babuU  admnifiratiorem  bonoruniy  a/tben^b  be  bt 
mot  baUivMs  mamrii,  the  plaincifl^  fhall  recover  becaufe  tiicre  it  no  other  writ.  F.  N.  B«  ii6»  (P)  ia 
tbf  D^  notes  there  (b)  cites  JCelw.  1 14. 

2.  In  account  againft  a  receiver,  the  writ  was  receptor  denario^ 
rum,  and  the  count  was  that  he  received  100  florins,  price  each  4/. 

*  2cc.  and  adjudged  good.    ThcL  Dig.  83.  lib.  9,  cap.  5.  f.  14. 

cites  Mich.  6  £.  3.  281. 

3.  In  accQunt  againft  a  bailiff,  if  the  defendant  pkads  as  to 
parcel  that  he  was  Uffee  for  yearSf  and  not  bailiff,  &c.  it  fhall  not 
abate  the  writ  but  onlv  for  this  parcel.  Thcl.  Dig.  237.  lib.  |6« 
cap.  10.  f.  44.  cites  rafcb.  18  £.  3.  16. 

4.  In  account,  if  the  count  be  ^  receipt,  parcel  by  the  bands 
of  the  plaintiff f  and  parcel  by  another  iand,  and  the  iplzintiS  confej/es 
that  the  defendant  has  not  rec^ved  any  thing  by  another  banH,  all 
{hall  abate.  Thel.  Dig.  220.  lib.  16.  cap,  4.  f,  12.  cites  Pafch. 
28  £.3.91. 

Acconnt  5.  In  account  againfl  one  as  bailiff  and  receiver,  the  defendant 

againft «-  pleaded  as  to  that  for  which  he  is  fued  as  bailiff,  that  be  v^as  bis 
faid*iiL7he  gy^rdian  in  focage,  and  net  bailiff;  judgment  of  the  writ ;  but 
was  bailiff  it  was  held  that  all  the  writ  (hall  not  abate  for  this  plea,  but  it 
thaefore"'^'  (hall  ftand  for  the  receipt.  Thcl.  Dig.  236.  lib.  16.  cap.  10. 
ought^tobe  f-  22.  cites  Pafch.  32  E-  3.  Accompt  60.  and  fays,  fee  46  £. 
impleaded  as  3.  3,  accordingly. 

bailiff,  and 

not  as  receiver^  judgment  of  the  writ,  jtnd  per  Litt.  in  account  as  receiver^  it  ii  a  e^oAfttt  tbat  be 
was  bit  guardian  in  Jccagty  judgment  of  the  writ ;  for  otbtrtoift  bt  pall  be  demSfy  ebptjed,  an4  fo  it 
Wau  hpl4  by  all  the  jufticet.    Br.  Accoont,  pi.  74.  cites  18  £•  4.  3. 

^.  In  account  againfl  a  bailiff  and  receiver  ff  lo/.  die  defendant 
confeffed  that  he  was  bailiff  and  receiver  of  8/.  and  the  pltuntiff 
fonfeffed  that  he  received  only  8/.  yet  the  writ  (hall  not  abflte  \  but 
auditors  were  afligned.  Thel.  Dig.  237.  lib.  r6.  cap.  10.  f.  27. 
pites  Trin,  41  E.  3.  Br.  543;    Quaere* 

7.  Account 
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7.  Account  as  bailiff ^ani  receiver  in  K.  The  eUfendant  faid  *S.P,ei». 
thai  there  are  2  KJ9  in  the  fame  county,  and  none  without  ^^"/.^"Li 
addition,    *   &   non  allocatur.     Contra  in  account  as  bailiff,  bam/of^ 

21  U.  6.  23.     And  the  plaintiff  counted  in  K«  of  Skirk,  by  ^or.   Bu 
which  the  defendant  pleaded  it  to  the  count,  not  warranted  by  ^^f^^^ 
the  writ»  &  non  allocatur,    Br.  Accq^nt,  pt.  15.  cites  44  £.  s.'c. 

o.  I,  Accpunt  or 

mtwor  of  the  v'tlh  af  K.  tf.  and  B*  snd  alfi  tbat  he  wu  his  rtcehuer  of  kh  wntirf  in  the  county  tfE* 
Port,  demanded  jadgmeot  uf  writ  \  for  tbirt  mrt  in  the  jamt  county  2  viV/i  9f  JC.  o/ias.  Over  K»  and 
tf ether  K»  and  no  inll  of  K.  joltbout  addition  only,  prift ;  and  tbe  other  would  not  maintain  the  writ 
by  which  tbe  writ  vas  ahated  in  euof  and  not  for  the  paced  in  K.  only  ^  quod  noti.  Br.  Accompt» 
pi.  44*  cites  ^i  H.  6.  ai«  S,  P.  Br.  Additions,  pi.  33.  citM  S.  C.  Br/  Brief,  pi.  i8t.  cita 

8.  Account  againft  a  feme  as  receptripe  deftar^  of  the  plaintiff,  [  178  J 
by  the  hands  of  J.  N.  who  demanded  judgment  of  the  writ  i 

for  receptrix  is  not  form}  and  upon  good  argument  the  writ 
was  awarded  good;  and  notwithftandihg  that  it  was  not  the 
form,  yet  when  it  paffes  the  chancery  diey  fliall  hold  plea  ia 
bank  thereupon.     Br.  Accompt,  pL  43.  cites  19  H.  6.  5. 

9.  In  account  againfi  defendant  as  haiiiff^  he  pleaded  that  he  Is 
guardian  inficage  to  the  plaintiff,  he  being  under  14,  andjbewed 
that  the  plaintiff* s  father  wasfeifed  of  BL  acre  in  fee^  and  fo  he  as 
guardiaii,  ^c.  and  concluded  judgment  ft  aBio*  The  plaintiff 
replied  that  his  father  died  feifed  of  a  copyhold  in  fee^  nvhich  is  the 

fame  land^  &c,    but  did  not  fhew  that  it  tuas  focage  land,  nor  iff 
whom  it  nvas  held,  and  therefore  was  moved  not  to  be  goody 
to  which  Coke  Ch«  J.  agreed.    Roll.  Rep.  104.  pL  44.  Mich. 
12  Jac.  B.  R.  Anon, 

10.  And  it  was  inflfted  that  the  defendant  being  charged  as 
bailiff,  and  he  pleading  that  he  is  guardian  in  focage^  and  con- 
cludine  judgment  fi  a^io,  is  not  good ;  for  the  plea  being  to  the 
writ,  ntfhotitd  have  concluded  judgment  of  the  writ,  and  that  fo  is 
49  E.  3.  9.  ID.  Quod  fuit  conceffum  per  Coke.  Roll.  Rep« 
104.  S.  C. 

11.  In  account  the  death  of  any  of  the  parties  b^ore  the  2J 
judgment  (hall  abate  the  writ.     Cro.  J.  356.   pL   14.   Mich« 

22  Jac.  B.  R.  refolved. 


(Y)     Pleadings*    Where  one  is  charged  as  Bailiff  sce  (t) 
^   '  ^         or  Receiver.  f^>t~> 

f.  tN  a  writ  which  fuppofes  t^iat  da  tempore  fuo  fiiit  receptor  Wlieathi 

^  denariorum,  the  defendant  ihall  not  fay  that  he  hath  ac-  ^^^ 
counted  from  fuch  a  time  to  fuch  a  time,  Imt  ought  to fiew for  dSSSnfit 
what  things  he  hath  accounted*    Contra  where  the  writ  is  a  tempore  receiver 
quofiiit  ballhus.    F.  N.  B.  z  1 7.  (D)  marg.  m  a  note  cites  2  £.  ^'^  ^"^  * 

3.  Account  6,,  rr»st* 

jnuft  anfwer  tbat  precilelj,  or  othcrvife  jadlsaCBt  irill  be  ijknn  ftr  tbs  f biadff.    Kapn.  57.  )dkh» 
15  Ctf.  1.  S.  &•  Sottthcot  T«  Ridir^. 

2f  Account 
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S.  P.  Br. 

i\ccompCy 
^.72.  c\tt$ 
10  E.  4.  8. 


2.  Account,  and  counted  of  a  receipt  by  the  hands  of  J.  N. 
The  d(fendat\t  fatd  that  never  his  receiver  by  the  fame  hand^  pnfty 
&c.  and  a  good  iflue,  though  it  may  be  intended  that  he  rc- 

PcrChockc,  ceivcd  by  the  hands  of  W.  S.  but  if  it  was  by  the  hands  of  thp 
TEiwdJ***    .plaintiff,   then  ,he  fliall  wage  his   law,   and  contra  here,   and 
therefore  he  Ihall  have  traverfe  to  the  hands  of  J,  N.      Nota, 
by  award.     Br.  Accom^,  pi.  50.  cites  24  E.  3.  32.  &  67. 

3.  Account  of  receipt  by  the  hands  of  J.  N.  Never  bis  re^ 
ceiver  by  the  hands  of  J.  N.  prift,  is  a  good  iffue,  and  not  preg- 
nant.    Br.  Negative,  pi.  27,  cites  29  K.  3.  35,  36. 

4.  In  a£lion  of  account  the  defendant  Jaid  qtmd  plene  compidcnnt 
before  A,  and  B,  and  the  others  c  contra ;  and  it  kvos  fot/nd  thai 
he  accounted  before  B,  on/y^  and  yet  the  plaintiff  was  barred,  for 
the  effeff  is  if  the  defetidafit  has  accounted  or  not,  and  it  is  not  tra- 
verfable  before  what  pcrfons  he  accounted.  Br.  Traverfe  per^ 
&c.  pL  371.  cites  30  £.  3.  5.  and  Fitzh.  Judgment  141. 

5.  Account  agaiftjt  J.  S.  one  (f  the  companions  of  Mayl-JfoU^ 
and  counts  that  he  was  his  receiver^  it  is  no  plea  per  Mombray, 

£  179  ]  that  he  is  not  of  the  company  of  the  Mayl-ball,  becaufe  it  is  of 
his  own  receipt,  and  not  by  the  companion,  and  yet  the  furplus 
ihali  not  abate  the  writ,  as  it  fecms  there.  Br*  Nugation^ 
pi.  12.  cites  38  E.  3.  34. 

6.  Account  againft  the  defendant,  as  receiver  for  7  yeara 
to  merchandize  J  and  that  in  that  time  he  received  1  c/.  by  the  hands 
tf  A.  B.     The  defendant  faid  that  fully  accounted  before  fuch  auditors 

fuch  a  day^  which  was  the  ^th  year  of  the  7  yearsj  and  the  plaintiff 
traverfid  ity  and  found  wkh  the  plaintiffs  and  he  prayed  judg- 
ment, and  was  compelled  to  replead,  becaufe  he  could  not  fully 
account  2  years  before  the  end  of  the  7  years,  for  ht  Jball 
account  as  well  of  the  increafe  as  ofthefum^  which  cannot  be  within 
the  7   years.     Quod  nota.    Br.  Account,  pL  41.   cites  7  H* 

7.  In  account,  the  plaintiff  counted  that  he  w/i/  his  receiver  of 
20/.  by  the  hands  of  J.  C.  from  Eajler  till  Michaelmas.  Rolrc 
demanded  judgment  of  the  count ;.  for  J.  C.  by  whofe  hands, 
&c.  dAtd  at  Whitfuntide^  which  is  before  Michaehnas.  Et  non 
allocatur ;  for  it  may  be  that  he  received  all  the  20I.  after  Eafter, 
and  before  Whitfuntidc.  Quod  nota,  the  count  awarded  good« 
Br.  Account,  pi.  42.  cites  8  H.  6.  32. 

8.  Account  as  receiver,  the  defendant  faid  that  he  delivered 
it  to  him  to  deliver  over  to  J.  S.  which  he  has  done^  and  a  good 
plea  without  traverfm^  the  receipt  \  for  he  confefles  a  receipt 
accountable,  in  cafe  that  he  had  not  delivered  it  over.  Bn 
Traverfe  per,  &c.  pi.  296.  cites  22  H.  6.  49. 

•  #0  7.  HJ. 

'  ^bicb  be  bed  i/m^  judgment,  &c.  The  plahtifffald^  tbat  efter  tbe  receij>t  ami  befif§  tbt  Mhmm  h* 
required  btmto  re'hailto  b'tm*  And  by  the  beft  opinion  this  it  «  good  replication,  and  the  bar  it  a 
good  bar  of  Kcoant,  as  well  as  in  difcharge  of  the  account  before  audltort,  if  he  delivers  it  over  i  for 

^  then  he  n  not  accountable  to  the  bailor ;  an4  fo  he  was  never  accounuble  but'condltionaliy.  And  J« 
K.  may  have  account  againft  the  defendant  by  the  fiift  delivery  to  the  dcfeadint*  fir.  AccQ«tp% 
pi.  83.  cites  X  £•  5«  %• 

9.  In 


AccouBt 

l^aipft  A* 
••  reeekfeff 
who  Jaid 
tbatb^rt' 
leeived  it  to 
dtliverwer 
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9.  In  account,  the  plaintiff  counted  that  the  defendant  was 
h\s  bailiff  of  his  manor  of  D.  in  M.  and  was  his  receiver  df 
liis  monies,  viz.  fo  much  by  the  hands  of  fuch  a  one,  and  fo 
much  of  another  by  4  years ;  by  which  the  defetidant  /aid,  thai 
as  to  Jo  much  of  the  mmey  before  fitch  a  day  he  had  filly  accounted 
before  the  plaintiff  himfeJf  and  as  to  the  ref  never  his  receiver  to 
render  account ;  ;\nd  becaufe  he  did  notfhev)  of  how  much  of  the 
money  he  accounted^  therefore  ill ;  by  which  hefaid  that  he  received 

fo  much  before  fuch  day^  of  which  he  has  fully  accounted^  bfc.  and 
to  the  reft  never  his  receiver^  ut  ante,  Br.  Account,  pi.  5.  cites 
27  H.  6.  I. 

10.  Account  as  receiver,  the  dfcndant  faid  thai  he  accounted  Br.  Ac-. 
lefore  the  plaintiff  himfelf  for  the  fame  fum  the  ift  day  of  jipril^  *^°""^  P^* 
abfque  hoc  that  he  was  his  receiver  after ;  and  no  plea  per  cun  s?  c!*'** 
for  it  does  not  go  but  for  this  time  only,  and  not  for  the  time 
before,  or  it  may  be  that  he  received  fuch  a  fum  diverfe  times 
before,  and  fo  he  ought  to  traverfe  before  and  after.     Br.  Traverfe 

per,  &c.  pi.  309.  cites  21  E.  4.  66»  • 

11.  Account  of  goods  delivered  to  merchandize^  the  defendant 
faid  that  at  another  time  the  plaintiff  brought  nvrit  of  detinue  of  the 
fatne  goods ^  and  counted  upon  a  bailment  to  re^bail ;  and  the  defendant 
waged  his  law,  and  made  his  law^  by  'which  the  plaint ff  ^vas 
barred;  judgment  fi  aftio,  and  a  good  bar  per  Brian";  for  if  it 
be  bailed  to  re-bail,  it  cannqt  be  .to  merchandize,  therefore 
the  one  is  contrary  to  the  other.  And  contra  Catefby  5  for  by  him 
it  is  a  good  eftoppel,  but  no  bar.  Quccre  inde.  Br.  Account^ 
pL  84.  cites  2  R.  3.  14. 

12-  Debt  by  the  dean  of  P.  upon  obligation,  upon  condition 
that  whereas  the  defendant  was  receiver  of  all  the  rents  of  the 
dean  and  chapter  of  L.  if  he  render  account  to  the  dean  and 
chapter  annually  during  his  office^  that  tlien,  &c.  and  faid  that  the 
dean  made  A.  receiver  of  two  tenements  in  L.  parcel,  &c.  and  fo 
difcharged  him,  judgment,  &c.  And  per  Townfend  and  Brian  [  180  1 
J.  this  is  no  plea,  becaufe  he  does  not  anfwer  to  the  reftdue  of  the 
receipts  \  for  tlie  condition  is  for  the  advantage  of  the  obligor, 
and  therefore  a  dfcharge  of  parcel  is  not  a  difcharge  of  the  whole. 
Contra  where  it  is  in  advantage  of.  the  obligee,  therefore  he 
ought  to  perform  the  reft.  Br.  Conditions,  pi.  128.  cites  4  H, 
7.  6. 

13.  If  a  defendant  be  charged  as  receiver  by  indenture,  he  fliall 
not  be  admitted  to  plead  that  he  was  not  receiver,  Brownl.  25* 
in  cafe  of  Willoughby  V.  Small. 


(A«  a)  Pleadings.    Suppofal  of  the  Writ  traverftd. 


I,   A  CCOUNT  againft  receiver,  who  faid  that  he  received  to  de^  Br.  TVivtrfe 
•*^  liver  to  W,  N.  which  he  has  done,  abfque  hoc  that  he  was  his  ^if^^Lf' 
receiver  to  render  account  i  and  per  Jenny,  Chocke,  and  Movie,  s.  C. 


bis  traverfe  is  repugnant  i  for  if  he  docs  not  deliver  it  over^  tnen 
t  he 


x8o  aumttit; 

he  is  accountable^  for  the  fixft  matter  is  a  good  bar  without  die 
traverfe.  Quod  nota*  But  if  he  fays  aifyu€  hoc  that  he  was  hk 
receiver  in  other  matmer^  it  is  a  good  traverfe ;  quod  f uit  conce& 
fum*    Br.  Account)  pi.  54.  cites  9  £.  4.  15. 

2.  In  accounl  againft  guardian  in  focagCy  it  is  no  plea  thai  the 
anceftor  held  of  him  in  chivalry^  without  faying  ah/que  hoc  that  he 
held  in  focage.    Br.  Account,  pi.  80.  cites  10  H.  6.  7. 

3.  Where  an  account  was  brought  againji  one^  fuppofing  the  re^ 
ceipt  of  200  marh  hj  the  hands  of  J.  P.  and  R.  C.  the  defendant 
fas  to  100  maris  J  pleaded  that  he  received  it  bj  the  hands  if  J*  P, 
tantuntf  without  that^  that  he  received  it  bj  the  hands  if  J»  jP.  and 
R.  C.  and  as  to  the  other  100  marks ^  he  received  them  from  the 
hands  of  R»  C.  only^  without  thatf  that  he  received  by  the  hands  rf 
J.  P,  and  R,  C.  and  there  it  was  doubted  whether  it  be  good  or 

.  not.     Godb.  43.  pi.  50.  Mich.  289  29  Eliz.  B.  R.  cites  10  E. 
4*  8.  Fitz.  Account  14. 

4.  If  an  account  be  brought  againji  2j  and  tme  pleads  that  he 
was  his  fole. receiver^  and  has  accounted  before  fuch  an  auditor^  if  the 
plaintiff  replies  unto  his  bar,  he  {hall  abate  his  writ,  becaufe  the 
receipt  is  fuppofed  to  be  a  joint  receipt ;  and  it  is  not  like  a  prae- 
cipe quod  reddat  againft  2*  Godb.  43.  pL  50.  Mich.  28  &  29 
£Uz.  B.  R.  cites  Fitz.  Account  14. 

5.  Account  againft  one  as  guardian  in  focage  to  the  plaintiff  for 
fuch  a  manor  held  of  C.  in  focage,  and  that  the  defendant  r/- 
ceived  the  profits  till  14  years  of  age  of  the  plaintiff.     The  defendant 

Jiud  that  the  land  was  held  of  the  faid  C.  in  chivalry^  and  not  in 
focage  s  prift.  And  after  becaufe  he  did  not  juftify  the  a£iion  he 
amended  his  plea,  zndfaid  that  the  land  was  held  of  C  in  chivalry^ 
and  he  as  fervant^  and  by  his  comman4  feifed  the  ward  of  the  land 
and  body,  abfque  hoc  that  it  was  held  in  focage,  upon  which 
they  were  at  iffue ;  but  by  feveral  the  firft  plea  was  fufficient. 
Br.  Account,  pL  76.  cites  22  £.  4.  5. 

6.  Xwo  were  charged  in  accompt  as  receivers y  one  0^  them  pleaded 
that  he  never  was  receiver^  without  traverfing  that  he  and  his 
companion  were  receivers ;  and  Clench  and  Suit  J.  held  it  well 
without  traverfe.  Godb.  43.  pi.  50.  Mich.  28  &  29  Eliz. 
B.  R.  Anon. 

^i^tllf*'         7.  In  account  againft  the  defendant  as  bailiff  of  hisfhop^  curam 

S.  C.  in  to-  habens  Isf  adminiftrationem  bonorum  ;  the  defendant  anfwered  as  t& 

tidemvcrbit.  ^^  goods^  butfatd  nothing  to  thefhop ;  this  being  moved  in  arreft  of 

judgment,  the- better  opinion  was  that  he  ought  to  have  anfwered 

to  all.     Godb.  55.  pi.  69.  Mich.  28  &  29  £liz.  Gomerfall  v. 

Gomerfall* 

X'c*.  ad.**  ^*  ^^^^  ^^"^  ^^^  ^'^OTL  an  account  between  them,  the  defend- 

judged  ac  ant  was  found  in  arrear,  and  promifed  to  pay,  &c.    The  defend- 

•o^^^ns^y*  ant  pleaded  and  •  confeffed  the^  account^  and  that  he  was  found  in  ar* 

Tal»y»*?.  ^^^^  accordingly,  but  that  he  gave  bond  to  the  plaintiff  fir  the  fame^ 

CooKiy  abfque  hoc  that  they  afterwards  accounted,  prout,  &c«     The  court 

?•  ^*  *^  held  that  the  account  which  was  the  ground"  of  the  promife  was 

accSS^i^y  ^^^^  traverfable  -,  and  judgment  for  the  defcndantt     Crot  J.  234. 

per  tot.  car.  pL  4.  UiU^  7  J«^*  B/R*  Dalby  V*  Cooke« 

•tx8i]  9*  Debt 


9»  Debt  upon  hftdy  conditioned  that  H.  as  receiver j  fkould  ac* 
fount  and  pay  to  the  plaintiff ^  ice.  all  rents  which  he  Jbould  colleSl^ 
&c«  The  defendant  H.  pleaded  performance  generally  /  the  plain- 
tiff repliid  that  he  had  received  7000  /•  which  he  had  not  paid.  The 
defendant  rgoinedy  th^t  bene  &  verum  eft  he  had  received  500/. 
<md  no  more,  whereof  he  had  given  a  true  account  to  the  plaintiff^ 
and  paid  30  /.  the  balance  \  and  upon  demurreT  to  the  rejoinder, 
it  was  objefled,  that  becaufe  the  condition  was'  in  feveral  parts  of 
it  in  the  disjunSHve,  the  plea  of  performance  generally  was  not 
good ;  and  that  defendant  Jhould  have  pofttively  alleged  he  had 
received  500  /•  and  given  a  true  account  thereof,  abfque  hoc,  that  he 
received  "joooL  or  any  mare  than  500 1.  And  adjudged  accord-* 
ingly  for  the  plaintiff.  Lutw.  579.  Hill.  9  W.  3.  Duke  of  Bol- 
ton V.  Clarke. 

(B.  a)  Adioas  after  Account  made,  and  Pleadings, 

I.  TN  debt  upon  arrears  of  account,  the  defendant  tendered  bis 

^  law,  and  prayed  that  the  plaintiff  be  examined,  by  which  he 
wa$  examined,  and  it  was  found  that  it  lies  in  account,  and  the 
defendant  f aid  that  he  accounted  for  rent  due  upon  arrears  of  a  leafe^ 
aofque  hoc  that  he  made  other  account,  and  a  good  plea.  Br.  Dette^ 
pL  18 1,  cites  10  H.  6.  20. 

2.  In  deh  upon  arrears  of  account  More  ^auditors,  the  defendant 
pleaded  payment  in  another  county  g  judgment  fi  a^io.  And  per 
Fortefcue  and  Fafton  this  is  no  plea  without  concluding,  and  fr 
nihil  debet.    Br.  Dette,  pi.  11.  cites  20  H.  6.  i6. 

3*  In  debt  upon  arrears  of  account,  the  defendant  faid  that  nihil 
debet  modo  ^  forma,  and  gave  in  evidence  that  no  fuch  account  waSm 
And  Newton  faid  for  law  to  the  jury,  that  this  is  a  good  iffue 
and  good  evidence.    Br.  Dette,  pi.  14.  cites  20  H.  6.  24. 

4.  Debt  upon  arrears  of  account,  the  defendant  faid  that  after 
he  had  accounted  before  auditors,  they  a  month  after  committed  him  to 
ward  for  the  fame  arrears,  and  fo  in  execution;  judgment,  &C« 
And  per  judicium  no  plea  \  for  the  power  of  the  auditory  is  ta 
commit  him  to  the  next  gaol  upon  the  account  finiihed,  and  the 
party  found  in  arrears  is  to  be  committed  to  the  next  gaol  imme- 
diately, and  not  by  any  mean  fpacej  and  fo  by  judgment  the 
plaintiff  recovered  his  debt  and  his  damages  \  quod  nota.  Br^  Ac^ 
compt,  pi.  6.  cites  27  H.  6.  8. 

5*  In  debt,  the  plaintiff  r^i/n/^//  that  the  defendant  afjigned  to  him  Br.  Dette, 
auditors  A.  and  B.  before  whom  be  accounted  from  the  time  that  he  p|*  is^^* 
tvas  receiver  of  the  money,  viz.  by  the  hands  of  ST*  and  S.  before  t^t^^J* 
which  auditors  the  defendant  was  found  in  furplufage  in  the  fum  in  h,  th«c 
demand.    Per  Moyle  J.  for  baiUff  of  a  manor  who  is  in  furpluf-*  <*?*»«  i»cj 
age,  fuch  a£tion  lies  clearly ;  for  he  is  to  do  things  of  expences,  ^'^r  f,°' 
and  to  pay  and  receive,  and  to  have  allowances.     And  the  fame  gainft  the 
law  where  he  is  his  receiver  to  merchandize,  which  is  fometimes  '^^  ^^  * 
in  gain  and  fometimes  in  lofs ;  but  of  ,2,  receiver  of  a  certain  fum  to  JJ^^^'^ 
render  account^  there  he  is  not  bound  to  do  any  labour^  expences,  count  \m*^% 

II  nor 
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•uditon,       nor  cofts,  and  iha-efore  there  he  JhM  not  have  fuch  aSion  of/uf^^ 
haT'^aid*      P^Hp^S^ '  ^^^  '^*^  ^^  ^**  ^^^^ »  .which  Prifot  agreed.  Br.  Accqmpty 

more  for         pl«  92-  citCS  38  H.  6.  5* 

the  lord 

than  he  has  received.  ^ut  2  Bulft.  277^  17S.  it  was  adjudged  contra  to  ^at  is  *  above,  asdK« 

cording  to  Br.  AccoiDpt^  pi.  6jt.  MUh.  12  Jac.  £•  R.   SvlK>Jk  (£ari)  v.  Fioyd,    ■       ■  Rott. 
lU  87.  S.  C» 

6.  And  where  a  man  is  receiver  of  too  L  per  ann»  hy  eUverfe 
iandsf  and  is  in  furplufage,  there  ht  Jball  have  debt  againfi  the 
lord.  And  contra  where  he  is  recover  to  receive  a  certain  fum^^  and 
not  retained  as  a  receiver  in  his  fcrvice^  note  a  difference  by  which 
the  defendant  pafled  over  and  pleaded  nihil  debet.  Br.  Accomptj 
pi.  62.  cites  38  H.  6.  5* 

7*  In  debt  by  a  mayor  and  commonalty  againjl  an  exectUor  upon 
arrearages  of  account,  he  need  not  Jhenv  in  the  count  that  he  was 
mayor  at  the  time  of  the  auditors  ajjigned*  TheL  Dig.  87.  lib.  9. 
cap.  7.  f.  20.  cites  12  £.  4.  lo. 

8.  If  debt  is  brought  upon  arrearages  of  accompt  found  before  au* 
ditorSi  it  is  not  a  good  plea  to  fay  that  he  gave  a  bond  to  the  phun* 
tiff  for  the  fame  duty^  becaufe  the  debt  was  not  changed  by  the 
obligation.     D.  51.  pi.  14.  Mich.  33  H.  8. 

9.  In  debt  for  arrears  on  accompt,  the  defendant  pleaded  that 
before  the  aceompt  the  plaintiff  (f  his  own  wrong  impr'tfoned  bim^  and 
then  qffigned  auditors  to  him  in  prifon^  and  fo  the  accompt  was 
made  by  durefs.  It  was  holden  a  good  plea  by  the  juftices  of 
both  benches.  4  Le.  91.  pi.  i88«  Pafcb.  25  £iiz-  the  Earl  of 
Northumberland's  cafe. 

J^^^^f  10.  An  a£tion  upon  an  iniimul  computaflet  doth  not  lie  for 

^j^aey.  Cro.  ^^^  (olone)  due  and  in  arrear,  for  the  rent  demandable  is  cer- 

1.  602.       tain ;  but  if  the  rent  be  behind}  and  there  are  (alfo)  other  things 

B^^*        mixed  with  it,  for  which  the  a£lion  is  brought,  then  an  a&ion 

"  upon  an  iniimul  computaiTet  may  be  brought  for  both  of  them 

together,  becaufe  it  is  uncertain  upon  the  whole  matter  what  is 

due  to  the  plaintiffl     L.  P«.  R.  30.  cites  Trin.  165 1.  B.  S. 

11.  Note,  at  this  day  the  common  declaration  upon  an  infimul 
comp.  is  to  fay  that  the  plaintiff^  and  defendant  fuch  a  day,  year 
and  place,  itytmul  inter  fe  computaverunt  de  diver/is  denariorumfttm* 
mis  per  ipfnm  the  defendant  eidem  the  plaintiff  praantea  ibidem  de^ 
bif  bf  infolut.  exiflen.  l2f  fuper  compoto  illo  idem  the  defendant 
adtunc  (9*  ibidem  inventus  fiiit  in  arreragiis  erga  eundem,  the  plain- 
tiff in  fo  much  prediiloque  defendente  fie  in  curreragds  invent*  cv- 
^en.  adtunc  (f  ibidem  con/ideratione  inde  fuper  fe  affun^t^  &c» 
L.P.  R.  118. 

12.  The  plaintiff  muft  in  his  declaration  lay  the  very  day  of  tie 
account^  and  fum  agreed  t^>on  by  both  parties  to  be  duei  Other* 
wife  the  plaintiff  will  be  nonfuited^    L*  ?•  R.  ii8. 


/ 


account.  X  \Z% 


(C,  a)  Account  in  Equity.     In  what  Cafes,  and 

againfl  whom. 

1.  A  Credhor  tf  a  deUfiquent  in  the  time  if  the  great  rebellion j  piir^ 
^^  chafed  the  delinqtienfs  ejlate  of  the  truflees  under  the  then 
governtrient  for  fale  thereof ;  and  lipon  the  faid  purchafc  the  debts 
due  from  the  delinquent  to  the  faid  purchafer  were  allowed  him, 
and  he  paid  the  refidue  only.  The  delinquent,  after  the  reftora-. 
tion,  brought  a  hill  againfl  the  purchafer's  executor  for  an  ac-  , 

count.  The  defendant  offered  to  account,  if  plaintiff. would  pay 
the  debt  and  the  purchafe-n^oney.  The  lord  keeper  declared, 
that  if  defendant's  counfel  had  not  offered  it,  he  would  not  have 
ordered  an  account,  all  mmles  received  by  the  profits  being  pardoned 
iy  the  aB  of  oblivion.    Chanc.  Cafes  172.  Trin.  22  Car.  2.  Stowd 

V.  Long.  C  183  1 

2.  Account  by  a  firff  mortgagee  binds  the  after-mortgagees,  s.  p.  ac- 
though  neither  of  them  are  parties  to  it,  unlefs  there  iS  fraud  or  foHingiy, 
coHufion.     2  Chanc.  Cafes  32.  Trin.  32  Car.  2.  Anon.  L' wiiu?^ 

£011  charged  In  the  bill  be  anfwered,  and  the  biU  not  fpecifying  any  particulars  as  it  ought,  it  (hall  be 
lufficieot  if  the  fiaud  and  collufion  be  denied  j  per  Ldt  Chancellor.  2  Chanc.  Cafea  2^9,  Trin. 
39  Car.  2.  Needier  v.  Dibble. 


3.  If  one  in  his  anfwer  fwears  that  what  he  received  he  received  But  where 

cs  a  menial  fervant^  and  hath  paid  it  over  to  his  mafler^  he  fhall  **"  *  ^*"  ^^ 
^  t  •        i^      1-  t.  ^      i-r  1   r      /•  an  account 

not  DC  put  to  account  again,  but  he  ought  to  difclofe  this  matter  «nd  dif- 
in  his  anfwer.     Vern.  136.  pi.  127.  Hill.  1682.  Anon.  coveryof 

€ttvtd  by  defendant  m  the  bebaifofofie  'sobo  became  hankrttpt^  he  pleaded  that  he  received  !t  only  as  a  me« 
nlal  fcrrant  to  the  bankrupt,  and  had  accounted  for  it  to  him  already,  and  that  the  c^mmlffioners  bad 
/ilready  examined  bim  on  interrGgatorUsf  the  plea  was  over-ruled.     Vern.  95.  pi.  81.  Mich.  i6Sa« 

Wagftaffe  v.  Bedfoni.— — 2  Vent.  338.  Anon.  S.  P.  .iccordingiy,  and  S.  C. Abr.  Equ.  Cafes  6. 

pi.  5.  cites  S.  C«  but  fays  quaere  whether  there  were  not  circumdances  of  fraud  in  tliis  cafe,  or  a  com* 
hinadon  between  the  bankrupt  and  fervant.  ■  —And  on  exceptions  to  a  mailer's  report  reporting  the 
defendant's  anfwer  infufiiclent.  Lord  K.  North  declared  that  it  wai  fufficlent  for  a  fervant  or  appren^ 
tiee^  in  anfwer  to  a  bill  for  an  account,  to  £sy  in  general,  I'hat  whatever  he  received  was  by  him  re* 
cetved  and  laid  out  again  by  his  mafter*s  order.     Vern,  208.  pU  204.  Mich.  1623.  Potta  ▼•  Potts* 

4.  Three  part-owners  ofafbtp.  One  rcfufed  to  fit  her  out  to  fca, 
and  the  others  do  it  without  his  confent.  'YYizfhip  is  loft  in  the 
voyage.  Per  cur.  the  lofs  (hall  be  equally  born  by  all  3  5  for 
be  that  did  not  confent  would  hare  been  equally  intitled  to  a  3d 
part  of  the  freight,  zni.  fbould  have  had  an  account  here  of  the  3d 
part  of  the  profits  of  the  voyage.  Vern.  297.  pi.  291.  Hill.  1684.  , 
otrelly  v.  Winfon. 

5.  T.  having  lent  fir  D.  T^feveral  fums  of  money,  amounting  ta 
600 1,  fir  D.  3r.  by  indenture  bargains  and  fells  a  i6th  part  in  afhip^ 
and  by  a  defeazance  it  was  declared  that  this  affignment  was  made 
to  the  intent  that  the  plaintiff  out  of  the  earnings  of  the  fhipf  fhould 
pay  himfelf  thefum  ef  600  /.  and  after  fuch  payment  fhould  account 
to  fir  D.  T.  of  the  earnings  i  but  there  was  no  covenant  in  the  de- 
feazance to  pay  the  money.  Afterwards  the  fbip  was  lofi^  and  the 
pbiatiff  brings  a  bill  againft  the  executrix  of  Cr  D.  T.  to  have. 

fatisfadtion 
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fatisfa&ion  for  this  debt  due  from  the  teftatbn  The  defendant 
try  her  anfwer  denies  aflets  prxter  to  fatisfy  judgments  and  debts 
by  fpecialty.  Decreed  that  the  defendant  account  for  the  eftate 
of  tne  teftator,  and  the  plaintiflF  to  account  for  what  money  ho 
had  received  out  of  the  earnings  of  the  j6th  part  of  the  (hip,  and 
to  be  allowed  nvhat  funu  he  expended  in  fitting  wt  the  Jbip^  diouffh 
(he  happened  to  be  caft  away  in  the  2d  voyage,  MS.  Rep.  Miw. 
I  a  Ann.  in  Cane.  Tyrrell  v.  Lady  Thomas. 

6.  Where  there  was  no  trufl  mr  ir^ant  in  the  cafe,  nor  any  «»- 
try  made  by  the  perfon  intitled  to  the  rents  and  profits  in  the  life^ 
time  of,  the  perfon  taking  them^  the  court  refufed  to  decree  an 
account  of  them.  2  Vcrn.  724.  pL  640.  Mich.  1716.  Hutton 
r.  Simpfon. 

7»  If  feveral  executors  are  fued  in  equity^  and  one  admits  affetSf 
this  (hall  not  prevent  the  creditor  plaintiff  from  fuing  the  others, 
who  may  have  pofTeiTed  themfelves  of  part  of  the  e(late,  and, 
ought  to  be  refponfible,  and  the  other  who  admitted  aflets, 
might  yet  not  have  any,  nor  any  eftate  of  his  own  \  per  the  maf- 
ter  of  the  rolls ;  and  therefore  ordered  all  the  executors  to  ac- 
count for%vhat  they  rcfpeftively  have  in  their  hands  of  the  tefta- 
trix's  perfonal  eftate,  or  the  produce  thereof.  2  Wms*s  Rep. 
145.  Trin.  1723.  Norton  v.  Turvill. 

8.  Two  perfons  agreed  for  the  purchafe  of  an  ^ate  in  mnetiu 
between  them,  which  eftate  was  fuhjeit  to  Jevera/  incumbranceSf 
which  were  to  be  Sfcharged  out  of  w  purchafe-money  g  one  of  them 
had  abatements  made  to  him  by  tome  of  incumbrancers,  of  feveral 

([  184  ]  fums  due  for  intereft,  and  otherwife,  which  they,  in  coniidcra- 
tion  of  fervices  and  friendfhip,  agreed  (hould  be  to  his  own  ufe^ 
yet  on  a  bill  brought  for  an  account  of  the  rents  and  profits,  the 
court  would  not  allow  him  Ac  benefit  of  thefe  abatements,  ex- 
dufive  of  the  other,  but  held  that  he  muft  account  for  them,  the 
purchafe  being  made  for  their  equal  benefit,  and  on  a  mutual 
trufi  between  them.  Abr.  Equ.  Cafes  7.  Trin.  1728.  at  the 
Roils.  Carter  v.  Home. 

9.  After  an  attorneys  bill  had  been  taxed  by  the  pnthontiiary  of 
the  court  of  C.  B.  upon  an  account,  he  (hall  be  allowed  to  fme 
in  equity  far  a  new  account  there,  upon  zfugg^ion  that  he  was  al* 
lowed  on  the  account  by  the  prothonotary  lefs  than  hf  ought  to  have 
teen*  Comyns's  Rep.  612.  pi.  263.  Hul.  11  Geo.  2.  in  the  ex* 
chequer.    Olbaldifton  v«  Crois,  Czoger  and  Chancy. 


(D.  a)    Account.     In  Equity.    When,   and  from 

what  Time.     And  how. 

f^om  if  X.  ^HE  conujee  tf  a  fiatute  (hall  not  account  according  to  die 

this  ii  not  a  1    tTMt^  but  according  to  the  extended  value,  and  alfo  for 

m>orter  ^  ^^  wholc  ftatutc  ^  and  if  the  conufec  is  fatisfied  by  the  extended 

but  fee  Ibid,  valuc  the  conufor  ihall  recover  \  or  if  the  conufor  will  pay  down 

339- s.  P.  ^Q  f^(^  of  ^Q  money  whicji  is  behind^  with  damages^  he  Ihsdl 

by  Ha«e  Co*.  ^iSs^ 
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rifo  recover  $  but  if  the  conufor  will  fue  the  conufce  in  a  court  I'^^V^' 
of  equity,  then  he  fhall  bring  him  to  account  for  what  he  hath  l^  Keeper- 
received  of  the  profits  above  the  extended  value.     2  Vent.  338.  —Account 
Trin.  22  Car.  2.  in  Cane,  in  cafe  of  Marfh  v.  Dee.  >'«. "^^ 

uufee  of  a  fiatute  extended^  uatU  fuch  time  as  he  has  U*vUd  the  money  according  to  the  extent^  and  not 
accordiog  to  the  true  value  of  the  land,  though  the  land  be  extended  cnly  at  lo  marks  tohere  it  is  worth 
zoo  marks.  See  2  Roll.  Statutes  (T]  p!.  2.  where  he  denies  the  contrary,  which  is  given  as  a  reafoa 
of  denying  a  re-extent  by  Fitcherbert  in  his  Abridgroeat^  tit.  £xtenty  pi.  i8. 

2.  Gratuities  given  by  a  Jleward  to  be  allowed  on  the  party's  ^»"*  ^^P*    . 
examination,  that  he  gave  them  without  other  proof  of  payment,  J^"     5^  J,^ 
and  he  not  to  be  examined  to  the  particulars,  nor  to  whom  buts.  p. 
given,  and  cites  the  Marquis  of  Winchefter  and  Withers's  cafe.  ^***  *^"*  ■?• 
3  Chanc.  Rep.  72.  Mich.  1671-  Tredcroft  v.  White,  ^*'* 

3.  A.  extended  lands  in  i  Car,  and  held  the  fame  in  extent. 
jl  bill  was  exhibited  to  redeem,  and  being  not  redeemed,  the  bill 
di/mijled  in  16  Car,  i.     Afterwards  A.  by  virtue  of  the /aid  difmif" 

Jion^  fold  the  faid  premifes  to  the  defendant.  Afterwards  J.  S.  bought 
the  equity  of  redemption,  and  fues  now  to  redeem.  Where- 
upon the  court,  notwithftanding  the  difmiflion  and  length  of 
time,  ordered  an  account  from  the  time  of  the  purchafcy  but  no  ac- 
count from  any  time  before,  but  the  profits  to  go  againft  the 
intereft  to  that  time.  2  Chauc.  Rep.  392.  2  Jac.  2.  Cloberry  v. 
Lymonds  [alias  Simonds.] 

4.  Lands  were  extended  on  a  judgment  100  years  ago,  and  had 
exchanged  hands  5  or  6  times.  The  queftion  was,  whether  the 
defendant  (hould  account  for  more  than  the  extended  value  ?  It 
went  off,  upon  a  propofal  to  allow  defendant  what  he  paid,  and 
that  he  account  only  for  what  he  received  in  his  own  time. 
Vem.  468.  pi.  451.     Trin.  1687.  Poole  v.  Guife. 

5.  An  old  aunt  lived  with  a  niece,  who  received  the  aunfs  money  [   1 85  1 
for  her,  and  the  aunt  immediately  put  it  out  to  interefl.     The  aunt 

dUd  intejiate.  The  niece  and  J,  S.  were  next  of  kin,  J.  S.  brought 
a  bill  of  difcovery  againft  tlie  niece,  to  fet  forth  what  monies  (he 
had  received.  She  fets  forth  feveral  fums  received,  and  -when ; 
and  that  inteftate  immediately  put  tliem  out  again  at  intereft  to 
A.  B.  C.  D.  and  E.  F.  and  fet  forth  other  fums  which  flie  had 
received  and  paid  over  to  the  aunt.  The  caufe  was  heard  with- 
out proof  on  either  (Ido,  and  an  account  decreed.  The  mafter 
of  the  rolls  faid,  tliat  he  looked  on  the  defendant  in  this  cafe  to 
have  a£led  only  in  the  nature  of  a  ftvcantj  who  by  the  juftice  of 
this  court  may,  on  a  bill  brought  againft  him  by  his  mafter's  exe- 
cutors, difcharge  as  well  as  charge  hlmfelf  by  his  anfwer,  yet  as  the 
defendant  might,  in  tliis  cafe,  have  proved  his  anfwer,  as  appears 
by  the  anfwer  itfclf,  and  had  not  fo  done,  he  referred  it  back  to 
tlie  mafter,  and  each  fide  to  make  what  proofs  they  could.  And 
he  declared,  that  if  the  anfv.'cr  was  di/proved  as  to  the  fums  put 
out  at  intereft,  he  ftiouid  give  no  credit  to  it  as  to  the  other  par- 
ticulars, elfe  inclined  it  fhould  be  a  difcharge  too,  as  well  as  a 
charge,     Tnn.  1702.    Abr.  E(ju.  Cafes  10.    Bayly  v.  Hill. 

6.  Laniis  were  limited  by  marriage^fettlement,  upon  failure  of  Ji.^,.^ 
ilTuc  male,  to  daughters  and  their  heirs^  until  the  next  remainder-  Hiu.  1706. 

Vol.  L  F  man 
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iBs  iEtccottttt* 

s.  c.heani  maft  fliouM  pav  them  3000/.    The  daugHtert,  bebig  four  orifyf 

^^"*     entered.     On  a  bill  by  creJitarj  hj  judgment  to  be  let  into  a  fatif- 

Cooper,  who  fadioH  fubjed  to  the  charge  <^  30C0  /•  and  in  exoneradon  therepf 

decreed  as     to  have  an  account  of  the  rents  and  profits^  it  wa«  infifted  for  the 

sBoiaosied.    daughters  to  retain  without  account  tiD  paid  qcooL  at  one  intire 

payment  \  but  mafter  of  the  roils  dccxeed  the  daughters  to  ac- 

jcounr,  and  the  rents  and  profits  to  be  applied  in  the  firft  place  to 

pay  the  intereft  of  the  3000  L  and  then  to  fink  the  principal  as  in 

the  cafe  of  a  common  mortgage.    But  upon  appeal  the  decree 

was  affirmed  witli  this  alteration,  that  the  principal  fhould  mt  be 

funk  by  ftnall  payments  ;  but  when  a  third  part  was  raifed,  bey<md 

alt  intereft  due  at  fuch  time,  it  fhould  go  to  Jink  the  principal^  and 

fo  again  when  another  third  was  raifed.  Sec.     2  Vem*  523.  pi. 

473.  Mich.  1705.  Blagrave  v.  Clunn  &  Ux'  &  al\ 

7.  On  a  bill  to  have  an  account  of  the  rents  and  profits  of 
lands,  &c.  Harcourt  C.  faid,  that  when  a  perfon  has  been  ejeBed 
at  laWf  and  the  other  party  has  been  in  poffijffion  above  20  yeari^ 
and  no  account  demanded,  or  bill  filed  in  that  time,  the  Jlatute 
21  Jac.  I.  of  limitations^  will  bar  an  account  in  this  court,  as  wcU 
as  an  a£lion  of  trefpafs  for  the  mean  profits  at  law ;  for  jus  pof- 
feffionis  is  gone  by  the  ftatute  of  limitations,  and  confequently 
the  mean  profits,  and  if  once  the  ftatute  begins  to  attach,  inca- 
pacity, as  coverture,  &c.  will  not  aid  it.  The  ftatute  of  limita- 
tions does  not  extend  to  a  truft,  but  in  this  cafe  the  defendant 
coming  in  by  a  recovery  at  law,  and  the  26  years  elapfed  before 
4he  bill  filed,  the  bill  muft  be  difmiflcd  quoad  the  account  of 
rents  and  profits.  MS.  Rep.  19.  Trin.  13  Ann.  in  Cane*  Nesr 
varrc  v.  Rutton. 

8.  A  fime  fo/e,  Jeifed  of  lands  in  fee  fubjeB  to  a  fnortgage^ 
marries  A.  About  10  years  after  the  marriage  A.  pays  m  the 
mortgage  J  and  has  it  qffigned  over  to  B.  in  trnjl  for  himfelj^  and 
lays  out  a  conftderable  fum  of  money  in  improvements  upon  the  eftate  ; 
and  having  ifTue  2  daughters  by  his  wife,  makes  his  will,  and 
devifes  thefe  lands  to  his  youngeft  daughter^  and  dieS}  his  nvife 
furvivesy  and  holds  the  laftdsfor  her  life ;  and  after  her  death  the 
eldefl  daughter  and  her  hun>and  brings  a  bill  againft  her  fifler  and 
co-heir,  to  redeem  a  moiety  of  thefe  lands,  &c.  The  great  queftion 
was  upon  uhat  terms,  and  in  what  manner,  the  plaintiff  fhould 
redeem ;  for  if  the  account  was  to  be  taken  as  between  mort- 
gagor and  mortgagee  in  pofleffion,  then  the  devifee  muft  account 
for  the  profits  received  by  the  devifor,    and  be  allowed  for 

t  186  3  repairs  and  lalling  improvements;  but  if  in  this  cafe  the  de- 
vifor fhould  be  judged  in  poiTeffion  by  right  of  his  vrife,  and 
not  by  virtue  of  the  mortgage,  then  the  devifee  was  not  to 
account  for  the  profits,  nor  have  an  allowance  for  repairs  and 
improvements,  but  only  to  have  intereft  allowed  from  die  death 
of  the  father ;  for  then  it  would  be  the  common  cafe  of  tenant 
for  life,  of  lands  in  mortgage,  who  is  obliged  to  keep  down 
the  growing  intereft  during  the  continuance  of  his  eftate,  and 
(hall  not  have  any  allowance  for  the  improvements.  Cooper 
C.  decreed  tliat  there  Ihould  be  no  allowance  for  improve- 
ments 
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Fients  hj  the  huflband,  before  he  took  an  affignment  of  the 
mortgage;  but  from  the  time  of  the  affignment  the  dcvifee 
Ihould  have  ah  allowance  of  the  two  thirds  of  the  lafting  im- 
provements, but  nothing  for  the  other  third^  becaufe  he  re- 
ceived the  benefit  of  the  improvements  during  his  life,  accord- 
ing to  the  ufual  proportion  between  an  eflate  for  life  and  the 
reverfion  in  fee ;  and  that  no  intereft  fhould  be  allowed  during 
the  life  of  the  devifor ;  for  tenant  for  life  is  bound  to  keep  down 
the  intereft  during  his  eftate ;  per  cur.  MS.  Rep.  24.  Pafch. 
2  Geo.  Cane.  Newling  v.  Abbot. 

9.  Bona  fide  pofleffio  facit  ffuftus  perceptos  &  confumptos 
cffe  fuos;  but  fuch  purchafer  or  poffijfor  Ihall  account  after  a 
lis  pendens  againft  him,  and  there  ought  to  be  a  retrofpeH  from 
the  beginning  of  the  fuit,  MS.  Tab.  Feb.  15.  1721.  Walker  & 
Macpherfton. 

10.  Account  direftcd  after  33  years  acquiefcence.  MS.  Tab. 
'Feb.  17.  1724.  Ld.  Kingfland  v.  Lady  Tyrconnel, 


(D.  a)     Account  opened. 

I.    A  CCOUNT   was  ftated  between   mortgagor  and  the  heir  Chan.Cifet 

■^^  of  the  mortgagee   under  hand  and  fcaL      After  feveral  ^|*p^""' 

meetings  and  examinations  it  was  fugc^eftcd,    that  on   fealing  combb  v.* 

it  was  agreed  between  the  parties,  that  if  there  was  any  mijiake  it  Haud,  s. 

Jbould  he  reSlified.     Defendant  denied  the  agreement,  and  pleaded  P*.^^"**'^' 

the  account  ftated,  and  fet  forth  the  fever. il  meetings  in  order  *3  chin. 

to  it^  and  that  it  was  perufed  by  the  plaintiirand  a  friend  before  Rep.  18. 

it  was  fealed,  and  by  him  approved,  and  he  confentcd  to  it :   5  ^'  *"  *• 
,    ^    .  '.  \  ^  *       t_     1        •  11  ""'C  words 

but  It  appearmg  to  the  court  on  the  heanng,  that  the  account  of  Caan. 

was    made  up  of  interefl  upon   intereft^    they    fet  it   afide,    and  ^"»ic%  ,>• 

ordered  them  to  account  ab  originc.     N.  Ch.  R.  100.   16  Car.  2.  Jj^  Vs^* 

Prowde  v.  Combes.  pl.*z^}/* 

S.  C.  That 
accoont  flated  is  a  good  pica  \  but  if  there  be  any  agreement  to  rcdify  miftakes,  it  Ihall  not  tondude, 
though  under  hina  and  fcAi. 


2.  Ccjly  que  trufl  bort'ows  50c/.  cf  the  admimfratrix  of  his 
tmfieey  and  makes  a  mortgage  to  her  for  tliat,  e.id  a!fo  for  2000/. 
charged  by  her  as  due  to  her  ii:tcltate  from  the  truft  eftate, 
and  thereupon  fhe  delivered  up  all  her  hujhatid*s  accounts  to  ccfty 
que  truft,  who  examined  and  approved  them  ;  and  the  truftce 
having  given  authority  to  a  fervant  of  truflcc's  to  receive  the 
rents,  &c.  the  fame  w.is  agreed  to  be  allowed  to  the  admini- 
ftratrix  ;  but  at  the  execution  of  the  mortgage  flie  agreed  to 
allow  what  could  be  made  appear  her  huiband  had  received 
more.  The  court  referred  it  to  a  matter,  &c.  to  look  into  the 
proofs,  and  if  found  that  plaintiff  had  furcliarged  tlie  defendant 
with  any  receipts  of  her  inteftate,  not  comprized  in  the  accounts 

i)roduced,  Ihe  lliould  be  at  liberty  to  difchargc  hcrfeif,  and  to 
lavc  all  juft  allowances,  and  to  produce  the  books  of  accounts, 
and  the  plaintiff  on  oath  to  produce  acquittances,  &c.  and  if  any 

P  2  thing 
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thing  found  to  be  coming  to  the  plaintiff,  the  fame  to  Se 
allowed  out  of  the  mortgage-money.  Fin.  Rep.  5.  Mich. 
25  Car.  2.  BcdcU  v.  Bedell. 

3.  An  account  between  part?iirs  in  trade ^  after  the  death  of 
cue  of  them,  Oiall  be  taken  only  from  the  time  the  fame  was 
lail  balanced.     Fin.  Rep.  190.  Beak  v.  Beak. 

4.  After  an  account  Jlntcd  between  A,  and  B.  and  the  balance 
being  3 col-  due  to  B.  and  by  deed  reciting  tlie  debt  due  on  the 
account.  A,  covenanted  to  pay  B,  the  300/.  and  then  B.  dUd.  A. 
afterivards  finding  that  his  fervant  had  paid  200/.  to  B.  and  that 
it  was  fo  entered  in  his  acccunt-booh^  which  he  had  not  ivith  him 
whn  he  made  up  the  account,  brought  his  bill  to  be  relieved  againft 
B.'s  executor.  The  executor  pleaded  the  account  ftated,  and 
the  balance  fecured  by  writing  under  hand  and  feal,  and  that 
he  being  only  an  executor  knew  not  how  to  account^  and  -* 
believed  that  B.  upon  the  account  made,  delivered  up  his  notes 
and  vouchers,  and  that  no  dated  account  could  (land  in  court 
if  this  or  that  particular  (hould  be  queftioned.  The  plea  was 
over-ruled,  but  to  proceed  no  further  than  anfwer  without 
leave  of  the  court.  Chan.  Cafes,  262.  Trin.  27  Car.  2.  Wright 
V.  Coxon. 

5.  Faclors  account  was  fettled  iy  one  faElory^  and  confirmed  by  a 
Jupcrior  faBory  i    and    after  exceptions  to   it  by  the  £aft-India 

company  here,  confirmed  again  by  the  fuperior  faftory,  with 
wliich  the  company  complied  by  paying  fome  bills  of  exchange, 
and  delivering  fome  goods  to  defendant,  yet  he  was  forced  to 
account  again ;  though  he  infiftcd  that  fome  vouchers  were 
taken  forcibly  from  him  by  the  king  of  the  country ;  for  per 
Ld.  Cliaticellor,  it  is  a  national  caufe  and  concern,  and  nothing 
fliould  difcharge  the  fa£bors  in  India  but  a  releafe  or  difcharge 
from  the  Ea(l  India  company  itfelf^  elfe  their  agents,  by  mutual 
connivance,  may  ruin  the  company.  2  Chan.  Cafesy  2i8» 
Pafch.  28  Car.  2.  Eaft-India  Company  v.  Mainfton. 

6.  There  (hall  be  no  examining  into  an  account  ftated,  on  a 
fuggedion  of  fraud  and  colluiion,  but  by  charging  of  particulars^ 
if  the  fraud  and  collufion  be  anfwered.  Chan.  Cafes,  299. 
Trin.  29  Car.  2.  in  cafe  of  Needier  v.  Deeble. 

7.  ^n  adminifirator  authorized  A.  to  call  B.  a  debtor  to  account 
for  w^hat  he  had  in  his  hands  of  the  inteftate's.  B.  thereupon 
accounted  with  A.  and  A*  gave  B,  a  releafe.  On  a  bill  by  the 
ddminidrator  for  a  new  account,  B.  pleaded  the  releafe,  and 
faid  he  knew  of  no  other  monies  or  goods  of  the  inteftate  more 
than  what  he  gave  an  account  of,  and  the  court  denied  any 
further  account.  Fin.  Rep.  311.  Trin.  29  Car.  i.  Martin  x. 
Sambrook.  * 

8.  An  account  was  ftated  hetnveen  C-  and  D.  partners^  and 
on  the  balance  C.  was  debtor  160I.  and  gave  a  note  of  hts  hand 
for  payment  to  D.  nvho  at  the  fame  time  promifed  to  reffify  any 
tnsfiakc.  On  a  bill  by  C.  for  a  new  account,  D.  pleaded  the 
account  dated,  and  tne  note,  and  a  judgment  thereupon,  and 
denied  the  promife.    A  new  account  was  decreed  concerning 

the 


the  ftock  and  trade,  and  for  the  payments  and  receipts,  and 
that  each  produce  the  books  of  account  on  oath,  and  what  Ihall 
appear  due  fhall  be  paid  with  intereft  at  the  time  and  place 
the  matter  {hall  appoint.  Fin.  Rep.  431.  Mich.  31  Car.  a. 
Chandler  v.  Dorfet. 

9.  If  one  prefers  a  bill  generally  for  an  account ^    an  account 
Jlated  is  a  good  plea ;  but  if  in  his  bill  he  fets  forth  that  there 

was  an  account,  and  that  there  was  a  miflake,  and  fits  forth 
a  particular  mijlahej  there  the  account  ftated  is  no  good  plea; 
per  Hutchins  &  alU  2  Freem.  Rep.  6a.  pi.  6^.  Mich.  i68o. 
Anon. 

10.  The  party  gives  in  an  account  of  debtor  and  creditofi 
and  fets   down  fo  much  received  and  fo  much  paid,    which 

being  taken  as  true,  a  releafe  is  given.  Ld.  Keeper  North  f  188  1 
thought  it  reafonable  to  relieve  againft  fuch  a  releafe,  and  let 
them  in  to  difprove  the  articles  of  the  account ;  and  faid  in  this 
cafe,  that  a  releafe  obtained  as  foon  as  ever  the  heir  came  of 
age  by  the  guardian^  ihwuld'  ne\'er  by  him  be  thought  a  trick, 
but  that  it  was  the  proper  time;  but  Finch'  faid  it  had  been 
otherwife  held.     Skin.  148.  Mich.  35  Car.  2.  in  Cane.  Anon. 

11.  A  man  being  about  to  marry  an  infant y  made  an  account 
before  marriage  with  the  guardian ;  the  man  gave  bond  to  the 
guardian,  that  after  marriage,  on  payment  of  the  fura  dated, 
nc  would  releafe  all  accounts  to  him ;  the  marriage  was  had, 
and  the  money  paid;  the  hufband  fued  for  an  account,  the 
guardian  pleaded  the  matter  as  above.  Per  North  K.  the 
hufband  accepted  of  no  money  but  what  was  due  to  him,  and 
the  account  made  when  he  had  no  titkj  viz.  before  his  marriage, 
and  there  is  no  releafe  made,  as  there  was  in  the  like  cafe  by 
BaiTet,  which  bound  Baffet  and  the  plaintiff  greatly  favoured 
in  the  accounts,  and  the  marriage  was  but  one  year  fince,  and 
the  plaintiff's ,^wf/f/i^  is frefh^  therefore  anfwer  the  bill.  2  Chanc. 
Cafes  157.  Mich.  35  Car.  2.  Ofborne  v.  Chapman. 

12.  The  hufband  conveyed  an  equity  of  redemption  in  jointun 
on  his  ivifii  and  became  bankrupt.  The  ajftgnees  ftate  an  account 
with  the  mortgagee.  The  jointrefs  brought  a  bill  for  relief 
againft  this  account,  alleging  that  It  was  not  fairly  flated,  but 
that  by  combination  with  the  mortgagee  they  allowed  more  than 
was  really  due  on  the  mortgage ;  but  Lord  K.  North  faid,  the 
account  ftated  by  the  afFignees  is  as  conciufive  as  if  ftated  by 
the  hufband,  they  ftanding  in  his  place,  and  the  bill  is  not 
right  in  charging  a  general  fraud,  but  particular  errors  ought 
to  have  been  ailigned;  however  he  gave  the  plaintiff  leave  to 
amend.  Vern.  179.  pi.  172.  Trin.  1683.  Knight  v»  Bamp- 
field. 

13.  Plea  of  an  account  of  an  orpharfs  efate  before  the  aldermen 
of  London  J  was  difallowed,  and  a  Surcharge  allowed  to  be  made 
thereon  by  Lord  Chancellor.  2  Chanc.  Cafes  170.  Hill,  i  Jac. 
2-  Newdigatc  v.  Johnfon. 

.     14.  A.  is  tenant  for  life  of  a  trufly  remainder  to  his  font.     The 
truft  was  for  payment  of  debts  and  legacies.     A.  before  a  fon 
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hrftj  gct«  a  decree  againft  the  truftecs  to  account,  which  they 
did.  This  account  fhall  (land  without  being  unravelled,  all, 
pcrfons  being  parties  that  then  could  be  made  parties.  2  Vera. 
526.  pi.  475.  Mich.  1705.  Leonard  v.  Earl  of  Suflex. 

15.  A.  and  B.  were  intitled  to  a  perfonal  cflate  by  the  ftatutc 
of  diftributions,  and  an  accoufU  thereof  was  ^a/r J  between  them, 
Afterwards    A.    by  bill  dcviafids   a   dl/covery   of  particular  items. 

fuppofed  not  to  be  comprifed  in  it,  and  yet  at  the  fame  time  allows 
the  account  to  be  fairly  taken.  The  defendant  pleaded  die 
ftated  account  in  b^.  And  it  was  infilled  for  him,  that  either 
fhe  items  muj[  be  denied  in  particular^  by  falfifying  theniy  or  fayhig 
they  were  riot  alloivedj  or  elfe  a  furcharge  mujl  be  brought  in ;  bu; 
that  here  neither  of  thcfc  ways  is  taken^  fo  that  tlie  plaintiff 
would  unravel  the  account,  without  pointing  out  one  error  in 
it.  Ld.  Chancellor  allowed  the  pleaj  and  faid  this  muft  not 
be  fufFered.  Barnard.  Rep.  in  B.  R.  [but  this  was  a  cafe 
in  Chancery]  Mich.  3  Geo.  2.  Bourke  v.  Bridgeman. 

16.  An  account  was  made  with  cjfficers  of  the  croivn  fir  the 
building  of  Blenheim-houfe^  ordered  to  be  built  for  the  Duke  of 
Marlborough  at  the  j^ublic  expence,  but  afierwards  the  charge 
(upon  the  duke's  falling  into  fbme  difgrace)  being  cajl  upon  iks 
duke  himfelfi  the  account  was  opened  at  the  fuit  of  the  dutchefs 
of  Marlborough  a  fubje<fl,  notwithftanding  it  was  .infifted  that 
it  would  be  a  great  hardfhip  upon  the  workmen  to  come  to  a 
new  account  before  the  muft^r  in  chancery  fbr  fo  great  a  fum 
as  this  building  has  coft,  and  to  produce  vouchers  for  every 
particular  after  fuch  a  length  of  time  \  befides  that  feveral  of 

£189]  the  prefent  dcfendasits  were  the  widows  and  children^  fifr.  of  ik 
deceofed  workmen ;  fo  that  it  would  be  almoft  impoflible  for  them 
to  produce  vouchers  for  work  done  by  thofc  whom  they  rc- 
prefent,  after  fo  long  cu:quiefcence  under  a  ilated  account,  by  re- 
lying whereupon  ^hey  might  be  negligent  of  fuch  vouchers, 
and  might  probably  have  lc(l  great  part  of  them.  9  Mod.  23. 
Trin.  9  Geo.  The  Dutchefs  of  Marlboi^ough  v.  Sir  John  Van: 
burgh. 

17.  Where  z  youn^  man  jujl  come  of  age  was  fraudulently  drawn 
in  by  his  trujlee  to  Jign  an  account  which  he  had  never  examined^ 
the  account  was  decreed  to  be  opened.  See  Cafes  in  Equity  in 
Ld.  King's  Time.  34,  35.  Trin.  n  Geo.  i.  Weftem  v.  Cart-? 
Wright, 


If.  Chauc. 
Rep.  149. 
StrickUnd 
v.  Lafke, 
S.  C.  ac- 


(fi.  a)     After  a  former  Account   made  vfith 

Strangers. 

1.  A  FTER  an  account  was  decreed  to  one  as  heir^  he  fued 
•*^  for  a  new  account  as  adminifhatory  and  it  was  decreed 
him ;  as  where  a  Icafe  wa^  made  in  truft  to  raife  money  for 
feveral  ufes,  and  the  furplus  to  go  to  the  heir  of  the  leffor. 
A.  as  heijr  was  intitled^  and  brought  liis  bill  by  guardian  for  an 

account 
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account  of  die  profits,  and  dies.  B.  his  brother  by  guardian 
revived  the  fuit.  The  account  was  fettled,  and  thb  furplus 
decreed  to  be  paid  him^  being  then  about  19  years  old,  and 
was  paid  accordingly.  Afterwards  B.  being  21,  brought  an 
original  bill,  without  taking  notice  of  the  former  fuit.  The 
defendants  plead  the  decree,  and  payment,  but  it  was  over- 
ruled.    3  Chanc.  Rep.  77.  24  Car.  2.  Strickland  v.  Lock. 

2.  An  adminiilratibn  was  repealed,  and  granted  to  another ;  2  chao> 
the  ifi  adminifirator  accounts  wth  the   2rf,    in   the   prerogative  q*^*^" 
court,  and  delivered  him  all  books  of  accounts,  &c.  relating  to  s!  p.*  a^ 
the  inteftate's  eftate ;  he  is  thereby  difcharged  from  any  further  »ot  appear, 
account  \  and  fo  a  biU  againft  the  ifl:  adminiftrator,  brought  by  *-'^^^^. 
SI  creditor  of  the  inteftate,  was  difmified.     Fi^.  Rep.  123.  Mich,  perfooai 
^6  Car.  2.  Parker  v.  Dee.  «ftatc  was 

taken  in  the 
l^iritud  comt,  tad  diftribation  decreed  there,  yet  cbaocery  decreed  aa  account  of  the  whole  eilate. 
%  Vem.  47.  pi.  4S«  Pafch.  i688.  BJfleU  ?.  Axtell. 

3.  Land  is  mortgaged  to  A.  and  then  to  B.  then^to  C.  If  A. 
fbes  to  redeem,  and  try  his  debt  by  decree^  they  fliall  all  be 
bound  by  the  account  which  A.  made  in  his  fuit,  and  pay  and 
contribute  to  the  charges  of  fuit,  if  made  without  fraud  or  col" 
lufton*     %  Chanc.  Cafes  32.  Trin.  32  Car.  2.  Anon. 

4.  Second  mortgagee  accounts  with  firft  mortgagee  and  mort« 
gagor  what  was  due  to  the  firft,  and  paid  him  ofF,  and  took 
affignmentof  the  mortgage^  one  that  got  judgment  in  debt  in- 
tervemng^  may  oblige  the  fecond  mortgagee  to  account  again. 
2  Chanc.  Cafes  123.  Midi.  34  Car.  2.  Brent  v.  Englifh. 

5.  J.  S.  beqiuathed  600/.  to  A.  700/.  to  B.  and  700/.  to  C— 
B./ufd  tie  executor f  who  pleaded  the  legacies  to  A.  and  C.  in 
abatement  \  and  that  the-  will  direBedy  that  if  the  ejiate  fell Jhcnt 
each  fiould  abate  proportionably^  but  if  it  improved,  then  each  legacy 
to  be  proportionably  inereafed :  and  therefore  A.  and  C.  fhould  be 
Aiade  parties ;  for  the  account  made  with  B.  will  not  conclude 
A.  and  C.  and  fo  he  fhould  be  put  to  2  accounts,  and  double 
proof  and  charge.  Ld.  Chancellor  ordered  him  to  antwer 
without  cofts.  2  Chanc.  Cafes  124.  Mich.  32  Car.  2.  Hay-, 
cock  V.  Haycock. 


(F.  a)    Bar  of   Account  or  Demand  In   Equity,    c  190  3 

What  is. 

I.  A  Bill  was  brought  for  an  account  of  goods  taken  in  exe^ 
'^^  cutiortf  and  fuppofed  to  be  fold  at  an  undervalue.  The  de-» 
fendant^/^^,  that  brfore  he  bought  the  goods  of  the  fber'ijf  ihey  nuere 
offered  to  be  fold  to  the  plaintiff  at  the  price  himfelf  paid  for  them,  and 
that  after  he  had  bought  them  he  offered  them  to  the  plaintiff  for  the 
fame  money  which  he  paid  for  them ;  but  that  he  had  (Ince,  by 
virtue  of  me  bill  of  fale,  which  he  had  from  the  flieriff,  difpofed 
of  them  to  other  perfons ;  and  the  plea  was  allowed.  Fin. 
Chanc.  Rep.  iii.  Hill.  25  Car.  2.  Dean  y.  Gavell  &  al% 

P  4  2.  An 


igo  Account. 

"^ftfi"'?"  ^'  ^^  account  of  a  perfonal  eftatc  being  decree d,  the  defend- 
faid  that*  *"^  endeavoured  to  charge  the  plaintifF  with  a  great  debt,  as  due 
this  cafe  is  to  the  eflatc ;  but  upon  proof  made  that  the  defendant  had 
not  rightly  opened  a  bundle  of  papers  relating  to  that  demand,  i^hich  had  by  the 
v«n.  452.  inteftate,  who  was  father-in-law  of  both  plaintiff  and  defendant, 
and  that  in  hccn  fealed  upf  and  left  with  defendant  to  be  fafely  kept,  he  being 
b^oiT^f**''  ^^^^  y  ^^^^  matters  of  concern,  the  defendant's  demand  was 
Pafch.  for  that  reafon  difalloived  per  JefFeries  C.  who  at  the  fame  time 
1687.  pag.  declared  hlmfeff  fatisficd,  that  all  the  papers  were  produced, 
hthittr    ^^^^'  45^-  ^^^^'  '^^7-    Wardour  v.  Bcrisford. 

try,  (via*)  The  lord  chanccUoff  on  reading  and  examtnbg  wltnefTcs  viva  voce,  declared  that  the  papers 
there caJled  Wynne's  accounts,  were  through  the  careJefsRers  of  the  defendant  emhezzled ;  and  thcrefbrr 
confirmed  the  mailer's  report,  which  had  not  msRle  the  defendant  any  allowance  for  diet,  &c.  by  reafi>a 
of  fach  embeaalement.     Wnu's  Rep*  6Si.  Mich.  1734*  in  cafe  of  Cowpex  v.  Barl  Cowpcr» 

^i^^}^^^^  3.  Detinue  of  charters  and  evidences  of  the  ftewards  by  the 
ftaicsMiJs'  matter,  during  the  detainer,  is  a  good  plea  at  law  in  bar  of  an 
cafe  out  of  account ;  and  fo  it  is  in  equity.  But  to  fay  that  the  plaintiff  <£(W 
b^k*^'^""  ^'^^  -^^^  ^^  charters  is  not  a  good  plea*  2  Vem.  33.  Per  cur* 
(via.)  The    Hill.  1688.     Countefs  of  Plymouth  v.  Bladen. 

defendant 

was  the  plaintifF*s  fteward,  and  the  bill  was  brought  for  an  account.  Defendant  pleaded  that  the  plaintifiT 
had  imprifoned  him,  and  upon  promife  of  his  liberty  had  got  a  trunk  in  which  were  all  his  voucbersy 
infifting  that  though  he  kept  the  key,  yet  it  was  eafy  tobe  opened,  and  that  it  was  to  be  prefumed  ithad 
been  fo }  and  it  was  impoffible  for  him  to  prove  what  the  plaintiff  had  taken  out,  or  to  account  without 
his  vouchers.  This  plea  was  argued,  and  ordered  to  (land  f  jr  an  anfwer.  Afterwards,  by  an  interlo- 
cutory order,  the  trunk  was  direded  to  be  delivered  to  the  u/her  of  the  court ;  and  upon  hearing  the caufe^ 
the  then  lords  coromiffioners  decreed  the  defendant  to  account*  and  ordered  the  trunk  to  be  brought  be- 
fore the  mailer,  who  was  to  open  it  in  the  prefence  of  both  parties,  and  they  to  have  copies  of  the  papers 
found  in  it,  as  they  fliould  think  fit;  but  the  aurt  would  net  fre[ume  material  fapen^  or  even  t^ftf^ 
freffion  ofanyfucb,  though  it  ihould  feem  that  the  trunk  was  got  from  the  plaintifif  in  a  very  unwar- 
rantable manner ;  and  only  took  the  beft  care  they  could,  that  the  papers,  wherever  they  were,  ihouM 
be  produced,    a  Wms*s  Rep.  681,  682. 

For  more  of  Account  in  general  fee  BDCftt.  SDfCtOUnt^  <S^\X%U 

Otait,  3|ttcumbrance0,  ^artgase,  iSDtoii i£)atfi,  druff, 

and  other  proper  titles. 


-| 1 — ir  ij  I    -    ,     ,      ■  I  I  ir  --    -    ^i-  ■    .^■''~-^~         •      ■"  '      " 


[  ipi  ]  :at  etiam  Bttlae. 


I,  13  Car.  2.  fejf,  lijONE  arrefied  by  procefs  out  of  ihe  B.  R.  or 
2.  cap.  2.  -^  '^    C  B.  in  which  procefs  the  true  caufe  ofuSlicn 


This  aa 
was  the 

of  ac  ctlaiTi  is  not  exprejfedy  and  fir  which  the  defendant  is  bailable  by  23  H%  6. 
biilac  in  cap.  1  o.  Jhall  be  forced  to  enter  into  bond  with  furetiesfor  appearance 
wnts.  l:p.  ^^  any  f urn  exceeding  40/. 

2.  In  an  indebitatus  afTumpfit,  the  declaration  and  recovery  was 

for  more  than  the  ac  etiamy  and  though  it  was  offered  to  Uvelit  with 

the  ac  etiam  by  entering  a  remitf  on  the  record  for  the  re/l^  yet  jt 

was 


9c  etiam  I5illw.  i^i. 

wa9  denied  on  debate,  cited  by  Holt  Ch.  J.    6  Mod.  066.  as  a 
'cafe  in  Pemberton's  time,  in  which  himfelf  was  counfel,  Thomp- 
fon  V.  Collins* 

3.  In  error  of  a  judgement  in  C.  B.  againft  a  fheriff  for  an 
efcape,  the  firft  procefs  was  alledged  to  be  an  original  writ  quare 
claufum  fregit,  and  was  affirmed  to  be  for  recovery  of  a  debt  by 
judgment.  Arid  the  return  being  (nihil  habet  per  quod  attachiari 
poteft)  a  capias  was  awarded  ad  refpondend'  tlie  plaintiff  in  placito 
prasdi£):o  ac  etiam  in  placito  debiti  fuper  demand'  fecunduoi 
confuetudinem  curiae  de  banco,  and  that  upon  this  procefs  the 
defendant  in  the  faid  aAion  was  permitted  to  go  at  large,  whereby* 
the  plainti£F  has  loft  his  debt.  The  matter  of  the  procefs  (ac 
etiam)  annexed  to  the  capias  was  afTigned  for  error,  but  allowed 
to  be  good  ;  and  the  judgment  affirmed  per  tot.  cur.  2  Jo.  217- 
Trin.  34  Car.  2.  B.  R.  Atkins  v.  Jay. 

4.  An  ac  etiam  billse  ought  not  to  be  made  out  againft  any 
peer  or  peerefs^  or  any  executor  or  /xdminiftratoTy  or  upon  a  penal 
Jtatute^  or  for  any  debt  or  affum^t  under  10/.  nor  in  a&ion  of 

a£eount  render,  nor  in  any  aftion  of  covenant  or  trover j  unlefs 
the  damages  are  lol.  or  more  ;  nor  in  any  action  of  trefpafs^  or 
for  battery^  nvounding^  or  tmprtfonmcnty  unlefe  there  be  an  order  of 
court  for  it,  or  a  warrant  under  the  hand  of  one  of  the  judges 
of  the  court,  out  of  which  the  writ  iflues  for  that  purpofe* 
L.  P.  R.  13. 

5.  In  cafe  for  inveigling  away  his  fon,  who  was  alfo  his  fervant 
(the  defendant  being  a  feafaring-man)  an  ac  etiam  billx  of  fifty 
pounds  was  ordered  on  motion  and  affidavit.  Cumb.  311.  Pafch* 
I  W.  M.  in  B.  R.  Anon. 

d.  The  plaintiff  laid  his  ac  etiam  y^  300/.  and  then  y^^dr/ 
only  that  the  defendant  owed  him  above  10/.  juft  to  bring  him 
mthln  the  rule  for  fpecial  bail.  The  court  ordered  him  to  take 
common  haU  for  Us  fraud.  Cumb.  265.  Trin.  6.  W.  &  M.  B.  JCL 
Anon, 

7.  In  an  a^lion  of  trefpafs,  affault,   and  battery,  by  bill  of  6  Mod. 
Middlefex  with  an  ac  etiam  for  40I.  and  recovered   lool.  the  J^f'j,fjJ^|,^* 
court  held  the  bail  (hould  not  be  liable  for  more  than  the  ac  ^  Mfwr  . 
etiam,  for  that  is  the  meafure  and  ground  of  his  undertaking,  only  what 
iSalk.  102:  pi.  1(5.  Mich.  3  Ann.  B.  R.  Genbaldo  v.  Cognoni.     I^*^^^'^ 

etiam  bill,  a  Ch.  R.  55.  %i  Car.  2.  In  Cane.  Bovltzr  ▼.  Chkatxr.— And  Holt  Cli.  J.  held  that 
he  was  not  liable  at  all ;  for  his  recogniaapce  is  to  anfwer  the  condemnation^  and  fioce.chat  cannot  be, 
lie  is  bound  to  nothing,     i  Salk.  102.  ut  fupra. 

8.  Defendant  in  a  fcuffle  hit  off  the  forefinger  of  an  attorney's  ^  M^** 
right-hand,  and  in  trefpafs  with  an  ac  etiam  by  a  judge's  warrant,  Mod.43. 
the  bail  was  not  held  to  juitify  themfelves  to  a  fum  fuitable  to  the  52.  Lord 
ac  etiam,  the  defendant  being  poor.    6  Mod.  230.  Mich.  3  Ann.  ^*^™'  *77» 
B*  R.  Cockcroft  v.  Smith.  s.'p! 

9.  It  was  moved  for  a  fpecial  ac  etiam  in  trefpafs^^r  lying  with  [  ip^    1 
the  plaintiffs s  nvife,  which  was  granted  j  and  held  the  defendant  to 

50L  bailf    N«  B»  Affidavits  were  produced  of  the  indecent  liberty 

they 
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they  took  together,     ii  Mod,  275/pl.  24.- Hill.  8  Ann.  B.  R* 
Anon. 

lo.  An  a£lion  with  an  ac  etiam  billx  Was  brought  in  a  great 
fum  to  hold  the  defendant  to  fpecial  bail  nvhere  nothing  was  due^  as 
appeared  on  being  fummoned  before  a  judge  to  fliew  his  caufe  of 
aftion ;  the  court  held  this  not  to  be  fuch  a  contempt  as  to  grant 
an  attachment  againft  the  plaintifi;  but  direded  that  if  the  de^ 
Jendant  was  damnified  he  might  bring  his  aiti§n,  8  Mod.  227.  HilL 
10  Geo.  the  King  r.  Pepper. 

For  more  of  Ac  etiam  Billae  in  general^  fee  Safl,  and  other 

proper  titles. 


^ff^m 
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•  An  ic-  f  A)  In  what  Cafes  Payment  may  be  refufed 
hmwgbiH  Without  an  *  Acquittance  given. 

m  common  I*  HpHE  obligor  18  not  bound  to-pay  without  acquittance  c^ 
pnaiceitta         -*•    a  Jingle  Migotion.   Br.  Obligation,  pi.  lo.  cites  f  41  E.  3. 

ft  2.  Anon.««If  figned  only  and  net  faM«  it  it  miy  «« tvideuce  or  proof  of  payment,  and  no  plead-- 
able  ac^tiittancei  beuufe  it  ii  no  deed,  Ibu  it  nothing  diffen  ft-om  proof  by  witoeOetyOAlytlMtitU  not 
mortal  as  they  are.     Wrntw.  Off.  of  EttCtttora  117. 

f  Br.  FaitBi  pL  S.  cites  S.  C»i  Br.  GooditionSy  pi.  ii.  cites  S.  C. 

Br.  Tkits,  2.  Contra  upon  an  obligation  with  condition ;  for  there  he  maj 
slc.^^    aver  payment.    Note  the  difierence.    Ibid. 

Br.  rnnditianti  pi.  ai.  citea  S.  C, 

3.  Audita  querela  upon  defiafance  bj  indenture  td  fnfiic  certain 
paymentSj  and  that  then  the  eftate  (hall  he  yoid^  and  avers  the 
payment  witUxMst /hewing  the  acquittance  in  writing  i  and  good  per 
cur.  becaufe  the  covenants  were  comprifed  in  the  indenture^ 
for  then  the  matter  may  be  averred,  fir.  Monftrans^  pi.  151. 
cites  46  E.  3.  33. 

4.  Audita  querela.  It  is  in  a  manner  agreed  that  where  a  man 
is  obliged  to. difirharge  another  [of  an]  annuity  or  annual  rent  of  lol. 
per  ann.  granted  by  him  to  W.  S.  it  is  fufficient  to  fay  that  he 
hath  difcharged  him  of  it  by  annual  payment  to  the  grantee  to 
this  time.  And  per  Needham  and  Prifot,  it  is  a  good  difcharge 
though  it  was  paid  ^hout  acquittance ;  for  ;/  may  be  intended  am 
annuity  with  claufe  of  dijlrefs  \  and  payment  without  acquittance 
is  a  good  plea  of  thiS)  becaufe  the  land  is  charged  with  diftrefs; 

and 


und  there  it  was  agreed  if  the  party  pays  by  dlftrcfs  or  without  t  TM« 
diftrefs  it  is  fiifficient.  But  if  it  be  an  annuity  w/VAcw/  claufe  of  H!6?AVb! 
4lflrefs^  *  which  charges  the  perfon,  there  payment  is  no  plea,  but 
Jball  fbew  an  acquittance^  Quod  nota  divcrfity,  and  per  Needham 
and  rrifot,  it  may  be  intended  with  claufe  of  diftrefs ;  but  per 
Davers  and  Moile,  it  (hall  not  be  intended  but  only  annuity 
liirhich  charges  the  jperfon,  if  it  be  not  fhewn  that  it  was  with 
claufe  of  diftrefs.     Br.  Bar,  pi.  46.  cites  37  H.  f  4.  i8. 

5.  If  a  man  (hews  to  the  king's  coUeflor  an  exchequer  tally  for  Br.  Dctte, 
payment  of  any  fum  of  money  which  the  king  owes  him,  he  pJ«i»o.citoi 
ought  to  offer  a  fuf&cient  acquittance  to  the  colleflor.   Br.  Faits,  3^.  TailTdt 

pi.  44.   37  H.  6.  15*  Exchequer, 

6.  A  man  may  plead  payment  of  the  fum  contained  in  the  in^,  P**  3* 
^orfement^  without  acquittance  >  per  Skrene.    Quod  non  negatur. 

Br.  Conditions,  pi.  41.  cites  12  H.  4.  93. 

7.  If  one  is  bound  in  a  Jlatute-merchant  or  \  bond  for  payment  ^\'  ^^' 
of  money,  he  is  not  bound  to  pay  it  unlefs  the  conufee  or  obligee  pK^?/citet 
will  deliver  a  releafe  or  acquittance,     Qiiod  non  negatur.     Br«  s.'  c.  and  it 
Faits,  pL  77.  cites  22  E.  4.  6.  «  better  hpe 

'   *       '  '  ^  to  make  him 

pay  the  fum  twice  than  to  a1|er  the  trial  of  the  law ;  for  In  fuch  cafe  matter  of  record  may  be  de- 
fcated  by  a  witnefles ;  per  Huffey  tc  Fairfax  ;  to  which  the  Chancellor  agreed  as  to  the  ftatute,  be- 
caufe  it  la  a  matter  of  record ;  but  differed  from  them  as  to  the  bond,  becaufe  that  is  oply  a  matter  ia 
f»^.     ■         Br.  Obligation,  pi.  62.  cites  S.  C. 

J  Br.  Faits>  pi.  105.  cites  1  R.  3.  and  Fiuh.  VerdiAy  13, 

8*  It  was  faid  that  in  debt  upon  an  ohUgatlonj  it  is  a  good  plea 
that  the  defendant  has  been  alnvays  ready  to  pay,  8cc.  jjThe  could 
ffave  acquittance,     Br.  Tout  Temps,  &c.  pi.  39.  cites  i  R.  3. 

9.  Where  the  king  grants  by  patent  to  J.  S.  40  /.  per  ann*  and  Br.  Dctte, 
granted  to  him  a  liberate  currant  to  receive  40/.  per  ann.  of  *the  5.  c.     *"* 
clerk  of  the  hamper^  there  the  clerk  is  debtor  by  fhewing  of  the    ' 
liberate  to  the  clerk,  if  he  has  afTets,  and  this  notwithftanding 

that  the  liberate  be  that  he  receive  fo  much  rendering  acquittance^ 
and  he  does  not  deliver  acquittance,  which  is  not  reafon  as  it 
ieems.     Br.  Taile  d'Exchequer,  pi.  4.  cites  2  H.  7.  8. 

10.  J.  M.  brought  a£kion  of  debt  againjl  M.  E.  late  wife  of 
y,  E*  late  guardian  of  the  hamper^  upon  patent  granted  to  the  plain-' 
tiff  by  the  king  of  a  certain  funty  and  had  liberate  delivered  to  the 
faid  y.  En  commanding  him  to  make  payment ^  receiving  acquittance  z 
0fid  that  fuch  a  dayy  year^  and  place^  the  plaintiff  offered  acquittance^ 
qnd  demanded  the  fum  of  J.  E.  and  required  payment,  at  which. 
day  J.  E.  had  aflets  in  his  hands ;  and  the  defendant  faid  that  the 
tefator  was  ready  to  pay^  in  cafe  the  plaintiff  had  given  acquittafice. 
And  by  Townfend,  Catefby,  Hody,  and  Huffey  Ch.  J.  the  phin- 
tiff  is  not  bound  to  offer  acquittance.  But  the  defendant  ought 
^pon  payment  to  demand  it,  and  that  never  was  iffue  taken  upon 
the  (ffer  of  the  acquittance ;  and  Sulyard,  Farefax,  and  Brian  Ch.  J. 
of  C.  B.  c  contra,  and  that  the  plaintiff  ought  to  offer  acquit- 
tance ;  for  the  patent  is  to  pay  receiving  acquittance.  Br.  Taile 
d'Exchequer,  pi.  7.  cites  2  H.  7.  8. 

1 1.  If  leffeefor  years  grants  all  his  ejlate^  and  interefl  to  A.  ren- 
dering rent  by  indenturcji  and  for  default  a  re-entryj  and  the 

grantor 
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•^ia  fo  in  gt^mtox  demands  the  renty  and  A.  demands  an  acquittance,  bot  the 
St  ifc^''  l^Stc  for  years  ref ufes ;  in  fuch  cafe  A.  may  *  refufe  to  pay  fuch 
mirprinted,  rent  \  for  the  rent  is  to  be  paid  in  this  nature  without  any  acquit- 
tal that  the  tancc.  But  contrary  if  leflee  for  years  had  leafed  parcel  of  his 
ftouldS^in.  tfl^^^  rendering  rent  with  claufe  of  re-entryy  &c.  4  Le.  209. 
fcrted  to  pi.  338.  Mich.  1 8  Eliz.  B.  R, 

make  the  reaf»]i  congruous* 

^^l^i  ^bui         '  ^*  ^"  ^^^^  ^^  *  grant  of  a  bare  anfiurty,  where  tfie  grantee  has 

IrrwifeeA,  **^  rcuicdy  hj  diftrefsy  there  muft  be  an  acquittance  under  feal ; 

mbttt  no  f  otherwife  it  is  not  of  fo  high  a  nature  as  the  grant ;  per  Hale 

diftier.  cm  ch.  B.  Hard.  333.  in  Wilfon's  cafe. 

ke  taken,  or  •'•^•' 

oUier  penalty  incurred,  payment  need  not  be  made  without  an  acquittance.    Went.  OS,  Ex.  218* 

13.  In  Mich,  n  Nov.  1738,  it  was  faid  at  the  rolls,  per  the 
mafter  of  the  rolls,  and  agreed  by  feveral  of  the  counfel,  that  in 
ito  cafe  payment  may  be  refufed,  unlefs  an  acquittance  be  given. 

(B)  Plea  of  Payment  without  an  Acquittance.    Good. 

|.  |N  debt  the  defendant  faid  that  he  had  performed  the  conditions 
*•  of  the  ohligatioUy  and  the  plaintiff  delivered  to  him  the  obligation  in 
lieu  of  acquittance y  And  after  retook  it  ivith  force  and  artnSy  judg- 
ment fl  ad^io ;  and  a  good  plea,  and  the  plaintiff  was  compelled 
to  anfwer  to  it.  Dr.  Dette,  pi.  34.  cites  43  E.  3.  23.  Contra- 
rium  Ics:  per  judicium  anno  i  H.  7.  14.  .For  matter  in  writing 
,Jhall  not  be  anfnvered  by  matter  in  faEl.     Br.  Dette,  pl.  34. 

2.  It  was  f^id  that  in  writ  of  annuity  upon  prejfcriptiony  or  upon 
grant  by  deedy  a  man  fliall  not  plead  riens  arrear  without  acquit- 
tance. Quod  nota.  £t  mirum  of  prcfcription.  Br.  Annuity, 
pl.  9.  cites  44  E.  3.  18. 

3.  In  debt  upon  indenture  of  a  leafe  for  years,  the  defendant 
pi.'sS.  cites  rn^y  allege  payment  by  averment  witliout  writing,  and  well.  Br. 
S.  €•           Faits,  pl.  13.  cites  45  E.  3.  4. 

4.  Debt  upon  an  obligation  of  40 1.  The  defendant  faid  that  the 
plaintiff  had  received  10  /.  part  of  the  40  1.  pending  the  writ,  and 
Jhewed  acquittance  of  ity  judgment  of  the  writ ;  and  per  Prifot, 

Afliton,  and  tlie  beft  opinion.  This  is  a  good  plea  to  the  writ,  and 
if  not  only  to  the  aBion  for  part.  But  per  Moyle,  he  ought  to  plead 
it  without  acquittance,  if  he  Ihail  have  it  to  the  writ ;  for  with 
the  acquittance  it  goes  in  bar,  of  this  parcel^  and  it  had  been  a  good 
plea  to  the  writ  to  have  faid  that  he  received  party  &c.  pending  the 
nurity  luithout  fhenving  acquittancey  becaufe  it  is  to  the  writ.  Con- 
trary in  bar.  But  by  all  others  except  him,  it  is  no  plea  to  the 
writ,  viz.  receipt  of  parcel  without  (hewing  thereof  acquittance  \ 
and  the  reafon  wherefore  it  is  a  good  plea,  viz.  receipt  of  parcel 
to  the  writ,  is,  becaufe  he  has  falftfied  his  own  writ.  Et  adjot* 
natur,  &c.     Br.  Brief,  pl.  256.  [260]  cites  39  H.  6.  43. 

5.  Debt  upon  an  obligation  of  40 1.  The  defendant  pleaded  receipt 
of  iol.\>Y  the.plalntitF  tfUr  the  (aft  continuancey  judgment  of  the 
writ  *,  and  it  was  lield  by  Danby  Ch.  J.  that  it  is  a  good  plea  to 
the  writ  without  acquittance  or  other  fpecialtyy  notwithftanding  that 

th« 


tlic  aAion  be  upon  fpccialty ;  but  e  contra  it  is,  if  it  be  pleaded 
in  bar  5  neverthelefs  the  juftlces  did  not  agree  in  it,  therefore 
quxrc.  Br.  Bar,  pK  78.  cites  5  E.  4.  138.  &  140.  by  4  juftice« 
the  plea  is  not  good,  and  by  3  e  contra. 

6.  In  debt  it  w:as  faid  that  where  the  iirig  delivers  a  Rberitte 
currant  to  W.  S.  to  receive  50  A  per'  atin,  of  the  clerk  of  the  hana- 
per,  rendering  acquiitatice^  that  in  this  cafe  //  is  not  fraverfahle  if 
the  faid  W.  S,  offered  acquittance  or  not ;  for  it  is  only  formal,  and 
not  traverfable  ;  as  in  prxcipe  quod  reddat,  and  the  delivery  of  a 
prohibition  to  the  party  in  attachment  upon  a  prohibition y  diofe  are 
formal,  and  not  traverfable.  Br.  Traverfe  per,  &c.  pi.  174.  cites 
2  H.  7.  8. 

7.  In  debt  the  defendant  pleaded  acquittance ;  the  plaintiff  faid    [  joc  1 
that  the  acquittance  nvas  for  another  10  /.  abfque  hoc  that  it  'was  for 

this  10  /.  and  a  good  plea.  Br.  Traverfe  per,  &c.  pi.  318.  cites 
3H.  7.  IS- 

8.  Debt  upon  indenture  of  covenantSy  'where  the  defendant  had  co^  B'*  ^'  ^* 
vehanted  to  do  fever al  things y  and  the  plaintiff  liketvife  to  do  feveral  J^'JJ*  *2. 
other  things  ad  quas  quidcm  convcntiones  perimplendas  uterque     ' 
cbligatur  alteri  in   loo  L  and  the  one  broke  the  covenant,    by 
which  the  other  brought  debt ;  and  the  defendant  pleaded  payment 

of  10 1.  at  D-  which  was  all  to  which  he  was  bounds  jtidgment  ft 
aftio ;  and  no  plea  per  cur.  bccaufe  he  does  not  fliew  deed  there- 
of 5  whereas  the  plaintiff  declared  upon  the  indenture,  which  is 
made*  And  yet  contra  in  pleading  of  payment  of  rent  rcferved 
upon  a  leafe  for  years  made  by  indenture ;  for  there  he  may  levy 
it  by  diftrefs,  and  therefore  averment  may  come  in  ure.  But 
contra  where  all  arifes  by  fpecialty  where  it  lies  in  payment.  Br. 
Dette,  pi.  173.  cites  25  H.  8. 

9.  One  by  indenture  was  bound  to  pay  a  fum  of  money,  and  ia 
an  aflion  ol  debt  thereupon  the  defendant  pleaded  payment;  and 
without  acquittance  per  Montague,  this  is  no  good  plea ;  for 
this  indenture  is  like  a  fimple  obligation,  payment  whereof  is  no 
plea  without  acquittance.  But  it  is  otherwifc  if  the  obligation 
be  with  confent.  ,  D.  25.  b.  pi.  160.  Hill.  28  H.  8.  Anon. 

lb.  If  an  annuity  iffues  out  of  land y  and  a  writ  of  annuity  is   •Th?sfeemi 
brought,    payment  is  *  [no]  plea ;   othetwife  it  is  not.    Arg.  ™fP*?"^^ 

D.  51.  pi.  15.  Mich.  33  H.  8.  word  (no>  * 

Ihould  be  inferted,  and  then  it  agrees  with  the  cafe  of  22  B.  4.  57.  a.  cii^d  in  themarg.  of  D.  and  r<» 
ia  the  abridgment  of  S.  C.  by  Br.  tit.  Annuity,  pi.  41.  that  ,whcrc  the  pe.fon  is  charged  by  writ  of 
aomUtyy  payment  is  no  plea  without  fpecialty ;  but  contrary  tn  avowry. -i— And  lee  Ritym.  si  Lev* 
43*  and  Sid.  44.  pi.  i. 

II.  The  wife  dum  fola  had  recovered  26  L  damages,  and  lai 
execution,  and  'was  yet  poffeffed  of  the  faid  money,  and  that  judgment 
was  revcrfed  in  error,  and  reftitution  awarded ;  and  afterwards 
Ihc  married  the  defendant,  and  thereupon  the  plaintiff  brought 
fa.  fac,  to  have  rejlitution.  The  defendant  pleaded  that  after  th§ 
revcrfaly  and  before  this  writ  brought^  he  paid  the  faid  26  L  to  the 
plaintiff.  The  queftion  was.  Whether  payment  was  good  with- 
out acquittance.  Barkley  J.  held  it  was,  becaufe  the  certainty  of 
Ithc  damages  appear  not  of  record,  and  it  may  be  tliat  they  were 

X I  without 
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Without  procefs)  kc.  fo  as  the  execution  appears  not  of  record  i 
but  the  other  3  juftices  contra^  becaufe  the  fci.  fac.  Oiews  the  iie- 
covery  to  be  for  26  L  and  that  plaintiff  had  execution  for  fo 
much ;  therefore  the  judgment  being  reverfcd,  and  he  demand- 
ing restitution  of  26L  Ofdj,  payment  is  not  good  without  acquit- 
tance.    Jo.  326.  pL  8.  Mich,  9' Car.  B.  R.  Harris  v.  Harris. 

12.  In  audita  querela  fo  avoid  execution  of  a  judgment j  it  was 
furmifed  that  after  the  judgment  he  had  paid  the  intire  fum« 
Popham  thought  fuch  furmife  not  fufficient  to  avoid  a  judgment 
upoii  a  bare  payment,  without  writing  or  other  matter  of  evi- 
dence ;  but  Tanfield  ferjeant  eked  Hawkins  v.  Malins,  where 
it  was  held  a  good  furmife,  becaufe  it  is  not  only  a  fwt  in  law  tut 
in  eqmty  dfo^  and  is  as  a  commiffion  to  examine  the  caufe  ;  for  it 
is  not  reaton  that  if  the  money  be  fatisfied  he  (hould  lie  in  exe- 
cution. And  fo  held  all  the  court  (befides  Popham ;)  whereupon 
he  was  let  to  bail.  Cro.  J.  29.  pi.  7.  Ps^du  2  Jac.  B.  R* 
Ognel  v.  Randd« 

13.  in  ddii  on  afingle  bill  the  defendant  after  imparlance  pleaded 
payment  of  part  puis  darreign  continuance  ic  petit  quod  hilla  cajfetur^ 
iic.  The  plaintiff  denied  the  payment*  The  defendant  demurred. 
It  was  refolved  by  Roll  Ch.  J.  that  the  plea  was  infufficient, 
though  pleaded  in  abatement  only,  becaufe  there  ought  to  be  an 

r  i9($  ^  acquittance  \  which  is  controverted  in  the  old  boq^LS,  where  a 

difference  has  been  taken  between  fuch  a  plea  pleaded  in  bar,  and 

when  pleaded  in  abatement  \  and  cited  L.  5  E.  4*  139.  15  H.  7. 

10.  e*  3  H.  7«  3.  g.  7  £•  4.  15.  e.    But  Roll  faid,  u  he  had  had 

an  acquittance  he  might  have  pleaded  it  in  bar  or  abatement,  at 

his  elefiion.    All.  65.  Trin.  24  Car.  B.  R.  Beaton  v.  Foreft* 

I  ^  c*  ^*        14.  J,  S.  made  A*  and  B.  CKecutorSj  and  willed  that  B.fiouldpay 

Idvcd  ac-  *  ^^  ^*  all  fuch  debts  as  B*  owed  J.  S.  before  B.fhould  meddle  with  any 

cordingly.-^  thing  by  hir  will,  and  take  any  advantage  thereof  for  difcharge  of 

^*o  s!c.  ^  ^*^^  ^'^^'^  ®'  ^^'  ^^^  ^  ^^^  agamft  his  adminiftrator  flie 
adjudged'  '  pleaded  that  B,  in  his  lifetime  had  paid  A.  all  fuch  debt  as  he  owed 
accordingly,  the  teftatOT  at  his  death,  but  becaufe  (he  pleaded  not  any  acquit^ 

tance f  judgment  was  given  for  the  plaintiff,  payment  being  no 

plea  without  fpecialtv.    Mo.  il.  12.  pi.  44.  Mich,  i  W.  &  M. 

Stapleton  v.  Trewlock* 

r5*  In  debt  on  a  Jingle  bill  payment  is  no  plea  withoiit  a  fpe- 

cialty.    See  tit.  Payment  (N) 

For  more  of  2ii([\XiXWXtt  in  general  fee  ^a^ment  (N),  SLU 

count  (F}i  and  other  proper  titles* 
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Zit, 


(A)  Where  an  Act  may  enure  feveral  Ways,  how 

it  (hall  be  taken. 


As  where  a 
femefoie 


!•  p^VERT  a£l  that  does  enure  to  another  aR  by  implication  auglit 
'"  to  be  fuch  as  of  neccffity  muft  enure  to  the  other  aft, 
which  cannot  be  taken  to  be  otherwifc.  Arg.   Bridgm.  55.  SSm^T" 

which  a  rent  wu  incident,  and  afterwards  marries  the  granteei  to  whom  the  tenant  pays  the  rent»  thit 
ia  no  attornment  $  for  it  is  indifferent  whether  he  pays  the  rent  to  him  as  grantee,  or  in  right  of  liis 
wile.  Dy«  ^oz.  Vivo  a  a  cafe,  who  recovered  rents  of  feveral  tenants  as  b«ilifi',  and  then  they  aw 
granted  to  him,  and  after  the  grant  they  are  paid  to  him,  this  is  no  attornment  \  for  they  may  be  paid 
to  bim  as  he  is  bailiff,  as  well  as  be  is  grantee.  But  if  the  leflee  do  fixnender  to  ham  in  the  rtverfion, 
Chen  it  is  a  good  attonuaentf  for  a  furonidtr  cannot  be  to  any  bat  to  him  that  hith  the  Knx&omm 
Arg.  Bridgm.  55. 

2.  When  the  law  implies  any  aEf  out  of  the  a3  of  the  party ^  the  At  14H77, 
aft  of  the  party  muft  be  fuch  as  neceflarily  makes  fuch  a  thing  to  ^,*^' 
be  implied  by  the  law,  and  that  to  be  fo  neceiTary  as  that  the  zGt  does  fiinvn* 
of  the  party  cannot  be,  unlefs  the  a£t  to  be  implied  be  alfo  im-  der  to  the 
plied  to  be  done.  Arg.   Bridgm.  82,  83.  in  cafe  of  Robinfon  v.  ^^  ^ 

Greaves.  fion,  thii  le 

3*  But  when  the  aft  of  the  parties  may  be  without  any  fuch  im*  firft  an  au 

plication^  and  the  matter  to  be  implied  refts  indifferent,  then  it  is  ^Si^°L 

othervife.   Ibid.   ^  the  law  j 

lor  otherwife  the  furrendfr  can  take  no  efTedt.  And  5  Rep.  fol.  15.  if  a  parfon  makes  a  leafe  to  dw 
pMron,  who  grants  over  the  Icafc,  this  does  imply  a  confirmation  of  the  Icafe  |  for  otbenirijc  the  grant 
of  the  patron  (hall  be  avoided.  Arg.  Bridgm.  83. 

4.  Where  a  corporal  aB  has  2  effeBsy  the  ont  proper  and  natural^  l**!™-  433* 
and  the  other  improper  and  legaly  the  aft  fliall  never  enure  to  the  ^^^j^ 
improper  effect  without  declaration  ;  as  when  a  man  may  revoke   t.  in  cafe  of 
a  deed  by  gift  of  a  ring,  &c.  here,  if  a  ring  is  given,  the  proper  Hardwin?. 
effect  IS  the  alteration  of  the  property  of  the  ring ;  but  the  ira-  '^''***» 
proper  efFcft  ii*  tlie  revocation  of  the  ufcs,  which  it  cannot  enarc 
to  without  a  declaration  for  what  purpofe  it  was  given.     So  of 
hunting  or  hawking  in  land,    it  gains  no  poffeffion,    &c.  per 
Whitlock  J.     Lat.  io6.   HilL   i  Car.  in  cafe  of  Warner  v. 
Hardwin. 

For  more  of  iStf  in  general  fee  other  proper;  titles. 
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•  Aaio  HI- 
hil  aliud  eft 
^uam jus 
profequendi 
in  judicio 
^uod  alicui 
debetur.  % 
Inft*  4X}» 

cites  Br*a.        (A)  Taiii  pro  Domino  Rege  quam  pro  feipfb. 

J.  foL  93. 

£1.  'TpHO.  Molyneux  fued  tara  pro  rege  quam  pro  fexpfo  agaioft 
^  Hugh  Berewicke,  for  that  whereas  he  was  indited  and 
arraigned  of  felony  before  the  defendant^  undc  protulit  cartam  regis 
fardonationisy  qu^m  defendens  noluit  allocare,  dicendo  quod  the  king^f 
.  tvrit  nihil  fin  valeretf  and  then  imprifoned  him,  and  threatened 
to  hang  him  nift  fubmitteret  Henrico  duci  Lancaflria^  and  become 
bound  in  a  (latute  merchant  to  the  faid  duke  in  320I.  where- 
upon the  defendant  fubmitted  bimfelfy  and  is  pardoned.   £[iil.  27  £.3. 

B.  R.  Rot.  42.] 

[7^*  If  A*  recovers  againil  B.  in  debt,  and  thereupon  outlaws 
him,  and  afterwards  upon  a  capias  utlagatum  the  defendant  is  taken, 
aful  refcued  by  a  flranger,  A.  fliall  have  an  a£lion  upon  the  cafe 
tam  pro  domino  rege  quam  pro  feipfo  againft  the  ftranger. 
Mich*  II.  Jac.  between  Lane  and  Stawfbaul  adjudged.] 

titfie4»  an 

mSCxojx  lies  tam  quam ;  for  fufFering  one  ootlawed  to  efcape,  it  In  contempt  to  the  queen>  ai  well  as  m 

ffejttdicc  to  the  plaintiff.    Cro.  £•  877.  pi.  3.  Pafch.  4.5  £lis.  B.  R*  £dea  ▼.  Loyd. 

B. Damages,  3.  Attachment  upon  prohibition  upon  the  flat ute  of  pramunire  vir2S 
pi.  65.  cites  brought  by  the  king  and  his  incumbent,  for  that  the  defendant 
Br.Pnemo.  ^^  btought  bulls  of  excommunication  from  Rome.  Br.  Joinder  in 
nj^,  pi.  7.    aflion,  &c«  pi.  29.  cites  21  £.  3.  40. 

<ities  S.  C. 


«»;ftii« 

iMriff>/- 
feri  bim  to 
tfeaft^  the 
debt  not 
being  fa- 


Br.  Prero- 
gative, pU 
48.  cites 

Tba.  Dig 


cap 

f.  1.  cites 

a7E.3.83« 

So  a 


4.  Trefpafs  was  brought  by  the  king  and  by  J.  N.  his  chaplain, 
for  a  trefpafs  dotie  in  the  palace  of  Wifhninfler,  in  prefence  of  the 
king  and  of  his  juitices,  and  in  contempt  of  the  king,  and  am^ 
irary  to  his  prote&ioff^  to  the  damage  of  the  plaintiff.     And  fo  fee 

a8.  lib.  a.     ^^^^  ^^  j-j„g  ^^^  ^  ^  fubjeft  joined  in  a£bion  \  but  it  feems  that 

'•  "    the  chaplain  fued  pro  rege  &  feipfo.    Br.  Joinder  in  At\ion, 
pi.  57.  cites  27  AIT.  49. 

writ  of  trefpafs  was  roatotained  for  the  king*  and  a  coUeQor  of  x  5th  for  the  king,  of  ajptult  and  hatHrjf 
and  menace,  &c.  done  U  tht  colUSlur  in  coUtSing  the  king's  money,  Thd.  Dig.  a8.  lib.  a.  cap.  4*  (bis) 
f.  a.  cites  27  AfT.  IX. 

So  a  writ  of  trejfafs  and  contempt  was  brought  in  B.  K,Jor  the  king  ami  an  efebeator  of  the  kingy 
againft  a  common  hofiUr  becaufe  the  cbamher  of  the  efebeator^  in  travelling  towards  London  in  the  bofincis 
of  the  king,  %tfiti  Iroke  open  in  the  bofitry^  and  bit  goods  taken  and  carried  away.  The!.  Dig.  a 8.  Ub* 
a.  cap.  4.  (bis)  T.  5.  cites  42  Aif.  1 7. 

5.  A  bill  was  alfo  maintained  for  the  king  and  the  party  in 
B.  R.  where  the  defendant  had  a  praecipe  quod  reddat  pending 
againft  the  party  now  plaintiff  with  the  king^  and  had  made  an 

afatdi 
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ntflauH  and  battery ^  and  menace  to  the  party  in  coming  to  the  court  iviih 
tis  evidences  and  charters j  to  anfwer  to  the  defendant ^  &c,  in  defplte 
of  the  king,  &c.  Theh  Dig.  28.  lib.  %.  cap.  4  (bis)  f.  3.  cites 
30  Aff.  14. 

6.  One  Brabfon  and  his  feme  fued  an  affife  at  Winchcfter  againfl 
one  Rm  which  R*  carried  away  the  feme  of  the  plaintiff  before  the 
doors  of  the  caftle  (which  was  of  her  aflent)  with  him,  and  the 
baron  would  have  taken  his  feme,  and  R.  would  not  fuiFer  him, 
but  laid  his  hands  upon  the  baron  and  refcued  the  femcy  &c.  upon 
which  the  baron  fued  a  bill  for  the  king  and  for  hinifelf  againfl 
R.  before  the  fame  ju  dices,  of  this  aflault  in  the  prefence  of  the 

ju/Hces^  in  difturbance  of  his  fuit^  and  the  carrying  away  the 
feme,  &c.  in  defpite  of  the  king  and  his  juftices,  6cc.  and  this 
bill  was  maintained.  The!.  Dig.  28.  lib.  2.  cap.  4.  (bis)  f.  4. 
cites  39  AfT.  I. 

7.  A£lion  tarn  quam  was  brought  upon  the  Jlatute  of  Winton^ 
amends  not  being  made  by  the  hundred,  nor  the  robbers  taken, 
and  iflue  being  found  for  the  plaintiff,  he  had  his  judgment. 
Bendl.  122.  pi.  157.  Hill.  4  £liz.  Hooker  v.  Bond  &  ai'. 

8.  In  a  decies  tantum  the  writ  fliall  be  in  the  tarn  quam ;  per  Dal.  66.  pi. 
Dyer.  Mo.  64.  in  pi.  175.  Trin.  6£liz.  30- 

9.  In  an  a£tion  on  die  cafe  iorfuing  in  the  admiralty  for  a  thing  Dal.  66.  pi. 
dene  at  land,  the  aftion  Ihall  be  in  the  tam  quam;  per  Dyer,  who  3o- 

faid  it  was  lately  held  fo  :  for  in  this  and  the  cafe  above,  the 
af^ion  was  upon  a  contempt,  and  not  for  a  duty.  Mo.  64. 
pi.  175.  cites  Powtcl's  cafe. 

10.  A£lIon  tam  quam  was  brought  for  taking  toll  of  an  inha-- 
bitant  of  a  town  difchargedy  as  fuppofcd  by  tenure  in  ancient  de- 
mefne ;  and  the  a£tion  being  brought  by  the  pars  gravata,  the 
queftion  was  whether  it  was  well  brought.  See  2  Le.  190. 
pi.  240.  Trin.  28  Eliz.  B.  R.  Leicefler  (Town's  cafe.) 

11.  31  j?//s.  cap,  J.  yi  I.  enafts,  that  no  perfon  at  any  time 
before  ordered  by  any  of  the  queen* s  courts  for  any  mif demeanour y  not  to 
purfue  afiy  penal  flatutCy  fballfue  upon  the  fainey  unlefs  he  be  the  party 
grieved, 

S,  3.  Provided  that  this  aB  fhall  not  refrain  fuch  officers  as  have 
lawfully  ufed  to  exhibit  informations. 

1 2.  In  debt  upon  the  ftatute  of  2  E.  6.  for  not  fetting  forth  But  whert 
titheSy  the  a£^ion  was  brought  tam  quam.     Exception  was  taken,  *"^^i'^'JJ, 
bccaufe  the  king  cannot  have  any  benciit  thereof,  and  that  the  was  brought 
ilatute  gives  it  only  to  the  parties  grieved.     The  court  held  this  »ponthe^tf- 
a  material  exception,  and  ordered  judgment  to  be  flayed.     Cro.  o/f.'ffr«'it* 
£.  621.  pi.  II-  Mich.  40&  41  Eliz.  B.  R.  Johns  v.  Came.  was  affirmed 

to  be  good; 
(qx  the  kmg  is  to  have  afint.     Het.  lai.  Mich.  4  Car.  C.  B*  Luvered  v.  Owen. 

13.  When  ^nj  fatute  prohibits  any  thingy  &c.  if  any  impleads 
another  [contrary  to  fuch  ftatute]  though  it  be  in  a  legal  courfe  of 
proceedingy  yet  the  party  grieved  fhall  have  aBion  upon  the  ftatute 

againft  him  that  fues  contrary  to  fuch  ftatute,  though  the  words  £/"  C  ^99  ] 
the  ftatute  do  not  give  any  aBion  to  the  party;  for  this  is  a  thing  con- 
VoL.  I.  Q^  '  fcquent 
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fequcnt  to,  and  implied  in  every  thing  prohibited  by  any  ftatute« 

10  Rep.  75.  b.  in  the  cafe  of  the  Marfhalfea. 
But  per  Holt  1 4.  Where  zjlatute  prohibits  a  thing,  but  adds  no  penalty^  ac- 
Ch. J.  where  tion  lics  for  doing  againft  the  prohibition  of  that  (latute;  but 
nakvitgivcn  ^"^'^  a<aion  muft  be  brought  tarn  pro  rege  quam  pro  feipfo,  be- 
by  a  rtaiute  caufc  in  fuch  cafe  the  king  is  to  have  a  fine.  Cro.  J.  134.  pi.  6. 
to  the  party    Mlch.  4  Jac.  B.  R.  in  cafe  of  Lady  Waterhoufe  v.  Bawde. 

grieved,  he  ' 

needs  noc  join  the  king  \  for  it  is  like  a  private  a£l,  only  for  his  benefit*     3  Salk.  7.  Anon. 

Cro.  J.  -^60.  15*  B.  was  taken  in  execution  by  a  cap,  utlag^  at  the  fuit  of  A. 
pi.22.s.c.  2LnA  xht  Jheriff  fifffered  him  to  efcape ;  upon  which  A.  brought  an 
S^p^'lvch  ^^^^"  ^"  ^^^^  '-'^fi  againji  the  Jbcriffi  and  declared  tarn  pro,  &c. 
44Eilr.Cro!  quiim  pro,  &c.  and  fet  forth  as  before,  and  plaintiff  had  a  ver- 
^-  8"7*  did.  Exception  was  taken  bccaufe  the  a£lion  was  tarn  quam  ; 
LoYD.Il  ^^^  ^^  fhould  have  been  in  tlie  name  of  A.  only  \  but  it  was  an^ 
yind  tho'  it  fwcrtfd,  that  being  taken  by  cap.  utlag.  the  permitting  the  efcape 
be  good,  be-  is  a  contempt  to  the  king^  and  that  it  is  the  •  ufual  a£tion  in  fuch 
in^thrtani\  ^^^^>  though  the  party  (hall  have  all  *  the  damages ;  and  it  was 
quam,  yet  adjudged  accordingly.  Roll.  Rep.  78r  Mich.  12  Jac.  B.  R.  Barret 
iitbt  lic^for    y,  Windfcomb. 

the  party 

cnly^  Kvltbovt  n£,tning  tl  c  king  on  an  efcape  of  one  condemned  in  debt,  and  oatlawed  after  judgmenfy 
^nd  who  was  removes  into  the  king's  bencn  by  habeas  corpus  from  Gloucefter,  though  it  was  objeded 
that  he  never  was  taken  in  execution,  and  that  he  cl'caped  after  2  years  imprifonment}  and  that  the 
adlion  for  fuflering  an  outlawed  perl'on  to  efcape  Hiould  be  brought  in  the  tarn  quam  ;  for  it  was  hdd 
that  he  may  bring  his  adtion  of  debt  for  lubat  he  bath  UJi.  And  it  was  certified  by  the  prothonotaryy 
thzt  tht  frectdtnts  are  both  nvtjys^  and  fo  adjudg;cd  for  the  plalntifT.  Cro.  J*  619,  620.  (bis)  pi.  5. 
Mich.  19  Jac.  B*  R.  Moor  v.  Sir  Ceo.  Reynolds. —^^—Bridgm.  6«  S.  C.  fays  it  was  objeded^ 
that  the  declaration  w.is  infufncicnt)  bccaufe  it  was  not  tam  quam,  it  being  a  contempt  to  the  king  \ 
but  a  precedent  being  ihewn  between  the  king  and  Moiineuz,  where  the  declaration  was  for  th»  party 
only,  and  all  the  prochonotaries  certifying  chat  thu  great  part  of  precedents  in  C.  B.  for  the  party'^^ 
only,  it  was  adjudged  good  either  way.  S.  P.  was  adjudged  in  C.  B.  accordingly,  and  aftetwanM' 

afHrmed  in  B.  R.  and  upon  appeal  to  the  Houfe  of  Lords  affirmed  there  likewife,  and  chiefly  upon  the 
authority  of  the  caCe  of  Aioorc  and  Reynolds,  as  the  reporter  fays*  Wmsv's  Rep.  6S5.  693.  Hill.  2720. 
Thro^morton  v.  Church. 

*  S.  P.  by  3  judges ;  but  Popham  faid,  that  this  is  de  gratia  &  nm  de  jure,     Yelv.  19.  Mich.  44 

&  45  Eiis.  B.  R.  Jennings  v.  Hatley.         ■    Cro.  £.  909.  Jennings  v.  Harley,  S.  C. And 

Coke  held,  that  in  an  adiion  upM  the  ftatute  de  Jc^mdalh  mag/tatumf  though  it  be  brought  in  the  tani 
quam,  yet  the  parry  ihall  have  all  the  daoiages  fouady  and  that  the  king  is  joined  for  honour  and  con* 
formity.     Roll.  Rep.  78*  ut  fup. 

Hob.  209.  id.  Aftion  tam  quam  lies  againft  TLperiff^  who  having  a  capias 

blrt di'^omt  ^'^^Z^^'"^  <igoinJi  J.  S.  delivered  to  him,  and  feeing  J.  S»  refu/tJ 
of  the  tam  '^  execute  itf  though  required,  but  fufFered  him  to  go  at  large, 
quam  does  /tnd  returned  non  ejl  inventus^  in  deceit  of  the  king  and  prejudice 
— No^^ik.  ^^  ^^  party.  Adjudged  and  affirmed  in  error.  Cro.  J.  532-  pl- 
parkinfon  *   f6.  Pafch.  17  Jac.  B.  R.  Parkliurft  v.  Powell. 

▼.  Powell 

S.  C.  fays,  the  iherUFwas  often  in  company  of  tltc  iSiid  J.  S.  afterwards  within  his  bailywlck*  md  yet 
he  returned  non  eft  inventus,  but  does  not  mention  the  a£^ion  being  tam  quam-— —  Brownl.  12.  S.  C. 
but  the  tam  quam  does  not  appear. *>—Jenk«  332*  pi.  64.  fays,  the  king  and  party  may  well  join9 
but  in  this  cale  the  king  may  be  omitted..  S.  C.  cited  Ax%,  Wms.'s  Rep.  691. 

S.  P.  For  1-7.  If  an  aflion  be  brought  upon  the  ftatute  de  fcandalis  tnag" 

preiidked*     ^^^"^y  »t:  may  be  in  the  tam  quam ;  per  Hutton.     Het.  122.  Arg. 

by  the  ad*     in  Cafe  of  Luvercd  v.  Owen. 

whi^h  is  the 

f  round  of  the  adioA  j  per  Holt  Ch.  J*    3  Salic  7.  Aaob* 

13  18.  In 
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\8.  In  aftxon  upon  14  55"  15  if.  8.  cap.  5.  exception  was  takcrt 
that  the  college  cannot  join  with  the  king  in  debt,  and  that  neither 
the  patent  *  nor  the  ftatute  which  confirms  it  gives  an  aftion  of 
debt ;  fo  that  in  this  cafe  it  fliould  have  been  an  information  tarn 
pro  domino  regc  quam  pro  fcipfo  \  but  the  court  held,  that  debt 
ties  as  weH  as  infortnatiofiy  as  well  as  t)n  %  E.  6.  cap.  13.  which 
gives  no  aflion,  and  judgment  for  the  plaintiff.  3  Keb.  672.  pL 
4o.Trin.  a8  Car.  2.  B*  R.  the  College  of  Phyficians  v.  Needham. 

ip*  It  lies  for  itidiBing  a  man  in  a  fdrtign  toufitry.  Per  Holt 
Ch.  J.     3  Salk.  7.  Anon. 

20.  But  in  fome  cafes,  as  upon  the  ftat.  of  hue  and  cry^  and 
the  ftat.  for  not  appearing  as  witnefs,  being  ferved  witli  a  fub- 
ptena^  the  party  may  either  bring  debt  or  a^e.  If  he  bring  debt^ 
he  muft  fue  without  the  king,  for  the  debt  is  not  due  to  him  but 
to  the  party  grieved ;  but  if  he  bring  an  aciion  on  the  cafe,  he 
muft  fue  in  me  tarn  quam,  for  the  aftion  is  founded  on  the  tort  «  - 
only,  and  that  is  to  the  king  as  well  as  to  the  party,  per  Holt 
Ch.  J.     3  Salk.  7.  Anon. 

(A.  2)     Tried  where,  and  by  whom*     And  how* 

1.  ASSISE  agamft  B.  and  j. — J.  pleaded  ville'mage^  and  the 
•^^  writ  by  this  abated  where  the  plea  was  falfe^  and  made  by 
confpiracy  of  fe.  and  others  \  and  therefore  the  plaintiff  in  the  ^ 
afiife  immediately  brwght  bill  of  confpiracy  thereof  before  the  jufllces 
of  qffife^  becaufe  they  confpired  to  make  J.,  plead  the  falfe  plea  where 
y.  befgre  was  frant^  and  the  bill  was  qui  tarn  pro  domino  rege 
quam  pro  parte ;  and  the  defendant  was  compelled  to  plead, 
who  faid  not  guilty,  and  was  found  guilty  ad  damnum  20 1.  for 
the  delay,  and  was  committed  to  the  keeping  of  the  IherifR  Br. 
Bille,  pi.  19.  cites  26  AfT.  62. 

2.   iS  £//»*  5.  Juries  not  compelled  to  appear  at  Wejlminfler. 

yuftices  of  ajftfcy  and  juflices  of  peace  in  their  quarter ftjftons^  art 
tmpowerei  to  hear  and  determine  all  0 fences  againjl  this  ail. 

Provided  that  it  fhall  he  lawful  for  any  pcrfon  grieved  by  mainte* 
nance,  champe^'ty,  buying  of  titles^  or  etnbraceryy    to  profecute  their 
fitits  as  heretof/rel 

Nor  fhall  this  fatute  refrain  any  perfon^  body  politic  or  corporate^  ^ 

to  whom  any  forfeiture^  penalty  y  or  fuit  is  fpecially  given  by  any  Jla^ 
tute  (and  not  genendly  to  any  per/on  that  will  fue  J  but  fuch  perfon, 
tsfc.  to  whom  any  fttrh  is  fpecially  given ^  may  profecute  as  heret^ore% 

Nor  to  extend  to  officers  of  record* 

3*  31  Eli%.  cap.  5.  yl  2*  enafts,  that  in  any  declaration  or  in^  Butthougli 
formation  to  be  exhibited,  the  offence  Ugatnfl  any  petuxl  flatute  fhall  not  ^ft^,^*^"*'* 
he  laid  to  he  done  in  any  other  county  but  where  the  matter  was  in  common  ia*^ 
truth  done :  and  every  defendant  in  fuch  affion  or  infrrmation  may  ("T"*"  V* 
traverfe  that  the  off  nee  was  committed  in  the  county ;  which  being  .SjJa^onlr 
tried  for  the  defendant,  or  if  the  plaintiff  be  therein  nonfuited,  the  intbepropef 
plaintiff  jball  b,  barred.  '^I^^ 

fflfencc  wai  done*  yft  it  cxtctids  not  to  di?  pvry  ?ricved  j  (n  he  U  npt  1  coismoii  ioformer»    Cro.  £* 
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645.  pi.  53.  Mich.  40  It  41  Elif.  B.  R*  Allen  t.  ttear.  ■  Debt  apon  the  flctete  cfttahnuxf 
was  brought  in  the  county  of  C.  the  defendant  pleaded  non  debeti  and  it  wai  found  that  the  embracery 
was  in  the  county  of  B.  The  whole  court  held  that  the  bill  ought  to  abate  by  tUi  ibtule,  the  fame 
being  in  the  negative ;  and  when  it  appears  to  the  court  that  the  aAioA  is  brought  againft  the  farm 
tKereafy  the  bill  ought  to  be  abated,  though  the  defendant  took  no  sJvMtttage  tbenof  by  pita*  And  ad- 
judged accordingly.  Cro.  E.  7^5.  pi.  3.  HilL  42  Ella.  B.  R.  Pomfreit  ▼.  Brownfall.  But  in 
an  information  for  tranfporting  raw  hides^  ^  ^^  ^"^^  ^^  ^  ^  <^^  in  Middfefex,  whereas  it  was 
done  in  Devon,  the  defendant  pleaded  not  guilty  {  and  judgment  being  giren  for  the  plaintiff,  the  fama 
was  a/Ermrd  by  opinion  of  the  judges,  becaufe  the  matter  in  fad  did  not  appear  *  to  the  court  by  the  pleaj 
ia  that  when  he  pleaded,  without  excepting  or  pleading  to  the  information,  the  judges  cannot  taJce  co* 
nufance  of  the  truth  of  the  matter  in  i^A  \  ib  that  though  the  words  of  the  ftatute  are  negative,  yet  thcj 
ihall  be  conftnied  reafonably,  viz.  if  the  matter  be  not  pleaded,  the  defendant  canoot  take  advantage  of 
it  \  and  this  appears  by  the  words  of  the  ftatute.  %  And.  i8o.  pi.  103.  Mich.  44  &  4^  Elis.  befoM 
the  lord  chancellor  and  treafurer  in  the  eachequer  chamber^  Bankes  ▼.  Hudiba.^-— But  feefiatutt 
11  Jac.  4.  f.  %•                                                           ^ 

S.  3.  Provided  that  this  aB  Jhall  net  extend  to  any  fuch  officer  as 
has  ufed  to  exhibit  informations. 

S.  4.  And  provided  that  this  aB  Jball  not  extend  to  the  laying  any 

offence  concerning  champerty ^  buying  of  titles y  or  extortion^  or  for  de* 

Jrauding  the  queen  of  any  cuftofn^  &c.  or  for  ufury^  or  for  any  of^ 

^    fence  in  anyflatute  again^  i^gf^^^g^  ^^g^oting^  or forejlalling^  'whert 

''  the  penalty  /hall  be  to  the  value  of  20  /. 

S.  7.  Allfuits  upon  any  flatute  for  ufing  of  any  unla^vful  game^  or 
'^^^  *V"*  for  not  li/ing  of  any  lawful  game,  or  for  not  having  bows  and  arrows 
cap!  4.' does  according  to  law,  or  for  uftng  any  art  or  myftery  in  which  the 
not  give  the  party  has  not  been  brought  up,  /halt  be  fued  in  the  quarter^ejfwns,  or 
Utt  power  to  ^^^j  qJ  fifg  fame  county,  where  the  offetice  fball  be  committed,  or  in 
J^pcV-     the  Fleet. 

fons  ufing  trades  not  having  been  apprentices  $  agreed  per  cur.  notwithftanding  it  was  urged  that  the 
ftatute  31  £l)z>  cap.  5.  which  wills,  that  informations  and  a^ons  upon^nal  flatutes  /hall  be  brought 
in  the  proper  counties,  and  names  aflifes,  feflions,  leets.  But  to  this  the  court,  upon  reading  the  laft 
words  of  the  ftid  (latute,  anfwered,  that  this  is  intended  of  other  offences  there,  whereof  Icet  had  connfance 
before,  as  of  butts,  and  bows  and  arrows,  &c.  And  the  court  direded,  that  fuch  aliens  as  ufed  trades, 
not  having  been  apprentices,  (hould  be  prefented  at  (tffwmtf  or  in  this  court  of  B.  R.  £ld.  289.  pi.  4* 
Trin.  iS  Car.  2.  B.  R.  Amy  v.  Bcnnet. 

•J-  Thefe  4.  Information  on  a  ftatute  does  not  He  in  a  court  of  piepowders, 

words  in  the  j^qj  hcfoxe  J  ujl it  cs  of  peace,  nor  in  the  courts  of  towns  corporatCy  but 
&*«"?!&  M.  o'^^y  ^"  ^^^  courts  of  record  at  Weftminfter,  notwithftanding  the 
intend  ths      general  words,  that  in  all  ihc  hinges  f  courts  of  record,  \S^c.    Mo. 

\ZTat'mfi.  '^-^'  P^-  ^^^-  ^^^^'^'  37  ^  3^  ^^^^-  ^-  ^'  ^"^"• 

tninfier  cny,  "nd  fo  a  re  every  had  in  Ludlow  court  on  a  plaint  upon  that  ftatute,  for  ufing  a  traJe,  pot 
having  been  apptentice  for  7  years  5  and  therefore  the  judgment  was  revcrfed.  Mo.  599.  pi.  SS7. 
Intratur  Hill.  3S  Eliz.  Gregory  v.  Blafhfcilu.  6  Rep.  itj.  b.  S.  C.  by  the  name  of  Gregorie*s 

cafe,  accordingly. 

Information  in  Bury,  jqpon  the  ftatute  5  FJiz.  cap.  4.  for  ufing  a  traJc,  not  being  an  apprentice  to 
it  for  7  years.  The  plaintiff' had  judgment,  and  it  was  afterwards  aftigned  for  error,  that  informations 
upon  penal  ftatutcii  ought  to  be  brought  in  one  of  the  courts  at  Wtftminfter,  and  not  elfewhere,  uolds 
it  is  othc:\vi('e  expref^ly  provided  by  fome  ftatute.  And  of  that  opinion  were  Gawdy  and  Fcnoer,  tba 
other  juftice.>  being  abfent;  and  revtrfed  the  judgment.  Cro.  £.  737.  pi.  7.  Hill.  4a  Eiiz.  B.  R. 
Barsaby  v.  Goodale.  .  But  fee  now  the  ftatute  of  21  Jac.  t.  cap.  4.  So  in  an  information  for 
cxercifing  a  trade  contrary  to  this  ftatute,  judgment  was  given  in  the  court  of  Guildhall  before  the  mayor 
London.  Error  was  brought,  and  error  aftigned  was,  becaufe  the  information  was  brought  in  Loodooi 
whereas  this  being  a  penal  law,  it  ought  not  to  have  been  fucd  but  in  the  king^s  courts  at  Wcftmioftery 
where  the  king's  attorney  h  to  acknowledge  or  deny  ;  and  therefore  not  fuable  there.  The  judgment 
was  reverfed.     Cro.  J.  53S.  pi.  5.  Trin.  17  Jac.  B.  R.  Miller  r.  Regem. 

S.  P.  agreed        j,  Whcrc  ^  flatute  limits  fuits  by  an  informer  qui  tarn  toother 

\u^'.um.  courts,  yet  any  one  may,  by  conftruftion  of  law,  exhibit  an  inform- 

35  Eliz.     '  ation  in  the  exchequer  for  the  whole  penalty  for  the  ufe  of  the  king, 

t^^'il'  2  Hawk.  PI.  C.  268.  cap.  26.  f.  2C. 

Tandifti.  *  ^  ^    t    f 

o.  Inform- 


AND 
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6*  Information  upon  the  ftatute  of  ;  Eliz.  becaufe  he  ufed  the  S-  <^-  cited 
trade  of  zjpurrier  in  London^  not  having. been  apprentice  in  that  ^rin^'  ^2* 
trade  by  the  fpace  of  7  years.  After  verdift  exception  was  taken,  in  cafe  of^' 
becaufe  by  the  ftatute  of  ji  Eliz.  the  information  ought  to  have  s>hotle  ir. 
been  brought  before  the  jujlices  of  peace  where  the  offence  was  com-  a^d  !thc°prt- 
mittedy  and  can  not  be  brought  here,  nor  in  other  of  the  ki/rg's  cedent 
courts.  And  of  that  opinion  were  Fenner,  Yelverton^  and  Wil-  '^^wn  be- 
liams ;  but  they  would  advife,  becaufe  *  it  was  a  common  cafe,  |^^^^ 
and  coacemed  many  informations.  Cro.  J.  85.  pi.  9.  Mich.  DxagcJ 
3  Jac.  B.  R.  Kenn  v.  Drake.  ^»^^h.  3 

•^  ''  Jac.  Rot, 

150.  for  ufing  the  trade  within  the  parifh  of  St.  Clements,  and  it  was  adjudged  that  it  well  Jay  ^  but 
it  was  faid  that  there  wai  not  any  queftiun  in  that  cafe,  becaufe  the  offence  being  In  Middic/ex,  and 
B.  R.  fitting  in  Middlefex,  they  had  the  power  of  the  feffions  intended  within  the  ftatute;  but  the 

couit  held  it  to  be  all  one^  wherefore  it  was  adjudged  accordingly. By  the  ftatute  of  3 1  Efix.  cap.  c. 

it  is  enaded,  that  tfftntes  s^ainji  tbt  fiatmUof  5  Elm,  Jball  ift  infuirrd  ef  only  m  the  fcjfions  of  peaetm 
^Jfiftty  or  Itftt  witbin  the  county  where  the  ofiences  are  coiDmitted,  &  /ton  alibi  extra  comirat* ;  Jo  as  thia 
information  upon  this  ftatute,  in  this  court,  is  not  maintainable ;  and  of  this  point  the  barons  were  in 
doubt.  But  it  was  afterwards  refolred,  upon  confideration  of  the  ftatute,  that  the  inforraat'on  well 
lay ;  for  the  intent  of  the  ftatute  was,  that  for  fuch  offences  men  ftiould  not  be  drawn  out  of  the 
county  where  the  offence  was  committed ;  and  although  the  ftatute  mentions  that  the  fuic  fhall  be  for 
them  in  fuch  courts  there  named,  yet  it  is  not  in  the  negative,  (and  not  in  any  otter  ccurt)  but  n^r  in  any 
0tber  bounty  ;  and  this  being  a  fuit  for  the  king,  and  in  this  court  proper  for  him,  this  inlbtmacion  ia 
wvell  maintainable,  and  fo  it  was  adjudged.  Note  the  principal  caie  was  afterwards  affirmed  in  a  writ 
of  error.  Cro.  J.  278,  179.  pi.  17.  Trin.  5  Jac.  in  the  exchequer,  Shoyle  v.  Taylor.— ^In  an 
iofomution  for  uling  the  trade  ofzbaker^  it  was  infifted  that  by  the  ftatute  31  £ltz.  it  ought  to  be  fued 
and  cried  in  the  fame  county  at  the  quarter*fefttons  or  aftife,  and  not  io  any  wife  out  of  the  county  • 
and  of  fuch  opinion  was  the  court.  Hob.  327.  pi.  399.  Trin.  18  Tac.  Nevil  y,  Yarwood.— *~»Ic  ia 
fufficient  if  it  be  laid  in  the  proper  county.  Mo.  886.  pi.  1245.  Hill.  14  Jac.  Davifon  v.  Baker.— 
In  an  information  for  ufing  the  trade  of  a  brewery  and  an  exception  was  taken,  that  by  3  r  £liz.  cjp.  e. 
it  ought  to  be  brought  at  the  quarter -fJIUnu  But  per  Aftry,  it  was  lately  adjudged  in  this  court,  that 
it  was  wtlt  brought  here  \  and  the  court  over-ruled  the  exception.  Comb.  6z.  Mich.  3  Jac.  %» 
£.  R.  the  King  v.  Gibba. 

7.  21  Jac»  r.  cap.  4.  yi  !•  enafts,  That  offences  againjl  any  pe^  K^  penal 
.  naljlattite^  for  which  any  common  informer  may  ground  any  popular  jf^  S'^** 
oBitm^  iifc.  before  jufiices  of  ajfizcy  nift  prius^  or  gaoUdeliveryy  juf  fucforthe 
tices  of  oyer  and  terminer ^  or  jufiices  of  peace  in  quarter  fejftof is ^  Jfjall  penalty  by 
be  fued  by  way  af  aBioUy  iffc.  before  the  jufiices  of  af/ife,  nift  prius,  ^l"^!'^;^^ 
oyer  and  terminer ^  and  gaol-delivery ^  or  before  the  jujlices  of  peace  of  scJin  a^ ' 
every  county ^  city^  borough ^  or  town  corporate^  and  liberty  wherein  ^■^'■tofre^ 
fuch  offences  /ball  be  connnitted ;  and  the  like  proccfs  in  every  popular  ^dillf ihJi 
aBion  fhall  be  had  as  in  an  affion  of  trejpafs,  vi  £5*  armis ;  and  all  h  \n  any  of 
informations^  i^c.  either  by  the  attorney-gcneraly  or  by  any  offciTy   ^^*  5!^"'? 
common  informer y  or  other  perfon,  in  any  courts  at  Weflminjler^  for  ^^^^  -{j^*" 
the  offences  aforefaid^  fhall  be  void.  f >rc onthife 

S.  2.  In  all  infornuitionSf  isfc.  in  any  fuity  either  by  the  ling  or  '"^'j  (^  «• 
any  othery  for  any  offence  againfi  any  penal  flatutcy  the  cffence  fhall  be  fp^oV-^Ton 
laid  in  the  county  where  fuch  offence  was  committed ;  and  if  the  d:-  xna>  oe  fued 
fendant  pleads  that  he  o%ves  nothingy  or  that  he  is  not  guilty ^  and  the  ^^J  'c^'^  1. 
plaintiff  or  informer  fhall  not  both  prove  the  offence^  and  //  it  the  faiu^  ^J^  esJ.  \ 
offence  was  committed  in  that  county y  the  defendant  Juull  he  found  ei  0/  . 
not  guilty.  -'*''•' 

S.  5.  This  aff  fhall  not  extend  to  any  information  or  aflizn  agjiinl}  ^  j^  ,  y 
popifh  rocufantSy  or  againfl  thofe  that  fhall  not  frequent  the  tl-trshy   common  in. 
and  hear  divine  ferviccy  nor  for  mnintenanccy  champtrtyy  or  bi4yit\:  -»-''  *'^l^''\  •^^' 
titles  ;  nor  for  defrauding  the  king  of  any  cufhniy  or  for  tranjportirg  ;,_;^;^  /^j. 


902  t  3ftiOn0  [Qui  tam,  &c.] 

tica  of         of  golJj  ftlver^  ordnance^  powder ^  Jbci^   munition^    fvcol,  fifdol^illff 
Tf^}^^'    or/eatker. 

ticet  of  al  • 

£fe,  or  ju dices  of  oyer  andtenninerr    Jo.  193.  pi.  3*  Mich.  4  Car.  B.  R. 

If  any  penal  bw  gives  power  to  juflicts  of  peace f  of  affife,  or  of  oyer  and  temiiner,  tt  iiar  end 
dettrmine  offences  agalttft  tbeftatute,  and  fays  no  more,  this  is  by  way  of  indiBmtnt^  and  sar  hy  Informal 
titHf  bill,  or  piainc,  uniefs  this  vms  Jpecially  named.     Ibid. 

Though  a  fpecial  claufe  be  tojue  upon  the  ftatute  by  bill,  plaint,  debt,  ar  hfirmtt'mm  agatuft  ofloidcfl 
agalnft  any  ftatute,  y^t  if  he  be  indi£tod  for  (his  before  jullices  of  affife,  oyer  aad  tenniner,  or  peace, 
ia  this  cafe  the  indifimert  may  be  removed  to  B,  R.  and  there  tried  by  nifi  prius.     Ibid. 

Upon  penal  law  in  MiddUjex  an  information  may  be  brought  ia  B.  R.  thoughjuftices  of  peaces  &c. 
have  power  to  hold  plea  by  information,  &c.  Jo.  19^.  pi.  3.  The  refolution  upon  11  Jao»  cap.  4*  of 
penal  laws. 

The  (latute  11  Tac.  r.  cap.  4.  extends  only  to  ads  made  before  th^t  ad,  and  not  to  fibfefttenfffs  of 
parl'iammt  ;  per  Holt  Ch.  J.  who  laid  that  himfelf  and  nine  other  of  the  judges  were  of  that  opioion. 

5  Mod.  425.  Mich.  10  w.  3.  Anon. S.  P.   j  Salk.  373.  pi.  14..     Refolved  by  the  opinion  of 

II  judges,  Hill.  10  W.  3.  B.  R.    Hicks's  caie. 12  Mod.  2x3.  the  King  v.  Gall,  S.  P.   by 

Hoit  Ch.  J.  in  delivering  the  opinion  of  10  of  the  judges  who  met  at  Scrjeant*s  Ins,  and  fecma  to  be 
S.  C.  with  5  Mod.-*-And  per  Holt,  Rookby,  and  Turton,  it  a  fubfcquent  ad  be  made  that  gives  a 
popular  ad^ion,  you  muft  in  debt  lay  it  in  the  proper  countyi  and  though  the  party  go  out  of  the  county« 
you  may  proceed  a^ainU  him  by  outlawry. 

[  203  ] 

An  inform-       8.  An  information  qui  tarn,  Src.  was  brought  before  jtiftices  of 

tai^V"i  tijftfe  firnoti-reftdence^  upon  the  ftatutc    2i  H.  8.  but  bccaufc  the 

tbeftltutt  ftstute  gives  it  only  in  the  king's  courts,  where  there  may  be  ef- 

ofncn^reji.  foign,  wagcr  of  law,  or  proteftion,  it  was  refolved,  upon  con- 

ir/iJ  %}et  f'^^^^ce  with  the  other  juftices,  that  it  lay  not  before  them,  not* 

being  re-    '  withftanding  2 1  Jac.  cap.  4.  appoints  that  informations  taken  by 

moved  into  inqucft  before  jufticcs  of  affize,  or  of  oyer  and  terminer,  fliall  be 

B.*R.^it  was  determinable  there }  and  judgment  for  defendant.     Cro.  C.  146. 

moved  to  ph  26.  Mich.  4  Car.  B.  R.  Green  v.  Guy. 

quafli  it  for 

want  of  jurifdiC&ioo;  but  the  court  dented  the  motion,  and  cited  1  Sid«  152.  fw  ibt  d'^ermee  bftancn 
informatkns  qui  tarn  and  ex  officio,  TheCb.  J.  likewife  cited  Pafch.  10  Ann.  B.  R.  the  Qui  en  ▼• 
Potter,  to  the  fame  purpofe,  where  Ld.  Parker  faid,  that  informations  ani  tarn  #rf  m  nature  of  civil 
MilionSf  and  that  the  informer  kas  an  interift,     Pafch.  1 1  Geo.  2.  B.  R.  Garland  t«  Burton. 

S.  c.  cited  p.  In  an  aftion  on  this  ftatute  for  ufing  the  trade  of  a  drapefji 

pi.^  46?  ^*  ^^^^'  judgment  for  the  plaintiff,  exception  was  taken  becaufe  it 

Mich.  15  was   brought  in  B^  R«  and  not  in  the  county  where,  &c.     To 

Car.t.B.R.  which  it  was  anfwered,   that  though  the  original  proceji  ijfued 

of  FR"v"/a  ^^'  ^f  ^^^^  court y  yet  the  trial  thereupon  was  in  tbicdunty  where  the 

T.  Brook,  oSencc  was  done,  and  that  the  remedy  intended  by  the  ftatute  is 

in  which  made  ufe  of  by  the  trial  in  the  county  where  the  offence  was 

fence  was "  donc.     Roll  Ch.  J.  told  them  he  diredled  them  to  fearch  for  pre- 

alieged  to  be  cedents,  which  they  had  not  done ;  but  he  conceived  the  ftatute 

at  N^^caf-  „Q^  fatisfied,  which  fays,  that  the  party  (ball  not  be  compelled  to 

adion  on  appear  out  of  the  county,  whereas  here  he  is  compelled,  and  that 

the  5  Eiiz.  this  is  not  helped  by  the  verdi£l ;  to  which  the  court  agreed. 
was  brought  Sty.  22^.  Trln.  1 6 CO.  B.  R.  Nayler  V.  Afh. 

orf  finally  j  j  j  j 

in  B.  R.  which  matter  being  moved  in  arreft  of  judgment,  the  court  agreed,  that  anycaufe  of  a£tioa 

for  offence  in  Middiefex  might  be  laid  in  B.  R.  but  doubted  as  to  this  cjfe  ;  &  adjornatur. 

Debt  qui  tarn,  frc.  upon  the  {latute  5  Etiz.  See,  for  exercidng  the  trade  of  a  grocer,  not  being  ap- 
prentice to  it,  after  a  verdid  for  the  plaintiff  it  was  moved  that  debt  would  not  lie  in  the  court  of 
B.  R.  becaufe  itisenaAed  by  the  ftatute  %i  Jdc,  cap,  4.  That  affions  popular  Jhoitld  be  brought  b^t,rt 
jujliies  of  ajfiftf  &e,  or  of  the  peace  in  tbei.  general  quarter  jiffiomf  and  not  elftivbere  \  by  which  ne- 
gative words  the  jurifdiAion  of  the  courts  at  Wefiminiter  is  taken  away  ;  but  adjudged  that  (incethe  ftat« 
5  Eiie.  gives  a  remedy  by  action  of  debt,  ind^^ment,  or  information,  and  fince  anions  of  debt  caooo^ 
be  brought  before  juftices  of  a^e  or  of  the  ^eace,  thertfore  Cbit  ftaiucc  doth  not  citcad  tu  ac- 

cioM 
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tlons  of  ^ebt.     Vent  8.  Hill-  20  &  11  Car,  i,  B.  R.  Barnes  v.  Hughe;. Sid.  400.  jA.  7.  S,  C. 

And  per  cur.  the  ftatuce  of  11  Jac.  was  to  ouft  the  courts  of  Weflminfter  of  fuch  adions  or  informa- 
tions as  mi^ht  be  fucd  eJfcwhcre,  ?is.  before  jufltces  of  aflife  or  of  tlie  peace,  Sec.  as  informations  or 
indi^naents  ^  but  fuch  anions  as  cannot  be  commenced  there,  the  ftatutc  intended  not  to  Mlcr  away,  as 
it  mud  (to,  if  chey  cannot  be  fued  elfewhere  tiian  is  dirc^led  by  the  ilatiue  ^  and  Oi'igin;ils  in  ueb 
never  were  returnable  before  juftices  of  aiTife,  &c,  and  judgment  for  the  plaintiff*. — — Lev.  249.  S.  C. 

adjudged  accordingly. In  fuch  a  cafe  the  court  feemed  to  incline,  that  though  an  ififormaficfi  CAnaot 

be  brought  here,  bnt  mu/i  be  in  the  county,  according  to  the  ftatutc,  yet  bccjufe  an  aclt'ion  of  Aht  cati" 
n^the  brought  btfoft  (be  jufikes  of  oyer  and  tet  miner ,  nor  of  the  peace,  therefore  thc\t  fcemcJ  not  to  be  within 
the  ft&tiite;  and  fo  that  it  had  been  formaily  aJjuiiged  between  Hughs   and  Baknks,     Sed  advifare 

vuk.     Freem.  Rep*  377,  378.   pi.  491.  Mich.  1674.     Nicholls  v.  Cottreli. %  Lev*  204.  cites 

Nichds  and  Cochinell,  S.  C.  as  adjudged  in  time  of  Hale  Ch.  J.  ^hat  the  ad.onmuft  be  brought  in  the 
proper  county;  and  thereupon  in  the  principal  caie  theie  of  Clappe  v.  Enr.F  combe,  on  the  S.  P. 
Mich.  29  Car.  s.  B.  R*  the  court  ordered  it  to  be  put  into  the  p,iper.i  S  C.   of  Clappe  v.   £dge. 

combe  cited  by  the  reporter  Lev.  240,  250.  fays  the  court  rhcie  were  of  opinion  contrary  to  tlic  cjfc 
of  Barns  v.  Hu^hs.  —  —  S.  P.  and  S.  C.  cited,  but  notwithibnding  that  cafe  the  cou-t  fa  d  they  would 
hear  arguments.  Vent.  364«  Pafch.  34  Car.  2.  B.  R.  Curtis  ^  Inman.  ■^— 5  Mnd.  225.  cites  the 
cafe  of  Nichols  V.  Cockcril,  as  adjudged  Paich.  27  Car.t.  in  B.  R.  for  if  debt  wi!i  'ie  here  byacom- 

mon  informer  upon  a  penal  law,  the  ilatnce  oi  king  Jaroei  tiie  Firft  will  be  wholly  avoided. But 

Trin.  29  Car.  2.  an  a£(ion  of  debt  on  this  l^atutc  torexercifmg  a  trade  in  London,  not  having  bicn 
apprentice  7  years,  %oai  laid  in  London^  and  brs:'ght  ir  C.  B*  and  tried  at  the  nif  priniy  an  J  the  defend- 
ant had  a  verdi^  ;  and  now  the  plaintiff,  to  prevent  payment  of  cofts,  objeded  that  this  adion  would 
not  lie  in  any  of  the  king's  courts  at  Weftminfler  upon  this  (latute,  becuufe  by  the  ttatutes  31  £liz« 
and  21  Jac.  all  informarions  upon  pcnsl  ftitutes  muil  be  brought  before  juftices  of  peace  in  the  county 
whrre  the  fad  was  committed.  But  the  court  were  clear  of  opinion,  that  the  courts  of  Wellminflcr- 
hall  have  a  concunent  jurildi^tion  with  the  jufllces  ;  and  faid  it  had  been  often  fo  tefulved.  ft  Mod. 
246.  Foxsll  ^ui  tamy  4cc.  v.  Wire.  And  Pafch  16S1.  in  debt  upon  the  fame  fbtutc  for  exerciling 

the  trade  of  a  baker,  it  was  refolved  per  cur.  that  fucb  aSIiym  a^  do  not  lie  befreji-fticet  in  the  c.uvt^ 
may  be  brei/gbt  here ;  for  the  defign  of  thofe  ftattites  was  not  fo  much  that  anions  iltould  be  begun  in 
the  ^ovnty  as  that  thcy/kould  be  tried  there,     freem.  Rep.  534.  pi.  721.    Denton  v.  WiUbn.  So 

whctr  debt  upon  the  fame  (tatuteyir  ujing  a  trad:  in  BriJIJ,  wa*  bn^ugbt  :n  C.  B»  and  tried  I  y  niji  pHus 
•  in  Sriflcfjh  was  moved  that  the a^ion  fhould  have  been  brought  at  tli£  aflifcs  at  Brlftol  in  the  proper 
couniy,  by  the  ftatute  21  Jac.  But  per  cur.  debt  cannot  be  brought  before  juftices  of  aHifc,  therefore 
zht  ftatute  extend:  not  to  anions  of  debt ;  and  afterwards,  upon  conference  with  the  jut^icea  of  B.  R. 
judgment  was  given  abfolutely  for  the  plaintitT.     3  Lev.  71.  Mich.    33  Car.   2.    C.  B.  Ray  nor  qui 

tam  y.  Fittier. And  4  Mod.  158,  159.  Mich.  4  W.  &;  M.  in  B.  R.  the  King  and  Quken  v. 

Hicks,  is,  that  debt  toiil  lie  upon  the  ftatute  5  Etiz.  cap.  4.  in  Middlefex,  tbovgb  the  rffcneewai  done 
In  Cumberland f  bccaufe  the  ftktute  of  21  lac.  did  not  intend  to  deprive  the  courts  of  Weflminiler  o^ 
fuch  anions,  but  only  of  thofe  which  m'ght  be  brought  before  jufticcs  of  aiTife  or  of  the  peace.  /». 
fomtaticnt  may  be  brought  before  them  as  well  as  in  B.  R.  but  debt  cannot.— — But  Mich  -o  W.  3* 
Hcdt  delivered  the  opinion  of  ten  of  the  judges,  who  met  at  Serjeant's  Inn  upon  fomc  queftions  upon 
ftat.  21  Jac.  cap.  4.  that  action  of  -fdebe  itcs  nor  on  the  5  Elix*  cap.  4,  €r  any  pmat  Jf Mute  by  a  com^ 
9mn  informer  in  afortiga  eoitntyf  but  is  taken  away  by  the  ftatute  of  21  Jac.  but  if  the  /«i7  was  r»jiv. 
mitred  in  tbe  county  ivhere  B.  R.fts,  then  it  may  be  brt>ught  in  B.  R.  but  not  othcrwik  }  and  denied 
the  cafe  of  Barnes  ANn  Hughs,  i  Sid.  400.  i  Vent.  8.  to  be  law.  12  Mod.  223.  the  King  v. 
Gail.  Garth.  465.  S.  C.  which  was  an  inlbrmation  by  the  attornc7  general  on  the  5  &  6  £.  6. 

cap.  14.  for  felling  cattle  alive,  within  five  weeks  after  buying  xhem,  the  court,  on  reading  the  ftatute 
and  21  Jac.*held,  that  it  being  clear  the  dcrc(Ki.mt  might  have  profccuted  at  fefllons  inaidtmenton  the 
ftatute  of  E.  6*  this  cafe  was  reftrained  by  thj  exoicls  wjrds  of  21  Jac.  it  being  an  information  by  the 
attorney  general;  and  that  it  had  been  aKv.iy»  ruled  that  21  Ja(:.  gives  no  new  juril'div\iun  to  ju:lices 
of  peace,  or  of  oyer  and  terminer,  Sfc,  where  they  had  none  before,  and  fo  extends  not  to  pcnat  laws, 
which  can  beprofecutcJonly  in  the  fu^vcrior  Cv^uris  at  VVeftm'nftcr  ;  and  the  opinions  in  the  books,  that 
debt  on  a  penal  law  will  ftili  Dc  io  the  Aipc/ior  courts,  are  founded  on  this  reafon,  beciufe  no  fuch  ac* 
tion  can  be  comnnenced  before  the  feftious,  ornifi  prius,  or  oyer  and  terminer  ;  and  the  infurmation  was 
^uaflied.-f— -X  Salk.  372.  pi.  1 3.  S.  C* 

f  5  Mod.  425.  S.  P.  accjrdingly,  and  fecms  to  be  S.  C.  —  S.   P.  refolved  by  the  opinion  of  xi 
judges.     I  Salk.  373.  pi.  14.  Hill.   10  W.  3.  B.  R.  Hicks's  cafe. 

•  [  204  ] 

xo.  In  debt  by  a  common  informer,  on  the  23  H.  6.  cap.  10.  c<)mb.  370, 
Qgainfi  a  bailiff  for  taking  5/.  6d.  mi  an  arreft  on  a  bond.     After  v.^Lt-l^** 

verdi£l  for  the  plaintiiF  it  was  moved,  that  by  the  ftatute  21  Jac.  s.  c.  Holt 

cap.  4.  it  ihouldhave  been  brought  in  the  county  where  the  taking  9^*' J'  '^'^ 

was,  whereas  the  taking  was  in  Buckinghamftiire,  and  the  ac-  judged  in' 

tiou  was  brought  in  Xx)ndon.     Adjornatur.      5  Mod*  2^5.  Tnn#  c..feof 

8  W..  3.  Ncwnham  v.  Lun,  S^"''»  '- 

\*      •*  -^        r  Hu  GHZ  5, 

th»t  ^bt  lies  in  this  court,  and  was  fo  adjudged  fince  In  the  exchequer  \  that  indeed  Ld.  Hale  adjudged 
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it  othemife  in  NicKo!s*(  cafe  ;  but  Holt  Ckid  it  U  not  yet  fettled.    £t  adjofnatur*  Ndf.  Abr« 

i(;S.  tic.  AtTcfl,  pi.  4*  cius  5  Mod.  225.  that  the  pLiinti/f  h4d  judgment,  [but  It  is  aqt  Co  there*] 
Sec  pi*  9*  and  tLe  notes* 

(A.  3)     At  what  Time  brought,  and  what  the  Pro- 
fecutor  mud  do  to  bring  Aftion. 

I.  37  £.3.  18.  r\lREC^S  that  infortners  [hall find  furetics. 

-*^  No  informations^  {5V,  Jhall  he  received  or  filed, 
unkfs  the  informer  make  oath  that  the  off  erne  mjas  committed  in  thejame 
county^  and  within  a  year  before  thefuit  commenced. 

2.  31  jE//z.  cap.  5'  /'  S*  All  ahionSyfuttSi  indiHmentSy  or  infiarm* 
ations  on  penal  fiatutesy  ivhere  the  forfeiture  is  limited  to  the  queen 
cnlyy  fi)all  he  commenced  ^thin  2  years  after  the  offence^  and  not  cfteri 
And  all  aBions^  isfc.  brought  for  any  forfeiture  upon  any  penal  fia^ 
tute  madcy  or  to  be  made^  (except  the  fiaiute  of  tillage)  the  benefit 
nvhereof  is  or  fhall  he  limited  to  the  queen^  and  to  any  other  that 
fball  profecutCy  fhall  be  brought  ivithin  one  year  next  after  the  offence 
committed ;  and  in  default  of  fuch  purfuity  the  fame  fhall  be  brought 
for  the  queen  within  tiuo  years  after  that  year  ended. 

S.  2.  Provided  that  where  afborter  time  is  limited  by  any  penal 
fiatutCj  the  profecution  mifl  be  within  that  time. 
An  xnfGrmA'  j.  Where  the  plain tiiF  is  pars  gravata  he  is  not  refirained  to  a 
ftatu*tr»7**  3^^^  ^^^^^  ^^'^  offence  committed,  but  fuch  rcftraint  extends  only 
Eiir.  of  to  common  *  informers  ;  per  cur,  3  Lc.  237.  pi.  326.  Mich.  32 
fraudulent     &  33  Eliz.  in  the  exchequer.     Broughton  v.  Prince. 

conveyances        x 

by  the  party  grieved,  though  hrengbt  after  (he year,  is  good*  and  not  within  theftat.  31  £liz*  5.  For 
that  is  to  be  intended  of  commoA  loformert.  Noy  71.  Anon,  cites  it  to  have  boea  io  agreed  ia  one 
Hc'dea's  cafe. 

♦[205] 

An  inform-  ^.    21  Jac.  I.  cap.  4-/3.  cnafts,  that  no  officer  Jhall  receive  any 

ufintf  the  information^  Isfc.  upon  penal  fiatuteiy  until  the  informer  hath  firjl 

trade  of  an  taken  oath  before  fome  of  the  judges  of  that  courts  that  the  offence  was 

ironmonger,  jjQf  committed  in  any  other  county  than  where^  by  thefaid  information, 

jm^appren-    ^^^  fi^*^  ^^  f^ppf^^  ^^  ^^"^  ^^^f   ^^^  ^^^^  ^^  believes  the  offence  was 
ticc,  was       committed   within  a  year    before  the  information  within   the  famt 
found  for       county. 
the  p'.aintiiF.  -^ 

Error  wa^  brought  becauie  it  does  not  appear  that  the  fad  was  done  within  a  year  before  the  inlbrma- 
tton,  which  by  the  ftatute  of  21  Jac.  the  informer  was  to  be  fwom  to,  before  his  informatioa 
was  received :  fed  non  allocatur  \  for  it  is  no  parcel  of  the  record,  but  it  is  only  a  diredion  to 
the  officers  that  none  (hall  be  received,  unlcfi  he  be  firit  fworn.  Cro.  C.  316.  pi.  8.  Trin.  9  Car. 
B.  R.  Anon. 

So  in  an  information  again  1^  the  defendant  for,  Sec.   the  deftn^^ntp/eads  that  the  infcrmer  did  mi 

fwear  bis  infrmathn  y  and  refolved  to  be  no  plea ;  for  although  the  officer  be  ponifliable  for  taking  it 

without  oath,  fecundum  ftat.  2 1  Jac.  yet  the  information  is  well  enough  without  it.     Freem.  Rep. 

376.   pi.  4$7*  Mich.   1674.  Garrett  v.  Baikervili*— — 3  Kebi   363.  pi.  44.  Garter  v.  Ba£kerviJl» 

S.  C. 

5.  An  aGion  on  the  ftatute  of  14  and  15  H.  8.  cap.  5.  againft 
pracllfmg  phyfic  in  London  without  licence ^  was  brought  for  ?o 
months,  and  exception  was  taken  that  it  was  not  withiii  3 1  Eliz. 
cap.  5.  f.  5.  but  the  court  held  that  this  was  intended  of  popular 
actions,  and  not  where  parties  have  interefi^  as  in  this  cafe,  but  for 
perjuries,  forgeries,  &c.  and  judgment  for  tlie  plaintiff.    3  Keb. 

•    672. 
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672.  pi.  40.  Trin.  28  Car.  a*  B.  R.  the  College  of  Phyficians 
V.  Needham. 

6.  In  debt  on  the  ftatute  23  H.  8.  [23  H.  6.  cap.  15.]  hy  a  show.  353. 
granger  for  afalfe  return  of  a  parltamenUman^  the  declaration  nvas  ^^^c^t  ** 
above  a  year  after  the  billy  but  the  latitat  was  taken  ont  within  the  s.  C.  ac, 
year.     Eyre  J.  held,  that  fuch  informer  is  not  within  the  ftatute  cordingiy, 
31  EIiz.  which  extends  only  where  the  informer  and  the  king,  or  [fj*  ^^m**"* 
the  king  only,  is  to  have  the  penalty  \  and  that  the  latitat  brought  brought  oa 
within  the  year  is  a  fufficient  commencement  of  the  fuit  within  the  cJaufc 
the  year,  and  that  the  btitat  here  is  as  an  original.     Gregory  J,  J^^*!^/^!!. 
agreed  to  both  points ;  but  Dolben  J.  doubted  its  being  within  40/.  totiic 
the  3 1  Eliz.  the  penalty  being  given  feverally  to  the  king,  and  *'>?>  ^w' 
fcverally  to  the  informer.     Holt  Ch.  J.  doubted  if  it  fhould  be  tkJi^^^ 
taken  as  a  joint  penalty  for  the  whole ;  and  held,  that  the  la-  cho/em  and 
titat  is  no  commencement  of  the  fuit  within  the  year,  within  "^  «'«»•«</, 
the  3 1  Eliz.  it  being  a  penal  ftatute  \  that  here  the  party  might  ^^*  f^^ 
have  fued  by  original,  and  fo  at  no  prejudice,    and  that   the  as  in  default 
trefpafs  in  this  cafe  fliall  be   accounted  from  the  time  of  the  ^-^JV^l'^'f^ 
ofience  to  the  time  of    filing    the    bill ;    but  judgment   was  fu/^\i^, 
given  for  the   plaintiff  by  the   opinion  of  the  other  3  juftices.  tbt  party 
Comb.  194.  Trin.  4  W.  &  M.  in  B.  R.  CuJliford  v.  Blandford.     ff'^'f '• 

^^  Ortng  bis  acm 

thn  tvitbin  3  mcntbs  afttr  tbe  chnmtneiment  of  the  parliament^  and  if  be  do  notf  tben  any  otber  to  bave 
tbe  aBion.  And  that  Eyre  J.  held,  that  in  this  cafe  the  king  has  nothing  of  the  penalty,  and  tliat  the 
infonner  hex«  is  not  within  31  Eliz.  but  comis  in  by  default  of  the  party  grieved;  that  a  commoa 
informer  within  the  ftatute  is  only  where  he  is  to  have  but  part  of  tbe  penalty.  Where  the  party  is  to 
have  tbe  vobole  penalty^  the  31  EII2.  limits  no  time,  no  more  than  it  does  to  the  party  grieved,  and 
fo  is  not  a  common  informer  within  the  ftatute.  Gregory  J.  agreed,  but  Dolben  J.  doubted  as  to  this 
point.  Holt  Ch.  Ji  admitted,  that  if  the  king  were  to  have  nothing,  this  informer  would  be  out  of 
31  Eliz.  but  he  thought  that  the  king  here  was  to  have  a  part.  ■  ■  Carth.  232.  S.  C.  accordingly  ; 
and  Holt  Ch.  J.  held,  that  where  the  penalty  is  given  to  the  party  alone,  and  none  to  the  king,  it  it 
clearly  out  or  the  ftatute  31  Eliz.  the  plaintiiF  had  judgment,  but  aicerwards  a  writ  of  error  was 

brought.  IX  Mod.  27.  S.  C.  accordingly. 4  Mod.  129.  S.  C.  adjudged  for  the  plaintiffs 

and  Eyre  and  Gregory  T*  held,  that  in  this  cafe  by  the  party  grieved  not  fuing  within  the  3  months^ 

tbe  infonner  nowftands  mhis  place. S.  C.  cited  by  Ncvil  and  Powell  J.  thai  in  error  brought  in  the 

csche<}uer  chamber,  it  was  refolved  by  the  majority  of  judges  then  prefent,  that  where  the  informer  is 
to  have  the  whole  penalty,  the  3 1  Eliz.  does  nor  extend  to  it,  becaufe  it  is  not  within  the  words  of  the 
a&,  and  penal  ads  are  not  extendible  by  equity.  *  But  fays,  that  Treby  Ch.  J.  and  Powell  jun.  /• 
were  of  opinion  contrary  to  that  judgment}  for  If  the  informer  fhould  be  bound  when  the  queen  is 
joined  with  him,  he  (hould  much  more  be  fo  when  he  fues  by  himfelf.  Ld.  Raym.  Rep.  78.  Pafch. 
%  W.  3.  in  caie  of  Chancb  v.  Adams.  And  tbe  reporter  adds  a  nota,  that  Treby  Ch.  J.  Roksby 
J«  and  Powell  bar.  held,  that  for  the  faid  rcafon  the  judgment  in  the  cafe  of  Cull] ford  and  Biandfoni 
ought  to  be  reverfedj  butNeviUand  Powell  juftices  of  C.  B.  and  Lechmere  and  Nevill  barons,  held  the 
cODtrary. 

♦[206] 

7.  4  £5"  5  JP".  (5*  M.  18.  Informer  to  ettter  into  a  recognizance  of 
%oL  to  profecutCf  £5V. 

8.  Upon  view  of  5  Eliz.  4.  where  a  moiety  of  tbe  penalty  goes  3S«lk.35r. 
to  the  informer,  a  profecution  upon  that  ftatute  mt^  be  within  a  P*'  5*  5*  ^ 
year  by  the  informer;  but  where  it  is  purely  at  the  fuit  of  the 

queen,  (he  has  two  years,  and  where  tlie  penalty  is  diftributed 
as  moiety  to  the  queen  and  moiety  to  the  informer,  and  no  pro* 
fecution  within  a  year,  the  queen  has  another  year,  and  (hall  have 
all  the  forfeiture ;  per  cur.  6  Modt  220.  the  Queen  v.  Franklyn. 


2o6  SfttOmi  [Qui  tarn,  &c.l 

(A.  4)     Writ  and  Count.   •  How. 

Tlie!  Dig.     I-   "P^EBT  of  40  s.  the  ivrit  ivnt  general y  and  the  count  tvas  Jpe* 

ir«.  lib.  10.         -"-^  ctaly  and  declared  nil  thejlatute  of  ajftfes  of  ptked  Jhoes^  &c. 

*7.'  cites      '^^^  '^^  fboemaker  fhall  make  nvith  pike  of  more  length  than  2  inches, 

S.  C.  upon  pain  of  20  s.  viz,  6s.  8^.  to  the  plaintiff  who  fueSy  6s^Sd* 

to  the  warden  of  the  crafty   and  6s.  S  d.  to  the  king  ;  and  counted 

that  the  defendant  had  made  3  pafr  of  fhoe§  with  pike  which 

paflTed  this  length,  whefeof  a£Hon  accrued  of  40s.  &c.  and  the 

count  was  challenged  inafmuch  as  it  ought  to  be  qui  tarn  pro  do» 

ntino  rege  quam  pro  gardianis  illius  artis^  &c.   isf  pro  feipfo  fequiiury 

and  not  in  his  name  only  5  and  the  fame  law  in  decres  tantum, 

and  the  like  whcir  a  fherifF  occupies  his  office  above  a  year.   And 

by  3  or  4  juftices,  the  count  is  good,  and  the  writ  alfo,  but  per 

Danby  Ch.  J.  the  moft  fure  way  is  to  ^  fay  as  the  exception  is 

taken.     Br.  AQion  Popular,  pi.  5.  cites  5  E.  4.  117  &  118. 

Br.  Aftion         2.  Note,  that  writ  of  debt  upon  theftatuteoffartfisagainfla 

tttic,V- 4.  /^'S^»  ^^  ^'^^^  ^'^  "^^  ^^  c^oA  rcddat  to  the  plaintiff  the  fum, 
cites  S.  c.     but  {hall  be  quod  reddat  tarn  nobis  quam  parti ;  and^otherwife  it 

he  need  not  rehearfc  the  ftatute  is  the  writ  ;   but  that  if  he  dnes  it  is  never  the  worfe.  Tbd. 

Dig.  ii3.  lib.  io»  cap..a8.  L  13.  cites  S.  C.-»  —2  Hawk.  PU  C.  267.  ^ap.  26*  f*  2i.  S.  P. 

,  Kcordia^y* 

k*  D  •  *^rfc        3*  ^'  brought  an  action  againft  B.  forfuingy  together  with  C 

J.  who  took  '"  '^^  rw/r/  of  admiralty  for  a  thing  done  upon  the  landw^n  the  fta- 

« diiFeience  tutes  of  R.  2.  and  H.  4.  aiicl  the  uTit  was,  ad  refpondendum 

i«mcre  in  ^^j^  p^^  domino  regi,  &c.  quam  A.  reciting  the  ftatutes  ;  and  in 

founded  upon  ^^  couclufion  of  the  rccifal  he  fald  quzd  falls  profecutor  in  curia 

a  contempt  J  admiralP  incurr^  pcenam  erga  dominum  regem  isf  reginam  nunc   i  o  A 

VoT^^-  fe  and  counted  accordingly  againft  B.  only,  with  zjlmul  mm pradiHo 

in  decijs  C.  profeculus  efl   ^  wiplacitavity  viz.  ftngtdariter*     B.'  demurred  ' 

tantum  the  upon  the  writ  and  count,  ift,  bccaufe  the  action  was  brought  by 

be'inthc  ^^^  ^'^^  ^^^^  ^^'^  party  jointly ;  2dly,  bccaufc  tt  was  againft  B.  only, . 

tam  quim;  whcre  B.   fimul-cum  C.  impleaded  him.     In  this  cafe  was  pro- 

and  that  fo  duced  the  precedent  of  the  lord  Riche's  case  of  Swanton  v. 

Ihi^  cafe  for  GiLLET,  ALIAS  WiLLET,  where  two  were  fued  in  the  admiralty, 

foing  in  the  and  onc  only  brought   atlion  without  fhewing  the  death  of  his 

admiralty,  companion,  and  *  it  was  qui  tam  pro  rege  quam  pro  feipfo,  &c. 

Aoft  "f«  See  D.  159.  b.  pi.  37,  38.  Pafch.  4  &  5  P.  &  M.  PointcU's 

the  aAion      Cafe.  ' 

was  upon  a 

contempt,  and  not  for  a  duty ;  but  that  in  action  upon  the  fiatute  of  apparel^  as  the  principal  cafe 
there  was,  the  aftion  was  given  upon  a  duty  accruing  by  forffUure^  and  the  ftatute  made  it  feveraly 
I'iz.  one  part  (x>  the  queen  and  the  other  to  h'lm  tha:  would  iue ;  and  therefore  he  thought  that  in  that 
cafe  the  writ  ought  not  to  be  ad  rcfponnendum  tam  nobis  quim  to  the  party.  I;rawn  J.  to  the  (am« 
purpofe,  butwJih  aad  WeHon  J.  denied  it.  Mo.  63,  64.  pi.  175.  Trin.  6  £iiz.  Anon.— —Dai.  66* 
pi.  30.  S.  C.  . 

l  ^^7  J       4,  If  an  information  contains  j^wr/?/  offences  againft  a  ftatute^ 
,  zvi'lfome  of  tlaem  be  well  laid,  and  others  defcilivcy  the  informer 

may 
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may  have  judgment  for  fo  much  as  is  well  laid.  See  Cro.*  J. 
104.  pi.  40*  Mich.  3  Jac.  B.  R.  Woody's  cafe. 

5.  The  plaintiff  in  an  information  demanded  the  moiety  for  him^ 
felfy  hut  faid  nothing  of  the  iing*s  rkoietj.     Exception  was  taken 

thereto,  but  difallowed  \  for  all  the  precedents  are  fo,  and  the 
informer  put  firft  to  pray  his  own  moiety.  Jo.  156.  157.  ph  i. 
Fafch.  3  Car.  B.  R.  Bedoe  v.  Alpe. 

6.  In  debt  on  a  penal  ftatute  the  writ  was  precipe  L.  quod  red--  In  •  adioa 
dat  nobis  isf  S.  qui  tarn  pro  nobis  quam  pro  feipfo  fequitur,  &c-    The  ^"li]^" 
defendant  pleaded  quod  ipfe  non  debet  prsfato  5.  qui  tarn,  isfc^  nee  jufiice  of 
aliquem  inde  denarium  in  forma  qua,  i^c.     It  was  objected,  that  P^^'  <>*  f^ 
the  writ  and  dedarauon  was  not  anfwered ;  for  that  the  plea  ^^^^^'j"^ 
ihould  have  been  as  the  demand  is,  viz.  quod  ipfe  non  debet  which  give/ 
di£lo  domino  reci  &  praefato  S.  qui  tarn,  &c.  which  the  court   ^J^^'  ^o'- 
regarded  the  rather  because,  the  ftatute  of  jeofails  excepts  penal  ^^^^  ^ 
ftatutes.     Hob.  327,  328.  pi.  401.  Scot  v.  Lawes*  the  king» 

and  one  to 
the  informer^  the  count  was  ande  aAio  accrevit  for  lool.  to  the  king  and  hlmfelf.  The  defendant 
leaded  non  debet  the  did  100 1.  to  the  informer,  nee  aliquam  inde  parcellam  Se  de  hoc  ponic  fe  fuper 
patriain  te  praedi^iu  R.  (the  informer)  fimUiter.  It  was  moved  ^ac  the  iflue  is  misjoined,  it  beii^ 
only  between  the  informer  and  the  defendant ;  and  fo  the  plea  is  non  debet  to  the  iniormer,  witliout 
mentioning  the  king.  And  the  court  was  dearly  of  that  opinion,  and  that  a  repleader  ought  to  be 
awarded.     Vent.  112.  Pafeh.  23  Car.  2.  B.  R.  ReyneUv.  Heale. 

[*  This  in  the  ftate  of  the  cafe  is  mentioned  as  an  information,  bat  is  afterwards  exprefsly  fjid  to 
have  been  an  action  qui  tarn.] — 2  Reb.  78s.  pi.  22.  S.  C.  and  calls  it  an  adion,  and  that  a  re- 
pleader wps  awarded.  —  2  Hawk.  PI.  C.  266.  cap.  26.  f.  20.  fays  it  feems  to  be  fettled  at  this  dajr 
that  it  is  in  ele^ion  of  him  that  brinp  an  adion  on  a  penal  (latute,  which  gives  one  moiety  of  the 
ibrfeitare  to  the  king,  and  another  to  the  informer,  either  to  have  a  writ  againil  the  defendant  <)uod 
leddat  domino  regi  Se  A,  B.  qui  tarn,  &c.  quas  ei  debet,  or  to  have  it  quod  reddat  A.  B.  qui  tam.  Sec* 
quas  ei  debet ;  and  that  whether  the  writ  be  in  the  one  form  or  the  other  it  is  well  purfued  by  a  deda- 
ratioQ  in  the  name  of  the  pLintifi'  only. 

R.  fummonitus  fuit  ad  refpondend*  S.  qui  tam  pro  domino  rrge,  &c.  ^uod  reddat  diHo  dcmino  regl& 
S»  qui  tamy  &c,  lo/.  *nd  declares  of  /tiling  tivo  hcrjei  in  Smithfitld  not  tolUHy  ccntrary  to  31  £/is.  bf 
which  he  t'orfeiti  two  feveral  foms  of  5I.  per  quod  a6iio  accrevit  di^o  domino  regi  &  S.  qui  tam.  Sec* 
veleomffl  alteri*  The  defendant  pleaded  non  dflet  f>r^eJi6io  S»  qui  tarn,  ^c,  the  faid  10/.  or  any  fart 
thereof  The  jury  found  that  he  owes  the  icl.  it  was  moved  that  here  was  no  iflue,  or  not  well 
joined,  thedexnand  being  of  uol.  due  to.  the  king  ayid  S.  qui  tam,  &c.  and  the  iflue  is  non  debet  toS. 
only.  But  it  waj>  infwered,  that  the  fummons  ad  refpondend'  is  to  5.  qui  tam,  ice,  only,  and  that  thede 
placitoquod  icddat  might  have  been  fo  too,  and  cites  Co.  £nt.  363.  b.  Raft.  Ent.  430.  (bis)  and  207. 
b.  vi^xic  the  fummjns  is  ad  refpondend'  regi  &  parti  qui  tam,  &c.  and  fo  the  entries  are  in  feveral 
£»rms»  and  all  good  ;  that  the  debt  is  inttre  to  the  king  and  the  party,  fo  that  if  he  owes  to  the  party 
he  fflttft  necefTarily  owe  to  the  king,  and  it  being  found  ^hat  he  owes  to  the  party,  he  confequeodf 
owes  to  the  king  too,  and  the  plea  is  non  debet  the  debt  or  any  part  of  it;  and  as  to  the  ifllue  it  arifiss 
upon  his  own  default,  and  therefore  ihali  not  take  advantage  thereof ;  and  if  it  be  a  difcontinuance  it 
is  cuied  by  the  ftatute  of  32  H.  8.  by  the  vcrdidl  \  whereupon  the  plaintiflf  had  judgment.  3  Lev« 
374.  Mich.  5  W.  9e  M,  in  C.  B.  Sedge  wick  qui  tam,  &c.  v.  Richardfon. 

8.  In  debt  on  a  penal  (latute  fqr  120].  for  abfence  from  church, 
the  declaration  was  per  quod  aclio  accrevit  eidem  domino  regi  isf 
JL.  F.  qui  tam f  tS^c,  ad  habendum  the  faid  120I.  the  defendant  de- 
murred pro  eo  quod  declaratio  ipfius  L.  minus  fufficiens,  &c.  ad 
ipfum  L.  qui  tam,  &c.  verfus  ipfum  T.  (the  defendant)  rnanu* 
tenendum,  &c.  unde  petit  judicium.  And  that  the  faid  L.  qui 
tam,  &c.  ab  a£^ione  fua  prsedidla,  &c.  praccludatur.  L.  joined 
in  demurrer.  Per  cur.  this  is  merely  the  fuit  of  the  party  ;  for 
though  the  writ  be  quod  reddat  domino  regi  and  the  infonnerj  yet  it 
is  prefumed  for  himfelf,  he  being  as  the  original  party  only ;  for  [  208  j 
fbq  ftatute  appoints^  tliat  no  protection. or  wager  of  law  ihall  be 

thcfciu; 
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therein ;  and  the  pkadtng  here  ihews,  that  the  plaintiff  L.  Pin 
ihall  maintain  his  adion  j  and  that  the  declaration  is  not  fuffi^ 
cient  to  compel  him  to  anfwer  the  informer,  and  mentions  nothing 
of  the  king.  And  the  replication  and  joining  in  demurrer  is  only 
by  the  informer,  viz.  that  it  is  not  fufficient  to  bar  him  of  his 
a£lion.  Cro,  C.  xo,  ii«  pi.  i.  Trin.  i  Car.  C.  B.  Farington's 
cafe. 
%  C.  D.  p.  Debt  was  brought  upon  Utitjiatute  14  /f.  8.  5.  for  pradif- 

nuwg.^'pl.      ^  phyfic  in  London  contrary  to  that  a£l,  and  the  writ  was  quoi 
37.  '  rMat  dumno  rtgi  ist  prafidenti  collegii  tsf  com.  facukat.  mediant 

B^ing  an  ,  London  qui  tarn  pro  domino  nge  quam  pro  feiffo  fequitur  60  L  quas 
UUm^^  w  deht  /  and  the  declaration  was  in  the  name  of  the  faid  prcfi- 
^qoently  dent  qui  tarn  pro  domino  rege  quam  pro  fcipfo  fequitur,  &c» 
brought  foy  It  was  among  other  things  affigned  for  error,  that  the  writ  was 
Ibmedmcs  ^  ^^  name  of  the  ting  and  the  prefident^  and  the  declaration  was  im 
the  other  the  name  of  the  informer  alfo.  But  per  tot.  cur.  the  writ  and  de- 
wy.  And  claration  are  good ;  and  though  fomc  prepedents  are,  that  upon 
coottWcd  it  ^  penal  law,  the  writ  was  to  anfwer  the  informer  qui,  tarn  pro 
to  be  good  feipfo  quam  pro  domino  rege  fequitur^  yet  they  thought  the  more 
^h  ways,  pfoper  and  better  way  for  the  writ  was  to  anfwer  to  the  king 
pl^i.  S?C.*  ^nd  the  informer ;  for  the  debt  is  given  to  them  by  moieties  ;  and 
inB.R —    therefore  it  is  not  fo  proper  to  demand  all  for  the  informer,  but 


pi"c**^'66  ^^^  ^^  ^^^Z  ^n^  ^e  informer  to  hzvt  judgment  feveral for  moieties  t 
cap.  s6.  *  ^^^  ^^  ^  Partridge  and  Crocker's  cafe  in  the  Commentaries ;  and 
r.  20.  rays,  affirmed  judgment  in  C.  B.  Jo.  261,  262.  Trin.  8  Car.  B.  R* 
te  d^bt^i   College  of  Phyficians  v.  Butler. 

whether  there  beany  neceflity  that  either  the  writ  or  count,  in  any  fach  a£lion,  do  ezprefs  that  it  is 
brought  by  or  for  the  king,  as  well  as  the  party ;  and  that  there  is  a  precedent  (Raft.  £nt.  4x7.  pi.  3.) 
of  fuch  aftion  brought  in  the  kiag^s  name  by  A.  B.  qui  pro  feipfo  in  hac  pane  fequitur;  but  that  it 
ftems  agreed  that  eyery  information  muft  be  in  this  form,  y\z.  that  the  infonner  tarn  pro  domino 
tege  quam  pro  feipfo  fequitur,  even  where  it  is  brought  on  a  ftatute  which  gives  one  third  part  t^  tha 
penalty  to  a  third  ptrfon.  < 

•  if  a  ftatute  be,  that  one  (hall  forfeit  <!•  to  the  king,  and  5 1.  t»  the  party  that  will  foe,  thefe 
•re  clearly  Teveral  duties,  and  thereupon  feveral  afUons  lie ;  per  firown  J.  Mo.  64.  pK  1 75.  Trio. 
€  Eliz. 

S.  C.  and         p.  When  it  IS  by  information  it  (hall  be,  that  the  informer  informs 

ia<^^T'  >*  ^^'  *'^^  ^«^  *^V^^     Jo-  262.  in  S.  C. 

always  fo.    Cro.  C.  256.  and  cites  PI.  C.  77.    New  Book  of  Entries  160.     Old  Book  of  Entries 

»43'  373* 

10,  Where  T^foatute  gives  one  third  part  to  the  poor^  and  debt  is 

brought  qui  tarn,  and  demands  the  penalty  for  the  king  and  the  in-^ 

former^  hut  fays  nothing  of  the  third  part  to  the  poor^  yet  it  is  well 

enough  ;  for  it  being  an  a£^ion  of  debt,  the  poor^cannot  fue,  but 
their  part  (hall  be  fevered  in  the  judgment ;  but  in  an  information 
it  may  be  pro  domino  rege,  pro  feipfo  &  pro  pauperibus.  Scd 
adjomatur.  2  Keb.  820.  pi.  30.  Mich.  23  Car.  2.  B.  R.  Dick- 
inlon  y.  Clare. 

11.  Debt  upon  tlie  ftatute  for  not  coming  to  church,  and  con- 
eludes  per  qucd  aEtio  accrevit  eidem  domino  rtgi  bf  quer^  ad  exigent 
tf  habend\  The  exception  after  judgment  was  taken,  that  it 
ought  to  have  been  only  a3io  accrevit  eidem  the  plaintiffs  qui  tam^ 

II  &€. 
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Itc.  andt  not  extgend'  &  habend*  for  the  king  and  himfelf.  Sed 
von  allocatur }  for  upon  f<ardi  of  precedents^  the  court  were  all 
of  opinion,  that  it  was  good  either  way«  2  Mod.  100.  Trin.  28 
Car.  2.  in  C.  B.  Anon. 

12.  An  a&ion  qui  tarn  was  brought  on  a  penal  ftatute,  which  Sklh.  8^ 
gave  the  forfeiture  thus,  viz.  om  yl  part  to  the  king^  one  to  the  P>-«5'S«C. 
informer^  and  one  to  the  poor  of  the  parifh  where  the  offence  was  accoidingiy. 
committed*     The   declaration  laid  the  offence  in   the  city  of  —2  show. 
Briftc^  generally,  without  faying  in  what  parifh;  and  upon  ex-  *^7-pi« 
ception  taken,  the  court  held  it  ill,  and  *  judgment  quod  querens  5^5.  P. 
nil  capiat.    2  Jo.  226.  Mich.  34  Car.  2.  B.  R.  Powell  v.  Weekes. 

13.  In  debt  brought  on  the  ilatute  for  felling  wine  without  li-  t:arth.  fti(. 
cence,  the  declaration  was  quod  ami  he  foldy  &c.  contra  formam  ?•  ^*  *^- 
ftatuti,  without  reciting  the  Ilatute.     Adjudged  well  enough,  it  c«Sfnriy!" 
being  in  an  a£Hon  of  debt ;  but  it  would  be  otherwife  in  an  in- 
formation ;  per  tot.  cur.    Show.  337.  Hill.  3  W.  &  M.  Mallack 

qui  tarn,  &c.  v.  Sparing. 

14.  The  concluiion  of  a£lion  qui  tarn  was,  //  inde  producU  feBam 
generally,  without  faying,  tarn  pro  domina  regina  quam  profeipfo. 
But  refolved,  that  this  mud  be  fo  underftood,  and  precedents 
being  both  ways,  the  judgment  was  a  refpondeas  oufter.  10  Mod* 
253.  Trin.  13  Ann.  fi.  R.  Walter  and  Laughton. 

m 

(A.  5)  Proceedings  in  fuch  Anions,  and  Inform* 

ations. 

I.  jNformation  was  made,  that  where  none  Jhall Jlnp  mood  to  any 
*  place  hut  to  Calice  there  bad  the  defendant  Joipped  to  D,  by 
which  he  prayed  the  3d  part  of  the  forfeiture,  according  to  the 
ilatute ;  and  the  bed  opinion  there  was,  that  nvhere  a  penalty  is 
given  to  the  party  nvhofues^  &c.  by  penal  Jltxtute^  there  if  no  aQion  he 
given  to  hltn^  he  fhall  have  information  in  the  exchequer ^  and  Jball 
recover  his  part,     Br.  Surmife,  pi.  25.  cites  37  H.  6.  4. 

2.  Nota,  that  the  king  cannot  be  nonfuit,     Br.  Nonfuit,  pi.  68.  S-  P-  ®f- 
cites  2;  H.  8.  but  fays,  it  appears  in  the  Book  of  Entries,  that  an  pi7'i1*6!^^' 
informer  qui  tarn,  or  plaintiff  in  a  popular  a£lion  may  be  nonfuit.    dtei  the 

3.  18  EH%.  5.  A  fpecial  nott  fhall  be  made  of  the  day  and  year  Book  of  Eo- 
of  exhibiting  the  information,  and  the  fame  fhall  be  taken  to  be  of  *"*** 
record  from  that  time^  and  not  before  ;  and  until  then  no  procefs  fhall 

he  indirfed  s  and  upon  the  procefs  fhall  be  indorfedas  well  the  informer's 
name  as  the  flatute  upon  nvhich  the  information  is  brought^  upon  pain 
of  40/.  to  be  paid  by  the  clerk  making  out  procefs  in  other  manner ^  f 
be  divided  bettveen  the  crown  and  the  party  grieved. 

Every  informer  upon  a  penal  fatute  fhall  exhibit  his  fuit  in  proper 
perfon^  and  profecute  the  fame  by  himfelf  or  his  attorney  by  infortnation 
or  original  aBion  only^  without  ufing  a  deputy. 

4*  29  EUz.  5.  An  appearance  to  be  accepted  in  a  profeattion  en  m 
penaljfatute, 

5.  Note,  an  affion  upon  5  Eliz*  cap,  14.  was  brought  for  forging 
2^ an  obligation}  and  upon  not  guilty,  it  is  found  for  the  defend- 
ant. 
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ant.  And,  upon  the  motion  of  Hitchman,  it  was  ordered  hf 
the  court,  that  jadgraent  fliould  be  ftaid,  becaufe  the  9&ibn  is 
brought  only  in  the  name  of  the  party ^  and  not  tarn  quam  pro  dom^ 
regc,  &c.  Noy  134.  Anon. 

6.  When  an  a£Hon  is  brought  on  a  penal  Jiatute^  where  part  is 
given  to  the  king f  and  part  to  the  party  profecuting,  there  upon  tha 
joining  of  iffne^  and  in  the  venire  facias  it  muft  be  faid,  qui  tarn 
pro  domino  rege,  &c.  and  it  is  the  common  courfe  to  enter  the 
party  qui  tarn  pro,  &c.  but  when  the  king  is  only  named  (as  an 
offence  againft  the  king  and  the  party)  and  the  king  is  not  to  have 
any  part  rf  the  fum  recovered^  but  only  to  have  a  fine,  there  neither 
in  the  iflue,  nor  in  the  ven.  fac.  is  any  mention  of  qui  tarn, 
&c.  Cro.  Car.  336*  Mich.  9  Car.  B.  R.  and  fo  a  judgment  in 
C.  B.  was  affirmed.     Anon. 

7.  A  nvrit  of  error  lies  in  the  exchequer,  upon  a  judgment  in 
an  a£lion  of  debt  tarn  quam,    notwithftanding  the    words   in 

[  aio  ]    the  ftatute  of  27  Eliz.  8.     Raym.  275.  Pafch.  31  Car.  a.  in  the 
exchequer,  Scot  v.  Knapton. 

84  An  information  filed  without  recognizance  entered  into  by 
die  party  is  ill,  but  the  court  cannot  take  it  off  the  file*  1 2  Mod. 
154.  Mich.  9  W.  3.  the  King  v.  Lambert. 

9.  When  -difiatute  gives  a  penalty  to  be  r^overed  before  juftices 
of  peace,  and  prefcribes  no  tnethod^  it  6ught  to  be  by  bill ;  per 
Holt  Ch.  J.  2  Salk.  606.  pi.  4.  Mich.  2  Ann.  B.  R.  Anon. 
.  10.  In  an  a£^ion  qui  tarn  the  plaint^  not  being  to  he  founds  the 
defendant  moved  that  proceedings  Jbould  be  flayed  till  the  plaintiff  would 
give  fee  urity  to  pay  cofls  incafij  &c.  But  the  court  would  not,  but 
granted  a  rule  to  fhew  caufe  why  proceedings  (hould  not  ftay  till 
the  plaintiff  came  home  *,  and  Lee  Ch.  J.  cited  a  cafe  of  Olden 
V.  Laurence,  Hill.  9  Geo.  2.  in  an  action  qui  tarn  for  felling 
cattle,  where  the  court  granted  fuch  a  rule  till  the  plaintiff  could 
\3%  found,  but  denied  the  motion  as  to  giving  fecurity.*  Mich. 
13  Geo.  2.  B.  R.  Jaques  qui  tarn  v.  Gofton. 

(A.  6)  Pleadings  in  Adions  on  Statutes. 

I.  |Nformation  upon  iht  fatute  of  liveries ^  that  A,  5.  fuch  a 
'^  day,  year,  and  place  gave  to  C.  D»  a  piece  of  cloth  to  make  a 
gown,  and  he  there  the  fame  day  a^ut  year  received  it^  and  tnaie  thereof 
a  gown,  and  ufed  it.  Mordaunt  faid  there  are  feveral  ftatutes  of 
liveries,  and  you  have  not  counted  upon  which  fatute  the  inform- 
ation is  made,  and  yet  well  per  cur.  for  the  beil  (hall  be  taken  for 
the  king.  Mordaunt  faid  you  havi  not  rehearfedtheflatute  in  the  in^ 
formation  ;  as  in  wafte  againft  tenant  for  term  of  life,  or  termor, 
he  fhall  rehearfe  the  ftatute,  contra  againft  tenant  in  dower,  or 
guardian  in  chivalry ;  for  prohibition  lies  againft  them  by  the 
common  law ;  for  thofe  ftatutes  are  made  by  the  law.  Contra 
of  leafe  for  life  and  years.  £t  non  allocatur;  for  at  die 
ciommon  law  debt  did  not  lie  againft  adminiftrators,  but  it  lies 
now  by  ftatute,  s^d  yet  the  ftatute  is  not  rehearfed,  &c.  and  for* 

medon 
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.  inedofi  nor  quod  ei  dcforccat  do  not  rehearfe  the  ftattit«  v  ^'Or 
fpecial  form  of  writ  is  given  by  the  ftatute.  Fairfax  faid  it  is 
material  to vUege  tfje  place  where  the  gown  %vas  wore*^  but  Coniiby 
faid  it  fhall  be  intended  in  the  place  where  it  was  received  ;  a&  in 
trefpafs  of  goods  quod  cepit  &  afportavit  both  (Iiall  be  intended 
in  the  place  wliere  the  firil  taking  was  alleged.  And  fo  in  tref- 
pafs of  affault  at'D.  &  ipfum  verberavit  ^  maletrafbavit,  all 
ihall  be  intended  in  the  firft  places  and  yet  it  may  be  that  it  was 
at  divers  places,  and  others  e  contra  \  for  thofe  ihall  be  intended 
at  one  and  the  fame  place  and  time  ;  but  the  neceipt  may  be  in 
one  place  and  the  wearing  in  another  place  j  as  where  a  man 
fells  a  thing  with  warranty,  all  (hall  be  intended  in  one  and  the 
fame  place;  for  if  the  warranty  was  made  after  the  buying,  it  is 
void.     £t  adjornatur.     Br.  Surmife,  pi.  27*  cites  5  H.  7.  17. 

2.  In  debt  for  taking  of  a  favage  contra  formamjiatutiy  the  dc-  Br.  Dette, 
fendant  xmy  flcfid  nihi/ debet  per  patriam  ^  per  Tremail  and  Fi-  P)' '*'^' 
neux,  notwithftanding  that  it  be  founded  upon  a  ftatute ;  for  it  x^^guUt/m 
is  not  only  upon  the  Jlaiute^  hut  upon  the  Jiatute^  and  upon  matter  in  a  good  plea 
foB.     Br.  Iffues  Joines,  pi.  23.  cites  21  H.  7.  14.  1"  *"  •^'*'« 

3.  And  m  maintenance  the  defendant  may  plead  non  manutenrnt  ^  curiam. 
or  not  guilty.     Br.  Iffues  Joines,  pi.  23.  cites  21  H.  7.  14.  Cirth.  219. 

4.  And  in  forger  de  faits  he.  may  fay,  that  neforga  pas^  or  not  [  2ii   ] 
guiltyy  and  yet  they  are  founded  upon  ftatute.     Br.  Iffues  Joines,  ^'*^-  5'^» 

pi.  23.    Cites  21  H.  7.   14.  R.  Leonard 

5.  But  in  debt  upon  efcape  againjt  the  warden  of  the  Fleets  or  in  qttitam,&c. 
debt  upon  recovery  of  damages  it  is  no  plea  as  it  is  faid,  qusere  ;   *•  BcC'k' 
for  they  were  in  doubt  of  the  iffue,  and  Rede  contra,  and  that  it 

is  no  plea.     Br.  Iffues  Joines,  pL  23.  cites  21  H.  7.  14. 

6.  Where  information  is  put  in  the  exchequer  upon  a  penal flattite^ 
and  the  defendant  makes  bar  and  traverfes  the  plea^  there  tlie  king 
cannot  waive  fuch  iffue  tendered  and  travtrfe  the  former  matter  of 
the  plea,  though  he  may  upon  travcrfe  of  office  and  the  like, 
where  the  king  is  fole  party,  and  entitled  by  matter  of  record  j 
for,  upon  the  information,  no  office  is  found  before,  and  alfo  a 
fubje^  is  party  with  the  king  for  recovery  of  tlie  moiety,  &c. 
per  Whorwood  attorney  general.  Br.  Prerogative,  pi.  116.  cites 
38  H.  8. 

7.  21  Jac,  I.  cap.  4./ 4.  enafts,  that   if  any  irfonnation  fhall  In.  »^««n 
be  brought  for  any  offence  againjl  any  pennl  law,  either  by  the  hingy  or  ?,"]*•,„_  ^jnei 
by  any  other ^  cr  on  the  behalf  of  the  king  and  any  other ^  it  fhall  be  by  fraud, 
laivfulfcr  fuch  defendants  to  plead  the  general  iffue ^  and  to  give  fpecial  fj[f^'  general 
matter  in  evidence,  pa^t.  waived 

that,  and^A<i</<-^  31  £//«.  ca^»  5.  that  heir^  en  a  P'na!  hiu,  it  fKt,9  h  in  ayfar,  beciufe  this  being 
dcbr,  and  not  an  mhrmjiUon,  he  cculd  not  ralc«  the  general  illue)  but  p'.r  Haie:>  Ch.  J.  fince  %t  Jac. 
Cip.  4.  this  may  be  given  in  evidence  as  weii  in  debt  >s  in  information,  which  the  court  agreed  ex 
motione  WlnnJnglun  to  accept  the  piva,  and  tlir.  p.irtirs  agrccJ  to  accept  genc;ai  iilue,  this  bei^g  for 
new  £torct  without  account  ^  but  in  aOion  hirchc  duc>  it  is  not  within  the  iU:iite  on  ml  debet,  and  in 
iofortnation  for  feifure  non  imjtortara  fuenint,  contia  form'  i^aC  is  not  the  general  iflue,  as  in  other 
informations  it  \i,  or  nil  debet  at  pleaiuie,  and  both  liatusci  esieod  to  ali  penal  laws,  i  Keb.  85^. 
pL  XI.  Hill.  23  &  24  Cor.  2.  B.  R.  Burleigh  v   Child. 

8.  Information  qui  tarn,   &r.  cgninf}  a  juffice  of  peace  for  roo/. 
for  neglefling  upon  complai/it  /<;  Dipprefs  a  conventicle 'y  Uw  ilcfcndant 

pleaded 
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pteadei  mm  debet ^  &c.  to  the  informer^  Isf  de  hoc  poniifejuperpetiriam^ 

ksf  pr^diff  (the  informer)  Jimiliter  \  and  the  informer  had  a  verdift  \ 

but  it  was  moved,  that  the  iflue  was  not  well  joined,    becaufe  it 

was  between  the  informer  and  defendant,  without  mMioaing  the 

kingj  whereas  the  zQt  gives  a  moiety  of  the  forfeiture  to  the  king, 

and  the  court  was  clearly  of  the  fame  opinion.     Vent.  laa.  Pafch« 

23  Car.  2.  B.  R.  Reynell  v.  Helc. 

Debt  qui  9.  An  afiion,  qui  tarn,  &c.  was  brought  in  the  court  of  B.  R. 

cun  againft   ^}^^  defendant  pleaded  in  abatement,  that  be  is  an  attorney  in  the 

of  C.  b'.  for  ^^^t  of  C.  B.  and  ought  not  to  hi  fued  out  of  thai  court.     XTpon  a 

cxercifing      demurrer  the  court  inclined,  that  the  plea  was  a  good  plea ;  for 

flW^-^r/vr  ^^^^^."g^  ^^  ^^**8  "**y  ^^^%  ^**  adion  in  what  court  he  pleafes, 
hngtrthan  y^t  the  a£lion  qui  tarn  is  a  popular  a^ion,  and  brought  by  the  in- 
t9eytar\  he  former  qui  tarn,  and  therefore  they  inclined  to  aUow  the  plea. 
^^    Hill.  6  W.  B.  R.  L.  P.  R.  7. 

and  it  was  allowed  withoat  makiog  defence.    Comb.   319.  Hill.  6  W.  3.  B.  K.  Kirkham  t. 

Wheeler.  1  In  a&ioQ  of  debt  on  a  penal  ftatute  an  attorney  may  bare  his  privjlcgey  but  sot  in  an- 

information.    Skin.  549.  pi.  xo.  Trin.  6  W.  ft  M.  B«  R.  Baker  r.  Duacomb. 


(A.  7)  Qui  tam,  &c.     Bar  or  Difcharge.     What* 

MtttlftU     I.  "tTIZHERE    the   king    pardons    the   party  pending  the  futtp 
king  par-  ^  ▼     t}^jg  jg  gQQ^j  againft  the  king  for  his  part,  but  it  is  not 

threfHfyrtei'  i^  ^&^^^fi  *  ^*^  P^^^J  f^  *'•''  P^^^  *"  decics  tautum,  &c.  which 
^u\t  taka,    are    popular.      Br.  Charters   de  Pardon,   pi.  24.  cites  37  H* 

there  this       fi.   a, 
ibali  ferve  ^ 

againft  him  and  all  pardes ;  note  the  divcrfity.     Ibid.  ■  Br.  Surmiiei  pU  15.  tites  S.  G» ' 

Be/ore  a&'wn  brcught  the  king  may  pard(>ii  the  penalty  %  but  contra  afttr  fht  aSvm  brought  5  for  then  the 
party  is  intitled  to  his  proper  debt.     Br.  Charters  de  Pardon,  pi.  38.  cites  i  H.  7.  3.  Br.  Re-« 

ieaieSf  pi.  41.  cites  S.  C.  accordingly,  and  fays,  ({uod  nota*     Br.  Aftioas  Popular,  pi.  4.  cites  $•  C. 
Hard.  199.  Aiig.  cites  S.  C. 

*[212] 

2.  If  the  party  in  decies  tantum  releafes  to  them  all  oEllonsy  yet  a 

firanger  who  brings  decies  tantum  {hall  not  be  barred  by  his  re* 

leafe,  but  if  the  king  pardons  it,  there  all  parties  fliall  be  barred. 

Br.  A&ion  Popular,  pi.  7.  cites  5  E.  4.  2,  3.    •• 

The  words        3»  4  H.  7.  cap,  20.     Recovery  in  aBion  popular  by  covin  JhalL 

of  this  fta.    ^  no  bar  m  an  oEtion  fued for  the  fame  thing  bona  fide. 

tute  being 

general,  the  party  may  arer  the  covin  generally ;  per  MoUneiuc  J.  PI.  C.  49.  b.  50.  a. 

TChe  plaintiff*  bona  fide  infuch  aBion  may  aver  that  the  recovery 
%uas  had  by  covin,  or  that  thefaid  other  plaintiff'  was,  barred  by  covin. 
And  if  the  covin  be  founds  the  plaintiff  bona  fide  Jhall  have  recovery 
and  execution. 

No  releafe  of  a  common  perfon  made  to  the  defendant  Jhall  difcharge 
.  an  aBion  popular. 

Provided^    that  no  coUufion  fV  in  this  cafe  averrable  where  the 

point  of  the  fame  aBion,  or  the  collufion  itfelf,  hath  been  tried  by 

verdiiEl. 

Le.  xiQ.pl.      4^  In  information  on  the  ftatute  of  ufury  *qui  tam,   &c.    the 

^^  ^J^'  queefCs  attorney  entered  a  non  vult  profequi,  which  was  pleaded  in 

bar 
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l>aragainft  the  Informer  fpr  all ;  but  per  tot.  cur.  fuch  entry//  no  cordlngiy.— 

bar  to  the  party^  and  faid,  that  Anderfon  and  Manwood  upon  con-  ^'  ^^  ^^^^^ 

ferencc  were  of  the  fame  opinion ;  for  fince  the  law  gives  the  party  porter  1 1 

the  moiety,  the  queen  cannot  difcharge  it.     Cro.  E.  138.  pi.  13.  ^^"?-  ^5*  b. 

Trin.  31  Eliz.  B.  R.  Stretton  v.  Taylor.  t^^';^"**" 

CASZy  as  adjudged  accordingly.  Trin.  31  Elix.  B.  R.  Stretton  ▼.  Taylor  ;  and  that  if  the  att.  gen. 
pleads  a  fpecial  plea,  though  the  ufe  is  for  the  attorney  general  to  reply  alone,  yet  if  he  will  not  reply  or 
profecute  for  the  king,  the  informer  may  for  hirpart ;  for  by  commencing  the  fuic  he  has  made  the 
popdlar  adion  his  own  private  adlion,  which  neither  the  king  nor  any  other  can  rcleaf'c  as  to  his  inte- 
itft,  and  the  condemnation  or  acquittal  of  the  party  at  his  fait,  is  a  bar  to  all  perfons,  and  alfo  to  the 
king ;  and  yet  the  king  in  all  thefe  cafes  m^y,  before  any  a^ion  commenced,  pardon  and  rclejfe  it> 
and  this  IhaU  be  a  bar  to  all  perfons;  and  this  difference  was  granted,  and  denied  by  none.  Cio.  £, 
138.  pi.  13.  S.  C.  ruled  accordingly. S.  C.  cited  Cro.  E.  5S3.  per  cur.  as  ruled  that  the  in- 
former may  proceed  notwithftanding  a  non  vult  profequt  entered  j  ana  fo  where  the  ^ueen  will  par- 
don, &c.  for  It  IS  only  for  her  own  part.  ■  S.  P.  Arg.  Hard.  199.  cites  i  H.  7.  3.  37  H.  6.  4* 
a  K.  3.  12.  5  £.4.3. 

5.  The  mn/uit  of  tie  queen  was  infifted  by  Popham  att.  gen.  to  Lc»  "9*  P'* 
be  a  bar  to  the  party  in  a  qui  tarn  j  but  Wray  and  Gawdy  denied  J^  ^s.^pf ' 
it.     Cro.  £.  13S.  in  pi.  13.  Trin.  31  Eliz.  ruird  ad 

cordingiy. 

7.  Information  on  a  penal  ftatute  qui  tam,  &c.     Before  any  S.  p.  Mo. 
plea  pleaded  the  htformer  died.     The  court  held,  that  the  attorney  5f'*.  ^''^'^* 
general  might  proceed  for  the  queen.    Cro.  E.  583.  pi.  10.  Mich.  40' Ei*iz!^>u 
39  &  40  Eliz.  B.  R.  Hammon  v.  Griffith.  non. — Is. 

P.  for  the 
information  by  the  party  ihall  ferve  for  the  king  after  his  death,  11  Rep.  66.  a.  in  Dr.  Foster's 

CASE,  cited  by  the  reporter  as  adjudged,  Mich.  3pf  &  40  Eliz. By  fuch  death  the  information 

does  not  fail  to  the  ground  \   per  CokeCh.  J.  2  Bulft.  262.  Trin.  12  Jac. The  adion  abates  at'' 

to  the  plaintifT^s  intereft,  though  the  king  may  proceed  for  his.  3  Keb.  804.  Mich.  20  Car.  2.  iJ.  R, 
Clappon  V.  Bdgccombe. If  the  informer  dies  there  is  an  end  of  the  foit,  and  the  kmg  is  not  in- 
titled  till  recoveiy  had,  and  profecutors  qui  tam^  &c.  are  looked  on  as  common  informers.  3  Salk. 
282.  pi.  7.  Tiin.  7  W.  3.  Kirkham  v,  Whcely.— 12  Mod.  74.  S.  C.  &S.  P.  that  there  is  an  end 
of  thefuit,  and  the  king  is  intitled  to  a  recovery.-  Comb,  -^ig,  S.  C.  butS.  P.  does  not  appear 

-^-i^—  ^  Where  the  king  is  inter efted  qui  tam>  &c.  and  the  Informer  dies,  the  attorney  general  maJ 
proceed.     <Arg   i  a  Mod.  267,  '_  J 

•C213J 

8.  In  an  aftionof  debt  tam  quam  againd  ajuftice  of  peace  for  Though 
xoo  1.  penalty,  upon  the  ftatute  againft  conventicles,  for  refufing  to  ["^V  P"' 
difturb,  having  notice  \  he  pleaded  otitlaivry  to  the  informer.     It  abi.«d  w  fue 
was  held,  that  this  was  a  good  plea  to  bar  him,  fo  that  he  could  ^^  himfcif, 
not  proceed  j  but  notwithftanding  it  was  held,  that  the  king  might  \^^  ^^  ^^ 
proceed  for  his  fhait.     Frcem.  Rep.  235.  pi.  246.  Mich.   1677.  king.  % 
Jufticc  Bale's  cafe.  Wod.  267, 

a68.  M  ch. 
29  Car.  3.  C.  B.  per  cur.  in  cafe  of  Atkins  ▼.  Basics,  $.  c. 


(A.  8)    Punifliment  of  Informers,  and  Cofts.      In 

what  Cafes. 

I.  38  i?.  3.  9.  jNformtr  promoting  a  falfe  fuggeftion,  fball  he 

■*  tmprifoned  till  hefatisfy  the  party  grieved  his  da-- 
mages,  and  alfo  make  a  fine  to  the  king, 

2.  4  H,  7.  cap,  20.   In  every  a Jlion popular f  wherein  the  defendant 

fball  be  attainted  of  covin  in  fiffering  a  recovery  to  he  had  againfl  him 

by  another  plaintiff  in  aSlion  popular  y  he  fball  have  iinprifonmcnt  of  two 

Vol.  I,  R  years 
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years  by  capias  and  outlawry ^  and  that  as  well  at  thefuit  of  the  ting 
as  of  every  other. 

3.  18  Eliz.  5.  yi  3*  No  informer  to  compound  nvlth  the  defendant 
but  after  anfwer^  and  not  then  without  the.confent  of  the  courts  and 
if  the  informer  Jhall  willingly  delay  his  fuii^  difcontinue^  he  nonfuited^ 
or  a  verdin  or  judgment  pafs  againfl  htm^  he  Jhall  pay  the  defendant 
his  cofls^for  ^uhich  the  court  may  award  execution* 

S.  4*  Every  informer  offending  againfl  this  fatute Jhall  befet  in  the 
pillory  two  hours  in  the  next  marhet-toiun^  and  he  difabUd  to  profecute 
upon  any  penal Jlatutc^  and  forfeit  10 1,  to  he  divided  betweett  the  crown 
and  the  party  grieved,  to  be  recoered  in  the  courts  at  Wejlminjier* 

4.  In  information  by  the  party  grieved,  upon  27  Eliz!  cap,  4. 
which  gives  one  moiety  to  the  king,  and  tlie  other  to  the  party 
grieved,  the  party  was  nonfuit.  The  court  held,  that  he  (hall 
not  pay  cods  and  damages  by  the  ftatute  of  1 8  £liz.  for  thatj  as 
the  title  thereof  implies,  is  to  redrefs  diforders  in  common  in- 
formers, and  fo  is  the  preamble ;  and  the  words  of  the  claufe  of 
cods  and  damages  are  (every  fuch  informer),  and  extends  only  to 

g)pular  a£lion5.     2  Le.   116.  pi.  156.  Pafch.  30  Eliz.    B.  R. 
oghead's  cafe. 

5.  Information  upon  the  ftatute  21  H.  8.  cap.  13.  againft  two 
perfons,  (viz.)  againft  one  for  non-refidence,  and  againft  the 
other  for  taking  the  farm.  One  of  them  pleaded  ficknefs,  and 
that,  by  advice  of  phyficians,  he  removed  into  a  better  air.  The 
other  pleaded,  that  he  took  the  farm  for  the  maintenance  of 
himfelf  and  family.  Thefe  were  both  good  pleas ;  and  the  in- 
former not  proceeding,  but  having  brought  this  information  only 
for  vexation,  and  to  make  the  defendants  compound  with  him, 
they  exhibited  another  information  againft  him  upon  the.  ftat.  18 
Eliz.  cap.  5.  and  moved  the  court,  that  becaafe  the  informer  was 
a  mean  perfon,  he  might  give  bail  to  anfwcr  the  cofts,  but  it  was 
denied ;  but  made  a  rule,  that  the  defendants  fliould  not  anfwer 
the  information  before  the  informer  appeared  in  perfon.  2  Bnlft. 
18.  Mich.  lojac.  Martin's  aitd  Gunnyftone's  cafe. 

Hob.  250.         6,  In  an  information  upon  the  ftatute  35  Eliz.  againft  inmates, 

pi.  328.        the  defendant  was  found  guilty  \  but  becaufe  that   ftatute  was 

jac!  Pie'     difcontinucd  by  the  43  Eliz.  the  court  awarded,  that  eiat  indc  fine 

V.  DiANEy  die.     Hobart  and  *  Hutfon  held,  that  the  defendant  was  intitled 

s.  c.  but    '  to  cofts.     Winch  doubted  of  this  fpecial  cafe,  the  matter  being 

coftTdoci^     found  for  the  informer ;  but  he  agreed,  if  it  were  upon  judg- 

not  appear,     mcnt  upon  demurrer,  or  fpecial  verdift,  cofts  fliould  be  given. 

*  [  214  ]  Warburton  J.  held,  that  no  cofts  fliould  be  in  this  cafe ;  for  he 

is  not  capable  to  fue  where  the  ftatute  is  difcontinucd,  and  fo  if 

the  venue  be  mif-awarded ;  and  he  faid,  he  had  conferred  with 

the  Ld.  Ch.  Baron,  who  alfo  held,  that  no  cofts  fliould  be  in  this 

cafe  ;  and  fo  the  matter  refts.     Hutt.  35,  36.  Pie's  cafe. 

5 Mod.  355.       7.  No  cojls  are  given  in  adions  popular,  be  the  penalty  certain 

s.  c. OP  uncertain,     i  Salk.  206.  pi.  4.  Trin.  g  W.  3.    B.  R.  Shore 

Lntw.  20X.         »•-    i.rt  ^  ^ 

S.  P.  and     V.  Madiften. 

tddf,  but  where  a  ceriaia  penalty  's  gWen  to  ^ party  ^rteveJ^thert  he  (halt  have  bis  cof^s  and  damages. 
5  W.  &  M.  Scdgwiclcv.  Richardibn.  ■  Cj^i  m  0  pen/tl/anttf,  be£drs  \he  peiulty.  Cumb.  a24« 
Mich.  ^  W.  &  M.  io  B.  R«  CozDpanyof  Cutlers  v.  Hurfley^ 

8.  4^ 


i 


aaion*  [Qui  tain,  &c.  ]  i  14 

8-  4tsf  S  W.isT  M.  18.  Informer  Jhall  pay  cojls  if  be  delay  the 
profecuttoriy  or  a  verdiB  pafs  againfl  him. 

9»  Defendant   having  been   acquitted   upon   an   information, 

moved  for  cofts»  and  had  them  \  and  the  difference  is  where  the 

judge^  who  tries  the  caufe,  certifies  probable  cattfe  of  profecution, 

and  where  not.     \%  Mod.  604*  Mich.   13  W.  3.  Dom.  tlex  v. 

Smmery* 

(A.  9)  What  (hall  be  Taid  a  Popular  Aftion. 

!•  T^ECIES  tattttitn  18  a  popular  a£iion«    Br.  Decies  tantum, 
-^^  pi.  12.  cites  21  H.  6.  52.  ' 

2.  Note  per  Littleton,  arg.  in  the  end  of  a  cafe,  that  the  king 
and  the  party  grieved  may  have  praemunire ; '  and  from  hence  it 
feemS)  tliat  this  aftion  if  not  popular  for  all ;  for  nonejhall  have  it 
but  the  king  or  the  party  grieved*  Br.  Aft  ion  Pop.  pL  9.  cites 
7  E.  4,  2. 

3.  Adion  on  the  13  Eli%,  5.  is  not  a  popular  aftion,  but  ^a:- 
tends  only  to  the  party  grieved.  2  Le.  9.  19  Eliz.  C*  B.  per  Dyer 
&  Man  wood,  hi  cafe  of  Crefwell  v.  Cook. 

4.  Aftions  upon  the  ftatute  defcandalis  ntagnatum,  have  always 
been  brought  tarn  pro  domino  rege  quam  pro  feipfo.  See  4  Rep. 
I3«  Trin.  20  Eliz.  B.  R.  Aftions  of  Slander. 

5.  An  a^ion  given  to  the  party  grieved  is  not  a  popular  aftion  ; 

?er  Ive,   fecondary  of  the  crown*oi&ce.     2  L««  116.  pi.  154* 
afch.  30  Eliz. 

(A.  10)  Proceedings  in  General. 

I.  -TTTHERE  the  king  (hall  have    fine,  the  party  fliall  be  fa- 
^^    tisfied  before^hekingj  as  in  action  popular,  where  the 
one  moiety  is  to  the  kiii^,  and  the  other  to  the  party.     Br.  Exe- 
cution, pi.  149.  cites  39  AfT.  18. 

2.  If  a  man  brings  bill  quod  reddat  71  40/.  quas  domino  regi  (5* 
prediHo  71  dtbet  upon  the  Jlatute  23  H.  6.  cap.  10.  and  the  jury 
paff  againfl  the  defendant  fal/elyf  attaint  lies  for  the  defendant ;  for 

the  king  is  not  tnerely  party ;  for  the  party  may  difcontinue  or  releafe  [  215  J 
Viitliout  the  king,  notwithilanJing  that  the  king  {hall  recover  the 
moiety  ;  and  therefore  the  attaint  was  demanded.     Quod  nota. 
And  fo  it  is  admitted,  that  if  the  king  was  merely  party^  attaint 
doe&  not  lie.     Br.' Attaint,  pi.  130.  cites  20  H.  7.  5. 

3.  18  Eliz,  cap,  5.  yi  3.  prohibits  the  infonner  to  compound  wti 
the  defendant  before  an/wer,  or  after  anfwer^  without  confenf  of  the 
court* 

3.  Error  of  a  judgment  in  Coventry,  in  an  information  upon 
the  ftatute  of  5  Eliz.  for  exerciftng  the  trade  of  an  ironmonger,  not 
being  apprentice.  After  yerdift  and  judgment  there  for  the  plain- 
tifF,  it  was  aiEgned  for  error,  becaufe  informers  cannot  fue  upon 

R  2  that 
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that  (latute  to  have  the  moiety  j  for  by  the  cxprcfs  words  in  the 
ftatute,  the  forfeiture  is  given  t9  the  eorporatUttj  for  the  benefit  of 
the  corporation  yjr  relief  of  the  poor^  and  for  other  ufes  of  the  corpo^ 
ration.  Sed  non  allocatur;  for  though  that  ftatute  gives  one 
moiety  to  the  informer,  and  the  other  to  the  king,  except  in 
corporate  townsj  to  Whom  fuch  forfeitures  are  granted,  it  is  to 
be  underftood,  and  fo  hath  been  always  expounded,  that  in  that 
cafe,  the  forfeiture  given  to  the  king  belongs  to  the  corporation  j  and  the 
informer  is  to  have  his  part  flill ;  whereupon  judgment  was  af- 
firmed.    Cro.  C.  316.  Trin.  9  Car.  B.  R.  Anon. 

4.  It  was  adjudged  that  the  king  has  no  privilege  in  an  a£iion 
qui  tarn  pro  domino  rege,  &c.  and  that  die  profecutor  tnay  pray  a 
tales  without  the  confent  of  the  attorney^general^  and  he  may  be  non- 
fuit.     3  Salx.  7.  Anon. 

5.  The  king  is  creditor  poenay  and  all  fines  for  offences  belong  to 
him.     3  Salk.  285.  Dr.  Greenvelt's  cafe. 

Vtx  Probyn  6.  Arbitrators  cannot  award  a  qui  tarn  to  be  dropped^  becaufe 
J.  thcpUln.  the  poor  oftheparifb  who  are  intereftcd  in  the  fuit,  arc  not  parties 
d^"th^'  to  the  fubmiilioni  per  Raymond  Ch.  J.  Gibb.ayi.  in  cafe  of 
qui^um ;      Phillips  v.  Knightley. 

and  this  had  made  an  end  of  the  matter,  and  by  this  the  defendant  would  have  been  Indemnified. 
Ibid.  272. 

7%  In  an  a£^ton  qui  tarn  upon  the  ftatute  of  the  19  of  Anne 
againft  gaming,  the  plaintiff  had  a  verdi£^,  but,  compounding  with 
the  defendant,  would  not  proceed  to  judgment ;  upon  which  it 
was  moved  on  the  behalf  of  the  pxr  of  the  parifh,  who  are  in  titled 
to  a  fliare  of  die  penalty,  for  a  rule  to  bring  in  the  poftea*  The 
court  agreed  it.  was  a  fcandalous  praftic^,  and  made  a  rule  to 
(hew  caufc.  At  another  day,  the  plaintiff  was  ordered  to  leave 
the  poRea  in  court,  and  enter  up  judgment  as  foon  as  poflible. 
Hill.  II  Geo.  2.  B.  R.  French  v.  Wiltlhire. 


(B.)     For  Fire. 

Contra,  if     [i- 1^  ^  6^  ^  ^irfo^if^ne  burns  the  goods  of  amtbir  moft^  he 
by  misfor.  ^  (hall  havc  an  afibion  upon  the  cafe  againll  me.  a  H.  4. 18.3 

•at  nefligence.    Br.  Action  fur  le  Cafe,  pi.  30.  cites  S.  C. 

[2.  If  fire  fuddenlj  breaks  out  in  my  houfe^  I  not  knowing  ofitp 
and  burns  my  goods,  and  a^b  the  houfe  of  my  neighbour ,  my  ncigli- 
bour  (hall  have  an  a£lion  upon  the  cafe  againft  me.     42  Ail*.  9. 
Admitted.     But  it  feems  it  was  adjudged  there,  that  the  adion 
did  not  lie,  becaufe  it  was  vi  to*  armis,"] 
t  216  ]        [3.  If  myfervant  puts  a  candle,  or  other  fire,  in  a  place  in  my 
8- P- Br*      houfe,  and  it  falls,  and  burns  all  my  houfe,  and  thehoufeofmy  neigh- 
le  Cafe,  ^.    *^"'>  ^^  adion  Upon  the  cafe  lies  by  him  againft  me.     2  H.  4» 
30.  cites      18.    The  fame  law  is,  if  my  gueft  does  it,     2  H.  4.  18.] 
S-c.  •^  £4.  The 
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.[4.  The  Jitme  law  is  of  him  that  enters  my  houfe  vnth  my  leave.  S.  P.  Br. 

0  IT     ^     «Q  *i  Aftion  fur 
a  H.  4.  18.]  leC«fc..pl. 

to.  cites  S.  C.       ■     If  J,  S.  my/nbiJ comet  and  lies  in  my  boofe,  ind  fets  my  neighbour*!  houfe  on 
Are,  the  aOlon  lies  againff  me.     BrownL  197.  in  cafe  of  Crogate  ▼•  Morris*  Obiter. 

[c.  The  faine  law  is  of  him  that  enters  my  houfe  'with  my  s»P*  Br. 

km^udge.  ^  H.  4. 18.]  ^j:^;r,t 

cites  $•  C. 

[6.  Biit  if  ajlranger  againfl  my  luill  ^uts  fire  in  my  houfe,  by  S.  P.  Br. 
which  the  houfe  of  my  neighbour  is  burnt,  no  a£tion  lies  againft  Carfc^  u"  o! 
me.     2H.  4.  18.  b.]  citcsVc.' 

If  zftranger 
[<tsfire  to  «y  bovfe^  4nd  it  burnt  my  nagbbeur^Sf  no  a£Hon  lies  againft  me;  per  Holt  Ch.  J.  to  which  all 
the  other  juftices  agreed.     Ld.  Raym.  Rep.  164.  Mich.  9  W.  3. 

[7.  An  aft;on    upon  the  cafe  does  not  lie  agaltift  baron  and  i'  -*■  "^ 
feme  for  negligent  keeping  their  fire  in  their  houfe,  by  which  the      ^^'*'  ^ 
hotife  of  the  plaintiff  ivas  burnt f  becaufe  this  a£lion  lies  upon  the  ^    ' 
general  cuftom  of  the  realm  againft  the  mafter  of  the  family,  and 
not  againft  a  fervant  or  a  feme  covert  who  is  in  nature  of  a  fervant. 
Mich.  I  Car.  Regis  at  Reading,  between  Shelly  and  Burr, 
per  curiam.] 

8.  J.  S.  with  a  gun  ftood  at  the  door  of  his  houfe,  znd  Jhot  at 
a  fowl,  and  thereby  f red  his  own  houfe  and  the  houfe  of  his  neighbour^ 
who  brought  an  afition  on  the  cafe  generally,  and  did  not  declare 
upon  the  ctiflom  of  the  realm  for  negligently  keeping  his  fire.  Per 
tot.  cur.  the  a&ion  lies;  for  the  injury  is  the  fame,  though  this 
mifchance  was  not  by  common  negligence  but  by  mifadventure ; 
and  if  he  had  counted  upon  the  cuftom  of  the  realm,  as  2  H.  4. 
the  aj^ion  had  not  been  well  brought,  yet  confuetudo  regni  eft 
communis  lex.  Cro.  £.  lo.  pi.  5.  Michl  24  &  25  £liz.  C.  B. 
Anon. 

9.  Cafe  on  the  cuftom  of  the  realm,  quare  negligenter  cufto-  Comb.  459. 
divit  ignem  fuum  in  claufo  fuo ;  fo  that  the  plaintiff's  corn  in  a  ^'  ^'  *[^* 
certain  clofe  of  his  was  burnt.     It  was  objefted,  that  the  cuftom  carth.  425. 
extends  only  to  fire  in  his  houfe,  or  curtelage,  which  are  in  Ms  s,  c.  for 
power.     Sed  non  allocatur  j    for  the  fire  in  his  field  is  his  fird,  ^'^•"'"ff'*^* 
as  well  as  that  in  his  houfe,  and  he  made  it,  and  muft  fee  it  does  furz"  in* 
no  harm,  and  anfwer  for  it  if  it  does.     But  if  a  fuddcn  ftorm  had  another 
rifen,  which  he  could  not  ftop,  he  (houtd  have  fhewed  it  in  cvi-  ^^J^^jj*"^ 
dence.     i  Salk.   13.  pi.  4.  Mich.  9  W.  3.  B.  R.  Tubervill  v.  were  cited. 

Stamp.  which  are  ia 

the  murgin 
of  that  boolCy  to  fliew  where  in  declarationi^rr  was  mt  dlUged  ts  be  in  an  b:ufe,  but  generally  at  fucb  £ 

fUce\  and  the  court  being  of  this  opinion,  judgment  was  given  for  tlie  pUintJ/f. Skin.  68]. 

S.  C.  mentioni  it  to  be  for  burning  a  clofe  of  heath  of  the  plaintiff's,  and  judgment  for  the  pbintiff*. 
IX  Mod.  t5T.  S.  C.  of  a  clofe  of  heath  }  Turton  J.  thought  this  not  a^irnable,  as  it  it  laid; 
but  by  theother  3 Judgmentwas given  for  thepUintiflf.— — ^Ld.  Raym.  Rep.  264.  S.  C.  and  Turton  J» 
faid,  that  thefe  aoiont,  grounded  on  the  common  cuftom  of'  ths  realm,  had  been  extended  very  far  i 
ind  therefore  he  thought  the  plaintiflT  might  have  adion  on  the  cafe  for  the  fpectal  damage,  but  not 
grounded  upon  the  general  cuftom  of  the  lealm;  but  the  other  3  jufticei  gave  judgment  for  the  nlaintiff. 
And  there  is  a  note  there,  that  Mr.  Nortbey  for  the  plajntift*  cited  feveral  old  boolcs  there  mentioned 

}'and  the  fame  is  in  the  marg.  in  Carth.]  where  the  declaration  was  general  in  fuch  a  parilh,  without 
pecifying  a  particular  houfe  or  ground ;  but  Holt  Ch.  J.  anfwxred  that  that  was  an  antiquated  entry. 

1  Qomyns*t  Hep.  31.  S.  C.  adjudged  accordingly.   . 

R  3  io»  6  Anm 
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lo.  6  Ann*  3t>  No  a€f ton /ball  be- tHtufftained  9r  profeeiHei  agmnfl 
fifty  per/on  in  ivhofe  houfe  or  chambir  any  fire  [ball  accidentlUy  ht^n^ 
f  r  any  recompence  be  made  by  him  for  any  damage  oecaftoned  thereby* 
And  if  any  alHonJball  be  brought  for  any  thing  done  in  purfuance  of 
this  aEl^  the  defendant  *  may  plead  the  general  iffue^  and  give  this  oB  in 
evidence  \  and  if  th^  plaintiff  be  nonfu it,  i^c.  the  defetidantfiall  have 
treble  cojls^ 

Provided  this  aEl  da  not  \nake  void  ony  agreement  made  between 
landlord  and  tenant^ 


(B.  a)     For  Fire,     Who  fhall  have  it, 

a 

J.  T  ESSEE  for  l^e  leafed  for  years  i  Icflce  for  years  burnt  die 
-^  houfe.     It  was  held  by  «nncr  and  Clench,  (abfentibus 

aliis,)  that  a£^ion  on  the  cafe  lies  for  the  IciTce  for  life,  becaufe 

he  is  chargeable  over,     Qro.  £.  461,  (bis)    pi.  12.    Pafch.  38 

Eliz.  B.  R.  Jeremy  v.  Lowgar. 
ti  Mod.  ^*  ^(^^  f*^"^  years  makes  affignment,  aflignee  bums  the  houfe  by 

100.  s.  c.  negligence.  Lefloe  cannot  have  a£lion ;  otherwife  ag^inft  an 
^\  *1!^*  tf/irffr-Zj^f  for  part  rf  his  term  he  may,  becaufe  he  is  aufwerablc 
Lf/kaym.  ^^^^  ^^  ^^^  ^^^^  ^as  the  inheritance.  |  Salk.  13.  pi.  3.  Mich. 
Rtp.  99*      B  W,  3.  B.  R.  Hicks  v,  Dowling, 

S.  C.  re- 
hired accordiftslj* 

(B.  '3)     For  Fire.     Againft  whom  it  lies, 

Butthisctfc  inl^  tenant  at  luill  negligently  burns  the  houfe,  at  is  wafte. 
h  denied  ia      A  Qiixrc.    Br,  Wafte,  pi.  C2.  cites  48  E.  3.  zc. 

the  CouN-  ^^  »  r     J  -t  j       j 

Tcss  OP  Shriwsbi'ay^s  cafc)  5  Rep.  13.  b.  Mich.  .42  tc  43  Elix.  B.  R.  and  adjudged  that  a£Hon 
on  the  cafe  lay  not  againft  tenant  at  wii^  \  for  at  common  law  no  remedy  lay  for  wafle,  cither  volun- 
tary  or  pcrmi(!ive,  againft  IcHes  for  life  or  ye^n ;  for  he  came  in  by  the  a€t  of  the  lefTor,  and  it.  was 
his  folly  not  to  reftrain  him  by  covenant,  Jlec.     And  for  the  fame  reafon  tenant  at  will  iball  not  be  pu- 

sifted  for  pcrmillive  wafte. Cro.  E.  777.  pi.  lo.  and  784.  pi.  22.  the  Coantiifs  of  SuRaws- 

fuav  T.  CaoMTTON,  S.  C-  adjudged  accordingly.  , 

LcfTee  for  a  wce](,  and  Jo  frcm  nvetk  to  week,  ^uamdiu  partihus  flucrtt  of  a  ftaMe,  by  negligence  fa. 
weeks  after,  fired  the  ftable  and  others  adjohiilig.  After  3  «veeks  he  was  oqly  unaol  at  will,  and  00 
action  for  negligence  lies  againft  ttm^nt  ct  will*     3  Lev.  359.  Pafch.  5  W.  Sc  M*  in  C.  B.  Panton  v. 

Iftam.  I  Salk.  19.  pi.  9.  Pafch.  13  W.  3.  B.  R.  S.  C.  but  S.  P.  does  not  appear. ^No 

a£iion  for  Icflbr  againft  leflTec  at  will  lies  for  the  ftable  burnt  by  his  negligence,  and  held  at  will,  if  the 
fre  bad  eeajed  there ;'  but  if  it  burns  his  next  ntigbbour^t  he  ihail  have  adion,  becaufe  he  is  a  ftrsRgery 
and  could  not  make  him  covenant  to  be  careful  ^  per  cur.    i  Saik.  19.  pi.  9.  Pafch.  13  W.  3.  B.  R. 
PantoQ  V.  Ilham. 

There  is  a  dhverjity  where  a  man  ts  leflee  at  will  to  m  tenant  infeey  no  a£lioo  Kes ;  but  where  he  ii 
Jejfeeattudlto  alcffeefo'^yearSi  it  lies.  Agreed,  i  Salk.  19.  Paiiton  v.  ifliam.— Same  difference 
agreed,  Carth.  203.  Hill.  3  W.  ^  M.  B.  R.  in  cafe  of  Cuolit-v^.  Runolkj  and  cites  to  that  pur- 
^ie  Cro.  £•  461.  5  Rep.  13.  Cro.  C.  187.  Hem  Pleader  161.  i  Jo.  224. 

2.  Leflbr  has  elc3ion  to  bring  his  a£tion  againft  his  leflee  for 
years,  or  the  leflcc  at  will  of  his  leflee  for  years.  Agreed  per 
cur.     I  Salk.  19.  pi.  9.  Pafch.  x j  W,  3.  B.  R.  Pantapi  v.  Uham. 
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(B.  4)     Pleadings,  &c. 

I.  rr^RRSPASSfor  burning  the  houfe  of  the  plaintiff .  The  defend-^ 
**  ant  pleaded  not  guilty y  and  ivas  found  by  verdlcf  that  the  fire 
Huas  lindled  fuddenly  in  the  houfe  of  the  defendant ^  he  not  inonving^ 
and  bttrnt  his  goodsy  and  alfo  the  houfe  of  the  plaintiff  i  by  which  it 
was  awarded  that  die  plaintiff  take  notliing  by  his  writ,  and  the 
plaintiff  in  mifericordia ;  and  fo  fee  verdicl  at  large.  Br.  Verdicl, 
pi.  50.  cites  42  Aff.  9. 

2.  Iffue  was  taken,  that  the  plaintiff's  houfe  'ivas  not  burnt  by 
the  fire  of  the  defendant ^  and  no  exception  of  pregnancy.  Br.  Ne- 
gative, pi.  8.  cites  2  H.  4.  18. 

3.  In  cafe  for  not  well  keeping  his  fire,  by  which  he  burnt  •Br.  Pro. 
the  houfes  of  the  defendant  and  of  the  plaintiff.     The  count  was  Pf"y»P*'3«« 
according  to  the  miftom  of  the  kingdom  of  England^  that  he  ought  fo  to  '*^    '    ' 
keep  his  fire y  &c.     And  exception  taken  of  th)S  cuftom  becaufe 

it  is  not  declared  where  it  was  ufed ;  &  non  allocatur,  becaufe  the 
cuflom  of  the  kingdom  is  the  common  law  of  the  kingdom.  And  other 
exception  taken  to  the  words  *per  ignemfuum ,-  for  a  man  cannot 
have  property  in  fire ;  &  non  allocatur,  Br.  A£tion  fur  le  Cafe, 
pi.  30.  cites  2  H.  4.  18.  But  Brooke  fays,  this  opinion  is  Con- 
demned. 

4.  Trefpafs  of  his  houfe  burnt^  in  default  of  good  keeping  of  the 
fire  of  the  defendant ;  to  which  he  faidy  that  the  houfe  was  not 

burnt  in  default  of  good  keeping  of  his  fire^  modo  ^  forma  i  and  it 
was  found  for  the  plaintiff.  Moyle  faid,  that  to  judgment  you 
ought  not  to  go  ;  for  this  implies  two  fentences,  the  one,  that  the 
houfe  was  not  burnt,  and  the  other,  that  it  was  not  in  default  of 
the  defendant ;  and  it  was  adjourned  to  be  advifed.  Quaere.  Br. 
Negative,  pi.  3.  ci^es  28  H.  <.  7. 

5.  Cafe  for  negligent  keeping,  his  fire,  per  quod  his  bam  was 
burnty  isf  diverfa  bona  were  lojly  viz.  fuch  a  thing  and  fuch  a  * 
thing,  without  fhewing  other  particnlars ;  and  this  was  meved  in 
arreft  of  judgment.  Sed  non  allocatur ;  for  by  Windham  J.  the 
diverfa  bona  is  fufficient,  quod  curia  conceffit,  the  fubilance  be* 
ing  the  burning  the  houfe,  and  the  viz.  but  an  explanation,  in 
which  miftakes  hurt  not.  Jjadgment  for  the  plaintiff.  Keb.  825* 
pi.  118.  Mich.  16  Car.  2.  B.  R.  Prior  v.  Tufts. 

6.  Cafe,  &c.  for  negligently  keeping  his  fire,  fo  that  the  plain«> 
tiff's  houfe  was  burnt y  (viz.)  in  parietibusy  in  partitionibus,  (^  in  ^r- 
namentisy  &c.  Upon  demurrer  it  was  obje£led,  that  it  was  too 
general  and  uncertain ;  for  damages  could  not  be  given  for  walla 
and  ornaments ;  but  it  was  anfwered,  that  the  a£lion  had  been 
well  brought  without  the  (viz.)  for  the  enumerating  tlie  parti- 
culars was  only  to  aggravate  the  damages,  which  being  to  be  re- 
covered in  this  a£lion,  may  be  divided,  and  given  only  for  what 
is  well  laid  in  the  declaration.  5  Mod.  i8i.  Hill.  7  W.  3,  Li:- 
tleton  V.  CoIe« 

R  4  7*  If 
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I  Saik.  13  •^,  If  icflee  for  3  years  Icafes  for  2,  he  may  have  the  aftioiif 
bot^S.  p.  *  ^^^  ^^  *®  '^^^  necejfaryhe  Jhould  have  fuch  re/iduary  interefl  in  him 
does  not  ap-  wheti  he  brings  the  aEfion;  but  it  is  enough  that  he  had  fuch  in- 
l^^- — "  tercft  when  the  houfe  was  burjit ;  and  he  ou^ht  tojbevi  in  his  de- 
10c.  s.  C.  claration,  that  he  had  an  interejl  in  him  then  to  comet  ivhen  the  houfe 
bucnotb,P.  ivas  hurfit,     Ld.  Rayi^.    Rep.    99,   Mich«    8  W.   3.    Hicks   v« 

Downing. 

8.  In  cafe  for  burning  a  houfe  of  goods,  the  particular  goods 

ought  to  be  rnentioned.     Per  Holt  Ch.  J.  •  2  Ld.  Raym.  Rep.  Hill. 

2  Ann.     Obiter. 

[  219  ]  (C)     Againft  a  Carrier, 

M*ft^"'  \^i.^  tlf  7L  mzn  delivers  goods  to  a  common  carrier  to  carry  to  a 
Servant  7b)  Certain  place,  if  he  lofes  them^  an  a£lion  upon  the  cafe  lies 

pi.  lo.mthe  againi^  him  ;  for  by  the  common  cuilom  of  the  realm  he  ought 

Malter  ^^a   ^^  ^^^^^  ^^^^  fafcly.] 

Ship  (B)  pi.  12.  Morfe  v.  Sloce.  *  S«  (L)  pi.  4. 

Hob.  17,  pi.        1^2.  (So)  If  a  man  delivers  goods  to  a  common  hoyman,  who  U 

Knedand  ^  ^  common  Carrier  of  goods,  to  carry  them  to  a  certain  place,  and 

s.  c.  ad-  gives  him  according  to  the  cuflom  for  the  carriage  of  them,  and 

judged  for  after  by  default  of  good  keeping  of  them  they  are  loft,  an  a&ion 

an4^naw^af-  ^P^**  ^^^^  ^^^^  ^^^s  againft  him ;  for  by  the  common  cuftom  of 

firmed  on  the  realm,  he  ought  to  keep  and  carry  them  fafely.     Mich.  12 

error  in  the  jac,  B.  between  Keeling  and  Rich  adjudged.     Hob.  Rep.  25. 

Samber"  b.  the  fame  cafe.] 

and  it  was  refolved  thac  though  it  was  laid  as  a  cuilom  of  the  realm,  yet  indeed  it  is  the  common  law. 
■  Cro,  J.  330.  pi.  9>  S.  C.  adjudged^  and  affirmed  in  error  that  the  aAion  lies  againft  a  common 
|>argeman  without  a  fpecial  promjfic. 

^°^s'c  ^^'  [3.  [And"]  if  a  man  delivers  goods  to  fud^common  ho3rman  to 
fa>*s,  nota  Carry  to  a  place,  and  after  delivers  them  (being  of  good  value)  to 
he  picadi  no  another  to  keep  fafely  in  the  boat,  and  does  not  difcharge  the  hoyu 
jL^^**^^*  ^^  man,  and  after  they  arc  loft  through  negligence,  an  action  upon 
ingj  and'  the  cafc  lics  againft  him.  Mich.  12  Jac.  B.  between  Keeling 
fiifo  the  de.    AND  RiCH  adjudged.     Hob.  Rep.  25.  b.  the  fame  cafe.] 

fendant  by 

demurrer  in  lawconrcfl*es  that  there  was  nodifeh.^rgeof  the  carrying.  Cro,  J.  330.  pi.  9.  S.  C. 

fays  the  defendant  confcfled  the  receipt,  and  laid  he  was  a  common  bargeman  ;  but  that  he  tearing  to 
carry  it,  delivered  it  to  J.  D.  to  cirry,  and  that  be  gave  notice  thereof  to  the  plaiatift',  and  he  agreed 
thereto,  and  d'Tchar^ed  nira  oi  the  carriage.  7  he  plaintiff  traverfe J  the  dU'cbarglng  him,  and  ad- 
judged for  the  plaintiff}  fpr  the  delivery  by  his  affcnt  is  not  material ;  but  the  only  matter  traverfable 
is  the  difcharge,  which  is  iiTuable  and  found  for.  the  plaintifi';  and  the  judgment  affirmed  on  error 
|>roMght. 

Mo.  462.  j^^.  If  a  man  delivers  goods  to  a  common  carrier  to  carry,  and 

WooD°'  ***  tht  carrier  is  robbed  oi  ih^my  yet  he  (hall  be  charged  for  them, 

LiPE'scafc,  becaufe  he  hath  hire  for  them,  and  fo  implicitly  takes  upon  him- 

i.  c.  and  fclf  the  fafc  delivery  of  the  goods  to  him  delivered,  and  therefore 

Jhe^beTng^'  he  fhall  anfwer  the  value  of  them  if  he  be  robbed.     Hill.  36  Eliz. 

pbbed  of  B.  R.  Rot.  between  Woodlife  and  Curties  refolved.  J 

the  goods  iff 

no  pie9  iw  a  ^rrier,  though  it  is  for  a  fador,  &c.  ya  fopham,  and  cites  9  E.  4.  40.  the  cafe  of  a 

carrier. 
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cvner,  3H*  7«  4..  a  £•  4.  1 5*  6  H.  7.  is.  10  H«  7. 16. 40  C.  3.  6.--S  P.  byCawd/J*  Ow.  57.  ia 
S.  C.  aod  admitted  by  Popham ;  for  carriers  are  paid  for  their  carriage,  and  take  upon  them  fafely  to  carry 

and  deliver  the  things  received. He  is  liable  in  refpedl  of  his  reward,  and  not  of  the  hundreds 

Wing  anfwenble  over  to  him  ;  for  the  hundred  is  liable  by  the  ftatute  of  Winchefter,  but  he  was  Co  «t 
the  common  law  \  per  Holt  Ch.  J.     x  Salic.  143.  in  cafe  of  Lane  v.  Cotton. 

Though  one  may  think  it  a  hard  cafe,  that  a  poor  carrier  that  is  robbed  on  the  road,  without  any 
manner  of  default  in  him,  fhould  be  anfwerable  for  all  the  goods  he  takes,  yet  the  incofrveniency  would 
he  far  more  infioierable  if  it  were  not  to;  for  it  would  be  in  bit  power  to  combint^'ub  robhen^  orto  «rr- 
trmd  «  roUery,  or  foroe  other  accident,  without  apoflibiliry  of  remedy  to  the  party  ^  and  the  law  will  not 
cxpofehim  tofo  great  a  temptation,  buthe  muft  be  hoocft  at  his  peril ;  per  Holt  Ch.  J.  12  Mod.  482* 
in  cafe  of  Lane  ▼.  Sir  Robert  Cotton.-—!  Salk.  143.  per  Holt  Ch.  J.  S.  P.  in  S.  C. 

(C.  2)     Who  is  chargeable  as  fuch,   and  what  he  [  220  3 

is  obliged  to  do. 

I.  ^TPHE  very  taking  of  the  goods  is  a  general  confideration  though  |^^'  '°4» 

•*■    he  be  not  a  common  carrier.     And  the  acceptance  of  the  s!  p!  by 

goods  makes  him  liable;  per  Holt  Ch- J.    Show.  104.  Mich.  HoitCh.  j. 

I  W.  &  M.  in  cafe  of  Bofon  v.  Sandford.  cites  Piim. 

5»3 

Skin.  279.  S.  C.  &  S.  P.  by  Holt;  and  cited  Palm.  523.  by  Hyde  Ch.  J.  Pafch.  4  Car.   B.  R.  fa 

cafe  of  Symonds  v.  DarknoU. 

2.  A  common  carrier  is  as  much  bound  to  carry  goods  as  an  ^l"n*  «79* 
innkeeper  is  to  lodge  a  gueft.  Per  Holt  Ch,  J.  Show.  104.  f'^j^^* 
Mich.  I  W.  &  M.  in  cafe  of  Bofon  v.  Sandford.  327.  jadfc. 

fon  v.Kogen 
S.  p.  Per  Holt  Ch.  J.     i  Salk.  i8.  S.  P.  their  undertaking  is  in  proportion  to  their  powpcr 

and  convenience,  cites  D.  1 58.-  A  carrier  refafing  to  carry  goods  when  he  has  a  convenience,  hb 

waggon  not  being  full,  is  liable  to  an  adion  on  the  cafe    Per  Holt  Ch.  J.  who  faid  be  had  known  fuck 
a£^ion  brought,  and  a  recovery  upon  it,  and  never  difputcd.     Ld.  Raym.  Rep.  654.  S.  P.  per 

Holt  Ch«  J.  chough  he  faid  the  cafes  are  not  reported.     12  Mod.  484.  2  Show.  327.  pi.  334^ 

Mich.*  35  Car.  2.  B.  R.  per  Ld.  Jefferyes.  Jackfonv.  Rogers. 

.But  he  may  refufe  to  admit  goodx  into  bis  nvartbouje  htfort  bt  ii  naJy  to  take  lisjcurwy,  per  Holt.  Clu 
J.  Ld.  Raym.  Rep.  652.  Pafch.  13  W,  3.  ^  S.  P.  per  Holt  Ch.  J.   12  Mod.  481. 

3.  A  common  hackney  coachman  is  a  common  carrier,  becaufe  he 
carries  for  hire,  a  Show.  127.  pi.  127.  Trin.  32  Car.  2.  B.  R. 
Lovet  V.  Hobbs. 

4.  A£iion  lies  againft  a  common  carrier  for  tefitfmg  to  carry 
money ^  if  he  does  not  aifign  a  particular  reafon  for  it.  Per  cur. 
12  Mod.  3.  in  a  note  there,  Mich.  2  W.  &  M. 

5.  A.  took  a  hackney  coach^  and  delivered  the  coachman  his 
goods  to  be  carried  with  him,  but  in  the  paflage  the  goods  were 
loft.  Holt  Ch.  J.  at  a  trial  at  Guildhall,  held  that  if  t\\t  pajfen-* 
ger  pays  the  hackney  coachman  for  the  carriage  of  the  goods  he  may 
charge  him  for  them,  but* not  otherwife.  Comyns  Rep.  25. 
Hill.  8  W.  3.  Upihare  v.  Aidee. 

6.  So  where  A.  took  a  place  in  a  ftage-<oach  for  fuch  a  town,  Bm  by  th< 
and  in  the  journey  the  defendant,  by  negligence,  loft  the  plain-  c"^^*"  "w* 
tiff's  trunk  5  upon  not  guilty,  the  evidence  was,  that  the  plaintiff  \l^l. 
gave  the  trunk  to  the  man  that  drove  the  coach^  who  prcffnifed  to  take  coaches, 
care  of  it,  but  loft  it ;  Holt  Ch.  J.  at  nifi  prius,  held,  that  the  ^^'^/"Jj^ 
mafter  was  not  chargeable,  and  that  a  ft  age-coachman  is  not  lop^JyfcT 
within  the  cuftom  as  a  carrier  is,  unlefs  the  mafter  takes  a  diftinEl  '*<  car,\aii 

price  'f^"""^' 
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mf>ove  fu<b  pfi^g  JjjT  the  Carriage  of  the  goods  as  well  as  cftheperfom.  I  SalL 
^f  cafe"    *82.  pi.  II.  Mich.   lo  W.  3.  Midttkton  V- Fowler. 

the  coachman  fliall  be  charged  for  the  lofs  of  goods  beyond  luch  weight  \  per  Holt  Ch.  J.  Comya*! 
Hep.  25.  Hill.  %  W.  3.  at  Guiidhall,  in  the  cafe  of  Upihaie  v.  Aidee. 

7.  A.  undertaking  in  his  return  from  London  to  carry  back  fuch 
goods  in  his  waggon  into  the  country  as  he  could  get  for  a  rea» 
finable  price  is  a  common  carrier,     i  Salk.  249.  pL  5.  Hill.  8 
Ann.  C.  B.  Giiburu  v.  Hurft. 

r  221  1 

soe  tit.  Ne.  ( C  3)  Camer.  Chargeable  or  Excu fable.  In  what 
r^i^'^  ■  Cafes.     ■ 

I.  A  Box  of  jewels  was  delivered  to  a  ferryman,  who  not  know- 
^-^*-  ing  what  was  in  it,  and  being  in  a  tempejly  threw  it  over^ 

board  into  the  fca  \  refolved  he  ihould  anfwer  ^r  it.     Cited  AH. 

93.  by  Roll  Ch.  J.  as  Bearcroft's  cafe, 
'fiale  Ch.  J.  2.  A.  delivers  a  box  to  a  carrier^ s  porter  appointed  to  take  in  gpods^ 
Veat.  238.  and  told  him  that  there  was  a  book  and  tobacco  in  the  box^  and  in  truth 
'f"ca^*  'there  was  lool.  befides.  The  r/zrr/>r  is  robbed.  RoUCh.J.  di- 
B.  R.  cited  re£ted,  that  he  mud: -anfwer  for  the  money  \  for  A.  need  not  tell 
*  **^«  P^  him  all  the  particulars  in  the  box  ;  but  it  muft  come  on  the  car- 
refolved  J-  '^^"^^  V^^  ^^  make  a  fpccial  acceptance.  But  in  regard  of  the 
c«4iAg)y.  intended  cheat  to  the  carrier,  he  told  the  jury,  they  might  con- 
*"*'*^  ^hL  ^^^^  ^^"^  ^"  damages  5  but  the  Jury  gave  97/.  damqgesy  abating  3I. 
told  the  only  fo^  carriage,  quod  durum  videbatur  circumftantibus*  All* 
«wiier,  tfait    93.  Mich.  24  Car.  B.  R.  Kenrig  v.  £gglefton. 

St  was  ft 

^Mgerouatime,  and  if  there  was  m^sney  in  it  he  dorft  not  take  charge  of  it,  and  the  owner  bad  anfwotl 

as  bet'orcy  tais  matter  would  have  excured  the  Carrier. 

« 

He  mud  an-  g.  Delivery  of  goods  to  the  porter  is  a  delivery  to  the  carrier, 
i^L?7  of  ^^^  ^  parcels  of  goods  delivered  to  the  porter  are  lofi^  an  aAion 
thofc  under  Hcs  againft  the  mailer.  2  Mod.  309.  Trin.  30  Car.  2*  C.  B« 
him,  though  Staples  V.  Alden. 

he  ihould  *^ 

cxprefsly  caution  againfb  it.    Per  Holt  Ch.  J.  in  caie  of  Lane  v.  Cotton.    I  Sa&k.  1 8* 

aShow.,81.  ^.  There  needs  no  particular  agreement  for  hire  to  render  a  com* 
Bafiard  v.      ^^^  carrier  liable  \  becaufe,  when  there  is  none,  a  carrier  may 

have  a  quantum  meruit  for  it.     Agreed.     2  Show.  129.  Mich.  32 

Car.  2.  B.  R.  Lovet  v.  Hobbs. 
>Jote*  the         5«  Four  hundred  and  iifty  pounds  was  delivered  to  a  carrier 
.  cafe  of  fealed  up  in  a  bag,  and  loas  told  it  was  200/.  if  he  is  robbed,  he 

E*"tefton?/  ^3ll  anjwer  only  for  200/.     Carth.  485.  Pafch.   li  W.  3.  B.  R, 

AU^  93^.  was  Tyly  v.  Morrice- A  like  verdict  was  given  on  the  like  point  at 

cited  as  an     |j^^  fame  time  in  cafe  of  Fiiher  v.  Morrice. 

/or  the  plaintiffs ;  fed  non  alivjcatur.  For  the  court  held  their  eafe  different  from  the  picftnt.  Caitk. 
4S6.  Tyly  T»  Morrice. 

s.  P.  But  6.  The  law  charges  a  common  carrier,  common  hoyman, 
if  ■  bailiff    #  maftcr  of  a  Ihip,  &c.  intruded  to  carry  goods,  againft  all  events 

iir  factor  -   «  w     ^  ^ 

*  Sec  tit.  MaAer  of  a  Ship  (B)  pi.  tt. 

J3  ^"^ 
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hutaSsofGody  and  of  the  enemies  of  the  ling  I  for  though  the  force  *^^ 

be  never  fo  great,  as  if  an  irrefiftible  multitude  of  people  fhould  f,  robbed  * 

rob  him,  ncvertheiefs  he  is  chargeable  $  otherwife  thefe  carriers  i>e  »  not 

.  might  undo  all  that  deal  with  them,  by  combining  with  thieves,  *'*^'*  ^  ***• 

Uxu  and  jret  in  fo  clandeltine  manner  as  not  to  be  difcovered ;  dumgh  be 

and  the  law,  as  to  this  point,  is  founded  upon  this  reafbn  }  per  has  a  pre. 

Holt  Ch.  I.     2  Ld.  Raym.  Rep.  oi8.  Trui.  2  Ann.  arg.  in  cafe  "'""*.»  ^• 

of  Coggs  v.  Bernard.  only  a  mt. 

ticular  office  and  a  priTate  trail  \  per  Holt  Ch.  J.     3  Salk.  1 1.  ia  sTc* 

(C.  4)     Chargeable.     Id  what  Actions,  iScc*         [  '^i\  J 

J.  A   BOX  Is  bailed  to  a  carrier  to  carry  to  Exon,  who  carries  it  S.  P.  OM- 
**  to  anothef  place,  and  breaks  open  the  iox,  and  ru/is  away  with  ^^  i^^ 
the  goodsy  it  is  felony ;  for  by  fo  doing,  the  truft  of  the  bailment  scao.  t. 
is  determined.    Jenk.  132.  pi.  69. 

2.  If  a  carrier  lofes  goods  committed  to  him,  a  general  a£tion  of  S.  P.  Batk 
trover  does  not  lie  againft  him ;  per  Hale  Ch.  Vent.  223.  Mich,  lif^^*^"* 
24  Car.  2.  B.  R.  in  cafe  of  Owen  v.  Lewyn.  4iAm/ 

'wrongi  at 
if  he  breakait  to  i»ke  o«t  goods,  or  fdi  it.    %  Salk.  655.  per  Treror  Ch.  J.— Per  HaSe  Ch.  J.  VeaC^ 
»a3«  Owen  v.  Lewyn. 

3.  If  goods  2XZ  flolen  or  gotten  away  by  a  cheat  from  a  common  In  trover 
carrier,  it  is  no  converfion,  and  trover  will  not  lie  againft  him,  ^  ^.l"*^ 
but  an  adion  on  the  cafe  upon  the  common  cuilom  of  the  realm ;  defeadaat 
but,  in  trover,  evidence  muft  be  of  fome  aSi  of  his  own  i  for  his  tookupoa 
bare  delivery  over  by  a  token  is  no  converfion.     But  trover  lies  ***"  ^* 
jigainft  the  bailee \  and  demand  after  the  goods  delivered  over  is  c^dua 
210  converfion  by  the  carrier ;  per  Hale  Chi  J.  and  Wild ;  but  it  Mlfrom  tht 
was  faid  by  Twifden,  and  affirmed  by  the  bar,  as  common  in  J^^yrSae 
circuits,  to  have  trover  againft  the  carrier ;  and  ruled,  that  the  ^\^^  aod'he 
trial  proceed.     3  Keb.  422.  pi*  i8.  Hill.  26  Car.  %.  B.  R.  Star-  did  deliver 
kie  V.  Hart.  ^^^i 

owner  could  not  come  by  them  but  were  imbesiled.     It  was  holden  that  this  afiion  of  trover  doth  nol 
lie  againft  the  carrier,  but  he  ihall  be  put  to  a  fpccial  aflion  upon  thii  cafe.     Clayt.  104.  pi.  174* 

(C.  5)  Carrier.     What  Adions  he  may  have. 

I.  /^Arrier  is  accountable   for  the  goods,   and  he  may  have 
^  trover  or  trefpafs  at  his  eledion;  per  cur.     Mod.  31.  HiJl. 
21  &  22  Car.  2.  B.  R.  Arg.  in  cafe  of  Wilbraham  v.  Snow. 

2.  Where  there  is  no  particular  agreement  for  price,  a  carrier  VmA.  119. 
may  have  a  quantum  meruit  for  his  hire.     2  Show.  8 1,  pi.  67.  P}1\*°^* 
Mich.  3 1  Qar.  2.  B.  R.  Baftard  v.  Baitard.  crr?^!* 

B.  R.  s.  P. 

agreed  in  the  cafe  of  Lorett  t.  Hobbs  of  a  comnflB  carrier* 
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(C.  6)  Carrier.     Pleadings. 

J.  tN  aflumpfit  for  that  tiie  defendant  promifed  to  carry  certain 
-■'  apples  for  the  plaintiff*  by  tjpat  from  Greenwich  in  Kent  t9 
London  ;  and  the  boat  in  which  they  were,  hy  a  great  and  violent 
tempeft  was  funk  in  the  River  of  Thames,  fe  as  the  faid  apples 
pemhed,  &c.     It  was  holden  to  be  no  plea  in  difcharge  of  the 
afiumpfitj  by  which  the  plaintiflF  had  fubje£led  himfelf  to  all  ad- 
ventures.    4  Le.  31.  pi.  86.  Trin.  26  £li2.  B.  R.  Taylor's  cafe. 
t  223  ]        2.  If  one  delivers  goods  to  a  common  carrier  to  be  delivered  at 
In  tafe        S.  in  confideration  whereof  ih^plaintijf  undertakes  to  content  bim 
againft  a       rationabiliter  for  the  carriage^  and  the  carrier  promifes  to  deliver  them 
^^^  ^X     f^f^h*     Held  that  the  confideration  that  he  would  rationabiliter 
by  negii.      Content  him,  is  fuiEcient,  though  no  fiim  certain  was  mentioned, 
gencei  m      And  adjudged  that  an  a£tion  lay  upon  that  promife,  but  not  be* 
^^ZdM       caufe  he  was  a  common  carrier.     Cro.  J.  262.  pi.  26.  Mich.  8 
wnthMd  to  Jac.  B.  A.  Rogers  v.  Head. 

htfid^  Of  ' 

pxomifed /.r^iWy  h}it  qtAj pro mtrctdi  ratkns^Uif  and  held  good;  for  perhaps  there  was  no  particular 
agreement)  and  then  the  carrier  might  have  a  quantum  meruit  for  h'i&  hire,  and  is  chargeable  in  either 
cafe.     2  Show.  8i.  pi.  67.  Mich.  31  Car.  1.  E«^.  Baftard  v.  BaiUrd.  .Sid.  36.  p).  5.  Pafcb. 

33  Car.  a.  C.  B.  S.  P.  per  tot.  cur.  adjudged  accordingly. 

3.  A  carrier  covenanted  to  carry  goods  of  the  plaintifFyroiw  2). 
to  London^  he  paying  him  for  the  carriage.  And  in  covenant  for 
not  carrying  the  goods,  he  did  not  Jbew  that  he  had  paid j  but  thai 
paratusfuit  folvere^  and  well  5  for  by  the  common  cuftom  of  the 
realm  he  ought  not  to  pay  before  they  are  carried ;  or  otlierwife 

^     lie  will  pay  tor  nothing.     2  Roll.  Rep.  466.  Mich.  2  Jac.  B.  R. 
Seabrightv.  Beale. 

4.  In  cafe,  &c.  the  plaintiff  (a  merchant)  fets  forth,  that  by 
the  common  law  every  lighterman  ought  to  govern  his  lighter  that 
the  merchant's  goods  therein  be  not  damaged ;  that  the  plmnthf 
was  a  merchant y  and  the  defendant  a  lighterman^  who  carried  the 
plaintifFs  goods  from  &c.  to  &c.  for  hire,  (viz.)  for  fo  much  mo- 
ney ;  and  that  he  had  fo  negligently  governed  his  lighter,  that  the 
goods  were  damnified.  After  a  verdicl,  exception  was  taken  that 
it  was  not  averred  that  he  was  a  common  lighterman ;  be  fides,  he  did 

.  not  fet  forth  how  his  goods  were  fpoiled ;  but  both  thcfe  were  over- 
ruled.    Palm.  523.  Pafch.  4  Car.  B.  R.  Simonds  v.  Darknail. 

5.  In  cafe  for  t^at  he  delivered  to  the  defendant  (being  a  water-- 
carrier)  goods  in  Tork  to  carry  them  from  Hull  to  London,  and  that 
the  goods  were  loft.  It  was  moved  in  arreft  of  judgment,  that 
the  agreement  fet  forth  was  to  carry  the  goods  from  Hull  to  Lon- 
don ;  fo  that  the  defendant  did  not  undertake  to  carry  them  from 
York  to  London.  But  adjudged  that  he  Ihall  be  charged  upon  the 
general  receipt  at  Tork,  according  to  Southcot's  cafe,  thotigh  no* 
thing  was  /aid  of  the  carriage  to  Hull.  Sid,  36.  pi.  5.  Pafch.  13 
Car.  2.  C.  B,  Nicholls  v.  More, 

6.  Aflumpfit 
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6»  Aflumpfit  by  a  carrier,  upon  a  proinife  to  payfo  much  for  car* 
rying  goods  from  Tork  to  London  ;  if  the  plaintiff  in  his  declaration 
aven  performance^  and  doth /;g//&^w  in  ivhatpari/bandwardhe  brought 
the  goods ^  it  is  ill  upon  a  demurrer.  Cited  per  cur.  to  have  been 
fb  adjudged.  Sid.  178.  pi.  10.  HilU  15  &  16  Car.  2.  B.  R. 
Anon. 

7.  Though  in  an  a£lion  fur  cafe  againft  a  carrier,  the  declara-  Rcfolved  ia 
tion  may  be  good  without  recital  of  the  cufiom  of  the  realm ^  as  ^^^  c^che- 
Hobart  faid,  yet  the  better  way  is  to  recite  it.  Sid.  245,  pi.  5.  Jer,'  tha™" 
Pafch.  17  Car.  2.  B.  R.  Matthews  v.  Hopkins.  though  it 

was  laid  as  « 
ciiftom»  yet  indeed  it  is  the  common  law.  Hob.  i8.  pi.  30.  in  cafe  of  Rich  v.  Kneeland.— —  It  is 
Bfual  tx>  declare  fecundum  legem  &  confuetudinem  Angltz  ;  for  it  is  not  a  cufiom  confined  to  a  jMittculas 
placcy  but  is  extenfive  to  all  the  king's  people.     Arg.  3  Mod.  227. 

8.  Aftion  againft  a  carrier  was  brought  in  London  for  tofing 
goods  there y  which  were  delivered  to  him  at  Beverley  in  Torkjhire  to  r^- 
deliver  at  London,  Defendant  pleaded  that  he  was  robbed  of  the 
faid  goods  at  Lincoln,  abfque  hoc  that  he  loft  them  in  London. 
The  court  held  the  declaration  good,  and  the  plea  naught  in  fub- 
ftance  ;  but  if  it  had  been  good,  the  traverfe  had  been  ill,  becaufe 
the  juftification  was  not  loca},  though  Scroggs  J.  was  of  a  con- 
trary opuiion.  Judgment  for  the  plaintiff.  2  Mod.  270.  Mich^ 
29  Car.  2-  C.  B.  Barker  v.  Warren. 

9.  In  cafe  againft  a  carrier  for  goods  loft,  the  count  W2S  for  4  [  224  ] 
fiver  cups  £5*  uno  poculo  argenteo,  without  faying  uno  alio  poculo,  *  Y^'*  7^ 

&c.  and  adjudged  good ;   for  if  it  be  aliud  the  damages  fhall  be  ^^  '^!  'in  * 
intended  to  be  given  for  it,  and  if  it  be  idem  and  not  aliud,  then  C.  B. 
it  is  only  tautology,  and  in  that  cafe  the  damages  may  be  rightly  Chambei. 
given.     3  Salk.  19.  Anon.  C^k,s'c. 

10.  One  may  turn  an  aftion  againft  a  common  carrier  into  a  «ccordmjiy. 
Jpecial  affumpfit  (which  the  law  implies  in  refped  of  his  hire)  viz. 

that  in  confideration  of  afum  to  be  paidy  he  undertook  to  carry ^  i^c. 
Per  Holt  Ch.  J.  Comb.  334.  Trin.  7  W.  3.  B.  R.  Anon. 

rx.  Cafe  for  that  the  defendant  being  a  common  carrier,  and 
ufing  to  carry  goods  pro  mcrcede  between  Worcefter  and  Litch- 
field, the  plaintiff  delivered  him  a  guinea^  to  carry  and  deliver  to  her 
fin  ST.  and  that  the  defendant  in  confideration  of  fo  much  for  car- 
riage, promifed  to  carry  it  fafely,  and  deliver  it  when  required, 
which  was  not  done,  though  by  the  plaintiff  often  required,  and 
that  defendant  refufed  to  deliver  it  to  the  plaintiff,  &c.  It  was 
moved  in  arreft  of  judgment,  that  no  breach  of  promife  is  fet 
forth,  there  being  no  requeft  to  pay  to  T.  to  whom  the  money  i^ 
to  be  delivered,  and  fo  no  caufe  of  aftion  ;  and  though  the  plaintiff 
might  have  countermanded  the  gift  any  time  before  an  a£^ion 
brought  by  T.  and  confequently  might  have  had  an  a^ion  for  it 
againft  the  defendant,  yet  that  aftion  nmft  not  have  been  cafe,  but 
trover  or  detinue  \  and  therefore  here  is  no  foundation  for  this 
fpecial  a£lion,  without  (hewing  a  requeft  to  deliver  it  to  T.  Scd 
per  cur.  it  hcrngfaid  getierally  that  fbe  requejhd  the  defendant  to  de* 
livery  though  not  faid  to  whomy  and  it  being  after  verdi6l,  they 
held  it  well,  and  gave  judgment  for  the  plaintiff.     Holt  aj;;roto. 

II  JMod. 
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11  Mod.  273.  pL  20.  HilL  1709.   8  Ann.  B.  R.  Lewkner  tr* 
Plant. 

12.  Whether  non  affutnfftt  be  a  good  plea  to  an  a^ibn  brought 
igainft  a  common  carrier,  the  couft  doubted,  becaufe  the  foun- 
dation of  this  cuftom  is  upon  a  fuppofed  promife  to.  deliver  the 
goods  iafely.     8  Mod.  178.  Trin.  9  Geo.  Harrifon  y.  Green. 


(D)  Againft  an  Hoftler  [Innkeeper.]    Wbb  ihall  be 

faid  an  Hoji  chargeable* 


^r.  Aftion    [i.  TjE  muft  bc  a  common  inn-beeper  that  may  be  charged  for 
nH.V      ^8.     Adjudged.] 

45*  S.  P.— 

8.  P.  8  Rep.  31.  a.  in  Caiye*s  cafe. See  (G.  2.)  MafonT.  CraftDP.  ■         By  the  law  of  tbd 

land  a  commoa  inn-keq)er  is  bound  to  warrant  the  good;  of  hit  gueft.  D.  a66.  b.  marg.  pi.  9.  ckea 
H.  4.  Rot.  16.  Midd\  and  Pafch.  9  H.  4.  Rot.  69.  Midd*3dttoa  for  %  horfet  $  aad  Mkh.  13  H.  4* 
Rot.  6.  Sorr.  Will.  Cowper  v.  Robert  de  Croydon,  hoftler  for  ontf  horfe.  , 

Fbr  if  Ae  [2.  If  an  inn-kccpcr  be  fo  diftempered  that  he  is  non  fame  me- 
^•n*k  *"'  ifwrif,  and  a  gucfl  knowing  thereof  inns  there,  where  his  goods  are 
an  inn^he  fi^^^i  ^^  aftion  upon  the  cafe  lies  againft  the  inn-keeper;  for  he 
ought  at  hia  cannot  difable  himfelf  by  faying  he  was  then  non  fanae  memorise, 
^'^fafei  Mich.  40,  41  Eiiz.  B.  R,  between  Cross  and  Andrews.  Ad- 
bis  guerts^    judged,  but  not  entered.] 

goods>  and 

if  he  be  fick  hia  ferrants  ought  carefully  to  look  to  them,  and  he  cannot  difable  hidllelf  in  this  cafis 

any  more  than  ia  dcfbt  on  an  obligation.     Cro.  £.  622.  S.  C. 

C  22s  ]  ' 

S.  P.  cited  [3.  If  an  inn  comes  to  an  infant^  and  he  keeps  it,  and  hisguefls 
Ch^i^^^i  ^^^  robbed^  yet  no  a£tion  lies  againft  the  infant.  Mich.  40,  41 
ndjudged'ac-  EHz.  B.  R.  in  Cross  AND  Andrew's  cafe.     Agreed.} 

cordlngly.    Carth.  x6i. 

S«  (E)  pi.         [4.  If  a  man  tliat  is  not  a  common  hoji  bc  ajftgned per  bofpitatotem 

aotc'the  .     domini  regis,  to  receive  another  man  as  a  guefl^  he  is  bouml  to  take 

•  '     charge   of  the  goods  of  his  gueft.     Mien.  3  Hen.  4.  Rot.  28. 

Adjudged.] 

5-  Houfes  at  Epfomy  where  they  take  in  lodgers  and  boarders 
coming  to  drink  the  waters  there  during  the  feafon,  and  drefs  viC" 
tuals,  and  fell  them  ale  a  fid  beer,  and  entertain  the  horfes  atZd.  a  dajy 
butfeirtQ  mother  perfons,  is  not  an  inn  or  an  ale-houfe.  12  Mod. 
254.  Mich.  10  W.  3.  Parker  v.  Flint. 

6.  hftgn  is  not  v/Jential  to  an  inn,  but  is  an  evidence  of  it ;  per 
Holt  Ch.  J.     12  Mod.  255.  Mich.  lo  W.  3. 
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(E)  Againft  an  Hoft.     Who  (hall  be  faid  a  Gueji  to 

ba^e  an  Adiion. 

[i.  TF  my  goods  are  ftole  in  an  inn,  and  I  am  a  gueft  there j  Cro^^E,    , 
-*   but  mj  goods  were  delivered  to  the  hojller  upon  another  account^  Mkh.  lo^ 
I  (hall  have  no  a£lion  againil  the  hodler.     Mich.  40^  41  Eliz.  &4i*£iij, 
B.  R.  between  Bemon  and  Watson.]  ?•  R-  sc. 

"■  but  S.  P« 

4oes  not  appcae* 

fa.  If  a  man  comes  to  an  inn  voiib  a  hcunpery  in  which  he  hath  Cro, j,  iS«. 
certain  goods  (fcilicet,  hats  as  the  cafe  was)  and  departs  leaving  it  f^l,  ^  l^ 
nvith  the  hofl^   and  two  days  after  comes  again,  whereas  in  the  thcima- 
time  of  his  abfence  this  was  Jlole,  he  (hall  not  have  any  aftion  ^f«P«'  thit 
againil  the  hoft,  becaufc  he  was  fiot  a  gueft  at  the  time  of  the  Real"  ,,m„  -^ 
ingf  and  the  hofl  had  no  benefi  by  the  keeping  thereof,  and  ther^-  &  or  3  day% 
fore  (hall  not  be  charged  for  the  lofs  thereof  in  his  abfence.  Mich.  •^^  ^^^ 
5  Jac,  B,  R.  between  Jelly  and  Clarke,  adjudged.     And  Juf-  juftjcet 
tice  Williams  faid,  that  it  was  fo  adjudged  at  Hertford  term^  were  of 
which  intratur  Pdfch,  4  Jac.  Rot.  454- J  Sijlh'cimi. 

keeper  was  aot  chargeable  a«  a  common  hol^ler  for  the  goods  flokn  during  fuch  tjmef  unlefs  he  malcct  a 
fpecial  promife  for  the  fafe -keeping  of  them  j  and  the  adbon  ought  to  be  grounded  thereupon  ^  but  it 

bfi^g  a  new  cafe,  and  Fleming  Ch.  J.  being  abfent,  adjomatur. Noy  126.  S.  C.  fays,  that 

Che  morning  he  departed  he  told  his  hoilef»  he  would  return  within  2  days,  and  would  leave  his  hamper 
there,  in  which  were  many  hats,  and  his  hji  promijed  they  Jh.>ulH  be  fife  \  that  he  returned  accordingly, 
but  the  hats  were  ftole  ;  anJ  adjudged  that  querens  nil  cjpta<^  per  hilum,  becaufe  he  was  not  a  gueft  ac 
the  time  of  the  ileallngtand  the  hoft  had  no  profit  by  the  goods  being  there.  .    S»  C  cited  Arg.  Hoph. 

179.  and  in  z  Brownl.  255.  and  in  Lat.  iiy.  but  by  di^eicnc  namft,  and  in  neither  of  thofe  books  it 
the  point  in  Koy  of  the  hoft's  promife  mentioned. 

[3.  But  if  a  man  comes  to  an  inn  with  a  horfe  which  he  rides,  Noy  126. 
and  leaves  it  with,  the  hoft,  and  departs  from  the  inn  for  fcveral  ^-  p*  * 
days,  and  in  his  abfence  the  horfe  is  ftole,  yet  die  hoft  ftiall  be  cording^yl 
charged  for  it,  becaufe  he  had  a  benefit  by  the  continuance  of  the  — Cro.J^ 
horfe  with  him,  inafmuch  as  he  is  to  be  paid  for  it ;  and  fo  the  '^^  pl«  ia« 
owner  is  a  fufficient  *  gueft  to  have  the  aftion.  Mich.  5  Jac.  B.  R.  s.  P.— Mo* 
in  the  faid  cafe  of  Jelly  and  Clarke,  it  was  fo  agreed  per  ^77-  pi* 
curiam.]  -^c';;"" 

S.  p.  as  adjudged  accordingly.  ■  S.  P.  kut  otherwife  if  he  had  left  a  trunk  or  a  dead  thing* 
I  Saik.  3SS.  pi.  2.  Mich.  3  Ann.  B.  R.  Yoik  v.  Grindftone.  ^  p        ^ 

'  L  220  J 

[4.  If  an  hoft  inivtes  one  tofupper,  and  the  night  being  far  fpent,  *  I^«p«  3*« 

invites  him  to /lay  there  all  night,  if  h^  is  after  robbed,  yet  the  hoft  ^^,"^1^^** 

ihall  not  be  charged  for  it)  for  this  gueft  was  not  any  traveller,  in  Caiye^s 

2C  Eliz.  Carr's  case,  adjudged.     Cited  Pafch.  7  Jac.l  "^«»  s.  p. 

^  .   .  »        J       6  /  J       J  accordingly  | 

for  the  WTit  IS  ad  hofMitandas  homines,  &c.  tianfeuntes  in  eifdein  hofpitantesi  k^,  ..g  firov^ni* 

^54.  S.  P.  by  Coke  Ch.  J. 

[5.  [S«]  If  an  hojl  be  afftgned  per  hofpitatorem  domini  regis  to  en-*  Tbectfeof 
tertain  J.  S.  a*  a  guefl,  he  is  not  bound  to  warrant  J.  S.'s  goods  ;  Barnmol-. 
for  he  IS  not  a  traveller  tlut  i$  lodged  for  his  money  within  the   t,Js.  p.*** 

intent 


aaS  d&ion0  [as  to  InnkeqM^'s.} 

■  ■ 

158.  b.  intent  of  the  law.  Pafch.  3  H«  4.  Rot*  28.  adjudged*  BttttKerc 
^ainf  *      it  fcems  that  the  hoft  was  twt  a  common  b^."} 

citet  the  record.  Sec  (D)  pi*  4*  «        ^  - 

Poph.  1*7.  [6.  If  a  man  tdkes  my  horjij  and  rides  him  to  an  inn,  where  he 

7""s  *c  ^f^^^i  I  ^^^  ^o^  l^^vc  an  aftion  againft  the  hoft,  though  I  am 

but's/p.'  ^c  owner,  becaufe  I  am  not  his  gueft*    Trin-  15  Jac.  B.  R.  bc- 

dmiMcap.  tween  Robinson  and  Walter  ^  per  Cro.  &  Dod.  &  Hought. 

ff*f;'"r~  but  Mount,  c  contra.! 

Roll*  Rep.  -* 

449.  pi.  11.  S.  C.  but  S.  p.  does  not  appear.  3  Bulft.  169.  S.  C.  bat  S.  P.  does  not  appear* 

Poph.  1*7.  [7.  But  if  myfervant  upon  my  hufmefs  comes  to  an  inn,  an^ 

S  p'  doM  "^^^  ^P®"  ^y  horfe,  and  he  is  there  ftolt,  I  may  have  an  aSion 

not  appear,  againft  the  hoft,  becaufe  the  abfolute  property  is  in  me.     Trin. 

^.RoU.  ir  Jac.  B.'R.   between  Robinson  and  Waller,  por  Mount. 

l?6^;  Cro.&Dod.] 

S.  p.  does  not  appear.  ■  3  Bulft.  360.  S.  C.  but  S.  P.  docs  not  appear.— So  if  the  ferraaC 
bas  money  of  b'ls  mafter*s  in  a  bag  in  the  ion,  which  is  ftolen  by  default  of  the  inn-keeper  and  his  fer- 
Vant  I  adjudged  tbat  a^ion  Ges  for  the  mafter  \  and  faid  that  it  had  been  fo  refolvcd  before.  Cro.  J.  224* 
pi.  4.  Trin.  7  Jaft.  B.  R.  Beedlev.  Morris.  ■  Yelv.  162.  S.  C  accofflingly;  fot^  no  ono  can 
hx9t  (atisfa^on  but  he  that  has  the  lofs»  and  that  is  the  mafter ;  and  whether  he  were  ferrant  or  not  to 
the  plaiatiiFat  the  time  of  lodging  in  the  inn  is  not  materia] ;  for  if  he  was,  his  friend,  by^lrhom  he  feat 
the  mOney,  and  is  robbed  in  the  inn,  the  very  owner  fliall  have  the  aAion  ;  per  tot.  cur.  And  judgment 
accordingly.  ^^.S.  C.  cited  D.  158.  b.  marg.pl.  52.— ^S.  C.  cited  bat.  1271.^— Poph.  179.  citet 
$•  C.  S.  P.  adjudgedforthe  plaintiff.  Lat.  126.  Trin.  i  Car.  Dropev.  Tbairc.—Poph.  178. 

S.  C.  adjudged  accordingly— —Noy  79.  S.  C.  adjudged.*— Dal.  8.  pi.  t.  Mich.  7  £.  6.  cites  H« 
4*  S.  P.         ■    3  Bulft.  271.  S.  P.  by  Montague  Ch.  J.  * 

8.  Whitfield  J.  held,  xhztfoldiers  billetted^  though  they  had  been 
In  the  inn  14  daysy  were  guefts ;  and  denied  Caley's  cafe  8  Rep. 
which  ties  the  abode  of  a  gueft  to  3  days^  and  that,  if  the  abode 
is  longer,  it  ftiall  be  faid  a  commorancy  ;  for  he  faid,  the  time  may 
be  longer,  as  a  lawyer  at  the  aftifes,  a  gentleman  at  a  horfe-race, 
&C.     Clayt.97.  pi.  164.  1641.  Harland's  cafe. 

9%  If  an  attorney  hires  a  chamber  In  ah  Inn* for  a  nuhole  term^  the 

houler  is  not  chargeable  with  anj^  robbery  in  it,  becaufe  the  party 

is  quafi  a  Icflee.     Mo.  877.  pi.  1229.  cited  by  Warburton  J.  as 

refolved. 

S.C.  cited         10.  One  lefi  goods  in  an  inn,  and  wentjibroad  about  his  bud- 

>rg.  Poph.   ngfg^  and  returned  the  fame  dayy  the  hoftlcr  fliall  anfwer  for  the 

cSd"^4.  *  goods,  if  ftolen  in  the  mean  time ;  but  if  the  owner  does  not  re* 

Lat.  127 —  turn  within  3  or  4  tlaySf  it  is  otherwife.     Mo.  877.  pi.  1229. 

s.  c  cited    ^j^^j  |jy  Warburton  1.  as  i  Jac.  Sir  Edwin  Sand's  cafe. 
Cro.  J.  189.  '  -^  •* 

r  227  i 

But  Ibid.  II'  I^  ^  paflenger  lodges  3  days  together  in  an  inn,  the  heftier  is 

sfi-f.  Trin.  not  aufwcrablc  for  his  goods,  if  they  are  ftolen  out  of  his  cham« 
derid^ft^d,  ^^^»  per  Doderidge  J.  Lat.  88.  Pafch.  i  Car.  in  Guliclm's  cafe. 

thdt  if  ch- 

th'trn  cemi  to  Lomdam  to  fell  tbtir  clctbf  cndflay  a  week  or  wwre^  and /a  of  fuel  as  come  to  term  here,  yet  in 
Chefe  caies  they  (hall  have  an  wQCion  againft  the  hoft,  he  being  a  common  inn-keeper.  To  which  Jones 
agreed  \  but  otherwife  if  he  ftays  a  quarter  of  a  year,  or  boards  there ;  but  if  htfiayt  half  a  year  <ii  Ub- 
wt  fuch  agretmint  Jor  board,  &c.  he  is  within  the  cuftom._Popb.  179.  S.  P.  by  Jones  and  Dode* 
rid£C  J.  igrced.  ■  .  '  S.  P.  faid,  and  not  denied.  Het.  39.  50— It  wit  faid  at  bar,  and  not  de- 
nied, that  the  declaration  ftiould  fsy  trntijient  hojfitavit ;  for  if  he  boards  or  fojourfttfor  J  certain  fpace 
an  an  ins*  ths  a^Uon  decs  not  lie.     Hec  4.9.  Grimftop's  cafe. 

II  12*  An 


KStolUt  [as  to  IniikeepefiB.]  iij 

tt«  An  imi  itt  London  is  in  inn ;  tad  if  a  gveft  be  tolJbed  in 
fuch  an  inn,  he  (hall  have  remedy  as  if  he  was  paifingdirough  the 
(ornitry.  Poph.479.  Pafch.  a  Car.  B»R*  Drope  v.  Thaire. 

13.  If  one  comes  to  an  inn,  and  make^  a  prguious  control  fit 
Mp^gfi^  ^fi^  time^  and  does  not  eat  or  drink  there^  he  is  no  gueft^ 
but  a  Ickiger,  and  fo  not  under  the  innkeeper^s  proteflion }  but  if 
he  eats  and  drinks  there,  it  is  otherwife ;  or  LF  he  pays  for  his 
diet  there,  though  he  does  not  take  it  there }  per  Hol^  Ch.  J« 
ta  Mod.  255*  Mich,  to  W.  3*1  arg.  in  the  cafe  of  Parker  t«  Flint. 

« 

(E.  2)  Where  one,  in  refped  of  Intereft,  though 
ntn  the  very  Oueft,  fhall  have  an  Adion  again(t 
the  Hoftler. 

f  •  JF  sT  common  carrier  has  a  pack  of  goods  of  J.  S.  fj  carry  to  D.  OgKie,  an^ 
'-  and  it  isffoltfrom  him  in  a  common  hoftry^  J.  S.  fliall  have  ac*  ^  (^)  ^  V 

fioivagaioR  the  roftler  for  the  pack,  and  not  the  carrier;  for 

they  are  not  the  carrier's  goods  j  per  Brown  and  Portman,  and 

Hales  aoArded.    Dal.  8,  9.  pi.  i.  Mich.  7  E.  6.  Anon. 

a.  If  out  fends  money  by  bis  friend^  who  is  roUed  in  an  inn,  the 

tery  <mttt  ftall  have  the  adion ;   per  tot  cur.    Yelv.  262. 

Mich,  yjatc.  arg* 

If  ^LJhrangtr  takes  another^ s  horfe^  and  fits  hitn  up  in  an  inn^ 
he  is  ftokn  away,  the  party  may  have  nis  remedy  againfl:  the 

innkeeper;  perMountague  Ch«  J.    3  Bulft.  a 71.  Mich.  14  Jac. 


J.  If  a 
hi  is 


(t^)    Againft  an  Hoftler. 


tC^^^Sl 


[l.  |F  an  hoft  r^ufes  a  gueji,  uffn  pretence  that  bis  honfi  is  fill  tf  *•  ^'  ^ 

^  euefts,  if  this  be  falfc,  an  adion  upon  the  cafe  lies.  Pafch,  i3[  poddll 
4j  %  rru  &Ma.    Dyer  158.  32.]  ridge  and 

Chamber- 
hiiie  J.  ft  Ron.  Rep.  345«— S.  ?•  per  tor.  Pabn.  367.  Ot.  yj\»  Br«  Adion  Air  U  Cafe,  pi.  76.  cltei  39 
H.  6.  I  d.  So  of  a  viaualUr  vfbo  wUi  mt  felt  mi  vStuIs  |  and  yet  in  debt  for  thefe  vidnala  the  dc* 
fbidtnt  may  wage  kit  law.  Per  Mo!le  J.  per  Pri^  it  it  true  s  for  the  Fidualler  or  boiUer  it  not  bound 
to  leil  yoa  hb  vitals,  nnlefs  he  will,  nor  the  hoftter  to  lodge  yon  againft  his  unlU  Qowtn  thereof  | 
lor  tbte  tt  leemt  by  hii  xcafon,  thataAion  upon  the  cafe  does  not  lie.  Qacie ;  for  it  feemi  that  if  am 
bo/Utr  tuUl  mt  lodge  a  msti^  thecoifiahUf  upon  ampirnnt^  fimll  tomtl b'mm  And  per  DAby,  an  hoftler 
N  aar  hoand  to  gk/e  meat  to  hit  gtieft*i  horje  till  be  be  paid  beforehaoa  \  for  he  is  not  boond  to  truft  him«  , 

S.  C.  cited  9  Rep.  87.  b.'— Note  by  allthe  jufticet,  that  if  a  common  hoftler  tvi//  nu  lodge  wup 
I  Aali  ncK  hatean  adion,  bvt  tomplain  to  tbo  ruUr  oftbttiiilf  and  he  ftiaU  take  dire^Hon  upon  It.  Br.  Ac- 
tion fur  ie  f  Cafe,  pi.  92.  cites  5  £.  4.  2.— Dalt.  Juft.  cap.  7.  f.  8.  makes  a^cre  how  the  officer  fliaS 
compel  him ;  and  fays  it  feems  ^at  all  the  officer  can  do  ii  either  to  csufe  fuch  alehoufe-kecpcr  to  be 
Ibppiieflbd,  or  Co  prefent  fuch  ofience  at  the  aflifes  or  feffiont  of  the  peace*  that  fo  fnch  bftendermay  bo 
thereupon  ihdiAed  ;  and  lays  that  at  a  Lent  affifes  161X9  W  ^^'  J*  deUfcred  it  in  his  charge,  fbat 
an  inn-keeper  or  alehoufckeeper  offending  herein  might  be  itidiBedf  finedj  and  impr  fined  for  the  fame^ 
or  eift  that  the  party  grieved  might  have  an  aftion  upon  the  catb  agaloft  the  ion-keeper  or  alehoufe* 
keeper  lefnfing  to  lodge  him.— > Hawk.  PI.  C.  215.  cap.  7S.  f.  a.  S.  P.  and  cites  S.  C. 

If  an  inn-keeper /tfiri  down  bisj^n,  but  ftili  keeps  %n  hoftry,  caie  lies  for  dcnyiag  to  loJge  a  trarel- 
kr  for  his  money  j  but  otherwife  if  he  takes  down  his  fign,  and  gives  otcr  keeping  an  inn.  Godb. 
346.  in  pl.  440.  IVin.  II  Jv.  fi.  R.  by  Dodderadge  J.— S.  P.  by  Ley  Ch.  J.  and  I>>«1deridge  and 
Chamberlaine  J.    1  Roll.  Rep.  345,  346.  in  S.  C— Paim.  ^74.  S.  P.  in  S.  C.  by  Dodderidge. 

Vol.  I.  .  S  [a.  H 
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328  SftiOtUSI  [as  to  Intikeepei^.] 

[2.  If  a  traveller  comes  to  an  hoftler  to  lodgCi  and  the  hofl  ajfigns 
*Br.  Aaion  him  a  chamber  to  put  his  goods  in^  and  after  the  gueft  is  there  rol^id 
fur  le  Cafe,  of  his  goods,  he  iliall  have  an  a£tion  upon  the  %afe  againft  tk# 
I.e.   ^*"*  ^^^*  *  4^  ^^'  i^.. adjudged.     And  there  faid  to  be  adjudged  in 

the  council.  Co.  8.  Calye's  cafe  32.]  ' 
I-  -A  »^  [3.  If  a  man  comes  to  a  common  hoftler  to  lodge,^  and  defires 
t  Fol.  4.  that  his  horfe  be  put  to  pajlure^  and  the  hoft  puts  him  to  pafture 
^  -~  accordingly,  where  the  hoife  x^Jlole^  the  hoft  fliali  not  be  charged, 
accor'di'ngiy  t  beciiufe  thc  hoft  is  not  bound'  by  the  law  to  anfwer  for  any 
4  Le.  96.^1-  thing  which  is  out  of  his  inn,  but  only  for  thofe  things  which 
196.  Wind-  are  within  his  inn.  Co.  8.  Calye  32.  b.  Refolved  Hill.  37 
MnaTl—  Eliz.  B.  R.  between  Dale  and  Gibson  agreed  ;  but  there  faid, 
%  Brown],  that  before  it  had  been  held  contra  per  curiam.  Pafch*  40  Eliz. 
?^i*  ^'  ^\   B.  R*  between  t  Mosley  and  Fosset  per  curiamj 

by  Fofter  J.  ^  r  .  ^      #■* 

}  Mo.  543.  pi.  720.  HUi.  4o£liz.  S.  C.  but  S.  P.  does  not  c%arly  appear. 

%,  P.  roled  [^4,  But  if  the  owner  does  not  require  the  hoft  to  put  his  bcrfe  to 
4  Le-^Tl!^  IT''^  t)ut  the  hoft  docs  it  of  his  own  head,  he  Ihali  anfwer  for 
pi.  i'96.       it,  if  the  horfe  be  ftole.    Co-  8.  Calye  32.  b.^ 

Windham  v,  ^ 

Mead.— 2Brownl.s55.  S.  P.  by  Fofter  J«  ■ 

Afo.  543.  [5.  [Bufl  if  the  hoft,  upon  command  ffthi  gu^^  puts  thc  horfe 
S '  C*°but  ^°  &^^^»  ^"^  ^^^  horfe  by  the  voluntary  and  vnfful  negligence  of 
s!  P.  does  tlie  hoft  is'jlole ;  as  if  the  hoft  voluntarily  leaves  open  the  gates  cf 
act  clearly  the  ground,  by  which  means  the  horfe  ftrays  out^  and  fo  13  ftok 
thJre'the^"'  or  loft,  an  aftion  upon  the  cafe  lies  againft  thc  hoft.  Pafch.  40 

cafe  is,  that  EHZ.'  B.  R.   bctWCCn  MoSLEY  AND  FoSSET.      PcF  Poph.]    • 
the  defen- 

dant  took  the  horfe  to  grafs  at  2s.  per  week,  and  was  to  keep  him  fafe,  and  rC'^eliver  him  wfaea  re- 
quired ;  and  fhewed  that  he  kept  it  fo  negligently  that  it  was  taken  away  by  peKons  unknown*  Upon 
demurrer  Popham  and  Fenner  held,  that  the  a£lion  lay  not  without  alleging  a  requeft  to  re -deliver ;  and 
likewifethat  the  horfe  was  eloignoil,  dead,  or  lod}  but  Gawdy  and  Clench  c  con^a,  the  aOion  beiu 
founded  on  the  negligence,  and  fpecial  aflumpfic  to  ktep  him  fafc.  .  But  aU  agreed,  that  without  fiMf 
Ipecial  aflumpfit  the  adioa  would  not  lie.  ' 

6.  If  one  brings  a  bag  or  cheft  of  evidences  or  obligations,  deeSs^ 

%  or  oUier  fpccialties,  and  they  are  loft  by  'default  of  thc  hoftler,/ 

the  hoftler  ftiall  anfwer  for  them.     8  Rep.  33.  a.  Pafch.  26  Eliz. ' 
B.  R.  in  the  5th  refolution  in  Cale/s  cafe. 

7.  An  innkeeper  is  not  compellable  to  receive  the  horfe  ^znj, 
if  his  majter  is  not  lodged  there.  2  Brownl.  254.  Per  Coke  Ch.  J. 
Pafch.  7  Jac. 

8.  If  an  hoftler  keeps  a  horfe  left  with  him  at  livery  fo  ncgK- 
gently  that  he  is  taken  out  of  his  Jlable,  and  rid  a  hng  journey,  and 
Jamagedj  an  aflion  lies ;  fo  if  he  keeps  him  fo  negligently,  that 

I  he  is  beat  or  abufed,  or  wanted  reafonable  provender  in  his  inn.  6  Mod* 

224,  225*  Mich.  3  Ann.  B.  R.  per  tot.  cur.    Obiter.^ 


Z&lOtl0  [as  to  Innkeepers^] 

.(G)  Againil  an  Heftier.   Collateral  Matter  to  excufi 

the  Hoftler. 

f  !•  J  F  an  hoft  refujis  a  gueft  hecanfe  his  houfe  is  full  of  ^ic^s^  and  I^Jd-  Jntht 

*  ^c  party  fays  that  he  iviilfbift  among  the  other  guefls^  and  ^^*  **^ 

there  he  is  rehbed^  the  hoft  (hall  not  be  charged.     4^  5  Ph.  &  Ma.  an  HostI 

Djrcr  158.  32.]  ^«»^or 

BiiDoi.— .Beodl.  60'.  pi.  103.  S.  C.  by  the  name  of  Bird  ▼.  Bird  iccordingly  by  all  th^  juftices  of 
C.  B.-*And.  19.  pi.- 69.  S.  C.  accordingly;  and  by  And.  and  Beodl.  it  appears  that  the  pUintiff 
went  to  a  bed  ia  the  inn  by  fufierance  of  another  perfon^  bat  without  the  afTeot  of  the  hoftler  or  bia 
fervantt. 

%  a 

'    [2.  If  an  hoft  tells  a  guejl  that  he  mufl  go  abroad,  and  fo  he  can-  S.  P.  Br. 
not  be  attendant  to  him ;  and  thereupon  the  gueft  takes  up  bis  j^  ^aT  dT 
lodging  there  at  his  peril,  if  his  goods  are  ftole,  the  hoft  fliall  not  41.  citea 
be  charged;     1 1  Hen.  4.  45.]  s.  c.  And 

the  hoftler 
pleaded  that  he  told  the  plain^iflT.that  he  could  not  Xakh  upon  him  the  charge  of  the  gooda,  becaufe  he 
muftgo  early  in  the  morning  to  the  (her'tft'  upon  a  writ  of  inquiry,  ftc.  and  that  thereupon  the  piaintifF 
miked  him  to  deliver  the  key  of  his  chamber  and  ftable,  which  die  defiendant  did  accordingly,  and  went 
hia  way,  &4i  The  court  agreed  that  the  delivery  of  the  key  was  nothing  to  the  purpofe }  but  per  Hilly 
when  the  defendant  notifiad  that  he  could  not  attend,  and  thereupon  the  plalntin  took  up  his  lodgiq|r 
there  at  hit  peril,  the  defendant  was  d.fcharged.  And  per  cur.  none  fiiall  be  compelled  to  anfwer  aa 
hoftler  but  a  common  hoftler.  And  becaufe  the  plaintiff  bad  tnt  cmnttd  that  the  dffendant  was  a  etm^ 
mon  hoftler^  tnr  Joes  it  apptar  of  reccni,  therefore  the  plaintiiF  took  nothing  by  his  writ.  Quod  nota. 
And  though  the  de^dant  admitted  fuch  writ,  and  counted^  yet  if  the  court  perceive  it  thty  will  not 
penait  it,  by  which  judgment  was  ot  fupra. 

[7«  If  an  hoft  tatis  in  a  gueft,  and  goes  abroad  of  his  own  head 
without  procefs  of  law,  yet  he  muft  anfwer  for  the  goods  of 
his  guefti  for  he  ought  to  have  a  fervaiit  to  take  care  of  them  in' 
his  abfence.     1 1  Hen.  4.  45.] 

[4.  So  it  feems  it  would  be,  if  he  was  at  another  place  by  a^ion 
of  law ;  for  his  fervants  ought  to  have  the  care  in  the  mean  time* 
*  Contra  11  H.  4.  45.] 

5.  A£lion  upon  the  cafe  againft  an  hoftler,  becaufe  he  carried  ^  it  is  no 
mway  his  goods  in  his  hoftry,  which  were  embezzled  by  ill  people  ""^1!%/°' 
£or  default  of  good  kcepin^i  &c.  and  the  defendant  faid,  that  he  fay,  chat  St 
did  pot  deliver  the  goods  to  him,  and  alfo  that  he  had  the  ^  key  of  his  dtlivered  to 
chamber,     Et  non  allocatur,  but  judgment  for  the  plaintiiF,  and  J^'fJ^'^ 
elegit  awarded  of  the  land,  which  he  had  the  day  of  the  judgment,  and  cbamher  in 
not  Ihe  day  of  the  writ ;  and  he  prayed  capias  adfattsfac*  which  ^hicb  the 
was  denied,  as  where  hue  and  cry  is  made ;  for  he  did  no  wrong,  ^jfti^f^'^J 
but  laches. .  Br.  A£lion  fur  le  Cale,  pL  15.  cites  42  £.  3.'  1 1.        gueji  ujt  the 

door  of  the 
thanAeropemi  for  he  ought  to  keep  the  goods  of  his  guefts  there  in  fafety.     S  Rep.  33.  a.  Paich.  a6 
£tis.  B.  it.  in  the  4th  resolution  in  Caley'6  cafe.     And  Tays  that  with  this  refolution  agrees  iz  H.  6. 
ftf*  b*   11  H.  4.45.  a.  b.  4f%  £.  3.  II.  a« 

6.  Where  a  man  is  lodged  in  a  chamber  with  me  by  my  good  will,  ?•  P»  For  it 
end  not  by  the  hosier,  and  he  robs  me,  the  hoftler  ftiall  not  be  ft^ii""  £*'^^'' 
charged.     Contra,  if  he  was  lodged  there  by  the  hoftler.     Br.  have  foch  a 
Action  fur  Ic  Cafe,  pi.  c8.  cites  22  H.  6.  21.  per  tot.  cur.  cmpanion 

*      •'  or  lervanc. 

8  Rep.  33.  a.  ia  the  ^4i  reibltttioAiA  Calty^i  cafe,  cites  $.  C« 

S  a  7-  ^^ 


*3^    .  &ftfd!1lf  [Sis  to  Innkeepers.] 

7,  And  If  my  onunfervant  who  comes  with  me  rohs  me  in  fhi  Metjf 
ihe  hoftler  ihali  not  be  charged.  Qj^od  nota.  Bh  A£bi<m  llxt  \t 
Cafe,  pi.  58.  cites  22  Hr  6.  21.  per  tot.  cur. 

8.  A  clothier  came  to  an  inn  with  a  waggon  of  woo!  to  Iodg« 
therC}  and  at  his  entry  the  hofiUr  totd  him,  that,  if  he  ntfouU  benfie 
Urn  to  take  charge  cf  hit  waggon,  hefhould  draw  it  into  the  inner^ 
court,  or  otherwife  he  would  not  anjwerfor  it.  The  clothier  did 
not  do  (o,  and  the  wool  was  ftolen.  In  a£lion  brought  againft 
thehoftler^  he  was  difcharged  by  this  fpecial  matter.  Mo«  159* 
in  pi.  299.  cited  by  Periam  as  adjudged  in  7  &  8  Eliz* 

i,  t.  ciiej  9*  I"  action  againft  ^an  hoftfer  for  goods  loft»  he  faid^  in  exctife^ 
8  Rep.  33.  that  he  bid  the  plaintiff' put  hir  goods  infuch  a  chamber,  and  hch  therh 
JnCakyy  ^  thcf'e,  ahd  then  he  would  warrant  them,  bat  not  otherwi/f^;  but 
that  the  gueft  let  them  lie  in  an  outer-court  at  large,  where  tfier 
were  ftole.  Upon  demurrer,  the  opinion  of  the  court  was  againft 
the  plaintiff.  D.  266.  b.  pL  9.  Mich.  9  &  10  Eliz.  Saunders  r. 
Spencer. 

10.  In  cafe  againft  an  hoftler  for  goods  ftolen,  the  defendant 
fleaded  an  agreetnent  between  them,  that  the  defendant fbould  not*  be 
charged  fir  any  goods  brought  by  the  gueft,  except  fitch  at  he  deliwrei 
to  the  hojller  or  his  wife ;  and  faid|  that  he  did  not  deliver  the  good^ 
ftolen  either  to  him  or  his  wife,  and  fo  not  chargeable*  And 
the  court  held  this  a  good  plea  in  bar^  Mo*  t58»  pi.  299.  Hi& 
2<$  £li2.  l^rand  v.  GIafle# 

11.  If  an  innkeeper  demands  of  his  gueft  to  tell  him  what  goois 
0r  money  he  has  brought,  ivbererf  he  fball  be  ehdrgei,  andihe  ^beft 
fays  he  bos  none,  orlefs  than  he  really  hms,  the  kolUer  fliadl  not  be 

*    ehargteble  if  the  goods  are  ftdkn ;   per  Anderfen^  but  WimU 
ham  and  Periam  e  contra.    Mo.  158.  pK  299*  IfiH.  .25  EKis. 

1 2.  Though  the  gueft  does  not  deliver  his  goods  to  tht  hoftler  tt 
ieep,  .nor  acquaints  him  of  them,  yet  tf  they  are  ftblen,  the  hoftler 
fiiall  be  charged.  8  Kep.  33.  a.  Pafch.'  26  £li2.  B.  R.  tn  thd 
4th  refoiution  in  Calye*$  cafe,  and  fays,  that  with  thid  atecdrds 
42  £.  3.  II.  a. 

13.  The  not  hno^oing  by  tvhom  the  goods  nvereftUo  is'no  eicitft 
for  thr  hoftler,  but  that  he  fliall  be  charged.  8  Rep;  33.  a,  IH 
t^aiye'ft  cafe,  cites  22  H.  6«  38*  8  R.  2.  tit.  Hoftlef  7. 


(G.  a)     Adions  againft  an  Innkeeper.     Writ  an^ 

Declaration.  ^ 

X.'I^RIT  of  trefpafs  vi  (5*  armis  was  maintained  againft  to 
^^    hoftler  for  one  who  loft  his  goods  in  default  of  his  hoft. 

Thel.  Efeg.  114.  cap.  24-  f.  14.  cites  Mich.  8  R.  2.  Hoftler  7. 

and  fays,  the  form  of  the  Regifter  fot.  105.  is  to  fappofe,  jtim 

maJefaifores  quandam  cameram  in  quay  &C.  in  defeSiu  def  vi  tf 

armit  noBanter  fregerunt,  tic.  '* 

Br.  Count,        %.  In  cafe  agaihft  an  hoftler  for  not  fafely  keeping  the  goods 
|i.  Si  cUo   of  Y^  gueft,  &c.  the  vtrU  may  i$  J.  N.  yeoman:^  or  3ie  like,  bit^ 

MB 


$Xtion0  [as  to  Indceepers.]  ^934 

|n  the  Jeclaration  heJbaU  be  named  common  bofUer:  and  otherwife  ^r*  ^^^^ 
the  writ  doe$  not  lie.    Br.  General  Brief,  pi  i6.  cites  ii  H«  ^'ztl%. 
4"  45*  (^'')  ^^^^ 

S.  C.  — ^Thel.  Dig.  51.  Ub.  6.  cap.  5.  f.  1.  cites  S.  C. Br*  A^onfur  le  Cafe,  pi.  58f  cittf 

SI  H.  6.  If.  where  tHe  writ  was  labourer  but  the  count  was  hoftler.— *-Thel.  Dig.  51.  lib.  6.  ci^* 
5.  f.  2.  cites  II  H*  6.  241  S.  C.  that  one  may  h^ve  writ  againit  one  who  is  a  common  hoftier,  wich- 
«iut  iMuning  him  hoAier  in  the  writ.  The  writ  need  not  mention  that  the  defendant  keeps  a  (9sb- 

moH  inn  \  for  the  words  of  the  writ  in  the  Regifler  are  infra  hofpitium  ejufdem  B.  but  it  is  to  be  lb  in- 
tended in  the  writ  ^  for  the  recital  of  the  writ  is,  hofpitatores  qbi  communic  hofpitia  tciientj  &c.  and 
the  one  part  ought  to  agree  with  tHe  other.  And  the  plainti/F  ought  to  count  that  he  tolds  coiftmune 
laolpicium.  And  fo  the  boojts  of  22  H.  6.  2i«  1 1  H  4.  45.  a.  b.  10  £l?e.  D.  '266.  ^c.  arc  wellxr- 
conciled.    S  Rep.  j2.  a.  b.  Pafch.  26  £liz.  B.  R.  in  the  ift  refoiution  in  CaUy's  cafe* 

*  In  cafe  for  goods  ftolen  out  of  the  inn,  it  was  moved  after  vetdi^,  that  it  was  U9t  a/leged  to  he  in 
tkmmuni  bofpitto*  (Quxre  if  both  in  the  writ  and  Jeclar^ion}  yet  bccaufe  the  declaration  laid  It  as  the 
cUftom  for  common  inns,  and  then  (aid  that  he  hofpiucu&  in  hofpitio,  ice.  it  wa&  adjudged  for  the  pbua* 
tiff;  for  it  (hall  be  intended.  And  it  is  domus,  and^c  hofpinum,  if  it  be  not  commune.  Hob«  245* 
pi.  307.  Mafon  T.  Grafton. 

3.  If  one  declares  of  goods  carried  away  out  of  an  inn^  he  ne^d 
9^  count  who  carried  them  away.     Br.  Toil»  pL  2.  cites  9  H*  6.  45% 

4.  Trefpafs  upon  the  cafe  againft  W.  H.  labourer,  inafmuch 
9S  accoijding  to  the  law  and  cuftom  of  the  realm,  an  hoftler  whQ 
hokU  common  hofteries  ought  to  keep  the  goods  of  them  who  are 
lodged  ih  their  hofteries,  fo  that  no  damage  (hall  come  to  then^ 
by  perfons  unknown,  and  that  certain  goodsj  and  ihewed  what 
ot  the  plaintiff's  were  carried  out  of  the  houfe  of  the  defendant 
by  perfons  unknown  ;  and  the  writ  was  awarded  good  according 
tq  the  law  and  cuftom  of  the  realm  ;  for  tlie  cuJlom  Qf  th^  re^n^ 
is  the  common  law,  and  where  H  is  the  common  /aw,  there  bf  need 
not  rehearfe  the  cuftom.     Contra  where  it  is  private  cujiom^  and  not 

die  common  law.     And  the  writ  nor  the  f  count  did  rmt  rehfarjf  f  In  the 
that  the  houfe  of  the  defetidant  was  a  common  hffiiryy  but  they  °^^f«  <*f?}^ 
pafled  over,  &c;  and  the  writ  was,  that  loog,  of  the  plainti^  flfaVtbe^"^ 
l/i  ho/pitio  drfendeatif  hofpitati  receperunt^  &c«  which  WOr4  (hofpi^  count  wu 
$ati)  per  Aicu,  has  relation  to  the  perfon  of  the  plaintiff  and  not  ^^^'^  ^"* 
to  the  soods ;  for  the  perfon  may  be  lodged  there^  and  the  |oos»  fmltVo 
in  another  houfe,  where  the  writ  ihould  be  locis.  ipfius  quer^  here. 
Mikm  invent  cepit^  Sec.  and   yet  the  writ  was  awarde4  good« 
Br.  A£tion  fur  Je  Cafe,  pi.  58.  cites  22  H.  6»  2i. 

5.  Plaintiff  declared  upon  the  common  cuftom  of  the  realmi  7elT.  r62« 
chat  innkeepers  ot^ght  to  keep  the  goods  of  their  gueftsy  and  all  pthert  |'  ^*  ^ut 
foods  brought  into  thefr  innsfafdy^  isfc.    After  vf  r^i^  for  the  phlin*  n^  app^. 
ttiF,  it  was  moved,  that  there  is  no  fuch  cuftom  that  the  goods  —Let.  itj. 
of  others  (hould  be  fafcly  kept  unlefs  they  were  guefts ;  fed  non  ^*?  |'  ^' 
allocatur ;   for  the  cuftom  is  fufficiently  alleged  to  maintain  the  f,y|J  thaub 
afkion.  Cro.  J.  224.  pL  4.  Trin.  7  Jac.  B.  R.  Beedie  v.  Morris,  is  the  pre. 

cedent  in 
Lord  Coke*s£ntrie8y  fol.  ';45.  ita  quod  damnum  non  eveoiac  hofpitibus  nee  aliquibua  altb,  *-«•  -        _ 
Foph.  179.  cites  S.  C.  and  S.  P.  and  fays  ic  was  ^Ifo  refoWed  that  the  maier  who  brought  the  adiioa 
ed^ht  to  conclude  that/re  difi^lu^  &c.  and  apply  the  cu/tom  to  hiaUeif  as  being  ipaAec. 

6.  U  z  fervant  be  robbed  in  ^n  inn^  the  matter  may  have  an  ^oph*  179* 
a£bion  againft  the  common  hoftler^  apd  need  not  Jbew  that  the  p  ^'  j,,^* 
Jkrvant  was  in  his/ourfieys  for  he  Vfizj  be  at  the  end  of  it,  as  at  127.  s.  c 
London  about.Iua  bufinei^.    Noy.  79.  Trin.  }  Car.  fi,  R.  Drope  *  s.  p. 
v/Thaire, 

rr  S3  7-  And 


^  •  *  •  ■  , 

^31  :j;  d&tOtlJGl  [as  to  Innkeepers.] 

7.  And  there  it  is  faid  by  Jones  and  Dodcridge  J.  that  fti^ 
recital  of  the  cttfiom  is  not  material,  becaufe  it  is  the  common  law. 
And  judgment  for  the  plaintiff.  Lat,  127.  Trin.  i  Car.  B.  R^ 
Drope  V.  Thaire, 

8.  In  cafe  by  a  carrier  for  goods  loft  out  of  an  inn,  the  count 
was  of  certain  pach full  of  linen  cloth  and  other  goods.  After  venii£t 
It  was  moved,  that  it  did  not  appLar  what  Tort  of  cloth  it  was, 
nor  of  what  value,  and  fo  uncertain.  But  Roll  Ch.  J.  held  the 
declaration  good  enough,  efpccially  after  a  verdift.  Sty.  370, 
Pafch.  1653.  Herbert  v.  Lane. 

9.  An  innkeeper  was  indlBed  for  not  receiving  one  taken  ill  with 
the  fmcJl-poXy  and  it  was  quaflicd  for  not  faying  he  ivas  a  traveller, 
12  Mod.  445.  Hill.  12  W.  3.  the  King  v.  Luellin* 

iSalk.  404.  10.  In  cafe  againft  an  innkeeper  for  damaging  a  horfe  left  with 
butS.P.^'  him  flr/ /iv^y,  \t  need  not  he  fke%vn  in  the  declaration  that  the  de^ 
doet  not  ap.  fendant  agreed  to  maintain  and  keep  the  horfe  for  a  pr^emium  ;  for 
F*'—  fince  it  appears  by  the  declaration,  that  the  horfe  was  delivered 
s.  c.  but*  ^^  ^^  defendant  nimfelf  to  be  kept,  &c.  for  a  reafonable  prico 
8.  P.  does  to  be  paid  to  him  by  the  plaintiff,  one  cannot  intend  but  that  the 
>K>t  appear,  defendant  agreed  to  it.  2  Ld.  Raym.  796.  Mich,  i  Ann, 
Stanian  v.  Davis. 


[  2351 3   (G.  3)    Plea  by  Hoftler  in  Adions,     Good  or  not. 

1.  'T^HE  efcheator  of  North.  Brought  oHion  upon  the  cafe  for  thg 
^  king  and  for  hiinfelf  that  whereas  he  was  travelling  to* 
wards  London  m  the  king's  bufinefs,  he  came  to  H.  and  v)a$ 
lodged  in  thi  houfe  of  W*  mho  delivered  bitn  a  chatnher  to  put  in  his 
ftuffi  and  put  m  fo  much,  &c.  and  (hewed  what,  which  was 
carried  away  wrongfully,  and  to  the  damage  of  ao  1.  and  W. 
came  ^ndfaidj  that  not  damnified  bj  his  default ;  and  no  plea^  be- 
caufc  it  was  not  denied  but  that  the  defendant  is  a  common  hoftr 
ler,  and  that  the  plaintiff  was  lodged  with  him,  during  which 
'  time  he  ought  to  be  protected  by  the  hoftler,  by  which  the  plain- 

tiflF  recovered  his  principal,  and  40$.  damages  by  award,  which 
feema  to  be  cofts,  becaufe  he  anfwered  for  himfelf,  his  f^prvantSi 
his  chambers,  and  his  ftables ;  and  the  plaintiff  prened  ceipw  ai 
fatisfacient  becaufe  the  defendant  came  by  capias.  Per  Knivet^ 
you  (hall  not  have  it,  for  he  is  not  charged  of  his  ottm  aB^  hut  by. 
the  law  t  by  which  xhtj  prayed  elegit  of  the  land  which  he  had  when 
hefirfl  came  in  to  anfwtr^  which  was  the  other  term,  and  co\il4 
pot  have  it,  but  day  of  the  plea  pleaded*  Br,  A^ion  iur  le  Cafe^ 
pi.  86.  cites  42  Aff,  17, 

2.  Trefpafs  againft  sm  hoftler  by  cuftom  of  the  realm^  where 
he  counted  that  hisfefvant  was  lodged  there^  and  'j  of  the  borfes  tf 
the  plaintiff  were  fhle^  &c.     The  defendant  pleaded,  that  he  we^ 
'  '  not  a  conitnon  hojiler^  nor  the  fervant  of  the  plaintiff  was  ttctJodged 

there  J  but  by  prayer^  Prift,  and  the  other  C  CQntra.  Br.  AOoad 
fur  iq  Cafe,  pi.  28.  cites  2  H.  4*  7i 


[as  to  Innkeepers.}  '  ^^^ 

*   J.  Trcfpafs  npon  the  cafe  againft  an  hoftler,  for  goods  of  the  Br.  Aaton 
plaintiff  taken  out  of  the  hoftery,  who /aid,  that  he  delivered  the  ^f'  ^"L^^^ 
hej  of  the  chamber  to  the  plaintiff',  and  be  brought  A.  B.  and  C,  D»  | 'J,  *  "^"^ 
"with  him,  who  carried  away  the  goods.     The  plaintiff /aid,  that  the 
/aid  A,  J5.  and  C,  Z).  whom  he  brought  into  the  chamber,  did  not 
carr^away,  &c.     Per  Newton,  this  is   negative  pregnant,    viz. 
that  they  did  not  take  the  goods,  and  another,  that  he  did  not  bring 
them  into  the  chamber  ;  therefore  (hall  fay,  that  he  did  not  brhig 
them  [into  the  chamber  J,  &c.  or  that  they  did  not  carry  away  ht$ 
goods.     Quod  nota.     Br.^egativa,  pi.  22.  cites  22  H.  6.  21. 

4.  And  It  is  faid  there,  that  to  /ay  that  the  goods  were  not  carried^  Br.  Adion 
away  in  default  tyf  the  defendant,  is  a  good  plea.  Br.  Negativa^  ^"'  '*  ^■^•' 
pi.  22-  cites  22  H.  6.  21.  S.'c'  * 

5.  Trefpafs  upon   the   cafe  againft   a  common   hoftler,  and  g,  p.  Br. 
counted  accordingly.     The  de/endant /aid.  That  they  were  not  taken  Aftion  Aic 
m  default  of  him  nor  of  his  /ervants ,-  and  it  was  held  negative  preg'  **  ^*^*»  ^ 
nant,  by  which  he  /aid,  that  the  plaintiff  him/elf  lodged  a  per/on  s.c.* 
unknown  with  him  in  his  chamber  in  theho/lery,  who  carried  away 

the  goods  s  ab/que  hoc  that  they  were  carried  away  in  default  of  him  or 
his /ervants  i  and  yet  hM  pregnant^  by  which  he  waved  it,  and' 
faid  that  the  goods  were  not  carried  away  out  of  his  hou/e  modo  l^  foT" 
ma,  prout,  &c.  &  fie  ad  patriam.  Br.  Negativa,  pi.  24«  cites  22 
Hx  6.  38. 

(G.  4.)    Againft  an  Hoftler.     Judgment,  &c.       [  233  ] 

I*  tN  trejpafs  upon  the  cafe  againft  an  hoftler,  for  ill  keeping  of  Br.E)cigent> 
-*   the  goods  in  his  hoftery,  the  plaintiff  recovered,  and  prayed  s/c^-l IIT* 
c^.  fa.  and  was  denied  \    for  it  is  not  a  tort  in  the  defendant,  but  s!  P.  be- 
laches.     Br.  Execution,  pi-  i6.  cites  42  E.  3.  11.  caufeAr /*    - 

mt  ehurgtd 
hy  a  tortious  aff,  htit  by  his  negligence  an4  f>y  the  ftno.     Ibid.  pi.  127.  cites  S«  C.  S.  P.  Ibid.  p|. 

87.  per  Knivet,  cites  42  Aff.  17.  Ur.  Elegit,  pi.  17.  cites  S.  C. 

2.  In  cafe  againft  an  inn-keeper  for  goods  loft,  the  plaintiff  'Vdv.  162. 
had  judgment;  and  it  was  aiBgned  for  error  that  the  judgment  s!p.*d^i 
ought  to  have  been  quod  capiatur,  and  not  in  mi/ericordia,  accord-  nit  appear* 
ing  to  the  precedents  Hill.  9  H.  7.  Rot.  310.  the  old  Book  of  En- 
tries 377.  which  is  a  capias  \  for  this  a£):ion  comprizes  in  itfelf  a 
contempt  contra  legem,  &c.     Sed  non  allocatur;  for  it  is   not 
fuch  contempt  for  which  the  king  ftiall  have  a  fine,  as  it  is  in  ac- 
tions which  are  contra  pacem.     Cro.  J.  224.  pi.  4.  Trin.  7  Jac. 
Y^.  R.  Beedle  v.  Morris. 


(G.  5)    Remedy  for  Hoftler  agaiaft  his  Gueft. 

K,  A   Man  was  arraigned  of  felony,  and  it  was  found  that  he  A  (wd 
^*  was  a  lodger  in  the  houfe  of  J.  N.  and  went  to  his  bed,  '"*)'  ^ 
and  at^t  in  the  night,  and  ttok  a  cor^  and  tnuo  Jbtets  out  of  the  ^^  br 

S  4  chamber  f 

% 


t    •    H 

i 


*  \ 


•5 J  aftfeW  [MifeWrf  by  Dogs,  &c] 

tikbiK  awif  ckafni^f  and  put  them  m#9  A^f  iff/T  #9  tie  intent  t^ffeaf  tlem,  and 
STf'dje*  ^^"^^"^  ^^  ^'^^  liable  to  inquire  for  his  horfei  and  tne  hoftler^took 
iiin-keepcr*t  hifn>  and  it  was  adjudged  felony.     Br.  Coronc,  pi.  107.  cites  ZJ 

poifeffion,       Aff.  7Q. 

and  the  ^^ 

party  hath  the  bare  ufe  of  them.    Af*  3how.  54.  citei  27  Afliici  pU  34.  1  Salk.  3SS.  S.  P. 

iapL  I.  /« 

2.  Though  an  inn-keeper  in  London  may,  after  long  keepings 
have  the  hoffe  af^aifed  znA  fell  him,  yet  when  he  has  in  fuch  caie 
had  him  appraifed,  he  cannot  juftify  the  takiag  bim  to  himjelf  at  tht 
price  he  was  appraijed  at.  Barnard.  Rep.  in  B.  R.  301.  fays  it 
waa.fo  held  by  the  judge  at  Lent  aflifes.  Hill,  3  Geo.  a.  1729. 

See  tit.  Inn  and  Inn-keep^s  (B) 


(H)   For  keeping  a  Dog  accuftomed  to  bite.     [And 
how  the  Adion  fhall  be  brought,] 

AfA  it  is  DO  ['•  TT  is  a  good  writ  and  declaration  to  fay  qtiod  defendens  quen» 
pUa  that  the  **  dam  conem  ad  hiordendtnn  oves  conjiietum  Jc'unter   retinuit^ 

^£^^^^Lh^  without  faying,  quod  retit^uit  quettdam  canem  fd ens  canem  pradiftum 
tbJht  ufed  ^  mordendum  oves  confitetum  :  for  this  is  tantamount  \  for  the  word 
to  bite»  but  Jcienier  goes  to  all  the  precedent  matter,  and  the  Regifter  1 1 1.  is 
fc^^A*  •  accordingly,  and  the  old  Book  of  Entries,  Trefpafs  du  Chien  a. 
jS^not  hut  smd  this  is  the  conftant  courfe  of  B.  and  within  a  year  laft  paft  ad* 
the  6eep,     judged  good  there,  as  was  remembered  by  Juftice  Mallet,    Mich, 

iIUaS"IC  '7  ^^^'  ®'  ^-  ^^^^^^  CocKERAM  AND  Davies.     Adjudged  per 

^gare  mde.  curiam,  ^is  being  moved  in  arreft  of  judgment,  Intratur  Trin,  16 

Brl  AAion  Car,  Rot«    And  the  court  faid  that  the  fjciens  is  not  traverfahle^  but 

^.'i^T.^tl^  wA#^  be  proved  in  evidence j  and  fo,in  this  cafe,  otherwife  the 

it  H.  6.  7.  aSion  does  not  lie.] 

Br.  Npga- 

fif^y  pi.  3.  cites  S.  C,  Br.  Traircrfe  per,  &c.  pi.  %o.  tites  S,  C.  Cro.  C.  4S7.  pi.  ii« 

Mich.  13  Car.  B.  R.  Kinkm  v.  Davits  S.  P.  an4  feeim  tobe  S.  C.  but  fay&  that  upon  reading  the  di»- 
daration  all  the  court  held  (abiente  BrampAon)  that  it  was  not  good  }  whereupon  rule  was  given  that  the 
judgment  be  reverfed  niQ,  iic.-^— Incafe  the  count  was  that  the  defendant  a  certain  hUih  accuf^mtd  t% 
hUe  PUM,  did  knowingly  rftaim  and  keef,  &c.  it  was  held  by  all  the  court,  that  the  knowingly  ought  to 
be  seferrcd  to  the  biting,  or  die  it  would  be  furplufage  and  idle ;  for  one  cannot  be  (ai4  to  have  a  dog  of 
bitch  if  he  dofs  not  l^ow  it,  and  t^e  (knowingly)  bere  is  not  tra^rfable.  And  by  all  the  court  judg- 
ment was  given  fgir  the  plaintiff;  and  they  thought  the  cafe  of  aS  H.  6.  7.  is  exprefs  in  the  point,  an4- 
the  record  of  the  cafe  of  Cockeram  and  Davis  was  produced  in  court,  ezprefs  ii|  the  point  that 
judgment  /bouH  be  for  th«  plaintiff^  and  that  as  to  the  caljp  in  Cro*  C.  of  Kinioa  y.  DaTis,they  iaid  it 
was  not  upon  any  debate,  and  the  rule  for  judgment  wai  nlQ ;  and  that  it  was  the  plaintiflT^s  negli- 
gence not  to  make  any  defence  in  fo  good  a  caiife.  2  Sid.  x»7.  Hill,  1658.  B.  R.  Cropper  t« 
Matthews. 

f  3.  P.  For  it  is  no  direi^  allegation,  but  qioft  be  proved  in  evidence  on  tjbe  genM  ifltfb }  pff 
^W*    4-iV<p«  iSf  I)*  '^  P^*  '4*  ^^<*  [And  fee  there  (d)  many  cafes  referred  to  in  the  margin,]     ^ 


m 


a  %.  If  my  dog  kills  your  (heep,  and  1/refiUy  after  Jender  you  the 

dogf  you  are  without  remedy^     F,N,  B*  89,  (B)  in  the  new  notes 

there  (b)  cites  7  E,  3.  Barr  290, 

And  in  K-        3,  If  s(  mwi  has  a  dog  that  hills  Jheep^  the  malhr  of  the  dqf 

^  for*^    hiing  igyrant  of  fuch  qttalityy  the  matter  fhall  not  be  puniflied  for 

ii»di  VUio^  this  kiUing }  Wt  ]|  h^  has  notice  of  f^  ^valityi  it  ifi  othetwife« 


\. 


t 
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.Ik  2C.  b.  pi.  16a.  per  Fitalwtbert  k  Shelly  J.    Aimed  Ifitt.  thepUotf 

Anderfoa   Ch.  J«  to^revi  in  tviinct  that  the  Jog  had  uftd  H  kUlJhitp*    l^td*  nuirs*  cltci  »4.  Elis. 

Dogge  ?•  Cook* Ibid.  marg.  cites  £x  Libra  Magiflri  Noy  a  cafcy  Pafch.  19  £•  3.  B*  R.  Rou 

10.  Cfooetv.  MoigiD,  S«  P* 

Note,  to  oMintain  adion  for  the  biting  of  defendant's  dog,  it  mail  be  proved  that  he  kfuw  hu  dag 
If  \f  M^  tq  hUt  \  bat  one  ipftaace  it  fuificlent  in  that  calis.     la  Mod.  555.  Iftva.  1 3  W*  3.    Anoo* 

4«  If  a  man's  dog  rum  aijkeep  and  hills  them^  and  it  is  not  with 
hia  confcnt)  there  no  a£tion  will  lie  \  but  otherwife  if  tvitb  his 
mmfoKU    Het.  171.  Trin.  7  Car.  C.  B«.  Baker  v.  Webberley. 

5»  A&ion  upon  the  cafej  for  that  he  kept  a  maftiff,  Jciens  that  s.  C.  dted 
b€  was  affiutus  ad  motdendium  porcosj  which  maftiff  bit  the  plaintjjps  a>¥-  i^rd 

fow  great  with  pig^  fo  as  fie  died  of  the  biting.  It  was  faid,  the  ^^'  ^^ 
declaration  was  hot  good ,  for  that  ad  mordendum  porcos  aflu- 
ctus  is  not  good ;  for  it  is  proper  for  a  dog  only  to  hunt,  and 
not  to  kill  fwine.  Refolved,  the  a£bion  did  well  lie  ;  for  it  is  not 
kwful  to  keep  dogs  to  bite  and  kill  fwine.  Adjudged  for  the 
plaintiff.     Cro.  C.  254.  pi.  5.  Pafch.  8  Car.  B.  K.  Boulton  v* 

^Sanks. 

6.  If  one  leep^a  dog  accufiomed  to  Utefieep^  &c.  and  he  Inowx 
k^  and  notwithftanding  he  keeps  the  dog  ftill,  and  afterwards  th9 
dog  bites  a  horfe^  this  ihall  be  a^ionable>  notwithftanding  diat  the 
precedents  are  all  of  the  fame  fpecief  ;  becaufe  the  owner,  aftes  no-» 
tice  of  the  firft  mifchief,  ought  to  have  deftroyed  or  hindered 
him  from  doing  any  more  hurt  \  per  Powell  J.   Ld.  Raym.  Rep. 

210.  Mich.  8  W.  3.  Arg.  in  cafe  of  Jenkins  v.  Turner.  t  C  ^35  } 

7.  In  cafe  the  count  was,  that  the  defendant  quendam  canem  *Ld.Raym» 
mobffiim*  [Anglice,  a  mongrel  maftiff]  valde  feroatnj  and  did  let  ^' ^^^- 
Mm  go  unmuzzled  in  the  pubUckfireet,  isfc.  fo  that  pro  difi&u  curse  ^\   *  3^  q 
efthe  defendant,  the  plaintiff  was  bit  and  worried  as  he  was  peace-  hut  nothing 
ably  gomg  about  his  fbufinefs  in  fuch  a  ftreet.  And  another  count  ^Q^ooed 
was,  that  defendant  knew  the  dog  ad  pwrdendum  affuetus.     The  count^-  amd 
defendant  demurred  to  the  firft  count,  and  pleaded  not  guilty  Holt  Ch.  j. 
to  the  ad.     Gould  J.  thought,  that  this  being  a  mongrel,  smd  t^^'uTi^S* 
laid  to  be  yalde  ferox,  this  muft  be  an  innate  and  not  an  acci-  declaration* 
d^tal  fiercenefs,  and  to  maintain  this  ifTue,  they  muft  give  a  na-  iu>  ibr  want 
tural  fiercenefs  in  evidence.    Holt  Ch.  J.  held,  that  if  it  had  jj^f^"** 
hccn  faid,  that  the  defendant  knew  the  dog  to  be  ferox ^  he  (hould  dant  icncw 
think  it  well  enough  ^  that  the  law  takes  notice  that  a  dog  is  not  ^  dog  ««i 
of  a  fierce  nature,  but  rather  the  contrary  j  and  the  prefumptipn  5^'.  ^ 
19  againft  the  plaintiff,  it  not  being  imaginable  that  a  man  would  great  diffn^ 
keep  a  fierce  dog  in  his  family  wittingly.     And  judgment  for  the  f*^'  Af« 
defendant  by  Holt  and  Turton,  Gould  mutante  opiuionem  fuam.  ^'^  **^ 
I^Mbd.  33  a.  Mich.  11  "VV^.  3.  Mafon  v.  Keeling.  whidh[7*  ** 

man  halt 
vihabkffopertyy  and  which  are  not  fo  familiar  to  mankind,  tnd  d$gi ;  the  owaer  oogbt  to  confine  the  for« 
fDcry  and  take  alliaafooable  caution  thai  they  do  no  mifchief, otherwife  an  adlion  lies  againft  him  ;  but' 
flthcvwife  it  it  of  doga,  before  he  haa  notice  of  loroe  mifchievouc  quality.  But  G  oold  J .  thought  the  dechun- 
|ion  goody  becaafe  the  averring  the  dog  was  fierce  made  the  owner  liable.    But  adjornatur  ^  and  aftn^ 
tgudt  the  pattiei  agiecd,  and  no  judgment  was  given. 

8«»  If  A^  has  a  dog  ufei  to  bite,  Isfc,  and  he  knows  it,  and  he  gives 
it  to  B.  ^ho  is  cgntfant  f  this  quality,  if  the  dog  bitcs^  an  aSion 

-  ii  will 


tSS  HftiOntf  [Mifchief  by  Dog8,  &c] 

viD  lie  igminft  B.  otherwiiie  if  B.  had  nor  been  conufaat  of  tbi^ 
quality*;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  6o8.  Mich.  12^.^ 
Arg.  in  the  cafe  of  Mafon  v.  Keeling. 


(H.  a)     Adions  for  Mifchief  by  Beafts,  or  other 
Creatures.     And  who  (hall  anfwer  the  £ime« 

I.  tF  a  man  has  an  unruly  lor/e  In  hl«  liable,  and  leaves  open 
*  *  the  flablc-door,  whereby  the  horfe  gets  forth  and  does  mif- 

chief, an  action  lies  againft  the  mailer  ;  per  Wild  J.  Vent*  295* 
Trin,  28  Car.  2.  B.  R. 

2.  If  one  has  kept  a  iatne  fotc^  wluch  gets  loofe  and  grows 
wild,  he  that  kept  him  before^  (hall  not  anfwer  for  the  damage 
he  doth  after  he  hath  lod  him,  and  he  hath  rcfumed  his  wild 
nature  \  per  Twxfden  J.  Vent.  295.  in  cafe  of  Mitchel  t.  Allef- 
tYce* 

3.  Trefpafs  quare  vi  &  armis  claufum  fregit,  &  equum  fuum 
cuflodivit  tarn  ncgligcnter  ut  equtu fregit  claufum  (ff  tncnantit  equas 
qiitrniiis^  per  quod  they  were  fpoiled  and  died.  Verdi£l  pro  que* 
rente^  and  judgment  was  ilaid  becaufc  he  did  nd  faj  fcimter  cuf- 
todivit  equum.  Freem.  Rep.  534.  pi.  722.  Pafch.  1681.  C.  B. 
Sketchet  v.  Eltham. 

«  «.iir  ««         4-  The  plaintiff  declared  that  the  defendant  kept  a  Ml  that 

S.  C. — -  nfed  to  run  at  men  ;  but  did  not  fay  fciens  or  fci^nter^  ccc.      1  his 

s.  c.  cited  ^i^j^g  jigiji  naught  after  a  Tcrdki  \  for  the  a£lion  lies  not,  unlefs 

Rayin.  Rep.  ^^e  mailer  knows  of  this  quality ;  and  he  cannot  intend  it  was- 

J09.  ftibid.  proved  at  the  trial,  for  the  plaintiff  need  not  prove  more  than  is 

FowdM  ^^  ^^^  declaration.     ;*  Salk.  662.  pi.  i.  Pafch.  8  W.  3.    C.  B* 

accordingly.  Buxcndin  V.  Sharp. 

•— Lutw  90. 

Ha^ntioe  v.  Sharp,  S.  C.  held  accordingly,  and  fo  judgment  was  arrefted. 

♦[236] 

3  Salk.  13.        5.  The  plaintiff  declared  that  the  defendant  kept  a  boaradmcf'- 

S.  C.  ac-  jg„^  animalia  cofifuct*^  and  knew  of  this  habit^  and  that  the  boar 

LrR"4m.  did  bite,  &c.  *  This  was  held  good  after  verdift,  though  it  was 

Rep.  109'.  obje£led,  that  thefe  animals  may  be  frogs  or  mice,  &c.     For  we 

S.  c.  the  muft  intend  there  was  proof  of  biting  fuch  animals  as  will  fup- 

J^*2tin?*a  P^rt  the  a£lion,  otherwife  the  judge  and  jury  would  not  have 

mare  of  the  concurred  in  this  verdi6^,  whereby  the  plaintiff  recovers  damages;' 

F*«>PJ».^«>  and  as  to  another  bbje£lion,  viz.  that  the  defendant  cannot  know 

*  ^ihe  what  animals  he  is  to  defend  againfl,  it  was  anfwered,  that  no 


4ktd ;  and  evidence  can  be  given  of  killing  any  animals  but  what  he  lus 
judgoicnt      knowledge  of.      2  Salk.  662.  pi.  2.  Midi.  8  W.  3.  C  B.  Jeif.. 

vra^  ai»cn        •  .  •■« 

for  tWe         kmsv.  iunicr. 

platnuflT. 

P«wcl  J.  faid  the  fa£t  was  that  the  boar  had  bit  a  child  before,  of  which  the  defendant  had  notice,  and 
afKTWardi  bit  the  plaintiff's  mare,  and  that  it  fceois  the  plaintiff  ihoiild  have  ihewn  particularly  wbac. 
mifchief  the  boar  had  done  bcfji^  and  that  upon  a  demurrer  it  would  have  been  ill  for  want  thereof  |. 
but  this  now  is  aided  by  vetUi£t*  ^t  tbe^nd  of  this  report  it  is  faid,  note,  though  this  cafe  was  feve* 
ral  times  argued,  yet  Treby  Ch.  J<  did  not  give  his  opinion,  the  judgment  being  given  by  Powd  J.  in  hit 
■bfence.— — >-i2  Mod.  335*  Mich.  11  W.  3.  Holt  Ch.  J.  faidh||^Htd  not  doubt,  but  if  it  were  ge«. 
Aerally  Uid  that  the  dog  vfas  yjcd  tc  cut  anltruilia,  tnd  the  d^endant  knew  it,  it  will  be  enough  to  charge* 

^  1  ^       him 


k 


HStOhjBt  [of  Trover,  &c.]  ajS 

ftim  for  biting  At^»  &c«  And  by  aninulb  (ball  not  be  inteoded  fiogt  or  mice,  but  Ibch  lo  which  tfan 
^hunti^  has  propeitjr* 

6.  There  is  a  difference  between  beafts  that  TCttfera  natur^y  as 
lions  and  tygers^  >yhich  a  man  muft  always  keep  up  at  his  perils 
and  beafts  that  are  manftieta  natura^  and  break  through  the  tame- 
nefs  of  their  nature^  fuch  as  oxen  and  horfes :  in  the  latter  cafe 
an  a£lion  lies,  if  the  owner  has  had  notice  of  the  quality  of  the 
beaft  :  but  in  the  former  cafe  an  aflion  lies  without  fuch  notice. 
2  Ld.  Raym.  1583.  Per  Ld.  Ch,  J.  Mich.  4  Geo.  su  B.  R«  ia 
delivering  the  opinion  of  the  court. 

(I)     Upon  a  *  Trover  and  Converfion,    Who  ihall  ^  e««- 
have  a  Trover  and  Converfion,  •  There  u 

a  trover  w 

[i.  TF  a  f  eofnmon  carrier  has  goods  delivered  to  him  to  carry  to  to>ver  in 

*  a  certain  place,  and  a  ftranger  takes  them  out  of  his  pof-  '«w.  Whai 
fellion,  and  converts  them  to  his  own  ufe,  an  aftion  of  trover  and  ^*^ 
converfion  lies  for  the  carrier  [\)  againft  him ;  for  he  had  a  fpe-  /♦%  ^lA,  c. 
cial  property  in  the  goods,  and  is  to  make  fatisfa£tion  for  them  to  «    -^— ,ji 
the  owner.     Trin.  15  Car.  at  Guildhall,  upon  evidence  in  fuch  arc  bailed 
aSion  ruled  per  Brampt.  Ch.  J.  between    §  Goodwin  akd  Ri-  ^l*^^ 
CHARDSON,  upon  a  trial  there,  upon  not  guilty  pleaded.]  in  law  ^  but 

when  out 
has  goods  per  inventionem,  this  is  a  trover  in  U€t  \  per  Coke  Ch.  J.  2  Bulft.  313.  Hill.  t%  Jac  A^ 

f  He  may  have  trwtr  «r  trtj^ap  at  his  de^ioD  \  per  cur.    Mod.  31  •  in  pi.  75.  Mich.  %x  ft  %% 
Car.  2.  B.  R.  Ar|(. 

\  S.  C.  cited  Lev.  182. 

a.  If  zfeme  covert  bails  goods  to  a  man,  and  after  Jbe  takes  him  to 
harony  and  he  dies,  the  feme  (hall  not  have  a£^ion  of  bailment  { 
for  the  bailment  was  difcharged  by  the  intermarriage ;  but  ihP 
may  declare  upon  a  trover.  Quod  nota.  Per  Fineux.  Br.  Bail** 
menty  pi.  6.  cites  21  H.  7.  29. 

3.  h^fold  100  load  of  wood  to  B,  to  be  taken  of  his  trees  at  the  af^  Cro.  E. 

Jignment  of  A*     Afterwards  A.  fells  to  C.  100  load,  to  be  taken  at  bis  *'9'  ^^'^ 

pUafure.     B.  afligns  his  intereft  to  D.    The  vetider  ajfigns  trees^  Maynaip 

C.  tak£s  them  away,  and  D.  recovered  in  an   adion  of  trover.  Paich.  43  ' 

Koy  32.  Baffet  v.  Baynard.  ^i' v^s.cl 

adjudged  accordingly— ^— Mo.  6yi.  pi.  955.  Maynard  v.  Baflet,  S.  C.  adjadged  accordingly  in  B.  R. 
I  and  affirmed  in  the  exchequer  chamber.  5  Kep.  24.  b.  Sir  Tho.  paixner*a  S.  C  adjudged  in 

*.  K.  ^coriin,!,.  Il[a37:|. 


4.  A  Jheriff  took  goods  in  execution,  and  the  defendant  took  them 
away  from  him,  he  may  have  trover  for  them.  See  tit.  Sheriff 
(Y)  pi.  2. 

5.  Where  goods  are  bailed  to  A.  to  deliver  over  to  5.  if  A,  after^ 
wards  refufes  to  deliver  them  over,  and  converts  them  to  his  own 
ufe,  he  is  liable  to  an  a£^ton  of  trover  not  only  by  iiim  who  firft 
4clivered  them,  but  alfo  by  him  to  whom  they  were  to  be  deli- 
Vercd  \  fox  though  he  never  had  the  poiTeflion  of  the  goods,  yet 

th« 


iv« 


*3T  ^Um  [of  Troyar,  |tc.] 

du  caniMfffioa  of  tbem  is  9  wrong  done  tp  bun  i  ^nd  tlierefore  W 
a£tion  of  trover  brought  by  him  is  well  brought ;  per  ciir.  and 
judgment  accordingly.  IJullt.  Mich.  8  Jac.  Flewellin  v.  Ravn,. 
6.  If  a  UJ/he  fjfa  maftor fit/a  a  keriot  nvithout  right  to  it,  and  th^ 
lord  of  the  manor  brings  trover  and  converfion  tor  it,  yet  if  the 
property  does  not  appertaia  to  the  brd^  he  cannot  maintain  the 
aAion ;  for  the  defendant  had  the  Jir^  poffej^fu  Winch  46. 
57.     GlouQcfter  (Bifhop)  v.  Wood. 

*  7.  A.  lord  of  a  manor  made  a  Uafe  to  P.  of  aH  coaUmines  operty  or 
to  he  found  in  his  faid  manor^^r  99  years  rendering  renj,  and  died, 
B.  his  fon  and  heir  entered  upon  a  copyhold  held  by  J,  N.for  Hfe,  and 
there  opetied  a  new  pi t^  and  digged  coals,  and  couvertecT  them  to 
his  own  ufe ;  whereupon  P.  brought  trover ;  and  per  cur.  nei- 
ther P.  nor  the  Iei9ee  of  the  coal-mines,  nor  both  together,  co|il(| 
enter  on  the  copyhold  dviring  the  life  of  ^l>e  copyholder,  without 
being  ttefpaflersj  but  tuhen  once  the  cohls  are  digged^  be  it  by 
Y^om  it  vill,  they  belong  to  the  lejfee  of  the  coal-mines,  and  he 
^f^ay  have  an  aflion  of  trover  for  them.  Jo.  ^43.  Trin.  7  Car. 
B.  K.  Flayer  v.  Roberts. 

See  4  Rep.  3.  A»  was  tenQnffoT  lifiy  without  impeachment  of  wa/Iey  excepting 

62,&c.Her.  vohiutary  yi2&j&y  the  reverjlon  to  B.^^B.fold  tiinher^lrees  powin^ 
^4fa'«  qu  the  land  to  W.  A.  cut  than  dpvn,  and  fold  them  to  S.  Whe- 
ther W.  the  bargainee  of  R.  can  have  trover  againft  the  vendee 
of  A.  who  was  ftill  living,  was  the  queftion.  It  was  argued,  he 
could  not ;  for  though  B.  the  reverfioner  had  a  general  property 
in  them,  yet  he  has  no  authority  to  fell  during  the  life  of  A-  the 
tenant  for  life  ;  and,  if  fo,  his  bargainee  has  no  intereft  to  main- 
tain trover.  Cro.  Car.  274.  pi.  11.  Mich.  8  Car.  R.  p..  ^^t 
V.  Sands. 
PoAeffio*  p.  Mere  popjjion^  fuflices  to  maintain  trover  i  per  cur.     Hct. 

without        ^      ^^^^Yi.  7  Car.    C.  B.    in  c^fe  of  Qrcen  v.  Brooker  and 

property  i»      ^  '       «       ,        '  -t  .  '?-t—        -t^ 

good  caufc    orreenfte^d., 

to  maintain 

an  a^ion  in  general,  y\t,  treTpaft,  but  not  trofcr ;  for  many  picas  will  fitrvc  in  trrfpafs  which  will  not 
ferve  in  trover;  per  Doddcridge  J.  2  Duiil.  135.  Mich.  11  Jac.  •  -  Execufr  maj  bring  trofcr 
without  an  a£tu4  po&Aon,  and  that  by  rtalun  oi  thi;  propcrtj.  b^  Lat.  »i4.  Mich.  30  Ca^.  Hud- 
ion  V.  Hudfoa. 

S.  P.  ac.  10,  The  commiffioners  of  bankrupts  may  have  a£lion  of  trover,  if 

r*^  TwiLn  *^y  ^'*^  a<^ual!y  feife  any  goods  of  the  bankrupt,  as  they  mi^ht 
J? 2  Keb."  by  law;  perTwifden  J.     Mod.  31.  Hill.  21  &  22  Car.  2.  Arjg. 

589.  in  pi.  5* 

Trover  by  jj,  Trovcr  by  ajlgmes  of  amtmijfioners  of  bankrupts  :  but  aftCH 

^cfmS^  wards  the  plaintiff  was  nonfuited,  becaufc  he  could  not  prmT 

Jhntri  if  ^at  the  party  was  a  bankrupt  before  an  execution  executed. at  the 

kankrvftt  (y^yx,  of  anothcr  for  tUofe  goods.     %  Lev.  113.    Mich.  26  Car.  2. 

San  J*  B.  R.  Kelthorp  V.  Dorrington. 

who  pretends  to  have  (eifed  the  goods  for  rent.     Before  Holt  Ch.  J.  at  the  fitting  in  MiddleTcx.  Comb. 

4^.  Trin.  9  W.  3.  B.  R.  Kfr^^gol  v.' Watfoo Note,  thecommiflion  muft  be  fliew^d,  amTthe 

aflignee  muft  prove  an  aA  of  bankruptcy  as  well  as  the  affignment  by  the  conuniffioaen ;  «nd  pcigm' 
facie  It  ihali  be  intended  that  the  aAgnmef^t  ¥fat  executed  at  the  tiiac  it  bears  date*  Coinb.  ^53.  yf 
lupra. 

<S  .  12.    ThfH 


..'    T' 


aaitmU  [of  Tr    %  &c.]  43! 

!!(•  ThfeJoiMenants  were  ofgpouss  t^oo  if  them  brought  tt^^uh' ; 
thd,  beciufe  th^  defendant  plfoied  nbt  gut/ty^  rtcmtted  damagi^ 
for  two  parts ;  bilt  iht  defendant  might  have  pleaded  in  abater 
tnent  of  the  writ  fbr  fo  much*  2  Lev.  1x3.  Mich.  26  Can  t* 
B.  R.  Nelthbrp  t.  Dbrrington. 

13,  One  part-owner  of  a  Jbip  may  have  trover  fot  t!ie  wfiole 
Clip.  Per  Holt  Ou  J.  Comb*  367.  ftid,  k  was  fo  adjudged  in 
lord  Hale's  time^  tipon  a  writ  of  error  of  a  judgment  at  Chefter^ 
which  was  reverfed^  and  a  new  judgment  given  for  the  plaintiff 
for  that  very  reafon.  And  in  the  principal  cafe  trover  being 
brought  by  the  furvivihg  part-owner  for  a  (hip  which  had  beef! 
feifed  by  order  of  king  Chartcs  2.  Holt  Ch.  J.  faid,  the  order 
was  ille|al|  and  Qit  fiibje£i  muft  take  care  bow  he  executes  it  at 
his  peril.  And  the  jury  found  for  the  plaintifF,  and  gave  hihi 
above  2600L  damages.  Fafch.  8  W.  3.  B.  R.  Dockwray  v« 
Dickenfon* 

14.  jt.Jlnds  goods  of  B*  inA  refufei  to  deliver  them  to  hiihik 
bis  remedy  is  trover ;  and  if  C.  happens  to  get  them,  A.  may  main- 
tain trover  againft  him,  but  he  fliall  have  but  one  iatishidion  ; 
but  after  A.  has  recovered  againft  C  B.  may  maintain  trdver 
againft  A.    Per  Holt  Ch.  J.  ia  Mod.  602.  Anon* 

(K)    ITtover  and  CoHverfionJ\    For  what  Things 

it  lies. 

{l.  ^Rover  and  converfion  lies  of  money j  though  it  is  not  in  h  %  feod%. 


damages 

i'udged. 
J.  R.  between  *  Wood  and  Dr.  Sutclifp  adjudged,  and  ad-  <*<«•  s.  Ci 
mitted  upon  a  writ  of  error.    Hill.  9  Jac  B.  Per  curiam.  Trim  ^^*  **' 
17  Jac.  between  Sir  Thomas  Templb  and  Simsj  for  100 1.  of  Swein.— 
money  numbered  in  a  bag.]  See  Roll. 

Rep*  59*  t^ 
1.  and  za6.  pi.  9.  S.  C— 4  Bulft.  ^o€.  S.  C— ^Mo.  841.  ^.  1x36.  8.  C.  wileitthecbuiit  wudf 
«ioDey  ifi  a  bag;  but  in  arguing  the  cafe  ic^ai  faid  Roll.  Rep.  59.  that  moAief  in  or  out  of  a  bag  ai^ 
all  one,  and  ttiat  croyer  and  converfioo  will  l?e  for  money  out  of  a  b^,  kf^oA  firit  conceffuiii ;  p^ 
Haughtonft  Coke,  who  faid  that  it  is  common  experience. 
Roll.  Rep.  293.  pi.  S.  S.  C.  &  S.  P.  admitted. 3  Bulft.  1 50.  S.  C.  ft  S.  P.  fixmtto  bead- 


littcd.— Cro.  T.  4J19.  pi.  la.  S.C.  but  S.  P.  does  not  appear. Ow.  131.  Hall  ▼.  Wood,  S.  ?• 

«ot  adjud^,  but  iaid  by  Wari>urton,  that  if  the  money  were  loll  in  the  view  of  a  3d  parfoo,  upon  fuch 
iraver  the  a^on  wtli  lie,  bfecaufe  there  it  may  be  proved  that  it  was  the  ptaintifTs  money,  and  Walmlley 

Steed.       >     Cro.  £.  S41.  pi.  19.  Trio.  43  Eiia.  B.  R.  Hall  v.  Dcan&  Wood,  S.  C.  adjudgedfor 
e  plaintiff.'  S.  P.  Roll.  Rep.  132.  cites  Pafch.  24  £Hz.  in  tH?  exchequer.    WliJdni's cafe— 

S.  P.  hdtf  adcorfingly,  Cro.  £.8i8,  S19.  pi.  fa.  Pikfch.  43  £l!a.  B.  R.  PraycotT.  Piot. Cro. 

E.  Syq.  pl'^^*  S  P.  agreed— —It  was  ruled  by  Roll  Ch.  J.  that  trover  lies  for  money  delivered  by  the 
plalptiff  himielf  to  the  defendant  to  keep,  though  not  in  bags  \  both  which  points  he  faid  had  been 
doubted  and  Hblvcd.  All.  91;  Mich.  24  Car.  B.  R.  Davis  v.  Dyos.— £rror  of  a  judgment  ia 
^ftnrer  fbr  i  jfoL  in  pccuniit  numeritiS)  was  afflgned  that  trover  would  not  lie  for  monty  out  of  hags ;  but 
^  ijbc  jufticet  and  barons  agreed,  that  it  being  found  by  a  jury  that  he  converted  the  plalntifTs  mo- 
aty^  the  pkintiff  had  good  caufe  of  action,  aiid  aflirmed  the  judgment  j  and  faid  it  lies  as  well  out  of 
i  bag  «i  of  ^m,  which  carioot  be  knowa.    Cro.  C.  S9.  pi.  ii,  Mich.  3  Car.  C.  B.  Kinaftoav. 

'  Set  tic.  MaC^  aod  Sfiraat,  (M.  1]  pl«,4,  Holyda^  v.  Htf.i     ■  >  S<c  tit.  Money,  (B)  pi.  }• 


♦239  aftlon0to^tVoVer,&c,] 

^2.  [&]  Trover  and  convfrfion  lies  of  40 1,  e/^  tnomy  nuvAere^ 
in  a  boXy  without  faying  that  the  box  wasjealed  or  locked f  as  me  ufc 
Is  in  replevin.  Hill.  15  Car.  B.  R.  ^tween  Westburt  and 
Wakbfield,  adjudged  in  a  t|rit  of  error  upon  a  judgment  in 
Briftol,  and  the  firft  judgment  affirmed  accordingly.  Intr.  Tr. 
^     15  Car-  Rot.  501.]  j 

CRrtnVy  3  *[3.  Trover  and  converlion  lies  of  m  obligation.  P.  14  Car* 
{J""*«^  ^"}*  B.  R.  between  Siddowne  and  Miller.  Adjudged  per  curiam 
54.  Mich,    m  a  writ  of  error.]  ^ 

41  &4S 

Xlis.  C.  B.  Watfon  v.  Smith— -But  S.  P.  admitted  that  the  adi«n  lies.  Cro.  J.  637.  pL  7.  Pafch. 
so  Jac.  B.  R*  Upchard  v.  Tacam.— ^S.  P.  admitted  accordinglyt  Cro.  C.  x6a.  pi.  8.  Trin.  S  Car. 
%,  R.  Wilfon  ▼.  Chimbert«— Goldih.  S9,  90.  pi.  19.  Pafch.  30  Ella.  S.  P.  admitted  accord- 
iogly.  ^T-  a  Bulft.  313.  Per  CokcCh.  J.  ^g.— — Trorer  dt  jcr'tpio  fmo  Mgatorw fer  quod 

Meatus  fuit  cutdam  J*  5.  and  held  good  on  motion  in  trreft  of  judgment ;  for  it  might  be  given  to  the 
pUintUr,  and  itfhall  be  fo  intended,  and  then  it  was  fcriptum'fuum  ;  and  there  is  no  abfurditVt  though 
itwas  made  by  bim  to  another,  this  being  a  defcription  only  of  the  deed,    a  Salk.  654.  pi.  i.  Mich. 

9  W.  3.  C.  B.  Arnold  ?.  Jeflrtyroa. Ld.  Raym.  Rep.  275.  S.  C.  accordingly,  and  that  any 

Aranger  may  maintain  trover  for  a  bond  upon  a  fpecial  property  by  bailmeoty  as  well  as  the  obligee 
^Imlclf* 

Cro.  C.  [4,  No  trover  and  converfion  lies  of  a  hawk,  without  alleging  it 

|45.  pi.  10.  ^^  ^  reclaimed^  becaufe  it  is  /era  natura^  wliereof  he  had  no  pro- 
aodBerk!^  perty.  Tr.  15  Car.  B.  R.  between  Sir  Martin  Lister  and 
indinedthat  HoNE,  per  curiam  agreed;  but  the  court  doubted  whether  it 
^n*wttMt  ^^^  ^^^  ^^  ^^  ^  ver(U&  for  the  plaintiflF,  by  which  it  was 
good;  but  found,  that  he  was  pofTeHed  of  it  as  of  his  proper  goods,  as  is 
Jones  J.  alleged  in  the  declaration ;  and  nofe,  this  was  a  ramage-hawk, 
h  ^^  and  it  is  alleged,  that  he  loft  it  out  of  his  poffeffion,  and  fo  the 
enough,  be-  property  gone.] 

caufe  it  is 

aided  by  the  allegation  that  he  was  polTeflcd  of  it  ut  de  bonis  propriis,  and  that  the  defendant  knowiqg 
^  to  be  his  hawk  converted  her,  &c.  and  thatit  diflcred  from  SirRxcifAaD  FiKCS*s  cafe,  in  D.  306. 
cited  \  for  theie,  though  the  exception  was  taken  to  the  count  that  it  \tas  exprefsly  alleged  that  the 
haii^k  was  reclaimed,  yet  it  does  not  appear  but  that  the  count  there  was  held  good  enough  j  but  be- 
cauie  the  defendant's  plea  in  that  cafe  was  held  good,  it  was  adjudged  againft  the  pUintifF,  not  for  the 
infuiBciency  of  the  count,  but  upon  demurver  upon  the  plea  in  bar,  which  was  held  fufficient.  After- 
"wards  the  principal  cafe  was  moved  again,  but  the  court  being  always  livided  in  opinion,  the  plaintiff  for 
expedition  coniiented  that  judgment  be  entered  againfthim,  and  brought  a  new  a^on.— ^—Mar.  la.  pi. 
32.  S.  C.  fays  that  all  the  juftices,  except  the  Ch.  J.  who  was  abfant,  did  agree  very  ftrongly  that 

judgment  ihould  be  ftaid,  and  fo  it  was. Cro.  C.  19.  pi.  M.  Mich,  i  Car.  C.  B.  the  caie  of  fines 

V.  Spencer  was  cited  per  cur.  and  diftinguiflied  that  cafe,  beiog  a  trover  and  convcrAon  from  an  adion 
•f  tiefpaftfor  ftriking  and  killing  his  hawk,  which  laft  heonly  can  have  who  has  the  poffefiion ;  whereas, 
the  former  lies  not  but  of  a  hawk  rtdaimed,  and  which  may  be  known  by  her  varvek^  bells,  or  feme* 
•ther  mark,  whereby  notice  can  be  taken  of  her  owner. 
a  Lev.  336.  cites  the  cafe  of  Liiler  v.  Home. 

[5,  Trover  and  converfion  lies  of  a  fpaniel^g ;  for  he  is  re- 
claimed. Between  Pells  amd  Leman,  adjudged  in  B.  upon  a 
demurrer.  See  Hob.  Rep.  cafe  363.  between  Pelles  and 
Leman,  and  a  writ  of  error  brought  in  B.  R.  where  iu>  opinion 
was  given  in  it ;  but  it  was  reverfed  for  another  reafoif,  viz.  for 
want  of  an  original.     Intr.  Tr.  14  Car.  B.  R.  Rot.  2.17.] 

6.  A  wager  was  laid  about  the  quantity  of  yards  in  a  velvet 
cloak,  and  the  ftakes  were  depofitcd  in  the  hands  of  J.  S.  The 
winner  brought  trover  againft  J.  S.  for  the  money,  and  judgment 
nifi  for  the  plaintiff.  Cro.  £.  870.  pi.  6.  Hill.  44  £liz.  B.  R« 
Ledefliam  V.  Lubram.  * 

'      7.  The 


SfttomBf.  [of  Trover,  &C.3  $239 

• 

7»  ^Thtftme  ^  40/.  ^her  hti/haruPs  money  at  cards  ;  the  baitn 
ihall  recover  this  again  in  an  action  of  trover  againft  the  game* 
ftcT.  Sid%  122.  cites  it  as  adjudged  Trin.  6  Jac.  Rot.  I7i7«  Rey 
T.Stq>hens.  • 

8.  It-  Hes  for  a  parrot^  hecaufe  it  is  merchandizei  and  valuable. 
Cro.  J.  262^  Mich.  8  Jac.  B.  R.  in  pi.  25. 

p.-  It  Itts  for  100  mujk^atsy  and  60  monkeys^  though  not  (hewn  **^*'  95« 
tlia%  they  were  tame,  or  reclaimed,  for  they  are  merchandize,  coHiiiriyl 
and  valuable.     And 'adjudged  for  the  plaintiff.     Cro.  J.  262.  pl«  s.c.cMj 
25.  Mich.  8  Jac.  B.  R.  Gimmes  v.  Shack.  ^^-  336- 

10.  It  X\z^  pro  uno  fulcro  leBiy  for  that  may  be  underftood  .of  J«nk.  27a. 
all  the  furniture  of  a  bed.  10  Rep.  130.  Mich.  11  Jac  B,  R.  \\Q,^al 
Oftom*s  cffe.  •  Arg.  Hamu 

1 1.  In  trover  axid  convcrfion  of  ^  wne  licence^  it  was  obje£iedy  *'• 
that  a  rrr^ri  cannot  be  converted.     Sed  non  allocatur  5  for  the  t  ^^  J 
^vords  Utters  patent  herejignify  the  exempitfication  of  them  under  the 

broad  feal ;  and  (b  it  is  intended  in  common  parlance.  Hard.  1 1 1. 
pi.  3.  Pafch.  1658.  in  the  exchequer,  Jones  v.  Winkworth. 

1 2.  Trover  lies  for  an  eftray  imthout  an  oElual  fiifure ;  p^ 
Twifden  J.  2  Keb.  j^p.  in  pi.  5.  HiU.  21  &  22  Car.  2. 

13.  Trover  will  lie  for  a  negro;  for  they  are  bought  and  fold  sKdb.  ySfb 
as  merchandize ;  and  judgment  nifi^  &c.     2  Lev.  20 1«  Trin,  29  35-  s.  c 
Car.  2.  B.  R.  Butts  v.  Penny.  m^mcT 

for  ten  oe- 
'groei  an^A.balf,  and  judgment  for  the  plajotiff,  nifi,<cc.  Freem.  Rep.  451.  pL  6i6.  Trio.  1677. 

Anon«  feems  to  be  S.  C.  and  fays  it  was  held  per  cur.  that  though  by  the  law  vdth  us,  a  nan  €ann«c 
have  an  abiblute  property  in  the  body  of  another,  yet  theci^cM  0/  India  concerning  hnyimg  ^mdftlRng  hnnw 
found  J  a  trover  and  converfion  would  lie  well  enough. — Ld.  Raym.  Rep.  147.  citet  it  as  adjudged  that 
trover  will  Ke  for  a  negroe  boy.  Hill.  5  W.  ft  M.   Gelly  v.  Cleve.  3  Lev.  336,  337.  A»« 

fays  it  has  been  adjudged  accordingly.  And  5  Mod.  iS?*   Arg.  eJtes  it  accordingly.— ..But  Ajv 

Yi^lt  Ch.  J.  contra.  Ld.  Rayna.  Rep.  147.  HiU.  8  Jr  9  W.  3.  in  cafe  of  Chambedain  ▼.  Hancf^ 
Aig.  ■  It  does  not  Ue.^  J  Salk.  666.  pL  2.  Mich.  4  Ann.  B.  R.  Smith  v.  Gould. -.^.. Sec  iit* 
Negroe  (A).  ,  n 

18.  If  goods  are  condemned,  emd  proclaimed  by  tl^  court  as  forfeited, 
.the  property  is  altered  to  as  no  a^ion  of  trefpafs  or  trover  will 
lie  by  the  proprietor  againd  the  perfon  that  feifes  them.  Raym. 
.336.  Mich.  3 1  C^r.  %,.  in  the  exchequer.  Eklns  v.  Smith. 

19.  As  an  encouragement  *to  the  building  of  fhips^  being  of 
that  univerj^l  advantage  to  the  publick  in  point  of  trade  and  com- 
merce, to  contrive  and  veft  the  owners  property  in  them,  both 
by  the  common  laws  of  this  realm,  and  the  maritime  laws,  it  is 
provided  that  in  cafe  a  fliip  be  taken  away,  or  the  owners  diC- 
pofTcft,  they  may  maintain  an  aftion  of  trover  and  converfion  for  an 
8th,  a  1 6th,  or  any  other //ir/  or  (hare  of  the  fame.  2  M0II07 
220.  cap.  I. 

20.  If^ay&i^be  taken  away,  or  the  owners  difpofleft,  they  may 
maintain  an  a6lion  of  trover  and  converfion  for  an  eighth  orfxteentb 
part  of  the  fame,  .as  well  by  the  common  laws  of  this  kingdom 
as  the  law  marine,  and  they  need  not  join  with  the  refl  of  their 

.owners.     2  MoUoy  226.  cap.  i* 

2Z*  It  was  ruled  at  a  trial  at  nifi  prius  by  Holt  Ch.  J.  Pafch. 
<  W.  &  M/that  where  ^.  purchafed  tU  interefi  of  a  leafefor  years, 

%  an4 
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TStA  tlie  4»ri^/  fMT/ 1^  im  tbi  bands  rfB.  an  attorney^  io  draw 
an  affignment  of  it  \  B.  inw  it^  and  it  was  fealet^  but  B.  fefufed 
fa  dtliver  it  untilA.^piddfor  My  upon  whid^A.  brought  trover  againft 
B.  for  the  deed.  That  the  a£^i<^  well  ikj^  becaufe  6.  migh^  have 
an  adion  for  what  he  defenred|%ut  he  cannot  detain  for  it.  Lor  J 
Raym.  Rep.  738.  Anon. 
*  M.  Trover  was  brought  of  goo  pitctstf  tnds^  deal  hoards.  It 
was  objected  that  this  wafr  ot  uncertain  fignitication  \  but^j>eif 
Powelt  this  being  a  particular  term  of  art  among  the  hoif e  and 
fliop^joinersy  and  eenerallyunderftood  by*  workmen,  is  a  proper 
deopmihation  for  ul  fliort  pieces ;  and  adjudged*  good.  1 1  Mod« 
66.  pK  6.  Mich*  4  Ann.  B.  R.  Knight  v.  Barker.  ^ 

23.  Trover  was  brought  for  S.  S.  \ock  transferred  t«Kthedefen'% 
dknt  by  one  that  perfonated  the  plaintiff,  and  the  Ch.  J.  dire&ed 
the  jury  to  find  for  the  plaintiff.  8  Mod.  9/ Mich.  7  Geo.  i.  at 
Siifi  prius  in'C.  B.  Monk  v.  Graham. 

24.  In  trover yir  f  certain  quantity  of  harlty^  it  appeared  upon 
die  plaintiff's  own  evidencci  that  the  barley  was  delivered  by  the 
tdaintiff  to  thb  defendant  to  be  made  into  malt  s  upon  which  judg6 
Page  declared  that  trover  would,  not  lie  for  the  bariey,  becaufe  it 
Vas  delivered  for  another  purpofe,  viz.  to  be  made  into  malt ;  and 
that  it  would  not  lie  for  the  malti .  becaufe  it  did  not  appear  that 

[  241  J  any  tender  was  made  of  the  money  due  for  making  the  bar* 
ley  into  malt.  Accordingly  the  {rfaintiff 'was  nonfuited.  Bar- 
nard. Rep.  in  B.  R.  471.  Hill.  4  Geo.  2.  Lient  affifes.  Adams  r« 
Htttton. 

(L)    In  what  Cafes  it  lies.     \^^at  (hall  be  (aid  k 

Converfion.      ) 


[i.  t  F  a  man  tdkes  my  horft  efnd  ridesjhifh^  emS  afier  re-defii)ert 
*-  him  to  itie,  yet  I  may  h^ve  this  affibn  againft  himi  for  thik 


S.  P.  and 

upon  fpccial 

demarrcr  _ 

indgment  is  a  conVerfion,  and  the  re-deliVery  is  not  any  bar  of  the  a£Kofi» 
luuidff^  but  ihall  be  only  a  mitigation  of  clamages.  Trin.  38  El.  B.  C. 
SSTbecaufe  Pcr  Curiam,  in  the  Countess  of  Rutlakd's  cafe.] 

It  amounts  ^ 

«nly  to  the  geiienl  iiTut.  1  ICeb.  405.  pi.  so.  Mich.  20  Car.  t.  B.  H.  Denny  t.  Teny.— S.  C.  iMm 

^.437.  pi.  )i6.  and  judgment  for  the  plaintiiCy  nifi,  ftc. 

If  one  comet  into  my  clofe,  and  takes  aiy  borje  tnd  rHet  Bim,  it  is  a  conteffioii.     l^ei*  Hok  Ch.  Jf« 
$  Mod.  SIS.  Trin.  3  Ann.  Arg. 

Cro.E.495.  [2.  If  a  vma  finds  mj  goods^  and  knows  them  to  be  my  goodfl^ 
afi'ihe 'uV^'  and  he  rcfufes  and  denies  to  deliver  them  to  me,  this  is  a  conveirCon 
tices  ab^ '  in  hw.  Mich.  38  &  39  EL  B.  R.  between  Eiston  and  NewSak, 
rente  Pop-  per  curiam,  which  intratur  Hill.  37  El.  B.  R..  kot.  460,  for  the 
t^a^-'  denial  makes  him  a  trefpaffer  ab  initioi  for  this  ihews  his  inten- 
^rfiun  by     tion  to  havcbcen  fo  ab  initio.]  ^ 

the  denial 

only  :  but  it  being  afterwards  moved  again,*  Popham  held  It  to  bie  ho  comreifiott.  £t  adjornttur.-^-^ 
Goidlb.  cc.  pi.  7q.  £aft  ▼.  NewmSui,  S.  C  adjotnatun.  ■  S.  C«  deed  by  DoderidgeJ.  and 
grounded  hi»  opinion  in  the  principal  cafr  there  upon  it.  s  Bulft.  310.  Hill.  12  f  ac.»  ■  S>  C. 
cittd  lUU.  Rtp.  131.    And  it  was  faid,  at  the  bar,  add  by  Coke  Ch.  J.  tlut  CbqrW  \U  nport  of 


r- 


k 
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f)ie  ca)e  in  whicb  tbe  cooit  Wis  divMed  ;  bat  it  wis  aftelrwardi  adjudged  as  alleged.  And  Cok^  Taid  tha 
reafon  of  the  i  vrhokeld  the  denier  a  ConverAon  waiita  making  h'm  a  trefpaiTcr  ab  initio,  which  he 
faid  could  not  be  law,,  it  bting  only  nonfeafance,  and  they  came  to  them  before  by  lawful  trover.  ■ 

6.  C.  cited  by  Doderidge  J.    Md.'  841  •  pi.  i  n 6 . 

if  one  finds  my  goods,  and  nfifet  to  sUlivtr,  them  to  me,  an  aflion  on  the  cafe  lies  againft  him,  though 
becoorertsthemnottoUs  ownuk.    Per  RiO  Cht  J.     Sti.  353.  Mich.  1651.  Anon. 

If  he  refufa  to  deliver  them  to  the  owners  tiH  be  knonvs  him  to  he  tbf  owners  it  is  no  converfion,  if  h 
keeps  them  for  him.     Per  Coke  Ch.  Jk     2  Bulil.  312.  in  cafe  of  Ifaac  y.  Clerk,  cites  z  R.  3*  15. 

^3.  li  I  delivei^ goods  ot  money  to  another^  and  afterwards  he  de^  M0.841.pl. 

aus  to  render  them  to  me  upon  my  demand  of  them^  yet  this  is  not  \^^^^^^  ^* 

any  converfion^  but  only  evidence  of  a  converfion,  inafmuch  as  he  was  delivered 

came  to  them  by  my  own  deKvery.    H.  12  Jac-  B.  R.-  between  " »  pi«<igc 

Isaac  aj^d  Clark  dubitaturO  ddiv^^'of 

jgoods  taken  in  execution  on  certain  conditions  w^lch  were  not  performed,  nor  the  goods  it-delivered  { 
and  it  was  agreed  by  all,  that  when  money  is  delivered  as  a  pledge,  it  is  a  fpecial  bailment,  and  denial  in 
fach  cafe  Is  no  converfioiW  Godb.  210.  pi-  299.  S.  C.  but  S.  P.  does  not  appear.— Roll* 

Rep.  59*  S.  C.  adjornatnr.  126.  S.  C.  argued  by  the  court,  but  differed  in  opinion  as  to  this  point.-* 
S  Bulfl.  306.  S.  C.  and  S«  P.  debated  before  by  the  court,  and  adjudged  that  the  plaintiff  had  no  jaA 
taufe  of  ady^n. S*  C.  ctced  2  Mod.  245. 

If  I  dili-ver  r/y  goods  toB.  to  keep,  and  I  requeft  them,  and  B.  denies  the  ddivtry  of  them,  ana^ioa 
«f  trover  lies,  but  not  without  a  denial.     Brownl.  12.  Hill.  9  Jac.  Anon. 

Hanis  faid,  that  it  was  the  common  experience,  that  the  detainment  of  goods  from  an  owner  after 
Ttquefii  is  allowed  for  a  fuificient  evidence  to  maintain  a  converlion.  And  per  Hobart  Ch.  J.  though 
legally  it  were  not  a  converfion  \  yet  in  that  cafe  it  was  rr.ifonable  to  allow  it  for  an  evidence  to  prove  a 
converiton.  Becaufe  if  you  have  goods  of  mine  lawfully  by  finding  oi  bailmenr,  yet  when  I  r^-quire 
them  of  you,  you  can  no  longer  lawfully  hold  them ;  and  therefore  when  you  flill  detain  chcm  rrom 
me,  it  argues  that  you  claim  them  as  your  own,  and  fo  ufe  them.  Hob.  187.  pi.  266.  Mich.  11 
Jac.  in  cale  of  Agar  v.  Li  lie.  ■  Hutt.  lo*  S.  C.  but  if  it  be  found  fpeciaily,  it  fhall  not  be  ad- 
judged a  converfion. 

1  hough  a  demand  and  dmial  be  evidence  of  a  converficto,  and  fufficient  inducement  to  a  jury  to  find  a 
qonverfion,  yet  that  of  itfelf  is  not  a  converfion.  2  Show.  179.  pi.  176.  Hill.  33  St  34  Car.  2.  B.  R« 
Brook  v.  Miller. 

*  ^ur  per  Holt  Ch.  J.  the  very  denial  of  goods  to  him  that  right  has,  is  an  adlual  converfion,  and 
not  only  an  evidence  of  it,  as  has  been  holden  -,  for  what  is  a  converfion  but  ajjiimlng  upon  oneijtif  tkt 
property  and  right  of  difpcfiag  another* s  goodt ;  and  he  that  takes  on  himfelf  to  detain  anotber^s  goods 
from  him  without  caufe,  takes  on  himfelf  the  right  of  difpofing  of  them  j  fo  the  taking  and  carrying 
€way  aMother*$  goods  is  a  converfion.     6  Mod.  ai2»  Trin.  3  Ann.  B.  R.  in  cafe  of  Baldwin  y. 

^^*'-  *  •[242I 

[4.  If  I  deliver  goods  to  a  common  cattier  to  carry  to  fuch  r*— ^"^  '\ 
i  place,  and  after  the  goods  are  ^o/e  from  the  carrier j  this  is  no  ^^^  ^* 
converfion  in  the  carrier  fo  as  to  charge  him  in  a  trover  and  con-  ^  ^r^T^ 
verfion,  but  an  a£kion  upon  the  cafe  lies  againft  him  as  a  carrier  i._:s^P. 
upon  the  cuftom  of  the  realm,  to  carry  goods  fafely,  and  to  de-  *>y  Hale  ch. 
liver  them  as  he  is  appointed.  Mich.  14  Car.  B.  R.  between  -{'for^J^^** 
George  and  Wiburn,  per  curiam,  in  arreft  of  judgment.]  no  convert 

fion  where 
the  goods  are  ftolen,  or  got  ofway  by  a  cheat ;   but  evidence  muft  be  of  fome  wCt  of  his  own ;  for  hit 
bare  delivery  over  by  a  token  is  no  converfion,  but  trover  lies  againft  the  bailee,  and  demand  after 
the  goods  delivered  over  is  no  converfion.     But  Twifdcn  J.  faid  and  affirmed  at  the  bar,  as  common  in 
€Jrcutts>  to  have  trover  againft  the  carrier.     3  Keb.  422.  pi.  18.  Hill.  26  Car.  2.  B.  R.  Starkiev* 

Trover  does  not  lie  againft  a  common  catrterfar  negligence,  as  for  Icjtng  a  box  j  hut  it  does/Irr  an  aSnaf 
iifrong,  as  if  he  breaks  it  open  to  take  out  the  goods,  or  fell  them  ;  per  cur.  7  W.  3.  B.  R.  for  if  the 
thing  appears  to  have  been  really  lofl  by  negligence,  a  ,denial  is  no  evidence  of  a  converfion  )  but  if 
that  does  not  appear,  or  if  the  carrier  had  it  in  his  cnilody  when  he  denied  to  drliver  it,  that  is  good 
evidence  of  a  converfion ;  per  Trevor  Ch.  J.  2  Salk.  655.  pi.  4.  Trin.  3  Ann.  at  nifi  prius  at 
GBildhall. 

If  goods  are  deOvendto  a  carrier ,  and  he  does  not  .deliver  them  according  to  the  direction  given  him, 
vpon  demand  of  the  goods  from  him,  and  refufal  by  him  to  deliver  thffn,  trovfr  lies  again/t  him ;  or  an 
ii&io'n  upon  the  caje  lies  againft  him  upon  the  cuftom.  But  if  the  goods  be  dein/ered  /;  aftr^junt  of  the 
carrier,  cr  to  bis  u or $f)0ujt' keener ,  mi  ihcyare  not  delivered,  &c.  an  adUon  of  trover  does  not  lie  agiinfl 

Vol.  I-  T  the 
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the  carrier^  fte«  without  in  a^^ual  converfion  by  him.  Rated  by  Holt  Ch*  J«  npoo  a  tiial  at  ni&  ptloi 
at  Hertfbrdj  4.  Aug.  i  Ann.  a  Ld.  Raym.  Rep.  79a.  Ttyler  ▼. 

[5.  If  the  ling*s  purveyor  takes  beds^  and  appoints  tie  kin^s/er* 

vants  to  lie  in  theniy  this  is  not  aijy  converfion.     Mich.  1 3  Jac.  B* 

per  Warbcrton.    An  a£Uon  of  trover  lies  when  a  m:in  j^nds  goods. 

7  H.  6.  22.] 

•  Jo.  443.         [6.  An  aclipn  of  trover  and  converfion  for  goods  lies  againfi 

pi.  4.  S.  C.  iarcn  and  feme ^  f^PP^*^g  ^y  ^^^  declaration  that  they  converted  them 

ruk  wM       '^  ^^^  ^*fi  cf  the  baron  \  for  the  feme  may  be  a  trelpafler,  and  may 

given  to  (fay  convcit  goods  to  the  ufc  of  her  baron,  or  to  the  ufe  of  a  ftranger, 

ijf^"6^**      though  fhe  cannot  convert  them  to  her  own  ufe,  (he  being  a  feme 

q^!Lq.Ia'  covert,  Mich.  13  Car.  B.  R.  between  Granger  and  Meader, 

jomator.—    adjudged  ;  this  being  moved  in  arreft  of  judgment.     But  in  an 

-.Majf.  8a.    aftion  of  trover  and  converfion  againft  baron  and  feme,  if  tlie  de-^ 

Pafcb.  17      claration  be  that  they  converted  to  their  o^vn  ufe^  this  is  not  goods  ^^ 

Car.  feenu    caufc  tlie  feme  cannot  convert  goods  to  her  own  ufe,  Mich.  13 

AvMh^e  ul  ^^^*  ^*  ^*  ^^  ^^  ^^^^  ^^  Granger  and  JJeader,  agreed  per 

lyVoundthc  Curiam  Mich.  15  Car.  B.  R.  between  ♦  Hodges  and  Sampson^ 

feme  not  adjudged  upon  good  advice  in  arreft  of  judgment,  after  they  had 

Sa^thc*"**  given  judgment  once  e  contra;  intr'HiU.  i4Rot.  714.  P.  1649. 

court  held  between  f  Gallop  and  his  Wife,  and  Hole  ;  adjudged  in  a 

that  this  writ  of  crror  upon  a  judgment  in  B.  where  the  converfion  was 

Fcountl  U  f^^Ppofed  by  baron  and  feme  and  another  perfon  to  their  own  ufe^  but 

made  good  is  nowrevcrfcd,  per  curiam ;  intr*  Pafch.  23  Car.  B.  R.  Rot.  25.3 

by  the  verdid. 

f  Sty.  115.  Trin*  a4  Car.  S.  C.  and  the  judgment  in  C.  B.  reverfed  nifi,  &c.«— — IMd.  126* 
Trin.  a4Car.  Gallop  v.  Chafe,  S.  C.    The  cafe  wasnioved  «^in,  and  judgment  reverfed. 

^^'  ^'  C7'  ^^  ^oxtr  and  converfion  againft  baron  and  feme^  fuppofing 

Verryv!  '  that  the  feme  converted  to  the  ufe  of  herfelf  and  ht4/band,^is  is  not 
Diggs, Hill,  good;  becaufe  the  feme  cannot  convert  to  her  own  ufe,  Hill. 

B^  R!**and  ^^  ^^^'  ®'  ^'  ^^^^^^'^  DiGGs  AND  Perry,  adjudged  in  a  writ 

the  judg.  of  error  upon  a  judgment  in  Marlborrow,  but  reverfed  for  this 

xnent  in  caufc  J    intr'  ;( 'I'rin.   13  Car.  Rot.  402.    the  feme  being  found 

rough^r^  guilty  by  verdia ;  and  fo  it  was  adjudged,  Trin.   1 7  Car.  B.  R. 

verfed  ac        between  II  RemES  and  HuMFRY^   Rot.  1202.] 
cording  ly. 

H  Cro.  C.  2  54p  pi.  5.  Pafch.  S  Car.  B.  R.  Rhemes  t.  Humphreys,  S.  C.  adjudged  for  the  defen- 
dants.-~— See  tit.  Baron  and  Feme,  (U)  pi.  i.  S.  C.  and  the  notes  ^re. 

Trover  agahfi  lujl^tul  and  ^mfe^  and  declared  of  a  converfion  by  the  wife  during  the  coivertare;  and 
per  cur.  the  a6lion  is  well  brought  \  for  by  Jones  J.  though  fhc  cannot  make  a  contrail  for  goods  during 
her  coverture,  yet  /he  may  convert  them.  Noy  79.  Newman  ▼.  Cheyncy.  ■  ■  Lat.  i^*  Pa&h.  & 
Car.  S.  C.  accordingly  by  3  juIUces,  but  Crew  Ch.  J.  (poke  doubtfully. 

If  A*  takes  8.  "Wiiere  a  mvLtifnds  my  goods  he  is  chargeable  to  me  into  nvhofe^ 
me  MdT"  fi^^^  hands  the  goods  fball  come  after.  Brooke  makes  a  quare  ;  for 
khefe  after-  he  fayS)  it  feems,  that  if  he  impairs  or  bails  them  over  he  (hall  be 
mfardiyme  charged  ;  but  if  he  lofes  thepi  cafually  he  ftiall  not  be  charged  after. 
^i^.h^bty.  ^^"  Detinue  de  biens,  pi.  40.  cites  1 2  E.  4.  8. 

ing  or  othenvifcy  and  he  converts  them  to  his  ufe,  B.  fliall  not  be  charged  to  ms  without  a  n«w  dt'^ 
wmnd  made  of  them  unto  him,  sitd  a  detenthm  afterwards.  Clayt.  57,  58.  pi.  99.  bcfocc  Berkley  J. 
in  Holdfworth*a  cafe. 

He  chat  finds  goods  muft  anfwer  fot  them  to  him  that  has  the  property,  and  if  he  deliiFers  them  over 
to  any  one  but  the  right  o%iaier,  he  fliaU  be  charged  for  them  3  p^-Cokt  Ch*  J.  »  Bolft.  312.  in  cato 
•f  Jfaac  ?•  Cieik.  cites  2  R.  9.  15. 

If 
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^  If  A*  takit  gooih  frm  J.  S.  and  B.  tskes  tbmfrm  A.  J.  S,  may  htvt  t^rpafs  or  tiover  agamft 
either  A.  or  B.  at  hi%  de£Hoo ;  though  theopiAion  ia  Cro.  if,  that  J.  ihall  not  have  ttcfpaia  afainft  B* 
Sid.  438.  pi.  3.  Hill«  21  5r  22  Car.  B.  R.  in  •  nota  there. 

9.  An  a£lion  of  trover  and  convcrfion  was  brought  for  oats, 
&c.  and  the  cafe  upon  proof  was,  that  certain  trefpayors  had  taken 
thefe  oats  from  the  plaintiffs  and  brought  them  to  the  mill  to  male  into 
oatmeal:  and  the  plaintiff  came  to  the  miller  before  any  thing 
done,  and  demanded  the  oats  as  his,  and  forbad  him  to  proceed  to 
make  them  into  oatmeal ;  but  the  miller  did  proceed  for  all  that,  and 
made  it  into  oatmeal ;  and  the  judge  dire£ted  this  to  be  a  con« 
verfion  in  the  miller,  and  direfted  the  jury  accordingly,  though 
it  was  urged  by  the  counfel  of  the  defendant,  that  a  miller  wds 
a  public  officer,  and  did  but  his  duty  in  this  cafe*  Clayt.  57. 
pi.  99.  before  Berkley  J.  1638.  Hold fworth's  cafe. 

10.  To  prove  the  convcrfion,  it  was  offered,  that  the  plaintifF 
did  demand  JatisfaEHon  fir  the  corn ;  and  it  was  ruled  good  evi- 
dence, the  demand  being  to  the  party  himfelf  who  took  this  com, 
though  the  com  itfelf  was  not  demanded,  but  fatisfa£lion.  Qayt. 
122.  pi.  114.  before  Germin  J.  1647.  Rookby's  cafe. 

11.  A.  puts  beaft^  to  agift  with  B.  and,  after  the  time  expired,  ^n  trover 
A.  demands  his  cattle  of  B.  and  cannot  have  them  delivered.  It  f^|^*"^  * 
was  holden  here  in  this  a£tIon,  which  was  trover,  and  converfion  dia  was  ' 
brought  by  A«  that  this  zfkxon  doth  not  he,  becaufe  the  defend-  found,  thac 
ant  came  to  them  by  the  plaintiff's  own  delivery.     Clayt.  127.  !^|^!?* 
pL  227.  before  Germin  J.  .1647.  Walker's  cafe.  thoie  5  ILe, 

•i^pttttbm 
U  pafiuragi  tvith  tbe  defendant,  and  sgrted  t»  pay  him  I2d.  for  every  cow  weekly^,  as  long  as  tbey  r*- 
ma'med  with  him  at  paflurc }  and  that  afterwardt  B,  fdd  them  to  tbt  f/atntiff,  and  he  reqaiced  them  of 
the  defendant  f  who  refuftd  to  deliver  tlem  to  the  plaint  iff,  unlejs  be  would  pay  for  the  paftarage  of  thcBi 
for  the  time  that  they  bad  been  with  him,  %ubi:b  amounted  to  to  I,  Afterwards  one  F,  paying  bhn  tba 
laid  loA  by  tbe  appointment  tf  B,  be  dei'rvertd  the  beaftt  to  F*  Jonea  and  Croke  (abfentbus  ceteris 
JuftJcj^fila)  conceived,  that  thi«  denial  upon  demand,  and  delivery  of  them  to  F.  was  a  converfion,  and 
that  he  may  not  detain  the  cattk  again^  the  buyer,  until  the  lol.  be  paid,  but  muft  have  hii  adioa 
againft  B.  who  put  them  to  pafturage.  Cro.  C.  xyi.  pi.  7.  Mich.  8  Car.  B.  R.  Chapman  ▼•  Alien. 
I  And  it  is  not  like  to  the  cafes  of  an  inn -keeper  or  toy  lor  ;  they  may  retain  the  horfe  or  garment 
delivered  them,  until  they  be  fatisfied  j  but  not  when  one  receives  horfes  or  kine,  or  other  cattle, 
to  pafturage,  paying  for  them  a  weekly  fum,  unlefs  there  be  fuch  an  agreement  betwixt  them*  Where* 
«pjn  mle  was  given  that  judgment  ihould  be  entered  ibr  the  plaintiff.  Cro.  Car.  zyim  Chapman  ▼. 
Allen.  «  . 

r  244  ] 

12.  In  trover  and  converfion  of  butter,  the  count  was,  that  it  s.  p.  and 
was  impaired  by  negligent  Icceping ;  but  per  tot.  cur.  if  a  man  |'  ^'  ^'P* 
comes  to  •  goods  by  trover,  he  is  not  bound  to  keep  them  fo  fafely  si  So  ?f  Ec 
as  he  who  comes  to  them  by  bailment.     Per  Walmfley,  if  a  man  of  porpofc 
finds  my  garments ^  and  fuffers  them  to  be  eaten  with  moths  by  the  jJJ^jj^^'^  «*f 
negligent  keeping  of  them,  no   adlion  lies ;  but  if  he  weareth  f„js  papte^ 
tbem^  it  is  otherwife,  for  the  wearing  is  a  converfion.  i  Le.  224.  «^^  /«fi  «r    * 
pL  305.  Mich.  32  &  33  Eliz.   C.  5.  Mulgrave  v.  Ogdcm,  or  ^J^  ^^^'- 

W  algrave  v.  Ogdcn.  but  for  ne- 

gligent keep. 
Ihg  no  law  punlflieth  him.  Ow.  14.1.  Mofgrave  r.  Agden,  S.  C.  Kcotdmgly.      ■      If  ^vt  finds 

mborftf  and  gives  bins  n9  fuJItnaneOf  no  action  on  the  cafe  lies;  per  tot.  cur.  Cro.  E.  axQ.  pi.  6.—.. 
But  per  Coke  Ch.  J«  if  a  man  finds  goods,  an  aAion  on  the  cafe  lies  for  his  ill  and  negligant  keeping  of 
thrm,  but  no  trover  or  converfion,  becaufe  it  is  but  a  non-fea£uicc  |  per  Coke  Ch«  J.  %  Bulit.  311. 
tax  II  Jac.  B.R,  I£uc  v.  Ckrk. 

T  2  13.  Trover. 
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CW.E.S14.       13.  Trover.    The  defendant's  bailtf  feifed  tht  plaintiff's  beqfts 

Pafdi.*4t    fi^  ^^  heriot^  nvhereas  there  noasjione  due  :  Mehcreuntothe  defend- 

Elu.  c.  B.    ant  agreed,  and  converted  them.     It  was  argued,  that  it  was  in 

the  courtdi.  the  plaintiff's  eleftion,  whether  he  will  admit  himfelf  to  be  out  of 

^     '  poffeflion,  or  not ;  for  he  might  have  had  a  replevin,  if  he  would; 

and  that  in  this  adion,  the  trover  is  not  traverfable,  but  the  con- 

verCon.     And  rcfolved  he  had  eledion  to  bring  trover,  or  tref- 

fajs,  at  his  pleafure.     And  by  three  juftices  againil  Daniel  ad- 

i'udged  for  the  plaintiff.     Cro.  J.  50.  pi.  21.  Mich.  2  Jac.  C.  B. 
Hfhop  v.  Montague  (Vifcountefs). 
Mo.  757.  14.  Trover  againil  a  Jberlff,  who  feifed  the  plaintiff's  goods  by 

jI* '045-  a  fi.  fa.  to  the  value  of  the  debt,  and  paid  part  of  it ;  and  ^e  goods 
Ayie,  s'.  C.  Wit  being  fold,  nor  the  writ  returned,  he  was  dif charged  of  his  office^ 
adjudged  the  and  then  fold  the  refidue  without  fl  writ  of  venditioni  exponas,  Ad- 
itood^"  j^^gcd  that  the  fale  was  good  ;  and  judgment  for  the  defendant. 
YeW*.  44.     Cro.  J.  73.  pi-  2'.  Trin.  3  Jac.  B.  R.  Ayre  v.  Aden. 

contra,  Ckyt 

it  was' adjudged  by  Pophanii  Fenner,  and  Yelverton  (Gawdy  being  abfent)  that  the  fale  was  not  good. 

■  >%  Saund.  47.  pi.  5.  cites  S.  C.  and  fays  it  was  adjudged  as  reported  in  Mo.  and  Cro.  J.  contnuy 
to  the  report  in  Yelverton  ;  and  the  roll  of  it  is  in  Pafch.  44  Eliz.  Rot.  318. 

If  thtAerifuffon  an  extent  fr  the  king  aga'tnft  A.  Jdfet  the  goods  of  B^  B.  cannot  have  trover  againft 
the  iherin,  becaufe  by  the  feifure  the  property  vefted  in  the  king.  Ruled  by  Holt  Ch.  J.  at  the  fum- 
ner  affifes  at  Warwick  1699.  11  W.  3.  Ld.  Ray  m.  Rep.  736.  the  King  v.  Woodward. 

Koy  137.  15-  A  hat-band  fet  with  pearls  and  diamonds  was  pawned,  and 

**  d'  T  ^^^  money  lent  was  tendered.     Upon  refufal  to  deliver  it,  trover 

Bttm?*a9'.  iics,  though  pawnee  had  the  poffeffion  by  lawful  delivery,  and 

s.  c.  ac-  not  by  trover.     Cro.  J.  244.  pi.  2.  Trin.  8  Jac.  B.  R.  Ratcliff 

cordingly—  ^.    p^^.jg^ 

Yelv.  178. 

$.  C.  accofdingly. 

16.  Intermeddling  with  goods,  which  is  not  ju/lif  able,  is  a  con- 

verfion.    Telv.  194.  Mich.  8  Jac.  B.  R.  in  cafe  of  Gomerfalc 

v.  Medgate. 

Hutt.  10.  17.  If  a  man  does  a  thing  which  is  allowable  by  law,  it  is  no 

S.  p.  and     converfion,  as  to  difirain  cattle,  or  impound  them  :  but  if  he  work 

fn^yf!!!!!'  them,  it  is  a  converfion.     Bro^ml.  5.  Mich.   11  Jac.    Agar  v. 

If  a'dlftrefs  Llflc. 

for  rent  be 

lawfully  taken,  it  is  no  conveifion  at  all;  bat  otherwife  It  is  if  not  lawfully  uken;  per  cur.     Telv. 

xo.  Mich.  44  ic  45  Eliz.  B.  K.  in'Salter^s  cafe. Cro.  £.  901.  pi.  5.  Salter  v.  Butler,  S.  C. 

■  Noy  46.  S.  C.  ^nd  that  putting  inafis  into  a  found  o-vert  is  no  conTerHon  ;  for  they  are  in  the 
coftody  of  the  law.— So  of  driving  cattle  ly  "virtue  vf  a  replevin  \  for  at  that  time  they  are  in  cufludia 
Irgis,  and  the  law  at  fuch  time  prel'ervei  them  fo,  that  no  property  can  be  changed,  and  confequei^Oy 
there  can  be  no  converfion }  per  cur.  %  Mod.  244.  Trin.  29  Car.  2.  C.  B.  in  cafe  of  Mirc«  v* 
Sotcbay. 

S.  C.  tiled  1 8.  T.  had  timbet  in  the  land  of  H.  and  T.  came  to  H.  and  flfc- 
^i^^lfo  *^"ded  to  have  his  timber,  and  H,  dsnied  it,  T.  brought  trover ; 
deridgc  J.  *  ^^^  it  was  rulcd  to  be  no  converfion,  becaufe  //  was  in  an  open 
who  faid  he  fUld,  and  fo  it  appeared  that  there  was  no  converfion ;  cited  by 
'^^^mA  Haughton  J.  as  Thimblethorpe's  Case  ;  and  Coke  Ch.  J.  and 
that  ib  it       Doderidgc  J.  faid,  it  was  ruled  to  be  no  evidence  to  prove  a  con- 

veriion  i 


aSiOttjEl  [of  Traver,  &c.]  ^45 

vetfion ;  and  that  the  jury  waa  direiled  accordingly.    RoD.  Rep.  wooU  be  of 
60.  Trin.  12  Jac.  mfowof 

lead  dc* 
nundedy  tnd  denied,  if  it  be  found  lying  there  ftill  ifeer  the  denier,  it  fhall  be  no  conTerfion ;   bnt 
vvfaere  it  is  altogether  uncertain,  and  cannot  appear  that  he  made  any  convcrfion,  but  only  a  denier, 
there  it  is  good  evidence  to  the  jury,  and  dire&ion  to  the  court  (if  other  matter  does  not  appear 
to  the  contrary)  that  this  is  a  converfion*  S.  C.  and  S.  P.  cited  per  Haughton.     RoU.  Rep, 

IV'  See  pi.  3.  and  the  notes  there— *S.  P.  cited  accordingly  per  cor.  Trin»  29  Car.  a.  C.  B* 

a  Mod*  a45« 

16.  There  is  no  converfion  of  a  hnJ,  uiilefs  it  be  ca^lUdy  or 
the  like,  and  without  that,  the  receiving  of  the  money  is  not 
evidence ;  for  the  obligor  may  be  forced  to  pay  it  again.  But  the 
proper  a£lion  is  detinue,  RoU.  Rep.  132.  Hill.  12  Jac.  B.  R.  in 
Ifack  and  Clerk's  cafe. 

19.  If  a  ftranger  enters  my  clofe,  and  cuts  my  trees ^  and  carries 
them  awaji  I  may  have  trover,  although  that  after  the  cutting, 
and  before  the  carrying  away,  I  could  not  claim  them,  and  there 
was  no  aBual  pojfejjion  in  me.  Noy  125.  Sir  James  Skidnes  v. 
Hufon. 

20.  It  lies  for  goods  found  and  converted,  though  they  come  af^ 
temvards  to  the  hands  of  the  perfon  who  lofi  them.  Sty.  261.  Pafclu 
165 1.  B.  R.  Gower's  cafe. 

22*  Adjudged  that  where  in  trover  and  converfion  an  aBual 
taking  is  given  in  evidence,  it  is  good  enough,  without  proving  a 
dematid  and  refufal ;  as  taking  my  hat  off  my  head  is  an  a£lual 
converfion :  but  if  it  come  by  trover,  there  mult  be  an  adual 
demand,  &c.  Sid.  264.  pi.  15.  Trin.  17  Car.  2«  B.  R.  inBruen 
and  Roe's  cafe. 

22.  Afervant  (hall  not  be  charged  in  trover  for  taking  goods 
by  the  command  of  his  mafter.     2  Mod*  242.  Trin.  29  Car.  2. 

C.  B.  Mires  v.  Solebay. 

22*  Denial  by  an  innkeeper  to  deliver  a  horfe  in  his  hands,'  is  no 
converfion,  nor  evidence  of  a  converfion,  unlefs  the  plaintiff  ten-- 
ders  in  particular  what  the  horfe  has  eat  out,  and  the  jury  is  to 
judge  if  it  be  fufficient.  2  Show.  161.  pi.  148.  Pafch.  33  Car.  2. 
fi.  R.  Anon. 

23.  A  bank-bill  was  payable  to  Ak  or  bearer.  A.  gave  it  to  B. 
B.  hft  it.     C.  found  it,  and  qffigned  it  over  to  D.  for  valuable  con^ 

ftderation.  D.  went  to  the  bank,  and  got  a  new  bill  in  his  own  name. 
A.  brought  trover  againft  D.  for  the  former  bill ;  and  ruled  by 
Holt  Ch«  J.  at  Guildhall,  1698,  that  an  a£lion  did  not  lie  agaiuit 

D.  becaufe  he  had  it  for  valuable  confideration.     Ex  relatione 
m'ri  Daly.    Ld»  Raym.  Rep.  738.  Anon. 

24.  A  captain  contraBed  with  foamen  to  go  a  voyage,  and  after 
he  had  got  them  on  board  he  would  not  pay  them  according  to  agree- 
ment J  upon  which  they  demanded  their  goods^  which  he  refufed, 
if  they  did  not  flay  till  he  had  fearched for  them,  w^ich  he  refufed  to 
do  them  and  this  was  held  good  evidence  of  a  converfion.  12  Mod. 
344*  Mich.  1 1  W.  3.  Anon. 

25.  An  executor  feveral  years  before  had  left  goods  in  the  houfe 
by  confent  of  the  heir,  who  ufed  them  after ;  and  within  6  years 
of  the  aCtiod  brought^  the  executor  demands  the  goods,  and  tl^ 

T3  heir 
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heir  refufed  to  let  him  have  them ;  whereupon  trover  yn%  brought 
and  the  ftatute  of  limitations  pleaded.  Per  cur.  the  uftr  tvitb  cof9» 
fentf  before  the  demand^  was  no  converGon  or  evidence  of  it ;  and 
the  demand  being  within  6  years,  the  refufal  which  enfued  it^ 
and  is  the  onlv  evidence  of  a  cbnverfionnn  the  cafe,  was  within 
6  years ;  and  if  a  trover  be  before  6  years,  and  a  converfion  after, 
the  ftatuto  cannot  be  pleaded.  7  Mod.  99.  Mich,  i  Ann.  B.  R. 
Mountague  v.  Sandwich. 

28.  M  trover  at  nifi  prius,  upon  evidence  the  cafe  was  this  \ 
a  carpenter  fent  his  fervant  to  fvorkfir  hire  to  the  queen* t  jard^  and 

[  246  3  having  been  there  fbme  time,  when  he  would  go  no  more^ 
iiit  furveyor  of  the  work  would  not  let  him  have  hu  tools ^  pretending  a 
ujage  to  detain  tools,  to  enforce  workmen  to  continue  till  the 
queen's  work  was  done ;  and  a  demand  and  refufal  being  proved 
at  one  time,  and  a  tender  and  refufal  after,  per  Holt  Ch.  J.  if  the 
plaintiff  had  received  them  upon  the  tender,  notwithftanding  the 
a^iion  would  have  lain  upon  the  former  converfion,  and  the  hav- 
ing of  the  goods  after,  would  go  only  in  mitigation  of  damages  \ 
and  he  made  no  accoimt^of  the  pretended  ufage.  6  Mod.  212* 
Trin.  3  Ann.  B.  R^  Baldwin  v.  Cole. 

29.  And  Holt  Ch.  J.  compared  it  to  the  doArine  among  the 
Sknny,  that  if  a  trooper  brings  his  horfe  into  thefervice^  the  property 
thereof  was  immediately  altered  and  vefted  in  the  queen,  which 
he  had  already  condemned.  6  Mod^  2I2.  Trin.  3  Ann«  B«  R^ 
in  cafe  of  Baldwin  v.  Cole. 


(L.  2)    Againft  whom. 

I«   A  CTION  of  trover  will  lie  by  the  ajjignee  oF one  partner^  a 
^^  bankrupt f  agaxnfl  the  other :  which  was  ruled  at  the  trial, 
and  agreed  now,     2  £cb«  750.  pi.  3.   Pafch.  23  Car.  !•  B.  R. 
Thomas  r.  Day. 

2.  Trover  does  not  liey^r  a  banh-^ill payable  to  A.  or  bearer ^  and 
loft  by  him  J  againft  one  that  afterwards  comes  to  it  for  a  valuable  conft" 
deration.  Ruled  by  Holt  Ch.  J.  at  Guildhall,  1698.  Ld.  Raym* 
Rep.  738.  Anon. 
9)Ulk.44i.  3-  it  was  ruled  by  Holt  Ch.  J.  it  Guildhall,  Mich.  10  W.  3. 
|l.  1.  S.  C«  that  if  A.  being  a  pawnbroker^  employs  B.  his  fervant  in  the  way  of 
his  trade^  and  B^  upon  a  pawn  of  goods  lends  money  to  C.  and  C  /m- 
ders  the  money  to  B.  at  the  day^  and  demands  the  goods.  B,  fays 
that  thk  goods  are  fold ;  trover  will  lie  for  C.  aeainll  A.  Ld. 
Raym.  Rep.  738.  Mich.  10  W.  3.  before  Holt  CL  J.  at  Guild- 
hall. Jones  V.  Hart, 

4,  Trover  was  brought  'againft  the  book-keeper  of  a  carrier^  for 
goods  delivered  to  her  in  order  to  be  fent  by  the  waggon  to  London.  It 
was  infifted,  that  the  a£lion,  being  founded  on  a  tort,  was  well 
brought  agaihil  her ;  but  on  the  other  fide  it  was  faid,  diat  it 
ihould  have  been  brought  againft  the  carrier  himfelf,  and  the 
Judge  was  pf  that  opinion  \  and  accordingly  the  plaintiff  was  non-* 

fuitedft 


k 
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fuited.     2  Barnard.  Rep.  in  B.  R.  234.  Hill.  6  Geo.  2.  1732- 
Bury  Aflifes.  Harvey  t.  Syliard« 

« 

(L.  3)     Writ  a&d  Declaration  good  in  general. 

z.  I N  trover y^r  a  hawky  it  was  obje£led  that  the  plaintiff  ought 

^  to  have  fet  forth  that  the  hawk  was  tame  and  reclaimed  ; 

but  he  having  declared^  that  he  'was  poffeffed^  isfc.  ut  de  hcnis  fuls 

propriisy   it  was  held  well  enough.     I).  306.  b.  pi.  (^6.  Mich. 

13  &  14  EI17.  Fines's  cafe.  [  247  ] 

2.  In  trover  and  converfion  the  want  of  ailegnig  a  place  ef  s*  P-  *?^  f» 
converfion  (which  is  a  thing  material)  being  alleged  in  arrcft  of  ^/cJ^^Zg 
judgment,  the  bill  was  abated.     Cro.  £.78.  pi.  39.  Mich.  29  the  want 
&  30  Eliz.  B.  R    Hubbard's  cafe.  ^^^^, 

"^  beuig  aj. 

Icgedy  the  blU  wa^  abated.  Cro.  £•  97,  98.  lo  pi.  i  $.  cites  it  as  adjudged  lo  Leak*icare..— Goldib. 
00.  pi.  19.  Pafch.  30  Ella,  cites  Stayksham^s  cafe  in  trorer  of  an  obiigation.  It  was  foundthatht 
oad  broken  the  feals,  and  bccaufe  he  did  not  fhew  the  time  and  place  ol  the  converfion  he  could  never 
get  judgment  $  and  in  the  principal  cafe  the  juftices  were  cf  the  fame  opinion,  only  Anderfon  feej&ed  to 
doubt. 

3.  The  plttce  of  the  trover  was  alleged^  but  tiot  of  the  converfion ;  And  the 
but  after  verdiiJl  judgment  was  arretted  for  that  reafon.     Roll.  JJJJ!^^ 
Rep.  132.  cited  by  Crooke  as  Mich.  26  &  27  Eliz.  B.  R.  Mat-  muft  be 
thew  V.  Stranfon.  f^«<*  ••y  *« 

jur)'  for  the 
fnaintenaoce  of 'the  adion.    %  Bulft.  313.  S.  C.  cited  by  Coke  Ch.  J.  P.  i»i«  marg.  pi.  »4« 

cites  Mich.  37  Sc  38  Eliz.  C.  B.  as  adjudged  upon  lonj;  argument  that  in  trover  the  converfion  is  not 
traverfable,  and  therefore  need  not  allege  time  or  place  of  converfion,  but  may  count  that  primod':c  Mui 
he  was  poifeifed  of  the  faid  goods  and  loft  them  ofuaMy,'and  chat  afccnKaids  they  came  to  the  hands  of 
the  defendant,  and  be  converted  them.  And  (ays  th^t  fo  it  was  adjudged  Mich,  az  Jac.  B.  R.  and 
Trin.  15  T^c.  B.  R.  Rot.  199. 

The  alleging  Zfiace  of  cotivtrfion  is  wtsttr'tal^  and  the  want  thereof  being  alleged  in  arreft  of  judgment^ 
tb« bill  was  abated.    Cro.£.7S.  pi*  39*  Mich.  29  &  30  £Us.  B.R.  Hubbard's  cafe. 

But  in  trover  no  oHott  place  is  to  be  zxprejfd  in  the  declaration,  but  only  that  place  vfbere  tbegooJi 
camt  to  the  dtftndavCt  handt  \  per  tot.  cur.  clearly.     Bolft.  so6.  Pafch.  10  Jac.  Atkyns  v.  Wheder* 

4.  In  trover  the  plaintiff  {hewed  that  he  vttls  poffeffid^  and  after-  I^oph.  »oi. 
wardSf  viz*  tali  die  lofi  them^  and  they  came  to  Sm:.  hands  of  the  *'^^'?.'  ^.' 
defendant,  where  in  truth  the  poftea,  viz.  tali  die,  was  before  *Y  Jac-°^  '* 
the  time  of  the  poflefEon.    The  viz.  is  void,  and  the  declaration  B.  k.  Def- 
good.    liat.  201.  cites  Hill.  43  Eliz.  Drake  v.  Young.  il>°hnfom-. 

Palm.  5oS.  S.  C.  cited  accordingly.-— ^Cro.  J.  428.  pi.  3.  S.'C.  adjudged  accordingly  ror  the  pUia« 
tiff.    Tefinimd  v.  Johnfon. 

5.  In  trover  of  goods,  the  declaration  was  that  he  was  poffeffed 
rffuch  goodsj  (hewing  what  they  were  in  fpecie,  cum  aliis  imple-m 
mentis  ad  valentiam  3  /.  and  of  ether  parcels  cum  aliis  necejfariis  ;  as 
alfo  defuibus^  fetting  not  forth  their  number,  and  damages  were 
entirely  afTeffed  for  all  \  but  becaufe  of  this  uncertainty,  the  de- 
claration was  holden  by  the  court  not  to  be  good,  and  it  was  ;<d- 
judged  for  the  defendant.  Cro.  E.  817.  pi.  7.  Pafch.  43  Lliz. 
B.  R.  Wood  V.  Smith. 

6.  A£lion  upon  the.  cafe,  that  he  delivered  certain  wools  to  the  ^^V?*'* 
defendant  to  keep,  and  that  he  converted  them  to  bis  own  ufc.     Ex-  §.  c.^  but 

T   4  CCption    S.  I*.  doe« 

aot  appear* 
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^eption  was  taken,  becaufe  hd/ays  mt  that  he  loji  them  ;  and  that 
the  converfion  doth  not  take  away  the  property,  but  he  may  have 
detinue.  But  per  cur,  the  converfion  takes  away  the  property, 
^nd  it  is  an  offence  f6r  which  the  a£lion  lies ;  per  Gawdy  and 
Fenner  J,  caeteris  abfentibus,  and  adjudged  for  the  plaintiff*. 
Cro.  E.  781.  pi.  17.  Mich.  42  &  43  Eliz.  B.  R.  Gumbletoav. 
Grafton. 

7.  In  trover,  the  plaintiff  as  adminiftrator,  declared  of  a  portal 
nvith  hingesy  and  of  a  hand'tntli,  a  brewing  lead^  and  a  waih-fat* 
It  was  obje£^ed,  that  thefe  things  appear  to  be  fixed  to  the  free« 
hold.  Sed  non  allocatur ;  for  the  plaintiff  having  declared  that 
he  was  pofleffed  of  them  ut  de  bonis  fuis  propriis,  it  (hall  be  in- 
tended they  were  fevered  from  the  freehold,  the  defendant  not 
having  fhewn  the  contrary.  Cro.  J,  129.  pK  2.  Mich.  4  Jac. 
B.  R.  Wood  V.Smith. 

8.  Error  of  a  judgment  in  trover  de  300  todis  lana^  becaufe 
todae  is  no  Latin  word  ;  but  judgment  was  given  for  the  plaintiff^ 
and  that  judgment  afErmcd ;  for  it  is  a  framed  word  to  fhew  the 
meaning  of  the  parties,  and  in  the  Regifter  ther^  is  pipa  vimi^ 
&  barrella  cervifia,  Cro.  J.  307.  Mich.  10  Jac.  B.  R.  Qifon 
Y.  Pro£lor. 

9.  One  may  count  updn  a  devenerunt  ad  manus  generally^  or 
fpecially  per  wventicnenty  but  the  latter  is  the  better,  viz.  per  in- 
ventionem ;  and  tliis  is  the  mod  certain  and  the  better  count ; 
per  Coke  Ch.  J.     2  Bulfl.  313.  Hill,  12  Jac. 

10.  Trover  and  converfion  was  brought  againft  A.  and  B.  A^ 
pleads  not  guiltv,  and  that  ifTue  is  found  againfl  A.  B.  pleadsy 
and  traverfes  ablque  hoc,  that  he  and  A.  converted,  &c.  and  that 
ifTue  is  found  for  B.  againfl  the  plaintiff;  yet  it  feemed  to  the 
court  that  the  plaintiff  fhall  have  judgment  againfl  A.  upon  the 
firfl  verdi£l  \  for  although  that  the  declaration  be,  that  they  c(m- 
verted,  &c.  yet  that  fhall  be  intended  jointly  and  feverally.  And 
fo  the  opinion  of  the  court  was  againfl  A.  Noy  144.  Gee  v. 
Long. 

1 1 .  In  trover  the  value  *of  every  particular  parcel  ought  to  be 
fbewriy  becaufe  the  judgment  is  conditional  to  recover  the  thing 

itfelf,  and  if  not,  then  damage  in  lieu  thereof.    By  Ley  Ch,  J. 
and  Doderidge  J.     2  Roll.  Rep.  447.  Trin.  21  Jac.  B,  R,  Good- 
win V.  Harwood. 
He  n^s  1 2.  In  trover  and  converfion  of  a  bondy  which  defendant  being 

liot  Acw  the  required  fuch  a  day  to  deliver,  he  refufed,  and  converted  it  to  his 
itf$  loll  and  ^^^  **^^'  Exception  was  taken,  becaufe  no  date  of  the  bond  was 
thcdcfcn-  mentioned y  nor  the  day  and  place  of  the  converfion  dXitgtA.  Sed  non 
dant  has  cf-  allocatur  \  for  it  being  loft,  he  did  not  perhaps  know  the  certain 
BeUnott^  flate  of  it;  and  if  he  fhould  recite  a  date,  and  mifrecite  it^  it 
recover  the  might  be  a  failer  of  his  fuit ;  and  the  denying  to  deliver  it  upon 
debt  but  requefl,  is  a  converfion,  and  the  affignment  of  the  place  were 
A^udgcd.  ?ot  material,  and  the  day,  year,  ar\d  place  are  thereby  alleged^ 
Cro.  J.  637.  and  is  fufhcient ;  and  fo  a  judgment  in  C.  B.  affirmed.  Cro.  C 
pi.7.Paich.^(j2.  pi.  8.  Trin.  8  Car.  B.R.  Wilfon  v.  Chambers. 

20  Jac,.  ^  * 

^.  K.  Upchard  t.  Tauni* 

13.  TrovcTj 
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13.  Trover,  &c.  the  writ  was,  that  fuch  a  day  at  A.  in  com. 
S.  hi  was  pojfeffed  of  the  goods ^  and  loft  them,  and  the  defendant 

found  and  converted  them ;  and  in  the  declaration  he  fbewed  the 
trover  and  converfton  to  he  apud  A.  pr^diEf.  Exception  was  taken 
to  the  writ,  becanfe  the  place  of  converlion  was  not  fet  forth. 
But  adjudged  by  two  juftices  only  in  court,  that  fince  the  pof- 
feflion  was  fuppofed  to  be  at  A.  the  lofs,  trover,  and  converlion, 
being  all  joined  with  a  coptdative,  all  (hall  be  intended  at  one  place* 
Cro.  Car.  525.  pi.  3.  Hill.  10  Car.  B.  R.  White  v.  Haulie. 

14.  In  trover  and  converfion  of  letters  patents  of  a  wine  licence, 
exception  after  verdiS  was  taken  in  arreft  of  judgment,  that  the 
plaintiff  J/(/  not  allege  that  he  was  pojfeffed  of  them  ut  de  ionis propriism 
Sed  non  allocatur,  after  a  verdi£b.  Befides  the  declaration  does 
mention  that  the  defendant  knowing  them  to  appertain  to  the  plaif^ 
W^  converted  them  s  which  implies  as  much.  And  judgment  nifi, 
£c.  Hardr.  1 1 1.  Pafch.  1658,  in  the  exchequer,  Jones  v«  Wink- 
worth. 

15.  In  trover  for  a  fword  the  plaintiff  declared  that  be  was  pof- 
fejfed  ut  de  bonis  propriis,  and  that  defendant  cepit  eadem  bona.   The 

defendant  demurred.  Twifden  inclined  that  it  was  ill,  as  in  for* 
gery  of  falfe  deeds,  and  counts  but  of  one  \  but  curia  contra, 
and  judgment  for  the  plaintiff  niG,  '&c.  2  Keb.  188.  pL  20. 
Pafch.  19  Car.  2.  C.  B.  Bird  v.  Watfon. 

16.  In  trover,  the  plaintiff  declared  that  he  was  poffeffed  de 
bonis  (9*  catallis  fequen'  ut  de  bonis  &  catallis  fuis  propriis,  viz. 
de  unofcripto  obligatorio,  isf  de  una  warrantia,  &c.  The  defendant 
pleaded  in  abatement  that  the  bcmd  and  warrant  were  not  chattels  ; 
and  upon  a  demurrer  it  was  infifted,  that,  by  a  gift  of  all  his 
jgoods  and  chattels,  a  bond  would  pais.  And  to  this  opinion  the 
court  inclined.  4  Mod.  156.  Mich.  4  W.  &  M.  in  B.  R.  Cook 
V.  Bafinger. 

17.  "Error  out  of  C.  B.  on  trover  againft  ten,  wherein  the  plain-  [  ^49  J 
tiff  declared  of  a  finding  by  ten,  and  a  converfion  by  nine,  and 
judgment  againft  all  ten  -,  per  cur.  the  converfion  is  the  gift  of 

the  a£lion  ;  for  if  a  man  find  goods.  It  is  lawful  for  him  to  take 
them,  wherefore  it  muft  be  certainly  error ;  but  if  you  can  get  it 
^mended  in  the  common  pleas,  we  will  get  it  amended  here« 
12  Mod.  Id.  Mich.  8  W.  3.  B.  R.  Fuller  v.  Smith. 

x8.  In  trover,  the  plaintiff  had  a  verdi£t ;  and  it  was  moved 
in  arreft  of  judgment,  that  the  declaration  was  ill,  becanfe  the 
converfion  was  laid  on  a  day  certain  in  Michaelmas  term,  and  the  de-* 
claration  was  general,  as  of  that  very  term,  without  a  day  certain  g 
as  memorandum,  that  on  fuch  a  day,  &c.  and  therefore  it  muft 
relate  to  the  firft  day  of  that  term ;  and  if  fo,  then  this  a£tion 
was  brought  before  the  plaintiff  had  any  caufe  of  adlion,  becaufe 
it  was  brought  as  the  firft  day  of  the  term ;  and  the  converfion, 
which  is  the  foundation  of  the  a£^ion,  was  laid  in  the  declaration 
to  be  after  the  term  began ;  but  per  Holt  Ch.  J.  it  is  well  enough, 
if  the  bill  was  filed  after  the  caufe  of  aSlion  accrued  i  for  there  was 
po  a&ion  depending  till  that  very  time,  and  the  filing  the  bill  was 
pn  a  day  cer^in.    3  Salk.  9.  Sawen  v.  Hulbert. 
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(L.  4)    Declaration  good.    In  Refpedt  of  the  Cer- 
tainty therein  of  Things. 

I.  'TP Rover  and  converfion  of  ten  chefts  and  coffers^  nuithout  Jhew^ 

^    iftg  bow  many  chefts  and  bow  many  ccffers.     Exception  was 

taken  for  the  uncertainty ;  but  Gawdy  and  Fenner  J.  ceteris  ab- 

fentibus,  held  them  all  one  \  but  if  they  ihould  be  faid  to  be 

diftinB  things,  it  would  be  ilL    Cro.  £.  81 8.  pL  la.  Pafch*  43 

Eliz.  B.  R.  JDraycot  v.  Piot. 

Sa  in  tronr        ^'  Trover  of  fuch  and  fuch  goods  (fpecifying  them)  cum  aJiis 

inttr  alia  de   implementis  ad  valentiam  3/.  without  (hewing  what  they  were>  and 

^"?*'*^***'  of  other  parcels  (fpecifying  them  particularly)  cum  aliis  necejfariisy 

siiis  parv'u    I'Ut  fays  uot  what  i  and  that  he  was  poflefled  defulbtss,  without 

tieniolit  j  af-  mentioning  their  number.    The  court  held  it  ill  for  the  uncer* 

5^  ^^^^^    tainty  pro  implementis  &  necefiariis  ;  and  gave  judgment  for  the 

wafftaidfor  defendant.    Cro.  £.817.  pi.  7.  Pafch.  43  Eliz.  fi.R.  Wood  v. 

the  uncer.      Smith. 

tainty  I  it 

not  appearing  what  or  how  many  they  were,    a  Lev*  %$•  Pafch.  15  Car.  2.  B*  R.  MiHer  t.  Green. 

So  in  trover  of  feveral  particular  goods^  &  a/iis  utenflns  Anglice  implements;  after  verdidl  and  intire 
damages,  judgment  was  (laid  for  the  uncertainty  of  alliis  ureniiliis^  quot,  quanta  vel  qiftalia  they  are.— 
3  Lev.  x8.  Paich.  33  Car.  2.  C.  B.  Blackhoufc  v.  Moore. 

TroTer/flT  3,  Trovcr  de  una  parcella  ftfc'mm  Anglice  lings,  but  becaufe  he 
^^'^rf  ^'^  ^^^  ^^^^^^  what  parcel,  it  was  held  to  be  ill.  Gro.  E.  865/ pi.  46. 
Tingerx,    It  Mich.  43  &  44  EHz.  in  Cam.  Scacc.  Gramwell  v.  Rhobotham. 

was  obje^ed 

that  the  word  pircel  is  uncertain,  and  that  it  confifts  of  many  things  in  number,  and  {a  6  parcels  can* 

not  be  applied  to  6  pon^ngers ;  but  had  it  been  6  pieces  it  had  been  better,  though  that  is  alio  oncer- 

tain.     Roll  Ch.  J.  inclined  it  was  well  enough  \  for  though  the  words  are  not  fo  proper,  yet  the  defcrip- 

tion  is  good  enough.    And  judgment  for  the  plaintiff,  niii,  drc.    Sty.  199.  Mich.  1649.  Graves  v« 

Drake. 

Trover  of  20  fUcei  fivt  pareetTu  ligni  was  held  well  enough,  and  piece  or  parcel  are  fynonimoos. 
Keb.  508.  pi.  75.  Pafch.  15  Car.  1.  B.  R.  Shepherd  v.  L^d.  But  txtncr 0/  a  fMrcei of  wara 

IS  uncertain,  though  ^tfrrr/  of  clotb  is  well  enough  ^    per  cur.    Sid.  508.pl.  75.  Pafch.  1 5  Car.  2. 
B.  R.  in  cafe  of  Shepherd  v.  Loyd,  Arg. 

*  Trover  for  6  parcels  of  lead  was  held  good,  notwithlhihding  the  oncertjdnty,  and  the  plaintiff  had 
judgment.     Vent.  io6.  Arg.  cites  has  a  i  Car.  i.  B.  R.  Green  v.  Green.  But  the  court  held 

this  to  be  a  grange  caiSu    Vent.  106.  S.  C.  cited  Freem.  Rep.  441.  in  pL  598.  as  held 

naught. 

Trover  ie  ft(adamf>arcella fit U certain  enough;  per  cur.  Lev.  303.  Mich.  21  Car.  2.  B.  R.  Arg* 
I  But  where  itwasJ/  quadam  parcella  linteaf  and  verdiA  for  the  plaintiff,  judgment  was  ftaid  for 

the  uncertainty.    2  Lev.  176.  Mien.  28  Car.  2.  B.  R.  Hicks  v.  Pcndarv'is.  Freem.  Rep.  449. 

pi.  598.  S.  C.  accordingly. 

Trover  of  z  parcel  of  pack-clotbty  wrappers f  and  cloths^  viras  held  certun  enough  ;  for  the  word  (par- 
cel) in  this  cafe  only  expreffesont  certain  thing,  and  not  feveral  things  at  large,  in  which  cafe  it  vvould 
not  be  good  j  as  a  parcel  of  barley,  and  a  parcel  of  culme,  has  been  held  good,  and  a  judgment  in  C.  B. 
was  affirmed.     Barnard.  Rep.  in  B.  R.  65.  Trm.  2  Geo.  2.  Botamley  v.  Harrifon. 

♦  [  250  ]  ' 

Cro.  E.  4-  In  trover,  the  plaintiflF  declared  that  he  W2S  po/Mid  of  2000 

819.  pi.  14.  cords  of  wood,  but  did  not  fay  ut  de  bonis  fuis  propriis,  am  that  after- 
Eliz.  B^R  ^^^^^  ^^  defendant  cordas  ligni  pnef  cepit,  &c.  without  faying  any 
Baflet  V.  '  particular  quantity,  or  pradiffas  cordas  ligni ;  nor  did  he  allege  that 
Maynard  the  defendant  vi  isf  armis  cepit ;  after  judgment  for  the  plaintiff 
s!  P.  doa  ^^  ®'  ^"  ^'*^  '^^^  omiffions  were  aifigned  for  error,  but  the  jndg- 
Bot  appear,  ment  was  affirmed  in  the  exchequer  chamber^  for  it  (hall  be  in- 
tended 
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tended  all  d;e  cords  of  wood  before  mentioned ;  and  likewlfe  that  Noy  32. 

thcfc  were  his  proper  goods.     And  that  in  an  adion  on  the  cafe  g*  p '  j*"^ 

for  a  trover,  the  plaintiff  need  not  allege  the  taking  to  be  vi  &  notapp^ 

armis.    Moor  691*  pi.  955.   Hill.  36  £liz.  B.  R.  Maynard  v.  5  Rep.  24. 

B*  R.  but  S.  P.  dops  not  appear* 

5.  Trover  of  a  library  of  books  was  held  good,  without  expreiling  s.  c,  cited 
what  they  were ;  for  the  fctting  them  down  particularly  would  ^^  ^^J^ 
xnake  the  record  too  prolix.  Vent.  114.  cites  7  Jac.  Emery's  cafe.  6^/^^^i^ 

^-Sty.  25. 
HiU.  23  Car.  Adoo.  S.  P.  held  good,  though  not  mentioned  of  what  language  or  on  what  fubjed ;  for 
books  aie  not  things  of  different  fpecies,  be  they  of  what  language  or  fubjed  they  will. «»— Trover  of 
leeks  m  sftuJy,  without  faying  how  many,  U  good  enough  by  the  addition  of  the  ftudy.     Sid.  98.  Per 
cor.  obiter.  Agreed  per  cur.  that  it  will  lie  for  a  library  of  books.     7  Mod.  142.  Hill.  1  Amu 

B.-II.  Sty.  358.  in  cafe  of  HtATH  v.  Udal,  Arg.  cites  Trin.  10  Car.  Bsi>iNGFixLo*scafe 

S.P.  adjudged  good ;  and  Roll  Ch.  J.  admitted  it  to  be  fo.— — z  Keb.  765.  pi.  41.  S.  P.  Per  cur, 
Aig.  but  trover  Jt  ^iver/is  Rbr'u  is  ill. 

6.  The  count  was  de  tribus  ponderibus  lan£  ad  vahntiam  80 /•  Palm.  393. 
After  verdi A  it  was  moved  that  pondus  fignifies  any  manner  of  *.\^  '"  *°-' 
weight ;  and  of  that  opinion  were  Doderidge  and  Haughton  J.  bis-JT" 
(abientibus  aliis)  but  if  he  had  faid  Anglice  3  iveight  of  woo/,  this  l«at.  216. 
is  certain ;  and  judgment  ftaid  till  the  plaintiff  moves,     a  Roll.  Jj??'**  ^^ 
Rep.  369.  Mich,  a  I  Jac.  B.  R.  LaMrrence  v.  Turner.  jai^  s,  p. 

and  that  the 
plaintiff  cottU  not  hare  judgment,  and  that  he  was  of  counfelin  that  cafe.— S.  C.  cited  as  held  naught 
bccaufe  it  was  without  an  anglice.  Aig.  Sty.  2J4.  in  the  cafe  of  Erkley  v.  Alsop,  Trin.  1650^ 
B.  R.  where  the  coont  was  de  duccntibua  ponderibus,  Anglice  weight,  medicamenti,  Anglice  drugs 
and  judgflMnt  ibr  the  plaintiff,  and  that  judgment  affirmed.  S.  P.  but  the  anglice  of  ponderibus 

being  wanting,  the  judgment  was  rerer fed,  nifi,  &c.     Sty.  247.     Hill.  1650*  Powell  v.  Hopkins. 

So  trover  di  duihus  pcndtribut  eajet^  Anglict  h  weighs  of  cbtefi,  has  been  held  good.  Cited 
Vest.  21 1. 

Trover  didteem  ponder'ihmSf  Anglice  vongbts.  Per  cur.  in  trover,  if  the  jury  can  underftand  it,  ic 
will  be  well  enough  ;  for  damages  only  are  to  be  recovered  therein  $  fc^os  in  detinue,  where  the  thing  it-* 
ielf  is  to  be  recovered.    12  Mod*  3*  Mich.  2  VT.  <c  M.  B.  R.  Hook  v.  Calloway. 

7.  It  will  not  lie  for  ijbeavesof  cortty.  becaufe  of  the  uncer*  Jo- 443. 
tsuntyi  for  want  of  (hewing  what  corn  it  was.    March.  60.  pi.  ^'  ♦•  ^^* 
5^.  Mich.  15  Car.  Hodges  v.  Simpfon.  does  noc* 

8.  Trover  ofjiockings,  without  faying  of  what  fort,   is  good,  appear. 
for  were  they  filk,  or  woollen,  or  worfted,  they  were  but  ftock» 
ings*    Adjudged.    Sty.  25.  Pafch.  23  Car.  B.  R.  Anon. 

9.  If  there  are  m  proper  words  to  exprefs  it  by,  but  it  isfi  defcribed  f  2Ci  1 
that  tbejury  may  know  what  is  meant  by  it,  it  is  well  enough  ;  per 

RolL  Ch.  J.  Lat.  136.  Mich.  24  Car.  B.  R. 

10.  It  lies  de  decern  arboribus^  though  exception  was  taken  S.  c.  cited 
that  arbor  is  properly  a  tree  growing.  Styl.  235.  Mich.  1650.  ^^wwr 
B.  R.  Popham  v.  White.  .  not^i^ 

intended 
fuch  as  are  growing.    Keb.  50S.  pi.  75.  Per  cor. 

11.  Trover  of  20  bea/ls,  viz.Jteers,  runts,  and  heifers,  without  s.c.  citea 
faying  what  number  of  each.  Roll  Ch.  J.  inclined,  that  it  was  accordingly 
certain  enough,  and  the  number  may  be  averred,  and  the  cattle  i^vmj'^*^ 
arc  «dl  of  one  kind.   The  court  would  advife  \  but  afterwards  or-  a'ly.tLTxo* 

dered 
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^etdiJtcm  dered  hidgment.    Nili,  &c.  Str.  264>Pafch.  1651.  B.R.   Saw* 

locki  and 

heifer Sy  without  flying  how  many  of  one  and  of  the  other ;  judgment  was  given  for  the  plaintiff*  m 

C»  B.  but  rcverfed  in  B.  R.     Vent.  317.  Mich*  29  Car.  2.  B.  R.  Davis  v.  Price. 3  Keb.  693. 

pi.  11.  Mich.  28  Car.  s.  6.  R.  Price  v.DaviSy  S.  C.  that  juvenca  is  a  proper  word  for  both,  and  the 
anglicc  void ;  but  that  it  waa  agreed  that  trover  of  fo  many  ov'ibut  matricibus  (^  verwcikvs  is  ill^  for 
mot  dtftingui(hlng.  And  ibid.  694.  pi.  16.  Wild  J.  cites  rhelaft  point  as  Trin.  24  Car.  2.  Rot.  462. 
—  S.  C.  cited  Vent.  317.  S.  P.  Per  cor.     3  Keb.  253.  Mich.  25  Car.  2.  B.  R.  in  pi-  83. 

accordingly.  S.  C.  cited  2  Sid.  174,  175.  as  held  infufficient.    Trin.  1649.  Stanton  v.  Lub. 

«Dtt. 

Ibid.  New-  jj.  TrovcT  of  a  team,  fcales,  and  weights^  was  adjudged  infuf- 
T?  admits  Scicnt,  becaiifc  it  did  not  appear  what  weights  ;  per  Nicholas  J. 
the  s.  c.      2  Sid.  172.  cites  it  as  Mich.  1652.  Webb  v.  Wayftone. 

to  be  fo 

adjudged  ;  but  fays  it  was  upon  another  reafon,  and  that  he  himfelf  was  counfcl  in  it.  Sty>  ^6o» 

Hill.  1652.  Webb.  v.  Walhborn,  S.  C.  but  no  judgment. S.  P.  faid  to  bs  not  good,  becaufe  there 

may  be  more  or  lefsof  the  weights  ufed  with  the  fcalcsj  and  theiefote  all  together  areuncertaia  as  to  thai 
^antJtles  or  weighu  of  them.     G.  Hiil  of  C.  B.  99. 

• 

13.  Trover  of  three  packs  of  linen  cloth,  and  other  goods,  was  held 
certain  enough.  2  Sid.  175.  cited  byNewdigate  Ch.  J.  as  Fafch* 
1653.  B.  R.  Harbott  v.  Lane. 
B«/ trover  1 4.  TroYcr  iox  1  picccs  of  cloth,  without  faying  whether  linen 
efjfieccs  Qj.  woollen;  this  was  alleged  for  error,  hut  over-ruled,  and 
<L^with-  judgment  affirmed  nifi,  &c.  Sty.  419.  Trin.  1654.  B.  R.  lies 
out  faying     V.  Windfor. 

Iiow  many 

yards,  is  uncertain  and  ill.    2  Show.  423.  pi.  396.  Pafch.  i  Jac.2.  B.  R.  Haws  v.  Randall* 

So  of  tubs  1 5.  Trover  of  6  tons  was  held  void  for  uncertainty ;  for  the  word 

of  water,  fignifies  feveral  things,  but  it  is  not  certain  what  it  (ignifics  here  j 

vHthout^'  and  judgment  that  nil  capiat  per  billam.     Sty.  482.  Trim  1655. 

ihewing  bcw  Clark  V.  Fitz-Williams. 

much  they 

imttaifif  the  court  inclined  that  it  was  uncertain,  though  it  fhall  be  underftood  for  the  tnb  and  the  beer* 

But  they  all  held  that  trover  will  lieybr  a  cafe  or  tub^  bccaufe  it  is  an  individual  thmg.     7  Mod.  142. 

liHl.  I  Ann.  B.R.  in  cafe  of  filainfieldv.  Marih. 1  Salk.  285.  pi.  17.  S.  C.  but  S.P.  does 

3U>t  appear. 

16.  In  trover  and  converfion  of  letters  patents,  it  was  obje£led, 

ihzt  the  date  of  them  is  not  fpecified  \  fed  non  allocatur;  becaufe 

there  is  fumcient  certainty  without  it ;  befides  the  date  is  upon 

record.    Hardr.  iii.  Pafch.  1658.  in  the  exchequer.  Jones  v. 

*r2C2l  Winckworth. 

Trover  for  I7»  Trovcr  for  4  curtains  and  vallens  was  adjudged  good,  and 
deetm  pari-  (hall  be  intended  curtains  and  vallens  for  a  bed ;  per  Ncwdigatc 
^J!LT!^i  &  Hill:  but  Nicholas  e  contra.  2  Sid.  174.  Hill.  1659.  B.  R. 
icrum^  An.    Feckc  V.  Ward. 

gllce  CUT' 

taint  and  valence^  wfts  obje£Ud  to  be  uncertain  ;  but  it  was  anfwered,  that  it  (hall  be  intended  lo  pair 
of  curtains  and  lo  pair  of  valence,  and  fuch  as  ufually  are  part  of  the  furniture  of  a  bed  \  and  that 
in  fpch  artificial  things  it  is  fufficient  defcription  to  name  them  by  the  ufual  names,  without  ihewing 
*  the  quantity  of  yards,  or  what  ftuflF  they  are  made  of;  and  3  juftices  being  of  that  opinion,  diey 
gave  judgment  for  the  plaintiff,  though  Twifden  J.  held  totis  viribus  e  contra,  by  reafon  of  the  cafe  of 
Webb  v.  Wa/hbom,  where  he  faid  that  trover  of  4  pair  of  hangings  wat  adjudged  uncertain.  2  Saund. 
74.  Fafch.  22  Car*  %•  Tailor?*  Welis.         1  Mod.  46^  pL  xoi.  S«  C.  adjudged  accordingly.  ■ 

Sid* 
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M*  445*  pi.  3*  S.  C. adjudged  accordingly.  a  Keb.  6ft3«  pU  x^.  S.  C«  fayf  tbe  court  agreei 

it  to  be  uncertain  according  to  Webb  and  Waihbom*s  cafe  j   but  adjomamr.  ■  Ibid>  64.0*  pi.  6S« 

8«  C*  adjudged  for  tbe  plaintiflT. 

1 8,  Trover  for  2pairofpotJ>ooks,iffc.  and  hangers.  After  a 
▼erdid  for  the  plaintiff,  it  was  moved  that  hangers  was  an  equi-« 
vocal  word  ',  and  though  it  was  anfweredi  that  becaufe  the  pot- 
hooks preceded  the  hangers,  it  could  not  be  intended  any  other 
than  fuch  on  which  pot-hooks  generally  hang,  yet  the  court  held 
it  too  uncertain  ;  for  the  word  does  not  immediately  follow  the 
word  pot-hooks,  but  there  are  divers  other  mentioned  between  ; 
and  therefore  judgment  was  (laid.  Raym.  2.  Mich.  12  Car.  2« 
B.  R.  Seaman  v.  Bams. 

19.  Trover  for  the  planks  of  a  granary ^  withomt  mentioning  Lnr.  99. 

any  certain  number  of  them,  was  held  certain  enough,  by  reafon  |*  ^*  ^"^ 

of  the  words  (of  the  granary)  otherwife  had  it  been  of  planks  ge-  ^  appwl 

nerally.     Sid.  98.   pi.  28.   Mich.    14  Car.  2.  B.  R.  Maihu  v.  Keb.  353. 

Flower.  4*1. 4*8- 

*  **^^*-  488.  s.  c. 

lat  S.  P.  dou  not  appear* 

•  20.  Trover  for  a  btirtari-table^  port^JHchsy  and  balls,  cited  Raym.  S-  c.  cited 
a.  to  have  been  adjudged  good,   becaufe  the  port,  fticks,  and  xxin!  rr 

ballsj  (hall  be  intended  things  appurtenant  to  the  table.  Car.  1.  in 

pi.,  3 

S.  C.  cited  per  cur.    3  Keb.  253.  Mich.  15  Car.  s.  B.  R.  in  pi.  8}* 

a  I.  Trover  was  hrought  of  haynes  or  harneffis,  without  faying 
what  number,  or  whether  for  oxen  or  horfes.  This  was  moved 
in  arreft  of  judgment,  but  the  court  gave  judgment  for  the  plain- 
tiff. 2  Keb.  647.  pi.  85.  Pafch.  22  Car.  2.  B.  R.  Faynt  v.  Wa- 
terman. 

22.  Trover  de  tribusjlrmbusfoeniy  Anglice,  ricks  of  hay.     After  ^^'  *^?» 
verdidl  it  was  moved,  tixztjlruibus  is  uncertain,  and  that  it  ought  \'  ^ar.  "."* 
to  be  fo  many  cartloads.     But  the  court  held  it  certain  enough,  s.  C.  ac- 
and  gave  judement  for  the  plaintiff.   Lev.  301.  Mich.  22  Car.  2.  f°*;?'"«*y»  . 

Cn    -ixria       T\     •-  byRaiMfor4 

.  B.    W  eft  V.  Davis.  and  More- 

ton  only  in  court.  x  Keb.  703.  pi.  59.  Mich.  %%  Car.  «.  S.  C.  adjudfod  for  the  pUuntiflT. 

23.  Trover  of  divers  garments  was  held  not  good,  becaufe  not  *  Keb.  753. 
cxpreffed  what  kind  of  garments.  Sid.  114.  Pafch.  23  Car.  2.  Jii^j'^Eu 
B.  R.  Elpick  V.  A^on.  fique  t. 

A£bn,  S.  C.  accordingly. 

24.  Trover  de  viginti  menfurisy  without  an  Anglice,  or  l*aying  Trow  •/ 
what  meafures,  was  held  ill,  and  judgment  was  ftayed.  2  Lev.  J*,5/^^j 
XI.  Trin.  23  Car.  2.  in  the  exchequer,  Coleman  v.  Bard.  mufura 

was  moved 
to  be  uncertain.    Sed  noo  allocator^  and  j«48nient  for  the  plaintiff.    %  Keb.  68z.  pi.  7x«  Trin.  2% 
Car.  a.  B.  R.  Kcniony.  Wells. 

25.  It  was  moved  in  arreft  of  judgment,  that  the  count  was  Vcnt.  air. 
de  32  centenis  uda plumbiy  Anglice,  lead-ore.     Sed  non  allocatur;  Curtis'^ sIc. 

and 
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Ud  sooa  and  judgment  for  the  plaintiff.  3  Keb.  14.  pi.  ai.  Pafch.  24 
^}^^  ^  Car.  2.  B.  R.     Dennis  &  TurbcU,  and  Curtis. 

to  be  uoderftood  by  the  fubjed  matter,  though  objeded  that  centeaa  fignifiet  a  hundred  io  a  county.      * 

3  Keb.  153.       *  26.  Trover  was  brought  of  a  pair  of  boots  and  f purs ^  without 

P*'^3\|*^'  faying  how  many  fpurs.     And,  per  curiam,  it  is  well  enough; 

^,  for  it  (hall  be  intended  fpurs  belonging  to  thofe  boots,  which  is 

a  pair.    Freem.  Rep.  357.   pi.  452.   Mich.  1673.  Hancock  v. 

Hodges. 

27.  Trover  of  bottles^  without  faying  how  many,  was  held  un- 
certain, and  judgment  ftaid  after  verdift.  2  Lev.  176.  Mich. 
28  Car.  2.  B.  R.  Hicks  v.  Pendarvis. 
Ihid.  citet  28.  Trover  and  converfion,  among  other  things,  ie  twofjmhohf 
S^tso'  -^^gl^^  fl  cornelian  ring,  de  uno  pari  vittarum,  Anglice  a  fuit  ef 
361.  370.  knots :  and  moved  in  arreft  of  judgment,  after  a  verdift  for  tKc 
and  the  dif-  plaintiff,  that  the  declaratfon  was  ill  for  uncertainty ;  for  a  fuit 
Jj^J^"  of  knots  may  be  3  yards,  or  30,  &c.  but  after  feveral  times  being 
tiover.aod  fpoken  to,  the  plaintiff  had  judgment.  Skin.  142.  A£ch.  35 
leplCTb}      Car.  2.  B.  R.  Parkhurft  and  Shecrton. 

nr  mreple- 

%iA  that  wottld  be  naught;  and  Mod.  Rep.  190. 

29.  Trover  de  uno  vafe,  Anglice  vejfel,  vini  Ht/panict,  but  did 
not  Jet  forth  of  what  wood  the  veffei  was  made,  and  fo  no  meafure 
for  the  damages.  But  non  allocatur ;  for  it  is  intended  to  be 
made  of  fuch  wood  as  wine-veflbls  ufually  are.  2  Vent.  67. 
Trin.  I  W.  &  M.  in  C.  B.  Bliffe  v.  Froft. 

30.  Trover  de  una  amphora  faporis.  Exception  was  taken,  that 
iaporis  fignifies  favour,  whereof  no  a^ion  lies.  But  the  court 
held,  that  they  would  intend  the  damages  given  for  the  ampho- 
ra, and  nothing  for  the  faporis.  3  Lev.  336.  Mich.  4  W.  &  M. 
in  C.  B.  Chambers  v.  Warkhoufe. 

3891k.  13^       31*  Trover  of  whelps  was  obje£ted  to  be  uncertain,  and  may  be 
PI.40.S.C.  intended  whelps  of  dogs^  bears,  &c.  fo  that  it  appears  not  what 
accoidiogiy.  j^j^^j  they  are  of;  and  that  no  property  lies  of  them.     But  the 
court  faid,  they  would  intendnhe^  to  be  dog's  whelps^  and  tro- 
ver has  been  maintained  of  a  dog ;   and  gave  judgment  for  the 
plaintiff.     3  Lev.  336.  Mich.   4  W.  &  M.   in  C.  B.  Chambers 
V.  Warkhoufe. 
Ld.  RtTtt.        32.  Trover  for  20  ounces  of  cloves  and  mace*     After  judgment 
Rep.  588.     by  default,  and  writ  of  inquiry,  &c.  Holt  Ch.  J.  doubted  if  good, 
Hotebh^r.    without  faying  how  much  cloves,  and  how  much  mace,  or  that 
faid,  if  there  it  was  fo  many  ounces  mingled,  but  faid  that  thefe  were  uncer- 
^''.Jf*?  *   tainties;  yet  if  another  aftion  fliould  be  brought  for  the  fame 
thii'cafe"      things,  a  recovery  in  this  a£lion  would  be  a  good  plea  in  bar; 
judgment      and  the  court  gave  judgment  for  the  plaintiff.     2  Salk.  654.  pL 
^^^")*       3.  Pafch.  12  W.  3.  B.  R.  Hartford  v.  Jones. 

according  \      ^  "^ 

but  this  cafe  is  af^er  judgment  by  default ;  and  judgment  was  given  fbr  the  plamtiflr,  becaofe  the 
covjt  efiemgd  tbeje  t9  bt  tbhtgi  mmed^*  *  S.  C.  cit»l  per  cur.  Saraard.  Rep*  iji  B.  R.  65.  Tria. 
2  Geo.  % 

34.  There 
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34*  There  is  a  ^eat  difference  where  the  thing  for  which  the  And  there. 
a£iion  is  brought  is  one  entire  aggregate  body^  though  cottfijltng  of  C^^  ^^^ 
afferef It  parts  i  there  the  count  in  trover  will  be  good  of  two  cum^SL^ 
tmngs,  without  (hewing  how  much  of  the  one  and  how  much  o^  «'»""  '^m 
the  other,  or  what  tlie  things  are.  Per  Holt  Ch,  J.  Ld.  Raym.  th^^i/ 
Rep.  588.  Trin,  12  W.  3.  in  cafe  of  Hartfort  v.  Jones.  theaaion 

had  heeafor 
the  ptm  and  rigging  feveraify 9  thcf  ought  to  ihew  what  and  how  moch.  Pto  Holt  Ch.  J.  Ld.  Raym* 
Rep.  5S8.  cites  Trin.  ^3  Car.  2.  B.  R.  Boroughs  v.  Hall. 

So  tfOTcr  of  a  Jhip  cum  v'trgit  &  rtmisf  not  dewing  the  number  11  good  \  but  if  it  cir  ^itrgit  alone^ 
It  IS  ill.     3  Keb.  507.  pi.  55.  cites  it  as  agreed  in  B.  R. 

So  trover  fotfoip  awd  fails  is  good,  becaufe  the  fatli  go  to  make  up  the  aggregate  body  i  but  if  foe 
ftiteonlj.  Without  fpccifyiog  the  number  and  quality,  it  iillL     G.  Hift.  of  C.  B.  98,  99. 

35.  The  true  rea/on  why  certainty  is  Jo  much  required  is,  becaufe  [  254  ] 
a  recovery  in  this  a£^ion  may  be  pleaded  in  bar  if  another  a£kion 
ihould  be  brought  for  the  fame  caufe.    Per  Holt  Ch.  J.    Ld. 
Raynu  Rep.  $18.  Trin«  12  W.  3. 

36.  Trover  will  lie  for  a  trunk  of  linnen.  Agreed  per  cur.  7  If  trover  ft 
Mod.  142.  Hill.  I  Ann.  B.  R.  obiter.  brought  Ar 

^  box  vfttb 
mfrtthgt  an4  cbarttrsor  wpmenu  it  is  good,  becaufe  the  trover  is  for  the  tronk  and  lor  the  detendoo  of 
die  goods  tbereiot  wluch  are  withheld  by  the  detention  of  the  trunk,  but  not  for  the  value  of  the  goods; 
«nd  therefore  anAently  they  allowed  it  only  for  a  trunk  locked,  but  now  they  admit  it  though  the  tmnb 
be  not  locked,  becaufe  the  detaining  isftiU  the  fame.     G.  Hift.  of  C.  B*  ia|. 

37.  Trover  of  a  cafe  of  fpirits  and  of  ^o  gallons  of  hot  waters^  is  t  Salk.iSj. 
certain  enough;  and  judgment  for  the  plaintiff.  7  Mod.  141.  tuVs!?'^* 
HilL  I  Ann.  B.  R.  Blamfield  v.  March.  doeenot'jf^ 

pear. 

(L.  5)     Trover.     Plea. 

I.    A  CTION  upon  the  cafe,  that  the  plaintiff  was  poffeffed  of        (^V?4%^  V*^  /^ 
^^  fuch  goods  ut  de  propriis,  and  he  loft  them  and  the  defen-         \y^-^^^  i^ 
dant  found  them,  and  he  converted  them  to  his  proper  ufe.    The  ^*.   ^u^iS>^ 

defendant  faid^  that  the   plaintiff  pledged  them  to  him  for  10  L  by  '^v|iii>^ 

iuhich  he  detained  them  for  the  faid  10 1.  prout  ei  bene  licuit  abfque 
hoe  that  he  converted  them  to  his  proper  ufe,  prout,  &c.  and  a 
good  plea  by  fome,  but  by  others  he  (hall  plead  not  guilty,  and 
give  this  matter  in  evidence  for  the  detainer.  ^  Br.  Aftion  fur  le 
CaTe^  pi.  113.  cites  4  £.  6. 

2.  In  trover,  the  plaintiff  declared  that  he  was  poffeffed  of  a  chain  And.io.  pU 
rf"  gold,  and  being  fo  poffeffed  he  lojl  the  fame,  ana  it  came  to  the  Jf.'  ^vj* 
hands  of  the  defendant,  who  knowing  it  to  be  the  plaintiff's  chain,  cMdiSiy*-^ 
and  intending  to  defraud  him  of  it,  fold  it,  and  converted  the  money  D.  m.  pi, 
to  her  own  ufe ;  the  defendant  pleaded  that  fbe  did  not  fell  it  modo  Isf  0%*?" 
forma,  &c.  and  detnanded  judgment  ft  a^io^  &c.     Upon  demurrer,  judgment  °* 
the  opinion  was  that  it  wa^  no  plea,  and  that  it  ought  to  have  con^  appeantheit 
eluded  to  the  country,  and  not  to  have  averred  this  plea  and  demand  ^'^/*''"' 
judgment  %  becaufe  this  plea  is  no  bar  but  a  general  iflue.    Bendl,  s.  c.  '^jted' 
41.  pL  73.  Hill.  1  &  a  P.  &  M.  Mounteagle  (Ld.)v.  Worccfter  "Adjudged 
(Countefc  of).  ^  %^^'^''" 

II  3*  Adtion* 
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3.  A£\ion  upon  the  cafe^  inafmuch  as  the  defendant  fiuni  ti& 
goods  of  the  plaintiffs  and  delivered  them  toperfons  unknown^lik^tt  nod 
liberavit  modo  ^  forma  is  no  plea  nvithoutfaying  not  guilty,  where  the 
"thingreftsinfeafance*  Br.  A£lion  fur  leCafe,  pi.  109.  eites  3  M* 
I.  &33H.  8. 

4.  And  if  the  aAionwas  that  whereas  the  plaintiff  tc/tfx  poffiffedy 
&c«  ut  de  bonis  propriisy  and  the  defendant  found  them  and  converted 
them  to  his  own  ufe,  it  is  no  plea  that  the  plaintiff  was  mtpoffeffedut 
depropriis,  \i}XtJhallfay  not  guilty  of  the  mifdemeanor,  and  give  in 
evidence,  that  they  were  not  the  plaintiff  s  goods  s  and  nevertheleb  it 
is  true  that  pot  guilty  as  to  him.  Br.  Aciion  fur  le  Cafe,  pK  io9« 
cites  3  M.  I.  &  33  H.  8. 

5.  Iq  trover  and  converfion  to  his  own  ufe  per  venditionem 
quibufdam  hominibus  iguotis;  the  defendant //^^^Mii/  the  goods 
were  bailed  to  him  to  bail  over  to  J,  S,  to  whom  he  did  deliver  them^. 
abfque  hoc  that  he  did  convert  them  to  his  own  ufe  per  venditionem 
hominibus  ignotis.  It  was  moved  that  the  fale  is  not  traverfablc^ 
quod  Wray  conceflit ;  for  the  converfion  to  his  own  ufe  is  the  caufe 
and  ground  of  the  a£^ion,  and  not  the  felling  the  goods^  &c.  z 
Le.  13.  pi.  22.  19  Eliz.  B.  R.  Anon. 

4  Le.  4.  pi.  6.  In  trover  of  goods  brought  in  J.  the  defendant  pleaded  that 
14.  Stnog.    the  goods  came  to  his  hands  in  D,  in  the  fame  county,  and  that  the  plains 

f?  V  o  •"  iiff*  K^^^  ^  him  all  jtoodr  which  came  to  his  hands  in  D.  abfguehoc  that 
nets.  Cm    r^.    *  .,^     r  ^  /•      •     -»      t^-  1  j -..    t. 

totidcm  ver-  he  IS  guilty  of  any  trover  or  converfion  $n  J.    This  was  ruled  to  be  a 

^» good   manner  of  pleading,  by  reafon  of  the  fpecial  jufiification* 

ftl.  ai7?  '     ^^^  where  a  juftification  is  general  the  county  is  not  traversable  at 
s.*c.  into-  this  day.      Godb.    137.  pi.  163.  Mich.  27  &  28  £liz»  B.  R* 
tidemTcrbii.  Strangden  v.  Barnell. 
t  ^SS  J       7.  In  trover,  the  defendant  pleaded  a  fale  in  market  overt ;  and 
upon  iffue,  found  for  the  plaintiff,  though  he  did  not  fet  forth  any 
place  of  the  converfion,  yet  becaufe  the  defendant  had  pleaded  col- 
lateral matter,  and  not  the  dire£l  iffue,  the  plaintiff  had  his  judg-, 
ment  by  the  (l^tute  of  jeofails.     Goldf,  54.  pi.  7.  Trin.  29  Eliz. 
Anon. 

8.  In  trover  and  converfion,  the  converfion  is  traverfaUe ;  faid 
by  Coke  to  have  been  adjudged ;  for  it  is  the  fubftance  of  the 
aAion,  and  the  tort  fuppofcd  in  him,  and  fo  may  well  be  .tra- 
verfcd ;  for  if  one  finds  goods  but  does  not  convert  them,  no  ac- 
tion lies ;  as  where  in  trover  and  converfion  of  goods  the  defen- 
dant faid,  he  took  them  damage  feafant  and  impounded  them,  abfqut 
hoc  that  he  converted  them  to  his  own  ufe.  Cro.  £.  97.  pi.  15* 
Pafch.  30  Eliz.  B.  R.  Stafham's*cafe. 
S.  C.  tited  9.  Outlawry  was  held  by  fome  to  be  a  good  bar  in  trover.  3  Le. 
aveftt.i82,  20c.  pi.  261.  Trin.  30  Eliz.  B.  R.  Markham  v.  Pitt. 

Arg.  be-  ^     '^  •' 

caufe  it  lies  all  ia  damage! • 

Cro.B.i46.  10.  In  trover  of  com,  the  defendant  pleaded  that  before  the 
aod'it  wjw '  converfion  he  wets  feifed  of  certain  lands  on  which  the  corn  grew, 
objeded  that  and  he  fevered  it,  and  afterwards  cafually  lofi  it^  and  that  it  came  ta 
*e  pi«»        the  hands  of  the  plaintiff,  who  cafually  loft  thefame^  and  it  came  t^ 

.   tht 
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the  hands  ofdefendanty  and  Jo  he  converted  it,  &c.     And  upon  dc-  amounted 
murrer,  it  was  infifted,  that  tlie  plea  was  not  good,  for  the  plain-  ®"'y  ^^,^^ 
tiff  declares  of  a  trover  of  his  goods  ut  dc  bonis  fuis  propriis,  fnd^halif*' 
and  the  defendant  pleads,  that  he  took  his  own  goods,  which  is  it  be  a  plea 
JIG  anfwer  to  the  plaintiff;  befides,  the  plea  is  that  before  the  Jj!^^®"^^^'^,;^ 
time  of  the  tonvcrJGon  the  defendant  was  feifed,  &c.  and  that  ^\j^^  the 
after  the  com  was  fevered,  but  net  /aid  that  he  ivas  feifed  at  the  goods  of  the 
time  of  the  feverance :  and  fo  it  might  be  that  he  had  fevered  the  ^;*j'^[|^' ^^* 
corn  of  the  plaintiff.     And  this  was  held  a  material  exception  ;  having 
and  judgment  for  the  plaintiff.    Lc.  178.  pU  251.  Trin.  3iEIiz.  counted  that 
Ward  and  Blum's  cafe.  iJ?'^^  were 

his  proper 
foods,  which  he  ought  to  aofwer  to  ;  and  judgment  for  the  piaiQciiT. 

11.  The  plaintiff  declared,  that  himfelf  was  poffcffed  of  ccr-  Thephin- 
tain  goods,  which  by  trover  came  to  the  hands  of  the  defendant,  ^'^    f^f^ 
who  converted  them  to  his  own  ufe.     The  defendant  pleaded,  ji,„  ^  ^/, 
that  before  the  trover  fuppofd  one  A,  noas  poffeffed  of  the  faid  goods  as  ciur  goods  \ 
of  bis  own  proper  goods,  and  fold  them  to  the  defendant  ivithout  any  ^^^  1^,^ /^^j 
tmtice  that  the  goods  were  the  plaintiffs.     Plaintiff  demurred.     An-  f,r  'iha/tbe 
derfon  held  the  plea  not  good  j  for  the  plaintiff  may  bring  his  property  of 
?!£lion  againft  the  finder,  or  any  other  that  gets  the  goods  after  ^"j"/;^"^' 
by  falc,  gift  or  trover.     Some  thought,  that  the  defendant  having  and  be 
the  goods  by  fale,  might  traverfe  the  finding;  but  fee  27  H.  6.  h^frcany 
VI.  a.  c  contra.     And  Windham  J,  held,  that   the  defendant  "^i^^^'J^^f 
might  traverfe  the  property  of  the  goods  in  the  plaintiff;  and  tht  goois  0/ 
cites  la  E.  4.    11  Le.  180.  pi.  267.  Mich.  31  &  32  Eliz.  C.  B.  t^^  p^^'mt'ff, 
Galliard  v-  Archer-  \i.,  ^.j-^^j^ 

ant  \  this  is 
no^ood  tide  to  juftify  the  converfion  nvitbcut  a  traverfe  \  uolefs  he  had  Hiewed  that  he  had  boughc 
the  goods  ia  a  market  oveic.     Lc.  lai.  pi.  304.  ArJicb.  3a  &  33  Eliz.  C.  B.  Vandrink  v.  Archer* 

12.  Trover  of  6  o\en  in  London,  and  there  converted.     The  de-  In  trover 
fcndant  pleaded  that  he  feifed  thenr  in  the  manor  of  D.  in  liffcx^  as  '"^^^n  °  r  ^ 
goods  waived  there ,  and  fo  juftified,  abfque  hoc  that  he  was  guilty  in  gelding  at 
London.     The  court  held  it  no  plea,  it  amounting  only  to  the  ge-  ^'  «  f^* 
neral  iffue,  containing  no  *  matter  local  to  make  the  place  mate-  th^'^Scfel^* 
rial.    Cro.  £.  I74.  pU  5.  Hill.  32  Elizw  B.  R.  Bullock  v.  Smith,  ant  pleaded 

that  N,  wai 

ftifed'of  the  manor  •/  H.  in  the  county  of  M.  where  be,  &c.  bad  ^itft  and  pray  i^  and  tbat  the  faid 

l*ldhg  was  waived  there,  and  he  at  hadiff  feifed  it,  ahfqueboc  tbat  be  is  guilty  in  the  ccuntycf  //'.  fif^-. 

Upon  demorrer  the  court  held  the  traverle  good,  becauie  it  was  a  local  j unification  }  and  tc  is  not 

lawful  to  bring  an  *€tvm  in  a  foreign  county.     Noy  109.  Trin.  1  Jac.  C.  B.  Court  v.  BUckman. 

In  trover  and  converfion  of  certain  oaks  in  Excefier,  the  defendant  convened  a  frafcrty  to  the  marqu'is 
pf  W'  hefore  the  ewvrrfiou  jupfofedf  kc,  aadgMftifitd,  that  hy  bis  eowmand  he  tock  them  at  R,  in  Dfixn^ 
mvd  traverfed  the  conv<rfion  at  Ejtcefter.  Upon  a  demurrer  the  .plea  was  adjudged  ill,  bccaufe  this  jj.u- 
ficatlonis  not  local,  but  thia  matter  m<ght  have  been  given  in  evidence  at  Exceller.  Roll.  Rep.  3^6. 
pi.  20.  Trin.  14  Jac.  B.  R.  Buih  v.  Luihborough.  #  r  ^  ..^  1 

13.  In  trover  of  goods,  it  is  no  plea  that  the  defendant  71^/1/  D.  jh*  a. 
always  ready  to  deliver  them  to  the  plaintiff  and  yet  is ;  for  the  ^^Y^^.tc^ 
goods  are  not  in  demand,  but  damages  only  for  the  converfion,  Hi.i.  13 
and  fo  is  only  a  plea  by  argument,  and  not  a  good  argument  nei-  ^^'^*  '^'^f 'if 
ther;  and  judgment  was  given  for  the  plaintiff.     Le.  221.  pi.  j,m%n;5v'/x 
304.  Mich.  32  &  33  Eliz.  C.  B.  Vandrink  v-  Archer.  wy  b^rje, 

and  r'Jcs 

him^  and  then  delivers  the  horfe  tp  mc,  and  I  bring  trover  and  conterfion^  it  is  no  flea  that  you  have 
Vot.  1.  U  Uch\ereJ 
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delivered  the  horfe  to  me  before  the  aAion  brought ;  for  you  ought  to  anfwer  to  the  conTerfioo ;  pfr 
Popham.  Goidib.  155.  pi.  S^  Hill.  44  £Hs.  Anon.— .^Theabufing the  horfe  is  a  coveriton  to  bis 
own  u/e }  ind  theieforc  the  adioA  will  He,  notwithftandiog  he  ti  ready  to  ddifer  him  j  per  Windham  J« 
Le«  223* 

14.  In  trover  in  London,  the  dckniznt  pleaded,  that  long  before 
the  converfion  fuppofed^  J*  S*  was  poffeffed  ofthefe  goods  as  his  own, 
at  J5.  in  Norfolk  ;  and  that  he,  before  the  converfion  fupprfed,  cafually 
lo/l  thenti  and  they  came  to  the  hands  of  P.  by  trover,  who  gave  them 
to  the  plaintiff  who  Ic/l  them  in  London ;  and  the  defendant  found 
them,  and  afterward  did  convert  them  to  his  own  ufe  by  the  command 
of  the /aid  J,  S.  as  it  was  lawful  for  him  to  do.  And  it  wa$ 
moved,  that  this  is  no  plea ;  for  it  amounts  to  the  general  iflue. 
But  all  the  juftices  held  it  a  good  plea  ^  for  it  confeSeth  the  pof- 
feflion  and  property  in  the  plaintiff  againft  all  but  the  lawful 
owner.  Cro.  £.  262.  ph  50.  Mich.  33  &  34  Eliz.  C.  B.  Rook* 
wood  V.  Feafar. 

15.  Trover  of  ^oo  Jbeep,  i  Dec.  36  Eliz.  the  defendant  ^/W- 
ed  he  was  fieri ff  of  the  county  of  L-  and  that  J.  S.  recovered 
againfl  the  plamtiff  lool.  and  a  fieri  facias  was  delivered  to  him 
I  0£k.  35  Eliz.  by  virtue  whereof  the  20th  Oft.  35  Hiz.  be  took 
thejheep,  and  22  Oft.  35  Eliz.  fold  104  of  them  for  40 1.  parcel 
of  the  lOoU  and  the  192  reft  due  remained  in  his  hands  pro  defeBu 
emptorum,  which  is  the  fame  converfion.  The  plea  is  not  good. 
I  ft,  Becaufe  he  doth  twt  by  his  plea  confefs  any  converfion.  idly, 
Becaufe  he  juftifies  that  converfion  in  Oftober  35  Eliz.  but 
meets  not  with  the  plaintiff  in  the  time.  And,  3dly,  Becaufe  he 
makes  no  juflificatioti  for  thefheep.  .  Judgment  was  appointed  to  be 
entered  for  the  plaintiff,  but  was  afterwards  ftayed  for  the  equity 
of  the  matter.  Cro.  E.  433.  pi.  43.  Mich.  37  &  38  Eliz.  B.  R. 
Afcue  V.  Sanderfon. 

16.'  In  trover  of  goods,  the,  defendant  y^j/f^i  the  taking  da* 
mage  feafant,  ahfqtte  hoc  that  he  converted  them  aliter  vel  alio  modo. 
Adjudged  that  this  plea  is  not  good,  becaufe  he  doth  not  confefs 
any  converfion ;  and  the  plea  amounts  to  not  guilty.  Cro.  Eliz. 
435.  pi.  48.  Mich.  37  &  38  Eliz.  B.  R.  Dee  v.  Bacon. 

17.  In  trover  for  9  oxen,  the  defendant  juflified  by  afale  in  a 
the  defend-  market  overt,  and  adjudged  >good,  without  alleging  any  poffeffion  or 
ant  pleaded  property  in  the  feller,  or  that  toll  was  paid  ;  for  that  ought  to  come 
that  J'S.  Qj^  ^Yit  Other  fide,  to  avoid  the  falc.  Cro.  Eliz.  48c.  pi.  i.  Mich. 
•ftbefaii     38  &  39  Ehz.  B.  R.  Comyns  v.  Boyer. 

gooiis,  and 

jddtbtm  to  him  in  market  ovcrf.  The  queftion  was,  if  thU  was  a  good  plea,  becaafe  it  amounts  to  not 
*  ({uilty.  Curia  advifare  vult.  Godb.  267.  pi.  369.  Hill.  13  Jac.  B.  R.  Biire  v.  Tyler.— Roll. 
Rep.  2?  V  pi.  48.  S.  C.  CrookCt  Doderidgej  and  Haughtoo,  feemed  to  think  the  plea  good. 

•[257] 

1 8.  In  trover  of  trees,  the  defendant  pleaded,  that  the  queen  was 
feifed  in  fee  of  the  manor  of  D,  where  the  trees  were  growing,  and 
granted  it  to  the  defendant  in  tail,  whereby  he  was  feifed ;  and 
that  J.  S.  cut  the  trees,  and  granted  them  to  ,the  defendant,  who 
lod  theip  -,  and  that  the  defendant  found  them,  and  converted 
them.  The  plaintiff  replied  de  injuria  fua  propria ;  but  held  ill, 
where  the  defendant  makes  juitificacion  by  claiming  an  intereit 

IX  in 
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In  the  {reehold  to  himfelf ;  but  ttrhere  one  claims  not  an  interest 
but  jaftifies  by  the  command  of  others,  it  is  otherwife.  Cro.  £• 
539.  pi.  2.  Hill.  39  £liz.  B.  R.  Canterbury  (Archbilhop)  v. 
Kemp. 

19.  Trover  fir  a  horfe^  and  felling  him,  and  converting  the  money  S.  C.  citerl 
to  his  own  ufe,  the  defendant  confejfed  that  it  was  the  plaintiff*^  m  '*^*l** 
horfey  and  that  J.  C.  fiund  and  delivered  him  to  the  defendant y  td  14,  that  the 
re^deliver  upon  requejly  which  he  did  before  the  aHion  brought,  abfque  <lcfcndaiit 
hoc  that  he  fold  him,  and  converted  the  money  to  his  o^n  ufe.     Ad-  J-^J^* 
judged  that  this  traverfe  was  ill,  becaufe  the  converfton  of  the  him  dama^ 
money  to  his  own  ufe  wcu  zfuperfiuous  allegation,  and  the  defend-  ft*fant,  abf- 
ant  having  by  his  traverfe  made  fuch  fuperfluous  matter  parcel  JJJJ'j  h^foia 
of  the  ifTue,  it  is  therefore  ill.     Cro.  £.  554,  555.  pi.  9.  Pafch.  him,  and  ad. 
39  Eliz.  B.  R.  Kynerfley  v.  Barnard.  j»<*««*  ^ 

ought  to  have  pkaded  the  general  UTuc. 

20.  In  trover  of  goods,  the  defendant  Ji^fiified  as  a  fetvant  to 
the  fberijf  of  Middlefexy  becaufe  the  plaintiff  had  Rolen  thofe  goods, 
and  carried  them  to  Z).  in  the  county  of  MiddlefeXy  at  which  place 
the  defendant  feifed  them  ut  bona  waviata*  It  was  adjudged  for 
the  plaintiff;  for  he  ought  to  have  alleged,  that  a  felony  was  com» 
mittedy  and  that  the  goods  were  waived  by  the  felony  whidi  is  not 
done.  Cro.  £.  611.  pi.  18.  Pafch.  40  Eliz.  in  C.  B.  Davies's 
cafe. 

2f .  Trover  againft  the  defendant  for  taking  an  ox ;  the  defend- 
ant pleqdedy  that  the  fame  plaintiff y  and  another y  now  dead,  brought 
trefpafs  agaitift  one  W.  fir  taking  the  fame  ox,  whojuffified  the  tak- 
ing in  the  right  of  the  now  defendant  for  an  heriot  due  to  him,  &c. 
and  thaty  upon  a  demurrer  to  the  plea  in  that  aBion  of  trefpafs,  the 
defendant  W*  had  judgment,  which  judgment  the  now  defendant 
pleaded  in  bar  to  this  aElion  of  trover^  Upon  a  demurrer,  Walmf- 
ley  and  Kingfmill  held  the  b^r  good,  becaufe,  upon  the  firft 
judgment  on  demurrer,  the  property  of  the  ox  was  admitted  in 
the  defendant,  in  whofe  right  the  juftification  was  \  and  there- 
fore the  plaintiff  (hall  not  have  this  a£lion  without  new  caufe  ; 
and  though  he  be  a  ftranger  to  the  record  by  which  the  plaintiffs 
were  barred,  yet  he  is  privy  to  the  trefpafs,  and  fo  may  well 
plead  it,  and  take  advantage  thereof.  And  to  this  the  other  juf- 
tices  agreed,  fuppofmg  it  to  be  for  one  and  the  fame  caufe ;  but 
Anderfon  and  Glanvill  thought  it  no  bar,  a  bar  in  a  wrong  a£lion 
being  no  bar  in  a  right  one  ;'*and  here  thefe  a£):ions  are  of  fe- 
veral  natures,  and  a  bar  in  the  one  cannot  be  a  bar  in  the  other. 
Walmflcy  agreed,  that  a  bar  in  trefpafs  on  not  guilty  pleaded,  is 
no  bar  to  a  new  a£tion,  becaufe  it  appears  not  \  biit  the  verdi£tr 
was  upon  the  mifprifal  of  the  nature  of  the  aftion  ;  and  fo  upon 
demurrer.*  Et  adjornatur.  And  afterwards  the  matter  was  ended 
by  arbitrement.  Cro.  £.  997.  pL  24.  Pafch.  41  Eliz.  C.  B. 
Ferrers  v.  Arden. 

22.  In  trover,  the  plaintiff  declared,  that  8  Maii  4  Jac.  he  was 
poffeffcd  in  fuch  a  ward  in  London,  of  fuch  and  fuch  goods  ;  and 
that  I  Oft.  5  Jac.  they  came  to  the  defendant's  hands,  who 

U  2  knowing 
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knowing  them  to  be  the  plaintiff's  goods  converted  themi  &c. 
The  iefenJant  pleadid^  ihat  htfott  the  plaintiff  bad  any  things  &c. 
W*  D*  VHU  poffeffed  of  the  faid  goodsj  *  oi  of  his  proper  goods ^  and 
on  fuch  a  day,  anno  4  Jac.  for  a  valuable  confideration  gave  them 
U  defendant^  tuho  i  Mail  anno  5.  ioft  them,  and  that  2  Mail 
:0nno  5,  they  came  to  the  hands  of  W.  D»  again  at  London,  who  on 
the  fame  day  ^ave  them  to  the  plaintiff,  by  which  he  was  poflefledy 
and  loft  thcAi,  &c.  and  the  defendant  found  and  converted 
them.  The  bar  was  adjudged  not  good,  becaufe  it  neither  tra- 
verfcth^  nor  confefleth  and  avoideth  the  plaintiff's  title,  but 
gives  only  colour  of  pofftflion  without  right  or  property,  and  this 
upon  a  defeafible  gift  by  W.  D.  Yelv.  173.  Hill.  7  Jac.  B.  R. 
Prieftly  v.  White. 

J 3.  In  trover  for  goods,  the  defendant  pleaded,  that  he  toot 
them  as  bailiff  of  the  king  for  diflreffes  upon  a  plaint  in  curia  manerii, 
and  fold  them.  And  it  was  thereupon  demurred,  and  adjudged 
ill  \  for,  upon  a  diflringas,  the  cattle  fhall  not  be  fold,  efpecially 
in  a  court  baron,  although  it  were  in  the  king's  court.  Cro.  J. 
455,  pi.  13.  Mich.  8  Jac.  B.  R.  Gomerfale  v.  Wayts. 

in  nature  of 

a  p]ed?«  to  be  fafely  kept;  and  therefore  the  defendant  confeifingAi  wtermtddlingvo'tib  tbegc^T,  which 

Si  not  juflifiahU^  thi&  ii  a  itHvtrficM, 

24.  In  trover  and  convcrfion  of  2  tun  of  wine,  the  de- 
fendant//f/i^<?rf,  that  the  king  wasfeifed  in  the  right  of  the  crown  of 
the  prijage  of  all  wines  imported,  &c,  ^wrf  being  fo  {Cited,  granted 
to  fir  T*  Waller  the  office  of  chief  butler,  &c.  for  life,  who  by  him-' 

f elf  or  his  deputy  had  ufed  to  take  for  the  ufe  of  the  king  2  tun  of  wine 
out  of  every  veffel  bringing  in  20  tun,  &c.  aud  fo  juflifies  the 
taking  for  the  ufe  tf  the  king.  Upon  demurrer,  it  "wtis  obJeHed, 
that  the  defendant  did  not  travcrfe  the  convcrfion  fuppofed  by  the  plain- 
tiff;  for  this  is  a  convcrfion  by  the  defendant  himfelf,  and  he 
juflifies  a  converdon  to  the  ufe  of  the  king,  which  is  another 
convcrfion  than  what  he  is  charged  with.  But  refolved  per  tot. 
cur,  that  he  need  not  traverfe  tfie  convcrfion,  nor  plead  other- 
wife  than  he  has  done,  becaufe  the  intermeddling  fuppofed  by 
the  plaintiff  is  co/ifeffed  by  the  dcfend-ant  to  be  to  the  ufe  of  the 
king,  which  is  matter  in  law  upon  the  plea  in  bar  whereof  the 
court  is  to  adjudge,  and  matter  in  law  Ihall  never  be  travcrfed ; 
and  if  the  feifure  (hould  be  adjudged  unlawful,  tlien  he  himfclf 
is  guilty  of  the  convcrfion,  by  having  confeffed,  in  point  of 
judgment,  a  poffeffion  of  the  goods,  and  an  intermeddling  with 
them.    Yelv.  198.  Hill.  8  Jiic.  B.  R.  Kenicot  v.  Bogan. 

25.  In  trover,  the  defendant  by  his  plea  in  bar  intitled  himfelf 
to  the  goods  by  afale  to  him  by^  fs'r.  but  made  no  anfwer  to  the  pro^ 
pei-ty  and  poffeffion  alleged  to  be  in  the  plaintiff,  viz.  that  he  was 
poffeffed  of  them  as  of  his  own  proper  goods  ;  and  for  that  caufe  only 
it  was  adjudged  againft  the  defendant  in  the  exchequer  cham- 
ber, by  all  the  judges.  2  Bulft.  135.  cited  in  the  cafe  of  Holman 
Y.  Karwithy,  as  the'  cafe  of  White  v.  Price. 

26.  Trover  of  a  horje.  Defendaint  pleaded  that  he  was  a  common 
hojller,  and  took  the  horfe  to  livery  to  rack  and  manger,  and  that  the 

horft 
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Tiorfe  ditd  in  his  tujfoiy ;  this  plea  was  adjudged  III,  becaufe  it 
amounts  only  to  the  general  iflue.  Roll.  Rep.  22.  pi.  29.  Pafch. 
I2jac.  B.  R.  Whitakcr  V.  Collet. 

27.  In  trover,  the  dtkndzntj  ufijfifd  as  hell-man  by  force  ofacuf-  aBulft.iox. 
torn ;  and  good,  becaufe  it  //  fnore  than  the  geneifd  iffue.     Roll.  ^J^*  ^^' 
Rep.  44.  pi.  1 2.  Trin.  1 2  Jac.  B.  R.  Hill  v.  Hawkes.  and  dlough 

the  defend- 
int  juftified  at  D.  where  the  tro?er  and  converfion  was  laid  at  L.  and  did  not  tra^erfe  the  trover  at  L* 
yet  that  was  held  only  an  inducement  to  the  aAion  ^  tor  he  (hews  that  he  has  not  converted  the  platn- 
tifT's  goods,  but  his  own  proper  goods,  he  having  conveyed  tohimfelf  a  property,  and  judgment  for  the 
defendant. 

28.  Trover  was  brought  in  D.     The   defendant  pleaded  tie 
eujlom  of  London^  thai  by  fale  of  goods  in  ajhop  there  the  property  is 
altered^  and  that  he  bought  tliofe  goods  in  a  fliop  there,  by  force  £  259  ] 
whereof  he  converted  them  at  D.     It  was  obje£ted,  that  this 
amounted  only  to  the  general  iffue ;  quod  fuit   concefTum,  per 

Coke  and  Doderidge.     Roll.  Rep.  397.    pi.  22.  Trin.  14  Jac, 
B.  R.  Row  V.  Tompfon. 

29.  In  trover  and  converfion  of  fo  many  hogfheads  of  cyder  in  RoJl.  Rep, 
London  J  the  defendant  pleaded  bailment  of  them  to  him,  to  deliver  395;  p^- 19* 
over  to  J.  S.  in  the  county  of  Oxford,  £5V.  abfque  hoc  that  he  con^  judged  "for 

"  verted  them  at  London,  ana  alibi  extra  com*  Oxon,     This  plea  in  the  plaintiff. 
cffeSt  amounts  only  to  the  general  iffue,  and  therefore  not  good, 
and  judgment  for  the  plaintiff.     3  Bulft.  209.  Trin.    14  Jac. 
Philips  V.  Wtckcs. 

30.  Trover  of  joo Jheep,  and  counted  that  25  Mar.   19  Jac.  Hurt.  8 1^ 
he  was  poireiled  of  and  lofl  them ;  and  that  30th  April  the  fame  ^*i<^on  ▼• 
year,,  they  came  to  *  the  defendant's  hands,  who  then  converted  s*^c^ad- 
them.     The  defendant  as  to  11  of  them  pleaded  not  guilty,  and  as  /^^  judged  for 
the  rejl  that  plaintiff  had  before  brought  trefpafs  againjl  the  defendafit  ^^V^^'^^'^^f 
and  fine  y,  S.  for  taking  asid  carrying  away  loo  fbeep,  and  declared  cannot  be  in» 
of  taking  fo  many  14  jipril  t^  Jac^     They  pleads  a  recovery  in  debt  tended  for 
bv  the  defendant  againfi  E.  H.  and  that  the f aid  E.  H.  was  then  pof  |J^  ""^^  °^ 

Jeffd  of  the  f aid  ^^  fheep,  and  that  by  virtue  of  a  fi*fa.  the\  were  and  when  » 
fJd  to  him,  whereupon  he  took  them  into  his  poffejfton,    and  found  trefpafs  is 
for  the  plaintiff,  and  damages  ajfcjfed  to  2d.  arid  judgment  thereupon,  ^i^*  ^^ 
and  6  /.  cofis,  and  averred  the  taking  and  driving,  for  which  tie  teutkc  Wi^ 
recovery  was  had,  and  the  conver/ton  in  this  action  was  all  one,  £5*^.   S^*^»  ^^ 
Refolved  by  3  juftices,  that  the  plaintiiF  recover ;  for  the  damages  trVf*^ir*%r 
of  2d.  for  the  89  fhecp  being  fo  fmall,  the  court  fliall  intend  it  the  taking 
to  be  only  for  the  taking  and  driving,  and  that  the  plaintiff  had  ^^^°^»  -^'^^ 
them  again,  and  not  in  lieu  of  the  value  of  them;  for  if  it  y^j^^^^^"^* 
(hould  be  taken  for  the  value  of  them,  then  the  plaintiff  fliould  imports  a 
lofe  his  property  in  them,  and  the  law  will  rather  intend  thofe  ciuimg,  and 
damages  given  only  for  the  taking  and  driving,  and  that  the  "ay**"tLTb 
plaintiff  had  them  again,  and  lofl  them  after,  and  that  the  dc-  recovery  in 
fendant  found,  and  after  converted  them;    and  that  the  firfl  t'''0»af*» 
action  was  for  the  firfl  taking  and  chafing,  and  the  2d  for  the  pufntifj-^,, 
converfion,  fo  as  both  may  ftand  together,  which  is  confeffed  by  his  goods, 
the  demurrer ;  and  that  the  damages  were  given  for  the  firil  ^ *>«  ^t"  '»<*- 
taking,  &c.  and  not  for  the  converfion,  and  therefore  the  plains  JiJ^i>^|,,^ 
tiff  ihQuld  recover.    But  Yclverton   contra,    that  cepit  U  ab-  the  property  ^ 

U  3  ciuit 
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cboogh  if  duxit  implies  the  defendant's  haTing  them,  and  oufting  the  plain- 

wvCT^^hr"  **^  ^^  ^*  poffcflion  J  and,  though  the  damages  arc  imall,  they 

vaioc,  he  ihall  be  intended  given  for  the  iheep,  and  fo  he  cannot  have 

thereby  nQ\on  tov  Converting  them  afterwards.    But  adjudged  for  the 

ro^^  plaintiff.     Cro.  C.  35,  36.  pi.  9.  Pafch.  2  Car.  C  fi.  l4acon  v. 

and  cites  1  Bernard. 

R-  3*  14- 

4  H.  7.  5.  6  H.  7.  8.  But  Yelverton  J.  at  firft  hvfitaritt  though  he  sAcrwvds  agreed.— -S.  C« 
cited  by  RoU  Cb.  J.  Sty.  20Z.  Hill.  1649^  and  faid  it  is  hard  to  maintain  thii  cafe ;  for  cepit  &  ab« 
duxit  intends  that  the  owner  has  not  the  flieep  again  ;  butocherwiie  it  would  be,  if  the  a4lioD  had  bceo 
for  the  driving  of  them  only.  ■  Sec  Winch's  £qU  99.  ■  ■  S.  C.  cited  Arg*  3  Mod.  i,  a.  ■  S.  C« 
cicad  2  ^l|ow.  an,  axz. 

31.  In  trover  of  2  leads  ofvetchesf  iic.  the  defendant  yw^i/Efrf 
by  tie  command  of  H.  to  nvhom  part  of  the  land  belonged  on  fvhicb 
the  vetches  did  grow ,  and  the  other  part  to  B,  in  right  of  his  vfife^ 
&c.  The  plaintiff  demurred,  becaufe  he  juftified  by  the  com* 
mand  of  t  generally,  and  he  cannot  juftify  upon  the  land  of  one 
by  the  command  of  the  other,  but  (hould  allege  feveral  com- 
mands. But  Doderidge  and  Whitlock,  only  prefent,  held  it 
well  enough,  that  though  it  was  a  joint  command,  yet  the  parties 
having  feveral  interefts,  it  Ihall  be  taken  as  feveral  commands^ 
reddendo  fingula  fingulis ;  but  becaufe  the  defendant  did  notjhew 
'  particularly  on  tvhofe  lands  the  vetches  grew,  but  only  that  part  did 
grow  on  the  land  of  the  one,  and  part  on  the  land  of  the  other^ 
the  plea  was  adjudged  not  good,  becaufe  it  was  uncertain.  Poph. 
208.  Hill.  2  Car.  p.  R.  Sparrow  v.  Sherwood. 
r  2Sq  1  32-  Trover  of  divers  loads  of  corn.  The  defendant  pleaded^ 
and  intitled  himfelf  to  them  as  tithes  fevered.  The  plaintiff  de- 
murred, for  that  the  plea  amounted  only  to  the  general  iflue ; 
and  though  it  was  anfwered,  that  it  concerns  matters  in  the 
realty,  viz.  tythes,  and  title  is  pleaded,  and  as  it  were  confefles 
the  plaintiff's  poffeffion,  and  as  a  general  bar  in  trefpafs,  and  co- 
lour given,  yet  non  allocatur ;  for  this  aftion  comprehends  title 
in  it,  and  a  plea  amounting  only  to  the  general  iffue  is  not  al- 
lowable, it  being  fpecially  fliewn  for  caufe  of  demurrer.  Ad- 
judged for  the  plaintiff  without  argument.  Cro.  C.  157.  Pafch. 
4  Car.  B.  R.  Lynner  v-  Wood. 
There  IS  ««  33,  In  ajl  adiions  of  trover  of  goods ^  every  plea  fpeciat  nvitb  co^ 
pita  in  tro-  y  amounts  only  to  the  general  iffiie  ;  but  it  is  otherwife  if  it  con-» 
ieafe,  or  not    ccms  title  oflaud^    Lat,  185.  obiter,  and  affirmed  hy  Jones  J« 

euihy^  every 

fpepial  plea  in  juftificatkn  being  but  tantamount ;  per  Twifden  J.  Keb.  305*  pi*  i6>  Trin.  14  Car.  %• 
B.  R.  in  cafe  of  Devon  v«  Condon.  .  S.  P.  by  the  Ch.  J.  (aid  to  have  been  often  held. 
2  Barnard.  Rep.  in  B.  R.  Pafch.  7  Geo*  2.  Anon.  Holt  Ch.  J.  faid  he  never  knew  but  one  fpe- 

ciai  plea  in  trover  gocd^  and  that  is  in  YeW*  198.  2  Sal|L.  654.  pU  i.  Mich.  10  W.  3.  B.  R.  ia 
cafe  of  Hartfield  v  Jone^. 

34,  In  trover  brought  by  ej^ecutor,  the  defendant  pleaded  that 
the  tejlator  died  inteflatCj  and  that  adminiflration  nvas  committed  to 
^.  v^ho  fold  the  goods  to  the  defendant ;  to  which  the  plaintiff  de- 
murred, as  amounting  but  to  the  general  iffue,  and  fo  was  the 
opinion  of  the  court,  Keb«  318.  bl.  44.  Trin.  14  Car.  2.  B.  R. 
Tarling  v,  Dealton, 

35-  I» 
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3j»  III  trover  for  certain   goodS)   defendant  pleads^   that  the  2Moci.3iS. 
plaintiff  befinre  brought  trefpafs  vi  £s*  armls  for  the  fame  goods,  and  P"'^'"*  v. 

upon  not  guilty  pleaded,  a  verdiB  and  judgment  far  the  defendants,  s.°cT"yt 

&c«     Upon  demurrer,  it  was  adjudged  by  3  juftices,  Dolben  the  juftiti. 

hxfitante,  that  this  is  no  good  plea,  becaufe  trover  will  in  many  fi^A'*"^"  ** 

cafes  lie  where  trefpafs  will  not,  and  here  it  may  very  well  be  was  for  a 

prefumed  that  the  plaintiffs  in  the  firft  adiion  only  mijiook  their  heriot,  and 

oBion  i  for  tliey  brought  trefpafs  where  their  evidence  would  not  ^JJ  t^ad"*^" 

prove  a  wrongful  taking,  but  only  a  demand  and  denial ;  and  judgment 

verdiA  paiEng  againft  them  in  that  a£lion,  they  were  forced  to  uponade. 

.begin  in  this  new  aftion  of  trover.    Raym.  472.  Mich.  34  Car.  2.  ^Jwod.T. 

B.  R.  Putt,  &c.  V.  Rawfteme,  &c*  s.  c.  ad-' 

judged  ac- 
cordingly.  a  Show.  an.  pi.  219.  S.C.   adjudged  accordlogly,  Dolbeir  hsriiCante.     Pembertoa 

Ch.  J.  laid  he  agreed,  that  when  the  original  adion  i«  a  tortious  converfiony  there  either  trefpafs  or  tro- 
ver will  iie*  and  fuch  matter  being  difdofed^  a  verdid  for  the  defendant  in  the  one  will  be  a  bar  to  the 
other.  I  Skin.  4.S.  pi.  a.  S.  C.  by  the  name  of  Foot  ▼.  Ra  stall,  adjornatur.    And  Ibid.  57* 

S.  C.  mentions  nothiqg  of  Dolben's  doubting,  but  fays  the  court  was  of  opinion  that  it  was  no  bar  \ 
for  the  plainti/r  's  property  is  not  barred  by  the  judgment  for  the  defendant,  but  that  he  may  feife  them 
if  he  can  get  at  them  ;  fo  that  the  property  not  being  barred,  the  plaintiff^s  demand  and  the  defendant*! 
denial  of  them  is  a  converixon,  though  not  fuch  as  the  court  will  judge  a  converfion,  yet  fuch  as  the 
jury  always  judges  to  be  fo,  and  the  court  dlre£ls  them  fo  to  do.  Judgment  nin.*.*- — PoUexf.  634.. 
'S.  C— «— S.  C.  cited  a  Vent.  169,  170.  S.  C.  eked  Show.  146.  a  Mod.  318.  Putt  v. 

Kofter,  feems  a  miftakfi  ia  entering  a  cafe  cited,  as  if  it  was  the  principal  cafe  j  for  which  fee  Ferrar»*t 
cafe,  fuprapl.  21. 

36.  In  trover  for  certain  goods,  the  defendants  plead,  that  the  Show.  14^- 
plaintiff  bad  before  brought  trefpafs  vi  isf  armis,  &c.    againfl  the  ^^^^'^ 
fame  aefendants,  for  taking  and  carrying  away  the  fame  goods.     And  the  s!  c! 
updn.not  guilty,  there  was  a  fpccial  verdift,  which  the  defend-  and  upon  de- 
ants  in  their  plea  fet  forth  verbatim,  and  that  the  court  then  gave  "^^''  '*** 
judgment  that  the  plaintiff  nil  capiat,  icQ.  and  that  the  defendants  wweckarof 
eant  inde  fine  die,  and  avers  the  goods  in  both  declarations  to  be  opinion  it 
the  fame^  and   the  taking  and  carrying  away,  &c.  fuppofed  in  y^**  ■  ^^ 
the  faid  a&ion,  and  the  coming  to  the  hands  of  the  defendant,  theautho. 
&c.  in  this  declaration,  and  the  caufe  of  a£tion,  to  be  the  fame,  uryofFsx- 
&c.     The  court  held  this  a  good  pleaj  but  took  the  cafe  of  f^hichV^*' 
Pott  v.  Royston  as  a  cafe  of  the  fame  nature ;.  for  though  the  fupra^ar!] 
iflue  was  general,  yet  in  regard  of  the  averments,  which  in  every  *ad  that 
fuch  plea  *  muft  be,  it  appears  to  the  court  that  the  matter  was  J^ndln^the 
the  fame,  as  well  as  here  it  does  upon  the  fpecial  verdi£t ;  and  cafe  of 
were  it  not  the  fame,  fo  as  the  plaintiff  was  barred  to  tlic  for-  P«it  v.Roy- 
mer  by  miftaking  the  nature  of  his  adion,  the  averment  might  j^^g'ej*^^* 
^e  traverfed ;  and  therefore,  by  reafon  of  that  cafe,  and  the  im-  tra  in  B.  r. 
portunity  of  the  plaintiff,  leave  was  given  to  fpeak  further  to  the  which  cafe 
cafe  the  next  term,     a  Vent.  169,  1^0.  Pafch.  2  W.  &  M.  in  ch!^!*fai4 

C.  B*  Lechmere  v.  Toplady.  he  never 

was  fatif. 
fied  with,  and  as  he  remembered  a  writ  of  error  was  brought,  and  the  judgment  queilioned ;  bat  after- 
wards  agreed  that  he  faw  no  difference  between  a  general  and  a  f|Kcial  veiditt.     However  they  all 
thought  the  judgment  in  the  one  a  bar  to  the  ether,  becaufe  the  a£^ioni  were  of  the  fame  nature  ;  and 
judgment  for  the  defendant.  '         *^  P  25l  1 


anva 


37.  In  trover,  the  defendant  pleaded,  that  the  goods  were  cafl  W-  Raym. 
fay,  and  hefaved  and  detained  them  till  he  ivas  paid  for  his  pains  5  *c.^acJ 
in  the  ^Ivage,    Upon  demurrer.  Holt  Ch.  J.  heldj  that  he  might  cordingly, 

XJ  4  detain  \ 


a6f  aaionaf  [of  Aflumpfit.] 

flctain ;  for  falvnge  is  allowed  by  all  nations ;  but  the  plea  is 
naught ;  for  if  the  detainer  be  lawful,  he  does  not  eonfefs  a  tan^ 
verjion ;  and  the  rule  was  in  the  principal  cafe  to  waive  this 
plea,  and  to  plead  not  guilty.  2  Salk.  654.  pL  2.  Mich*  10  W.  3. 
B.  R.  Hartford  v.  Jones. 

38.  A  former  recovery  in  an  indebitatus  ajfun^t  may  be  pleaded 
in  bar  of  an  ac^ioii  of  trover  brought  for  the  fame  thing ;  as  it 
would  have  been  a  good  plea  in  bar,  that  the  defendant  fold. 
the  thing  for  which  the  trover  is  brought,  and  paid  [the  mqpey j 
to  the  plaintiff  in  fatisfadion  ;  but  it  may  be  a  doufai  if  this  re- 
covery can  be  pleaded  before  execution.  2  Ld.  Raym.  Rep.  1217* 
Per  Plolt  Ch.  J.  Mich.  4  Annae. 


-  (M)     Upon  an  Aflumpfit.  AVhat  Words  [or  Ad] 

\vill  make  an  Afnimpfit. 

Noy  II.  [!•  |F  there  be  a  communicatkn  between  the  fathers  of  A.  and 

cordingiy*  ®'  "^  ^^  ^  marriage  between  the  faid  A.  and  the  daughter 

•nd  It  was  of  B.  and  B.  tunc  &  ibidem,  affirmed  and  publifhed  to  the  father 

not  averred  of  A.  quod  datct  ci  qui  maritaret  his  faid  daughter y  by  his  confent 

word^wtrc*  '^^  '•  ^^^  ^^^^^  -^'  ^^^^^^  ^^'  daughter  of  B.  by  bis  confent ;  yet 
fpoke;  and  this  affirmance  and  publication  of  B.  (hall  not  raife  any  promife 
f  ''m^'^h*'  ^'^^rcupon  an  aftion  upon  an  aflumpfit  may  be  brought  .5  becaufe 
the'defend*.  ^hefc  words  do  not  include  any  promife.  Trin.  3  Jac.  £U  R« 
ant  (kouid     between  Week  and  Tibolt,  per  curiam*] 

he  bound 

by  I'ttch  general  words  fpoke  to  excite  fuitori.    »        Sea  (Z)  pi.  a.  S.  C. 


Cro.  J.  306.  [2.  By  the  cufiom  of  London  ^  if  any  merchant  commorant  at  Mid* 

^•^^'  '  dleburrough,  and  trafficing  between  Middleburrough  and  Lon- 

TAYLot,'  don>  direBs  any  bill  of  exchange  io  any  merchant  commorant  in  Lon» 
s.  c.  it  was  dotty  and  trafficing  between  London  and  Middleburrough,  to  be 

thcdefcncu  P^^^  ^^  ^"7  merchant  or  other  pcrfon,  and  the  merchant  to' whom 

ant  accepted  it  is  direEied  fuhfcribes  //,  this  fliall  be  an  aflumpfit  in  law,  upon 

thereof  ic-  which  an  aftion  upon  the  cafe  lies.     Mich.  10  Jac.  B.  R.  bo 

ufummer-  twecn  HosT  AND  Tayler,  admitted.] 

catonim ;  but  it  was  moved  in  arreft  of  judgmenti  becaufe  the  defendant  wai  not  aTcrred  to  be  a  mer- 
chant  at  the  time  of  the  bill  accepted.     [No  judgment.]— —See  tit.  Bills  of  Exchan^. 

*  Drawing  ahiU'ts  an  afiual  promife.     i  Saik.  118.  pi.  10.  Mich.  11  W.  3.  B.  R..  Starky  v. 

Ch«efman -Carth.  510.  S.  C.  ft  ^.  P.  accordingly.         .  Ld.  Raym*  Rep.  538,  539.  S.  C« 

Sc  S.  P.  accordingly. 

♦  [  26a  ] 

But  if  A.  3.  If  A.  delivers  an  obligation  to  B,  to  retail  to  A,         A.  fliall 

detn/eti  a  havc  an  a&ion  on  the  cafe,  without  an  escprefs  aflumpfit ;  per 
t'*ri.*L'' A"^c^f°"-  Le.  297.  pi.  406.  HHL  28  &  29  EHz,  and  faid,  it 
thtrt  is  MO     was  ufual  and  frequent  in  the  king's  bench. 

exprrjs  pro^ 

mij'e  to  d.  liver  it  hack  again,  9n  /tflumpfit  wiB  not  lie.    CUyt.  33.  pl«  57.    per  Berkley  J.  Ati|^ 

II  Car.  Evans  v.  Yeouuii. 

4.  Every 


I 


aftfontf  [of  Aflun^fit.]       •  46z 

4*  Every  contraB  executory  impKes  an  ajjun^t  to  pay  money  at 
thft  day  agreed,  or  immediately  if  no  time  be  iimited  \  but  it  is 
not  fo  of  an  indeb.  aff.  becaufe  the  caufe  does  not  appear.  Said 
by  Fopham  to  be  the  opinion  of  all  the  juftices  of  England.  Mo. 
667.  pi.  916.  Mich.  40  &  41  £liz.  Morgan  V.  Slade. 

5-  The  plaintiff  declaredj  that  ^.  vsas  indebted  to  hhjty  and  ap^ 
pointed  J.  S.  the  defendant y  to  whom  he  delivered  50/.  to  pay  it  to 
.the  plaintiff^  in  part  of  the /aid  debt,  whereupon  the  plaintiff"  came  to 
\  S,  and  demanded  the  50  /.  ivho  anfwered,  that  he  was  bufy  then, 
ut  if  he  would  come  fuch  a  day  he  would  pay  him*  The  plain- 
tiff came  at  the  day,  but  J.  S.  refufed  to  pay  him.  Per  Pop- 
ham  Ch.  J.  when  T.  delivered  the  money  to  J.  S«  to  deliver 
to  the  plaintiff,  an  agreement  is  included  thereby  to  deliver  it  to 
him,  which  will  charge  him  in  affumpfit  to  him  that  ought  to 
have  the  money  \  and  Tanfieki  agreed,  that  when  there  is  any 
precedent  matter  which  caufed  the  delivery,  as  here  it  was  by  a 
debt,  the  delivery  is  not  countermand  able ;  but  here  is  another 
confideration  befides  the  debt,  viz.  the  coming  to  the  defendant's 
lioufe  to  fetcb the  money;  to  which  Telverton  agreed;  where- 
upon it  was  adjudged  for  the  plaintiff*  D.  272*  a,  marg.  pi.  31, 
cites  Pafch.  5  Jac.  B.  R.  Gilbert  v.  Ruddeard. 

6.  Wherever  one  a^s  as  bailiffs  he  promifes  to  remler  account. 
Per  Holt  Ch.  J.  i  Salk.  9.  pi.  i.  Hill.  2  W.  &  M.  B.  R.  in 
cafe  of  Wilkin  v.  Wilkin. 

7.  If  2  men  fubmit  to  the  award  of  a  3d  perfon,  they  two  do 
alfo  thereby  promife  exprefsly  to  abide  by  the  determination ;  for 
agreeing  to  refer  is  a  promife  in  itfelf.  6  Mod.  35.  Mich.  2  Ann. 
B.  R.  per  Holt  Ch.  J.  in  cafe  of  Squire  v.  Grevell. 

8.  There  is  no  fuch  thing  as  a  contraB  or  promife  in  law.  But  fee  t 
though  there  is  fuch  exprefiion  in  fome  of  the  books.    Per  Holt  Saand.  66. 
and  Powell.  '  6  Mod.  2jo.  Mich.  3  Ann.  B.  R.  in  cafe  of  Bourk-  ™'/^,^j! 
mire  v.  Darnell.  //»j^r«/w- 

ffon;  fortha 
Uw  makes  no  promife  but  where  there  is  a  promife  of  the  party.  Ld.  Raym.  Rep.  53S.  Hill.  11 W.  3. 

in  cafe  of  Starke  y.  Cheefeman. But  fee  5  Mod.  13.  Mich.  6  W.  «  M.  where  Holt  Ch.  J.  faid, 

that  holding  a  wager  is  a  promife  in  law  to  deliver  it  if  woji. 

9.  An  officer  (as  regifter  in  chancery,  &c.)  receives  his  fee  for 
doing  the  duty  of  his  office  (as  to  make  entries,  &c.)  and  nede£ls 
the' doing  it,  fuch  acceptance  of  his  fee  amounts,  by  implication 
of  law,  to  a  promife  and  agreement,  and  if  the  party  or  fuitor 
pay  cofts  for  irregularity,  an  aftion  lies  ;  except  where  fuch  of- 
ficer is  an  officer  in  the  chancery  (as  in  the  principal  cafe)  the 
court  of  chancery  wifr  not  fuflfer  this  matter  to  be  examined  by 
any  other  court,  bul  wiQ  determine  it  itfelf,  as  in  all  like  cafes 
in  a  fummary  way  ;  arg.  and  fo  held  by  Ld.  C.  King.  2  Wms.'s 
Rep.  (657)  Mich.  i73i.  James  v.  Philips. 


*  » 


263  '       Wdntf  [of  A^wnpfit,] 


(  N  )  In  what  Caies  an  ASdon  upon  the  Gife  lies, 
\;vhere  Debt  lies.  What  ihall  be  an  AfTumplit  in 
Law  to  have  an  Action. 

•RoU.Rep.  [i*  VP  ^  nian  accounts^  and  upon  the  account  is  found  in  arrear 
399.  pi.  «!•  ^  to  a  certain fum^  and  prefently  in  conjideratione  inde^  affumesto 

?•  ^*^'  pay  the  debt  at  a  day  ;  an  adlion  upon  the  cafe  lies  for  this  after 
ihc^int'ff.  tlie  day,  for  the  aflumpfit  commences  nvitb  the  certainty  of  the  debt. 

But  by  Do-     J4  Jac.    *   JaNSO^    AGAINST  COLOMORE,     H    JaC    JESSON    AND 

(Mdciike  ^^^^^  adjiAdged.     Trin.    12  Jac.  B.  R,  this  was  fo  adjudged 

femed  of       jdfo.  j 
the  fame 

opinion)  if  the  aAion  had  been  bronght  merely  on  a  contra6^,  and  not  upon  ftidi  a  finding  in  arrear- 
ages, there  an  indeb.  afT.  generally  had  not  been  good 3  Bulft.  loS.  S.  C.  adjudged  that  die 

confideratione  indc  is  good  without  Hicwing  any  coofideratson  of  forbearance,  becauie  it  was  not  an  on- 
ginaldebt  but  is  reduced  unio  a  debt  by  the  Ending  him  fo  much  in  arrears* ■  i  ■  Mo.  854.  pi.  1169. 
adjudged  Colimore  v.  Janfoa  S.  €.  See  (  QJ  pi.  17,  S.  C. 

• 

Mo.  854.  •  [2.  If  a  man  delivers  money  to  S.  to  nty  ufe^  I  may  have  an 
pi.  116JJ.  a£tion  upon  the  cafe  againft  B.-for  this  money,  becaufe  I  may 
T^Lambrrt    ^^"^  an  adion  of  debt  againft  him.    Trin.  14  Jac.  B.  R.  Beck- 

S.  C.  ad.       IKGHAM  AND  LaMBEKT  AGAINST  VaUGHAN,  adjudged.] 

judged  for 

the  plaintifF.   ,       >Roll.  Rep^  391.  pi.  i  r.  S.  C.  adjud^d  for  the  plaintiff.' .      1    Soe  (M.  c]  pi.  9. 

S.  C.-— Sec  (U)  pi.  51.  and(Z)  pi.  5.  7.  13* 

Award  upon  f  3.  li  twofubmit  themfelves  to  the  award  of  J,  S,  and  he  awards 

par^  fub.  ^  collateral  matter  \X>  be  done,  and  not  any  tnoney  to  be  given,  no 

that  ddhnd!!  aftion  upon  the  cafe  lies  for  not  performing  thereof,  nor  any 

ant  fl»uid  aftion  of  debt,  in^'rnuch  as  there  is  not  any  money  f  awarded].  • 

pay  50 1.  Mich.  10  Jac'  B.  between  PenrudDock  and  the  Lord  Mont- 

aod  upon  n    r  1       1  •         n 

p4yment       EGLE.    Rcfolvcd  per  cunam.J 

thereof  the 

the  plaintiff  (hould  deliver  the  defendant  certain  writings  and  make  a  releafe  to  him.  After  Tcrdi^ 
Judgment  was  t^ayed  and  given  for  the  defendant,  becaufe  (lie  award  is  void*  the  defendant  having  no 
remedy  for  the  writings  and  releafe  ;  for  it  implies  not  a  promife  to  perform  k.  Lev.  1x3.  Mich.  15 
Car.  2.  B.  R*  Tilfcrd  V.  Frpnch.  Keb.  599,  600.  pi.  72.  S.  C.  and  by  Hide  and  the  courts 

the  mutual  fubmlHios  is  no  promife  in  {tfcif>  bjxtpoly.  an  rvid^ice  of  it.— ««— *iW>  63$.  pi.  114* 
S.  C.  the  couit  held  thit  no  action  of  debt  or  action  on  the  cafe  would  lie,  but  ooly  an  i&oa  on  the 
cafe  upon  mutual  a^«  npfit  j  and  by  confent  a  nil  capiat  per  billam  was  awarded  agalnil  the  plaintiff. 
—Sid.  160.  pK  14-  S.C.  find  it  was  faid,  that  when  Man  wood  Ch.B.  made  parol  awardsf^hefsin 
he  awarded  moitey  to  be  paid  on  the  one  part  fnd  a  releafe  to  be  ma^e  (as  here)  on  the  other  part,  h\ 
awarded  further,  that  if  the  releafe  be  not  made  by  fjich  a  day,  then  the  party  that  &ould  make  it 
ihould  pay  fo  much  money  j  and  his  rcafon  was,  that  tho&gh  there  was  no  remedy  upon  the  parol  award 
for  the  releafe,  yet  there  was  (or  the  money.  And  it  was  faid  by  Twifoen  J.  and  agreed,  that  if  the 
plaintiff  in  the  principal  caie  had  hrcu^t  dehtfor  the  pwf ej?  fffryWjy  wli^^mtfiifwwg  tkt  fiioard  tf  htk 
farts  it  had  been  goq^  «nd  the  plaintiff  would  hjive  his  judgment,  and  that  it  had  been  fo  ad- 
judged. 

s.c.  cited  4.  Indebitatus  afTumpGt  £es  for  i  ^ne  pro  licentia  eioncordandif 
by  Powcij.  though  it  was  objefted,  that  this  a£lion  would  not  lie,  becaufe 
a  ent.  175.  .^  ^^^^  ^  ^^^j  g^^  given  by  law,  and  no  contraft  between  the 

parties ;  but  per  Gawdy  J.  the  aftion  lies,  becaufe  it  is  not  any 
cafual  profit  ^  and  therefore  debt  lies  for  it,  though  it  be  an  inhe^ 

ritance* 


ZaUm  [of  Affumpfit.]  $  -^3 

• 

fiance.  And  Wray  thought  this  a£tion  lay,  becaufe  he  did  not 
fee  Aat  there  was  any  other  rtmedj*  2  Le.  179.  pi.  219.  Trin« 
30  Eliz.  B.  R.  Lord  North's  cafe. 

5.  Afiumpfit,  in  confideration  that  the  plaintiff  venderet  &  di'  s.  c.  c!ce4 
Hberaret  to  D*  bis  fa&oTf  at  the  inftance  of  defendant,  200  hog-  *  Ld-Raym. 
lambs  to  the  ufi  if  dtfendant^  that  defendant  would  pay  fo  much     ^^'  ^* 
money  as  fliould  be  agreed  between  the  plaintiff  and  D.     After 
judgment  for  the  plaintiff,  it  Mras  afligned  for  error,  that  the  con-  [  264  1 
txzA  was  the  contra£l   of  the  defoidant  himfelf,  fo  that  the    ' 
zOixon  (bould  have  been  debt,  and  not  afllunpfit.    But  all  the 
juftices  e  contra ;  for  the  count  was,  that  he  fold  to  D.  to  the 

ufe  of  B.  the  defendant,  whereas  the  ufe  is  only  a  confidence^ 
which  gives  no  property  to  the  defendant  in  law  i  fo  that  debt 
lay  not  againft  the  defendant  but  affumpfit.  Mo.  701.  pi.  975. 
HilL  36  Eliz.  in  the  exchequer-chamber,  Hinfon  v.  Burridge. 

6.  Affumpfit,  in  cofifideration  the  plaintiff  would  fell  and  deliver 
to  the  defendant  ^//no/  laneos  pro  funeralwus  of  a  clerl^  he  promifed 
to  pay  him  for  them  cum  inde  requifttus  ejfet ;  and  alleged  he  fold 
and  delivered  divers  clothato  him,  viz.  31  yards  of  black  cloth 
for  19I.  and  fo  recited  other  parcels,  amounting  to  160I.  Upon 
non  affumpfit  found  for  the  plaintiff,  error  was  brought  in  the 
exchequer  chamber,  and  the  judgment  reverfed,  becaufe  debt 
properly  lay,  and  not  affumpfit,  this  matter  proving  a  perfeEt  fak 
and  contrast.  Mo.  71 1«  pL  697.  Trin.  40  Eliz.  Rot.  280.  B.R. 
Maybard  v.  Keftcr. 

7.  Adiion  upon  the  cafe  upon  affumpfit  lies  upon  every  contraB  4  Rcp«  94* 
executory^  as  well  as  an  a£tion  of  debt.  Adjudged.  Mo.  667.  J|  g*  p  ^* 
pi.  916.  Mich.  40  &  41  Eliz.  Morgan  V.  Slade.  foivedjVor' 

fttch  con- 
trafi  inpoits  in  affumpfit ;  when  one  agnet  to  pay  nx>ney  or  to  deliver  any  thing,  this  Inckidea  a  pro. 
iplfe  to  pay  or  delit er  it,  and  therefore  wliea  one  fells  gooda  and  agrctt  tt>  deliver  them  at  a  day  to  come» 
and  the  other  in  coofideration  thereof  agrees  to  pay  fo  much  at  fuch  a  day^  both  partiea  may  have  ac- 
tion of  debt  or  affumpfit ;  for  the  mutual  executory  agwemaot  oi  both  parties  import  as  well  a  ceti- 
^rocal  aQioo  npon  the  cafe  as  of  debt,  and  «nth  this  accords  the  judgment  hi  Read  and  Norwood*! 
cafe,  PI.  C.  i«8.— —  Yelv.  20.  Slade  v.  Morlcy,  S.  C— Mod.  163.  pL  i*  Vaogban  Ch.  J.  caUs  thia 
a  ftrange  judgment. 

It  is  an  error  to  think,  that  every  contraff  which  ohliges  one  to  fay  monrf  does  raife  a  debt;  as  if  A. 
promife  C.  to  pay  him  a  debt  due  to  C.  from  6.  and  it  be  for  good  confideration  A.  is  thereby  bound 
to  pay  it,  but  yet  it  is  not  a  debt  upon  him  ^  and  if  he  after  had  come,  and  in  confideration  that  I  am 
bound  to  pay  you  the  debt  of  B*  I  promife  to  pay  you,  an  indebitatus  would  noi  lie  thereupon  3  per  Holt 
Ch.  J.     6  Mod.  139,  Pafchi  3  Ann.  B«R«  in  cafe  of  Queen  v.  Uane. 

8.  Afiumpfit^  for  that  the  plaint^  and  defetfdant  accounted  to*  Vdv.  70. 
getherfor  monies  received  by  the  defendant^  who  w^sfmnd  in  arrears  ^^^  ▼• 
lo/.  and  in  confderatione  inde  promifed  to  pay  it  the  19th  March  j^j  accorfl 
following,  &c.     It  was  afligned  for  error,  that  here  is  no  confi-  tngiy. 
deration;  for  the  being  found  in  arrears  is  not  any  caufe  to 

make  a  fpecial  promife,  nor  is  any  thing  done  on  the  plaintiff's 
part  whereon  this  promife  (hould  be  grounded,  viz.  forbearing 
the  fuit,  &c.  Sed  non  allocatur  \  for  the  debt  itfelf  without  other 
fpecial  caufe,  is  fu&cient  to  ground  the  a£lion.  Cro.  J.  69.  pi.  1 1. 
Pafch.  3  Jac.  B.  R.  Egles  v.  Vale. 

9.  It  lies  for  monies  received  by  him  of  a  coal-meter  as  lord 
mayori  which  was  due  to  the  chamberlain ;  and  adjudged  tliat 

if 


464  9l^iOM  [of  Aflumpfit.] 

if  I  pay  mtffey  in  fatisfaflson  of  a  duty,  and  as  a  duty,  and  he  t» 

^hom  it  is  paid  has  n9  title  to  receive  ity  and  fo  the  duty  is  not 

fatisiied,'  he  to  whom  it  is  oaid  is  indebted  to  me,  and  I  (hall 

maintain  a&ion*    %  Sid.  4.  Mich*  1^47.  B.  R.  Bonnel  v.  Foulk. 

Had  the  '^*  Indebitatus  afTumpfit  /or  phj/tc^  vutres,  istc,  provided  and 

fik  been  al-  deliverid  far  the  daughter  of  defendant  at  his  requeflj  adjudged  for 

^^  **^   the  plaintiff,  for  it  is  for  wares,  &c.  delivered  (far)  not  (to) 

theo^      ^^  daughter \  and  fo  being  after  verdi£l,  (hail  be  intended  de«- 

^wwid  noK     livered  to  the  defendant  for  the  daughter.     And  debt  lies  for 

2^  **  ■     this  i  as  if  the  father  deGres  one  to  find  phyfic  for  his  daughter^ 

father,  bat    ^^^^  '^^  againft  the   father,   and  fo    an  indebitatus  aflumpfit. 

■ow  being     Raym*  67.  Hill.  14  &  15  Car*  2.  B.  R.  Stonehoufe  v.  Bodvil.  • 

for  the 

<Uojhter,  it  ihall  be  isceoded  they  were  fold  to  the  father.    Keb.  439.  pi.  19*  S.  C.  aJjudged. 

1 1.  An  agreement  was  to  pay  5  /.  per  combe  for  corn,  or  as  much 
as  the  plaintiff  Jbould  fell  any  of  his  other  corn  for  at  the  next  tnarket* 
L  ^^S  1  '^  ^"^^  found  that  the  plaintiff  fold  his  other  corn  at  the  next 
market  at  C.  for  5  s.  4d.  per  combe.  The  plaintiff  hadjudg-^ 
ment  y  for  after  the  agreement  afceftaincd  by  fale  at  the  next 
market,  the  plaintiff  has  eleftion  to  bring  a  general  indebitatus 
affumpfit,  or  a  fpecial  a6tion  on  the  cafe ;  bat  before  fuch  cer- 
tainty, it  muft  be  fpecial.  2  Keb.  240.  pi.  17.  Trin.  rpCar.  2, 
B.  R.  Beckingham  v.  Scott. 

-  12.  Indebitatus  affumpfit  was  brought  by  the  plaintiff /fi9  naulo. 
Upon  non  affumpfit,  the  plaintiff  had  judgment ;  and  it  was  af- 
£gned  for  error,  that  freight  was  ufu'ally  contra^ed  by  a  charter- 
party  ;  and  if  fo,  a  general  indebitatus  affumpfit  would  not  lie 
for  a  debt  by  fpecialty.  But  judgment  was  affirmed  ;  for  it  doth 
not  appear  that  there  was  any  deed  in  the  cafe,  and  it  fhall  not  be 
intended  that  there  was*  Vent*  loo.  Mich.  22  Car.  2*  B.  R. 
Prior  V.  Shears. 

13.  If  A.  fellf  a  horje  to  B*  for  lo/.  and  there  being  divers  other 
dealings  bet^veen  tbem^  they  come  to  an  account  tipon  the  nvhoUy  and 
B*  is  found  in  arrear  5 1*  A*  may  bring  his  infimul  coipputafiet, 
/or  he  can  never  recover  upon  an  indebitatus  affumpfit :  per  tot. 
cur*     2  Mod,  44.  Trin.  27  Car*  2.  C«  B. 

14.  A*  promifed  B-  that  in  confideraiion  he  nvQuld  marry  his, 
kinfwoman  he  luoutd  give  her  100/.  Adjudged,  that  an  indebita- 
tus aflumpfit  will  not  lie  \  for  it  is  not  a  debt,  but  a  collateral 
promife*    Vent.  268.  Fafch.  27  Car.  2.  B*  R*  Anon. 

15.  Exception  was  taken,  that  an  indebitatus  affumpfit  lies 
not  OH  fale  of  copyhold  lands.  Sed  non  allocatur,  it  lying  as  well 
as  on  a  bargain  and  fale  of  [other  J  land*  Contra  on  affignmcnt 
(fa  judgment^  &c.  3  Keb*  625.  pi*  7.  Fafch.  28  Car.  a.  B*  R. 
Danwood  v.  GodfchalL 

ft  Lev.  142.        x6.  In  indebitatus  affumpfit  ior  fcavage  duty^  plaintiff  declared 

Trin.  17  ffp^  the  cufom  of  London^  that  all  perfons  expofing  foreign  goods 

B^'k^'thc  *^  ^^^^*  which  had  been  entered  at  the  cuftom-houfe,  fliall  pay  fo 

S.  c.  but  much  for  (hewing  them.     It  was  moved  in  arreft  of  judgment,  * 

s.  P.  does  ^t  xiizxc  ought  to  be  a  contrail  cither  exprefled  or  implied,  to 
^^  '  mamtam 
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maintain  an  aflumpfit^  and  therefore  it  .would  not  lie  for  this  — 2  Ut. 
duty ;  and  that  the  cuftoma  oiF  the  city  being  confirmed  by  parlia-  'Z*'  '^"^^ 
ment,  this  is  a  duty  by  record.     Sed  non  allocatur  j  for  there  b.  R"'the 
are  multitudes  of  precedents  in  fuch  like  cafes.  Vent.  298.  Mich.  s.  c.  m. 
28  Car,  2.  B.  R.  London  City  v.  Goree.  foived  tkat 

^  the  aaion 

lies  Without  expiefs  promife;  and  judgmeat  for  the  piaintiir.  S.  C  cited  2  Ler.  251.  per  cur* 

at  adjudged.  S.  C.  cited  Show.  35.  Arg. 

So  where  an  indebitatus  aflumpfic  was  i)roughty0r  20  /.  farft'tteJ  hy  the  conjihutiws  and  ordinanev  if 
m  comf>any  in  Londoni  for  nttfervhg  in  the  ofice  of  JirvuArd  01  the  company,  accord'.rv  to  a  by-iavt  for 
that  purpofe  nude  and  dedaredy  on  a  promtie  to  pay  it.    And  judgment  for  the  plaintiff,     z  Ler.  251* 
Fafch.  31  Car.  2.  B.  K.  London  Baiber  Surgeons  v.  PeUbn. 

17.  Indebitatus  aflumpGt,  for  that  the  defendant  being  indebted  sKeb.  755.. 
to  him  in  a  certain  furn  for  wares  fold  and  delivered  to  aflranger  at  P'*  ^'^^  ^^*^ 
the  defendants  requefl^  the  defendant  did  promife  to  pay^  &c.    After  s.  c!*j!!de! 
a  verdi£t  for  the  plaintifFj  it  was  movedj  that  this  was  only  a  mentiorthc 
collateral  promife,  and  tliat  an  indebitatus  afTumpfit  would  not  P!*|""ff 


piamtilr  liad  judgment.     Vent.  3.*,   •>  c  B  r 

Car.  2.  B.  R..  Kent  v.  Derby.  ,^^  ^,  ^^^ 

zta,  S.P. 

and  it  was  moved  in  arrcf^^  that  fuch  promife  being  collateral^  did  not  make  a  debt^  but  (hould  have 
been  brouj^ht  as  an  a^ion  en  the  cafe  j  and  tiiereupon  judgment  was  flayed. 

18.  An  indebitatus  aflumpfit  will  Yit  for  meat  and  drinh  for  a 
hfard  child ;  per  Pemberton  Ch.  J.  2  Show.  184.  pi.  186. 
HilL  33  &  34  Car.  z.  B.  R.  Anon. 

18.  It  was  faid  to  be  lord  Hale's  opinion,  that  where  there 
was  common  charityy  and  a  charge^  it  would  lie,  and  undoubtedly 
a  fpecial  promife  would  reach  it ;  but  then  that  would  be  within  r  ^66  1  ' 
the  ftatute  of  frauds,  &c.  as  a  collateral  promife.     2  Show.  184. 
pi.  180.  HilL  33  &  34  Car.  2.  B.  R.  Anon. 

1 8.  Indebitatus  aflUmpfit  lies  not  againft  a  man  where  he  has 
received  money  of  the  plaintiff  to  lay  out  to  a  particular  purpofe^ 
and  he  has  laid  out  part  thereof  accordingly  \  for  then  he  ought 
to  be  callad  t»  account  for  the  fame  by  aftion  of  account ;  but  if 
none  were  Lml  out,  there  an  indebitatus  ajfumpftt  lies  to  recover 
teick  the  money  again.  So  if  it  were  expended  to  another  pur- 
pofe ;  for  there  the  fum  is  certain,  and  may  be  demanded  as  a 
debt.  2  Show.  301.  pi.  304.  Pafch.  35  Car.  2.  B.  R.  Per 
Jones  J.  at  a  trial.  Hartup  v.  Wardlove. 

19.  A.  promifes  B.  that  when  A.  receives  JooL  which  C  owef 
A.  that  he  will  pay  B.  20/.  indebitatus  affumpHt  lies  not.  Other- 
wife  if  the  money  had  been  originally  the  money  of  B.  Skin.  196. 
pi.  II.  Trin.  36  Car.  2.  C.  B.  Anon. 

20.  Indebitatus  aflumpfit  lies  for  a  cuflomary  fine  fuper  mortem  3  Mod.a^9* 
domini.  Show.  35^  Per  3  J.  contra  Holt  Ch.  J.  Trin.  1  W.  ^^^^^h'oXx 
&  M.  Shuttlcworth  v.  Garret.  s!  c. ' 

Carth.  00. 
S.  C.    ■  ■    7  Mod.  12.  Holt  Ch.  J.  faid  he  nrvcr  rouiJ  be  rrconc^icd  to  t!i!(  op'nion.— For  it  Was  to 
leave  ma;tci  of  iaw  to  a  jury  ;  per  HcU  Ch.  j.     12  .Mvd.    224. 

21.  Indebitatus 
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2I«  Indebitatus  aflumpfic  lies  t^pon  a  perfonal  coniraSi  lor  a  fiim 
in  grofS)  as/ro  rehu  venditis:  per  Holt  Ch.  J*  Show.  36.  Tria. 
I  W.  &  M. 

Carth.  95.        22.  Indebitatus  afliimpfit  lies  iorfeesfir  bang  Imghted.    Show. 

S.  c*  ad.     1-8.  Mich.  I  W.  &  M.  in  B.  R.  Duppa  v.  Gerard. 

judged  ac-       '  * 

cordipgly*— — Conb.  163.  S<.  C.  adjudged  aceordkigly ;  and  HoltCh.  J.  faid  that  it  wai  to  adjudged 

lately  in  C.  B«— *-The  reporter  adds  a  nou,  that  it  was  alleged  that  Gerard  waa  made  a  knight  toIiu* 

tirily* 

25.  Indebitatus  aflumpCt  lies  for  montj  paid  by  mt/lah,  on  an 

account  or  deceit ;  but  not  for  money  paid  knowingly  on  illegal 

coftfideration^  as  an  ufurious  bond,     i  Salk.  22.  pi.  2.  HilL  5  W.  3. 

at  nifi  prius  in  London,   coram  Treby  Ch.  J.  Tomkins  v.  Ber- 

nctt. 

JtlicfBot  26.  Indebitatus  aflumpGt  will  lie  in  no  cafe  but  where  debt  Hes^ 

Uk  money     therefore  it  lies  not  on  a  wager,  nor  upon  a  mutual  ajfumpftt^  nor 

onaw^ger;  againft  xht  acceptor  of  a  bill  of  cKchange  :  for  his  acceptance  is  but 

per  HoltCh.  a  collateral  engagement :  but  it  lies  againft  the  rfr^iw^r  himfelf ; 

/hadteMl**  ^^^  ^'^  ^^^  really  a  debtor  by  the  receipt  of  the  money,     i  Salk. 

heidib»        ^3-  I^h  3.  Hill.  8  W.  3.  B.  R.  Hard's  cafe. 

though  con- 
trary to  the  cafe  of  Eglefton  ▼•  L<ew!n.     5  Mod.  13.  Mich.  6  W.  &  M.  Walker  ▼.  Walker. 
Oomb.  303.  S.  C.  Sc  S.  P.  held  accordingly  by  Hole  Ch.  J»    ■        la  Mod.  69,  70.  S.  C.  and  the 
court  inclined  ftroogly  to  that  opinion.  Scytit.  Gaming  ^C]  pi.  4.  and  the  notes. 

Comb.  473*  27.  Indebitatus  afTumpfit  lies  not  on  collateral  engagements.  See 
^'iSnT—  ^^  ^^^^  above;  and  i  Salk.  23.  Butchery.  Andrews,  which 
Carthf  44Z  was  an  indebitatus  afiumpfit  againft  the  father,  for  money  lent  the 
S.  C*  and  f^fg  at  the  father^  s  requejl,  and  fo  judgment  was  arrefted  \  for  this 
%^^^^;  was  a  collateral  promife.     But  per  Holt  Ch.  J.  had  it  been  forfo 

veriuytajcen  •»»?»•     '/r  1  a     r     1       tz-fj 

by  Holt  Ch.  much  money  paid  by  the  plaintiff  at  thw  requeft  of  the  defendant  the 
J.  and  father  to  the  Jon,  it  might  have  been  good ;  for  then  it  would  be 
w«  l!Sed.  *c  father's  debt,  and  not  the  fon's.  Carth.  446.  Pafch..  10  W.  3. 

28.  Payment  of  money  due  to  the  wife  as  executrix^  is  not  evi- 
dence to  maintain  aftion  for  money  received  to  the  huiband's 
ufe.     I  Salk.  282.  pi.  10.  Pafch.  8  W.  3.  B.  R.  Anon, 
r   267   1  *    ^9*  ^o\t  Ch.  J.  laid,  that  Keeling  would  allow  an  indebitatus 
againft  a  receiver  orfaBor,  but  Hale  would  not ;  and  that  by  his 
confent  it  fhould  go  as  far  as  it  had  gone,  but  not  a  ftep  farther. 
12  Mod.  324.  Mich.  II  W.  3.  B.  R,  in  cafe  of  Huffey  v.  Fiddal. 
lA.  Raym.        3^*  Indeb.  aflump.  for  a  fine  knpofed  by  a  corporation^  for  not 
Rep.  50a.     holding  the  office  of  iherifF  in 'the  city  of  York.     It  was  ob- 
R  kcb*^"!.    J^^^**>  ^^^  ^"^  aSion  does  not  lie  ;  for  no  privity  or  affent  can 
fcemedof  *    be  implied  when  a  fine  is  impofed  on  a  man  againft  his  wiQ,  nor 
opinion  that  is  there  any  precedent  confideration ;  neither  do .  they  ihew  any 

wourd^fc!  ^^^^^  *°  *'^  ^"^'  "^^  "^^^  impofed,  &c.     Holt  Ch.  J.  thought 

£t  adijoma.  it  time  to  have  thefe  a£lions  redrefled,  and  that  it  was  hard  that 

tur.—  cuftoms,  by-laws,  and  rights  to  impofe  fines,  fliould  be  left  tso  a 

Jr^r  adds,  J^V'    ^^  adjomatur.    5  Mod.  444.  Trin.  1 1  W.  3.  York  (city) 

that  a  day        V.   foun. 
or  two  after 

Holt  repeated  this  cafe  to  Treby  Ch.  J.  as  a  new  attempt  to  extend  indebitatus  aflumpfits,  which 

ba4 
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Kad  besA  too  much  ukConn$U  alvMdy  |   and  that  Treby  ieemed  to  U  «f  the  ftfiie  opinion  with 

Holt. 

31.  Indeb/aiTump,  by  an  unJer'-ojScer  agmnjl  his  colonel  for  his 
pdj  :  and  here  proof  was  admitted  ot  the  hand  of  a  perfon  proved 
beyond  fea ;  and  per  Holt  Ch«  J.  if  one  receives  money  fir  the  ufe 
pf  anther y  an  indeb.  is  a  proper  remedy  for  it ;  but  if  in  this  .cafe 
there  were  any  legal  deduSHon  to  be  made  by  the  colonel,  the  re- 
medy had  been  account :  for  where  one  receives  money,  and  has 
no  way  to  difcharge  himfelf  of  it  but  payment  over,  an  indeb. 
will  lie,     12  Mod.  521.  Pafch.  13  W.  3.  Key  v,  Gordon. 

32.  A  goldfmith^s  bill  for  450/.  payable  to  A.  was  brought  to  the 
hank  by  Gi  nvho  defired  J(l.  the  cafhier  to  give  him  a  fpede  batik^note^ 
payable  to  A.  for  the  faid  bilL  M.  refufed,  unlefs  A.  would  pro- 
mife  to  pay^the  450I.  to  the  bank  in  cafe  S.  the  goldfmith  did 

"not ;  which  A.  agreeing  to,  M.  gave  G.  a  bank-bill  for  that  fum. 
G*  gave  the  bank-note  to  C.  f6r  a  debt  he  owed  him,  and  C.  re- 
ceived the  money  at  the  bank.  S.  refufed  to  pay  his  bill.  Holt 
Ch.  J.  held,  that  the  plaintiffs  might  have  a  fpecial  a£kron,  but 
not  a  general  indeb.  aflump.  For  this  was  not  money  lent,  nor 
laid  out  for  defendant's  ufe,  but  it  was  a  buying  of  the  bill  of  S. 
with  a  warranty  of  it  from  the  defendant ;  and  the  plaintiffs  were 
nonfuit.  2  Ld.  Raym.  Rep.  753.  Hill,  i  Ann.  the  Bank  England 
V.  Glover. 

33.  Indeb.  aflump.  for  that  the  defendant  was  indebted  to  him  7  Mod.  r4f. 
in  loLfir  nourijhing  -£.  L,  an  infant^  by  the  plaintiff^  at  the  requeft  iJJjLg'y 
of  the  defendant y  he  promife*  to  pay.     It  was  objefted,  that  this  S.  c.  adl 
will  not  raifc  a  debt,  and  fo  indeb.  affump.  will  not  lie.     But  per  i^^z^  «<-   ' 
tot.  cur;  contra,  and  judgment  for  the  plaintiff!     2  Ld.  Raym.  ^'***"«^3r- 
Rep.  ^4 1 J  842.  Mich,  i  Ann.  B.  R.  Hart  v.  Langiitt. 

34.  Indeb.  2S\xmif,  for  meaty  drink,  and  lodgingffountffora^d  i^«R>ym- 
perfon  :  and  moved  in  arrcft  of  judgment  that  it  would  nm  lie,  s.^c.^aeV 
but  a  fpecial  a£lion  upon  the  cafe  ;  but  per  cur.  it  /urvagainft  him  cordingiy.^ 
upon  the  contra^,  and  the  plaintiff  had  judgment.     6  Mod.  77.  ^"^^'^^ 
Mich.  2  Ann.  B.  R.  Jordan  v.  Tomkins.  <7r«  tbr  I'lr't 

§f  C.  and  char^tf  (A)  will  pay  him  fo  much,  an  indebitatus  will  He  againft  A.  and  only  a^alnil  huii. 
ibid. 

35.  Plaintiff"  can  maintain  no  aftion  here  on  a  judgment  in 
France^  but  an  uidebitatus  aflumpfit,  or  an  infimul  computafTet, 
&c.  for  the  debt  is  to  be  confidered  here  only  as  a  debt  by  fmi- 

.  pie  contra£l.  2  Vem.  54CX  pi.  484.  .Hill.  1705.  Duplein  v. 
De  Rovcn. 

36.  Where  money  is  over^paid,  this  a£lion  will  lie  for  the  fur'^ 
plus.  Arg.  II  Mod.  147.  pi.  3.  Hill.  6  Ann.  B.  R.  in  cafe  of 
Aihcr  v.  WalHs. 

37.  Indeb.  aflump.  Mts  by  a  prothonotary  againfi  an  attorney^  for  [268    ] 
fees  for  work  done  for  defendant  as  attorney.     Holf  s  Rep.  20. 

Trin.  5  Ann.  Spearman  v.  Morcland. 

38.  An  aftion  for  the  intcrejl  of  money  as  well  as  the  principal,  Bat  per 
vitiates  tlie  whole.    Arg.  10  Mod.  312.  cites  2  Roll.  Rep.  47.  a.  P**iterCh. 

J.  an  fjr- 
frtft protrtfe  t9  pay  Intcrejl  will  lupfortan  a£^iuo«     lo  Mod.  311.  P^fch.  1  Geo.  t.  B.  R.   Stafford 
an^  i  oi^er. 

39.  An 
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39*  An  indebitfttus  afTumpfit  will  n<H  lie  on  afpectal  agfeemenf^ 
till  the  terms  of  it  are  performed ;  but  when  that  is  done,  it  raifes 
a  duty  for  which  a  general  indebitatus  aflumpfit  will  lie.  Gibb. 
303.  pi.  7.  Trin.  5  Geo*  2.  B.  R.  per  3  juftices,  contra  Holt 
Cb.  J.  Gordon  v.  Martin* 

(N.  2)     For  Monies  received  to  a  Man's  Ufe. 

S.  C.  cited  !•  'T^HE  Itng  granted  the  office  of  comptroller  of  the  cujioms^  feV. 
%  Show.  A '  /^  S,  and  T.  durante  beneplactto^     fT.  dies.     Afterwards  the 

Itbitltua  afl  ''^"8  granted  the  faid  office  to  A.  and  B.  and  yet  S.  under  pre- 
fampfit  was  tcncc  of  furvivoribip  exercifed  the  faid  office,  and  received  the 
brought/or  profits  thereof,  A.  and  B.  brought  an  indebitatus  afiumpfit  for 
proit?ofan  ^ool.  had  and  received  to  their  ufe.  And  the  court  gave  judg* 
^ce  ffa  ment  for  the  plaintiff.  2  Mod.  360.  Trin.  29  Car.  2.  in  the  ex- 
Jteofardjbip    chequcr.  Arris  v.  Stukcly. 

^f  a  court  *  * 

tea  and  court  b^ron  MgaiBJf  a  firanger  that  took  the  fees  and  profits  thereef,  and  adjudged  that  the  action 
lies.  But  Scroggs  Ch.  J.  wlio  delivered  the  opinion  of  the  court,  faid,  if  fuch  a^ion  were  hrought 
againA  one  claming  a  right yX\\ty  were  agreed  ic  would  by  no  means  lie  if  now  it  were  an  original  cafe, 
but  UCcaufe  judgments  have  been  upon  it,  and  that  upon  fdemn  arguments  they  were  wiiiing  to  go  the 
lame  way,  efpecially  there  being  no  great  inconvenience  in  it  fince  the  title  mu(t  be  given  in  evidence^ 
and  on  that  account  they  judged  the  adlion  did  well  lie.     2  Show.  21.  pi.  14.  Mich.  30  Car.  z.  B.  R. 

Howard  ▼.  Wood. a  I^ev.  245.  S.  C.  and  the  court  thought  that  had  this  been  the  firft  cafe  of 

the  kind  it  would  be  hard  to  maintain  it,  but  faid,  that  it  had  been  maintained  x  or  3  times  before  | 
and  cited  a  cafe  between  Br  adshaw  and  Porter  of  Gray*s  Inn,  for  ihonty  received  by  one  as  jndgt 
nf  tbefier'^jf^s  aurt  of  London  to  have  been  fo  adjudged}  to  thaLit  would  now  be  hard  to  adjudge  the 
contrary}  but  up  )n  importunity  iDomatur.  ^Jo»  126.  Hill.  31  8c  32  Car.  2.  B.  R.  the  S.  C. 

accordingly,  and  refolved  per  tot.  xur.  that  in  refpen  of  the  former  judgmenu  the  aition  lies ;  and 
judgment  was  given  for  the  plaintift'.— Frcem.  Rep.  473.  pi.  648.  S.  C.  argued,  but  adjornatur. 
Ibid.  478.  pi.  656..  S.  C.  fays  theCh.  J.  inclined  againft  it :  for  he  faid  a  man  may  as  well  briog 
an  indebitatus  afTumpHt  where  another  takes  money  by  force  Trom  his  perfon,  or  where  be  takes 
amray  my  horfe^  &c.  but  the  other  3  juftlces  inclined  to  allow  it.  Curia  advifare  viflt.  S.  C.  cited 
Show.  35* 

And  there-  2.  Wherever  an  account  will  lie ^  an  indebitatus  affumpftt  toill  lie : 
fore  it  will    p^,.  ^juj.^     2  Mod.  267.  Trin.  20  Car.  2. 

he  for  nirr      *^  o  y 

received  by  we  nvbo  pretends  a  tit  let  becaufe  in  fucll  cafe  an  account  will  lie.     2  Mod.  263.-2  Sid.  4* 

Mich.  ■Xt»75«  B.  R.   the  S.  P.  Per  cur.  Arg. 

3.  If  a  man  pays  money  in  part  of  fati$fa£liony  and  afterwards 
the  whole  value  of  the  goods  is  recovi^ed  againjl  him  at  law^  the  mo- 
ney fo  paid  on  that  account,  becomes  money  received  for  the  ufe 
of  him  that  paid  it,  and  he  may  ra:over  it  ia  an  a£^ion  at  law  \ 
per  North  K.  Vern.  176.  pi.  I09.  Trin.  1683.  Barebonc  v. 
Brent- 
Ifacnan  4.  Indebitatus  aflumpfit  by  J.  S.  for  money  received  to  the  ufe 

^^^n^TJia  ^f  J-  S'  named  in  2i  policy  for  montj  paid  by  W.  R.  as  a  premium 
lYa£'u'umey  on  a  void  policy,  and  held  good  ;  per  Holt  Ch.  J.  Show.  136. 
htrPt «     Pafcli.  2  W.  &  M.  Martin  v.  SitwcU. 

lo^s  cohere 

there  teas  net  any  lofs,  that  in  fuch  cafe  this  ihall  be  money  received  to  the  ufe  of  the  payer,  becaufe 

*  here  the  mon«y  was  paid  upon  a  mtftnke  j  the  fime  Uw  if  it  was  upon  a  fraud  in  ibt  raeiver  j  per 
Holt  Ch.  J.  Skin.  4x1,  412.  pi*  7.  Hilh  5  W.  &  M.  Tomkins  v.  Barnet. 

*  [  269  ] 

But  wbe.c  J.  If  money  be  paid  by  an  order  of  fejftons  for  cofts,  on  removal 

Su^d^iZr-    ^^  *  P°°^  "^^"»  ^"^  ^^^^  °^^^^  ^^  afterwards  rcverfed  in  B.  R.  an 

indebitatus 


^tatotW  [of  Affumpfit.]  ^  i6^ 

hnitMtatf/A  ifiumpfit  will  not  lie  for  the  money  agamd  thofe  who  f»^fce  of  s 
teceived  it.    Ld.  Raym.  Rep.  742.  fays^  it  was  fo  held  by  Tracy.  '^■I^^^^ll^^ 
J.  at  Lent  ai&zes  1700,  at  Chielmsford.    Mead  v.  Death  aiidrTf^^^'^or? 

Pollard*  derirg  it  nvMt 

*  de:mtu  x  t*- 
faty  an  indebitatus  aflVimpfit  will  lie  for  it;  ai  wbire  N,  bad  a  donathue^  which  he  garqf  to  D.  an.  af- 
terwirdt  he  ttmo^td  D*  and  put  in  J.  S»  D.  cited  N.  in  the  time  of  James  2.  before  tbe  biph  cjnt^ 
miffionerty  and  there  N.  h^d  ftr.teme  againfi  bim,  to  nfiiirt  D.  ard  to  pay  Lim  ull  the  arre^rt  thathe  had 
received.  N.  paid  it  atcordingly •  And  after  the  revolution  N.  brought  indebitatus  afTampfit  againft 
D*  for  h$f  money,  as  received  to  hit  ufe.  Ld.  Raym.  Rep*  741.  ex  relatione  mVi  Place,  fayg  it  waa 
i»  flcfolYcd  4  ft  5  W.  ft  M.  by  Treby  Ch.  J.  at  aifi  priua  in  Mlddlefex^  Six  Richard  Ncwdigate  r* 
PaTjr. 

6.  Where  one  pays  money  on  a  miflakt  in  an  necount^  or  under^ 
or  iff  a  mere  deceit^  it  is  reafonable  he  (hould  have  hie  money 
again;  hut  where  one  parys  moncj  knowing/yf  en  an  iilegalconjl* 
deratim^  the.  party  that  receives  it,  ought  to  be  puntihed  tor  his 
oftnce,  and  he  diat  pays  it,  is  particeps  criminis ; .  and  there  is 
no  reafon  he  fliould  have  it  again  ;  for  he  parted  with  it  freely, 
&  volenti  non  fit  injuria.  By  Treby  Ch.  J.  at  nifi  prius  in  Lon- 
don. I  Salk.  2a.  pi.  a.  Hill.  5  W.  3.  agreed,  in  cafe  of  Toob* 
kins  V.  Bernet. 

7.  A.  put  his  fon  apprentice  to  B.  the  defendant,  and  gave  him 
30/.  to  teach  him  the  trade  of  a  goldfmithy  and  make  him  free  of  Lon^ 
don  ;  but  the  defendant  himfelf  being  a  foreigner ^  the  fon  was  bound 
alfo  to  a  freeman  for  tliat  end ;  but  by  the  cufom  of  London  he 
cannot  have  his  freedom  without  aSfual  fervice  ivith  fuch  freeman. 
It  was  ruled  by  Holt,  that  an  indebitatus  lieth  not  for  A.  for  the 
30 1.  the  defendant  hath  cheated  the  plaintiff  of  his  money,  and 
the  plaintiff  hath  no  remedy,  unlefs  by  fpecial  action  of  the  cafe 
for  not  making  him  a  freeman.  Comb.  341.  Tiin.  7  W.  3.  B.  R« 
Dewberry  v.  Qiapman. 

8.  Indebitatus  aifumpfit  for  n;ioney  had  and  received  by  the  de^   ,j  j^j^^^ 
fendantfor  the  plaintiff  to  the  ufe  of  the  defendants     Tlie  plaintiff  had-  510.  s.  C. 

averdi^,  and  upon  a  motion  in  arrefl  of  judgment,  the  court  JI^J^JKcdnifi 
held,  that  thofe  words  (to  the  ufe  of  the  defendant)  fhall  be  Ye-  p!Iintiff,-^ 
je£led,  becaufe  they  are  infenfible  and* repugnant  5  and  then  the  Ld.  Raym. 
promife  is  for  money  had  and  received  by  the  defendant  for  the  g  ^P;  ^^^• 
plaintiff;     1  Salk.  24.  pi.  7,  Pafch.  13  W.  3.  Palmer  v.  Stavely.  judged  for 

the  plaintiff 
■ifiy  ftc.  I  iComyos'i  Rpp.  115.  pi.  79.  S.  C.  And  per  cur.  after  a  verdl^  for  the  plaintiff'  the 
wonb  (ad  ufuin  defendcntis)  fliall  be  rejected,  becaufe  a  verdi£l  could  not  have  been  found  for  the  plain- 
t'tff,  if  evidence  had  not  been  given  that  t|e  monies  had  been  receired  for  his  ufe  \  bcfidcs,  the  dedaria 
tion  /iutfacr  fays  that  the  money  was  received  for  tbe  plaintiff. 

9<  If  A.  gives  momy  to  B.  to  pay  to  C»  upon  C**s  giving  writingSf 
Isfe.  and  C  nuill  not  do  it^  an  indebitatus  affumpfit  will  lie  for  ^  * 

A.  againft  B.  for  fo  much  money  received  to  his  ufe  i  and  many 
fuch  a£iions  have  been  maintained  for  earnefts  in  bargains,  when 
the  bargainor  would  not  perform ;  and  for  prmniumsfor  infurance 
when  the  fhtp^  ice.  did  not  go  the  voyagf.  But  it  has  been  held, 
it  would  not  lie  for  money  paid  upon  ufurious  contraSf^  becaufe 
there  it  was  not  intended  it  fliould  be  repaid,  or  any  thing  done 
for  it^  per  Holt  Ch.  J.  6  Mod.  161.  Pafch.  3  Ann.  B.  R.  in 
^afe  of  Holmes  v.  Hall. 

Vot.  L  X  10.  A 


«7^ 


tftfoni  [of  Afrufflpfit] 

to.  A  ifooper  hmigbi  tls  mtm  iotji  bii$  tk  trmff  snd  m  cmfittf^ 
Actoiihf  borfi  was  iiUed  in  ofiwm^  together  with  feveial  others. 
The  fMMi  aUpwed  15  /•  per  horfe  fir  tvevj  hmfi  that  was  /gtf  t§ 
rmmmt  tbi  tr^opers^  and  accordingly  fereral  hones  were  bowht 
and  fest  over  to  the  defendant  to  fupply  the  lofs  in  his  troop^  but 
hfon  the  hwjesgat  ovtr^  tie  *  trooper  (tbepkkit^)  vmt  hroke%  iutd 
fi  wwr  remotmUiL  In  a&ion  for  money  receited  to  the  plaintilPa 
ufe.  Holt  Ch.  J.  at  the  fittings  in  Middlefexj^  held  that  this  evU 
dence  maintained  the  aAion  1  for  thoueh  the  captain  did  nbl  ao« 
tnally  receiTC  the  151.  in  money,  yet  he  receiTcd  a  fatisfa&ion 
which  was  monies»worth|  and  the  plaintiff  cannot  hring  trover 
becaufe  he  cannot  claim  any  one  of  the  horfes  in  particular,  no 
one  having  ever  been  delivered  to  him.    But  at  the  counfel's  re^ 

Etttf  it  was  made  a  cafe  for  his  further  confiderattosu  2  lA^ 
ym.  1007.  Hill.  2  Ann.  Norris  v.  Napper. 
II.  A  man  bavitig  a  mfe  in  England,  goes  to  Jamaica,  and 
there  marries  a  rich  fjuoman,  and  lets  her  lands,  referving  rent  to 
htmfelf,  and  received  the  fame  ^i^ers  years :  but  after  ibme  time 
they  both  coming  into  England,  flic  perceived  he  hzd  another  to^ 
Jhnnf  i  and  thereupon  brings  an  indebitatus  aflumpfit  againft  him 
Sox  the  &id  rents,  as  fo  much  money  received  by  nim  to  her  uie* 
And  at  the  trial  at  the  Guildhall,  London,  this  point  was  faved  to 
be  argued  by  counfel,  whether  an  indebitatus  aflumpfit  would  lie  in 
this  cafe.  And  by  the  whole  court  it  was  a^reedi  that  an  indebi- 
tatus affumpfit  would  well  lie ;  but  Holt  Cn.  J.  faid,  that  trover 
would  not  lie  in  this  cafe,  becaufe  (he  was  never  poffefied  of  the 
money ;  and  when  (he  married  die  defendant^  {he  confented  that 
he  ihould  manage  her  eftate  \  and  judgment  for  the  plaindff. 
II  Mod.  146,  147.  pi.  3.  Hill.  6  Ann.  B.  R.  Aflier  v.  Wallis. 

would  be  % 

fadsfadioii  to  the  kflbr.     x  Salk.  s8.  Haflar  ▼.  WalUt  S.  C.-.^S.  P;  AgtCid  per  Holt  Ch.  J.  Ai|« 

\oX  fai4  it  was  hard.    \%  Mod.  314* 

:  12,  Indebitatus  aflumpfit  for  money  received  by  the  defendant 
to  the  plaintift'^s  ufe.  Upon  evidence,  the  cafe  came  put  thiis^ 
ii^t  plaintiff  and  ^mmtker  laid  a  nvnger  :  the  d^mdani  held  Jtaies  g 
the  plaintiff  brought  evideme  that  he  had  won  the  waser.  Blen* 
_  cowe,  that  tried  the  caufe,  being  of  opinion  that  &c  plaintiff 

adjudged  per  had  miftakcn  his  aft  ion,  becaufe  &is  money  could  not  at  the  time 
J^^f*]""*      of  the  aflion  broiight,  be  faid  to  be  money  received  to  the  plain* 


Rolt*i  Itcp» 

36.  s.  c. 

by  the  name 
of  Afler  T« 
Willu — 
S.  P.  And 
A.  b^ngvi* 
fiWy  a  httf. 
Hnd,  the 
tenant  waa 
4ifchafged» 
ntleaft  the 


•gainft  A. 
induaac- 
*tion  wovld 
idifchargo 
the  tenaftti 
^thla 


S.P.  Pcv 

Holt  Ch.  J. 
Holt^s  Rep 
37.  cites  % 
Sid.  4*— «- 
Holt  Ch.  T 
cited  S.  P. 


k 


Hoicg  tffPs  ufe,  fince  the  defendant  was  not  to  pay  the  money  until  the 

e11.s5.fi.  wager  was  proved  to  be  won,  the  plaintiff* was  nonfuit.   Theplain- 

'rr^-  ^*  tiff  now  moved  to  fet  afide  his  own  nonfuit}  becaufe  occautfed 

cordfa^r  It  ^^  judges  miftaking  the  law.    Per  cur.   a£Uon  was   weD 

hf  Hoitcb.  Drought  *f  for  upon  the  wager  won,  the  money  was  a£hially  the 

J.  Show,  plaintiff's,  tliough  he  could  not  receive  it  befote  the  hiBt  waa 

'Vfldebita-  niade  appear,.    Sed  adjornatur.  10  Mod.  315.  Pafch*  i  Geo*  i. 

tuaaitampfit  B.  R.  Temple  V.  Welds. 

brooghc 

mrsif^  mftske-bcUtr  for  nOAic*  had  and  received  for  piaintlff^t  ule.  The  jodge  of  affife»  idio  Cried 
the  caufe,  was  of  opinion  that  the  aAion  would  not  lie  $  and  tberefoft  BonAiited  the  plaiflliff  opon  tht 
epcning  hit  cafe,  withovt  hearinf  any  evidcoce.  Phintift,  upon  aAdaviti  of  fbit  nSHV  aofod  tht 
^urt  to  fet  aiide  the  nonfuit}  but  the  court  refufed  to  make  any  rule.  It  waa  alleged  fnm  the  bar* 
that  the  court  of  B.  R.  had  made  a  rule  in  the  like  cafe,  but  no  fuch  was  produCod.  B«rDSl*t  aotca  tn 
C#  B.  %%%•  Mich.  7  Geo.  s«  Lovt  v.  Day. 


Zmom  [of  Aflumpfit.]  •  a7f 

(O)    upon  an  AfTumpfit  in  Nature  of  Debt;    It 
lies  not  where  the  Thing  is  real. 


[tk  |F  a  man  Uafesfir  years  rendering  rent ^  he  canmi  iave  an  ac*  ^ 
^  tion  upon  the  cafe  upon  affiitn^t  for  this  rent,  during  the  ^ 


V  Indeblutaa 
aflbmpfit 

Urm^  becaufe  it  farours  of  the  realtyT    Mich.  15  Jac.  B.  R^  be-  fir^Jtm 
tween  Neck  and  Gubb,  per  curiam  admitted,  Mich.  12  Jac.  B.  ^^'-f^  ^^ 
*  between  White  and  Short^  admitted  per  curiam.  Mich.  17  •J'J^ia* 
Jac.  Bv  per  curiam^]  for  the 

[a.  So  the  leflbr  cannot  have  am  a£lion  upon  Ac  cafe  for  the  P**»"fl^» 
tent  after  tie  term  ended,  becaufe  it  favours  of  the  realty.  Mich.  Xmpficit 
15  JaCk  B%  R.  between  Nbck  and  Gubb,  agreed  per  totam  cu*  wandjudint 
nam,  Mich.  la  Jac.  B.  between  White  and  Short,  per  cu-  ?*'i^*"*- 

'-  •'  *  tfon  did  noc 

t^^Xn.^  lie  for  i«nt^ 

but  an  ac- 
ISm  of  iefct.  Alkn  19.  MIclu  ft)  Car.  B.  R.  Mvnlay  v.  Billy.        Sty.  53*  Aaoa.  taDi  tobt  S«  C# 
■ikd^jiidgaeat  againft  the  pUintiB  aifi,  ftc 

[ji  [Biif]  if  a  man  brings  an  a£Hon  upon  the  cafe,  and  de^ 
dares  that  in  etmfideration  that  he  promijed  to  make  a  leafefor  tnua 
years  to  the  defendant,  and  to  repair  the  land  during  the  term,  the 
defendant  fromi/ed  pro  inde  to  pay  him  20  s.  at  every  quarter,  &c.  and 
avers  that  he  made  the  leafe  accordingly,  and  repaired  the  latid  during 
the  term,  but  that  the  defendant  had  not  paid  to  him  the  feveral 
fums  at  the  faid  quarters,  this  adion  is  well  maintainable,  though 
the  term  is  not  ended:  for  it  cannot  appear  upon  this  dedaratioa 
that  this  was  a  rent,  but  only  afum  in  grrfs  ;  for  no  rent  was  re<* 
ferved  upon  the  making  of  the  leafe,  and  die  tflumpfit  is  not  to 
pay  it  out  of  the  land,  but  as  a  fum  in  grofs.  Mich.  15  Jac. 
B.  R.  between  Neck  and  Gubb  adjudged,  this  matter  being 
moved  in  arreft  of  judnnent ;  but  Houghton  gave  this  reafon, 
becaufe  the  leflbr  promifed  to  repair  the  land  as  well  as  to  leafe 
it.] 

T^.  But  if  the  declaration  be,  that  the  plaintiff  agreed  with  the  If  tiie  lefts 
defendant  that  he  JbouU  hold  certain  lands  for  certain  years  t  and  JT**'^^ 
that  the  defendant  proinde  did  promi/e  to  pay  to  him  20s»  at  eifery  ulfi^at 
quarter,  fee.  and  for  a  certain  fum  arrear,  at  certain  quarters  after  aWr  to  pay 
the  term  ended,  he  brought  his  a£tion.    Thts.a£lioit  is  not  main-  |^j^yj.^*" 
tainable  \  for  it  appears  apparently  upon  the  whole  matter  to  be  upon  thts 
a  rent,  inafmuch  as  he  promifed  to  pay  it  proinde,  at  the  fame  proniiie  $ 
time  that  the  other  leafed  to  him  the  land.   Mich.  12  Jac.  B.  Jj.j^  ^ 
between  White  and  Short,  adjudged  in  arreft  of  judgment,  krottght. 
Contra  Mich.  3  Car.  B.  R.  between  Sir  Miles  Hubbard  and  tbi$  promlft 
BowELL,  adjudged  5  this  being  moved  in  arreft  of  judgment,  the  p^t"' 
which  intratur  Trin.  3  Car.  Rot*  1267.]  Mwrndf 

Ron  Oh.  J.    Sty.  400*  HUL  1653.  iiaoo. 

[5.  f  If  rent  upon  a  kafe  foir  years  be  arrear,  and  after  the  lejfee  ^— -^^■' 
^romifes  the  lejfor  to  pay  the  rent,  without  coofidemtion  of  forbear-  t  ^^-^ 


iji  i  ZStimft  fof  Affumpfit.} 

Hob.  a84.  ance^  or  other  confideration,  no  a£tion  lies  upon  this  promtfe^ 

Crwa^v  becaufc  he  may  have  an  a£lion  of  debt  upon  Ac  real  contrail, 

Harrington,  Mich.  1 7  Jac.  between  Harrington  and  'Greek^  per  curiam, 

s.  c.  the  refolved  Hill. '  8  Car.  B.  R.  I^tw^en  Mantbl  and  Bret,  in  a 

be*advi7ed!^^  writ  of  crror  upon  a  judgment  in  Canterbury  held,  quod  vide 

-^Hutt.  3*4.  Hub.  Rep.  397.     [But  there  is  mfuch  pageJ^ 

S.  C*  and 

the  court  were  of  opinion  that  no  adionlies;  and  faid  that  thit  was  nited  in  Alb  anises  caie 
cafe  of  Lincoln't  Inn,  in  B.  R.  — i— Biownl.  14.  S.  C.  and  judgment  was  gfrvea  againft  Che  ffeinuff.— • 
S.  C.  of  Albany  cited  by  Warburtoo  J*  by  the  mine  of  Ablaine'a  cafe  of  Lincola*!  Um,  as  adjudged 
accordingly.     Win*  15.  Tiin.  19  Jac.  ^ 

A  feme  (cH^  feiled  of  a  rent  charge  fir  life,  took  hulbiad.  The  rent  was  arrear.  The  wife  died. 
The  tertentnt^  in  confideration  that  the  rent  vras  behind,  ttz,  prom'tfed  to  pay  itm  An  aftion  on  the  cefc 
on  aifumpfit  was  brought  for  the  reat,  and  adjudged  per  tot.  cur.  that  U  lies,  bccaufe  the  huibaod  here 
had  remedy  by  thefiatute  of  3a  i/«  S.  and  then  the  confideration  is  fufficient.  Le.  293.  pi.  40X.  Mich. 
26  Sez7  Eiis.  B.  E*  Anon. 

An  indehitatut  affumpjit  will  not  fie  ioi  mrtart  tf  rent,  where  there  U  no  ether  pr0nife  i  but  it  maft  be 
an  a£llon  of  debt.  By  thejuftices.  Cro.  E.  242.  pi.  5.  Trin.  33  Elia.  B.  R.  Read  v.  Johnfon.-.- 
JLc.  155.  pi.  217.  Trin.  32  Elis.  C.  B.  the  S.  C.  accordingly.  —  S.  P.  Me.  340.  pi.  460.  Mich. 
34  4t  35  Elis.  B.  R.  held  accordingly,  by  all  the juftices except  Gawdy.^— >In  the  cafe  of  Slack  t. 
BowsAL,  S.  p.  of  promife  to  pay  rentarrev»  appears,  but  though  exceptions  were  taken  to  the  plead- 
ings, no  *  exception  w»  taken  to  this  poln^  and  (6  the  plaindff  had  jedgmBRt,  which  being  obferted 
there  in  a  note  of  the  reporter,  he  fays,  that  in  fuch  cafe  this  a^ion  Ueaoot  without  fome  other  fpeciaft 
promife.  • 

If  a  man  makes  ft  Uafe  tor  years  rendering,  rcat»  and  the  leflee  promifes  to  pay  the  rent,  an  aflumplit 
will  lie,  if  the  promife  wai  made  at  tbejame  time  with  the  leaje  \  for  that  muft  be  exprefily  averred  j  per 
Roll.  Sty.  400.  Mich.  1653.  Anon. 

There  is  \drverjity  between  a  general  iitjaymeat  of  land  without  cotttrafi,  and  ^et^oymeat  mpom  fuch 
aOual  contraB  or  affumpfk  ;  for  if  he  did  not  adually  promife  to  pay  if  he  enjoys,  there  a^on  on  the 
cjfe  will  not  lie;  but  the  plaintiff'  Aall  have  remeciy  upon  the  refervacion  by  debt  only;'  per  cur.  And 
it  was  faiU  that  this  dif^rence  had  been  often  adjudged  good.  Sid.  2791  pi.  6.  Fafch.  1%  Car.  a* 
B.  R.  in  cafe  of  How  v.  Norton. 

Wherv  an         [6.  The^^i^  law  1%  of  a  promsfi  ff  payment  of  money  upw  an 

w^'f^-^  oi/iga//^,  without  a  new  confideration,  as  for  forbearance  or  fuch 

no  aalon*  ^^^>  ^y  which  he  might  have  an  aAion  upon  the  coUaterahpro- 

lies  on  a  mife.    Mich*  I  ^  Jac.  B*  Per  curiam.] 

promife  to      .  . 

pay  the  money,  becaufe  the  debt  is  due  upon  the  obligation.  Agreed  per  cur.  Hutt.  35.  But 
Cro.  £•  240.  pi.  12.  Trin.  33  Elis.  B.  R.  £iys  it  was  agreed  by  all  the  jullices,  that  if  one  be  bound 
In  an  obligatiooy  and  aftenrards  promifes  to  pay  the  money,  aflumpGt  lies  upon  this  promife.  Aflibrook^ 
▼.  Snapci  I  .It  will  not  lie  for  that  money,  unlefs  there  is  a  collateral  pronxife.  Brownl.  14.  ■  ■ 
Le^93.  pi.  401.  S.  p.  Arg.— — — Cro.  L  668.  in  pi.  5.  S.  P.  admitted  therein  a  note  of  the  re- 
porter.^  S.  P.  per  cur.     Cro.  J.  59^  Mich.  18  Jac.  B.  R.  in  pi.  21I 

In  cafe  of  rent,  or  debt  by  fpecialty,  aflumpfi  twill  not  lie,  unlefs  it  btfor  forhearatia  of  the  fay  " 

-^t  after  it  h  due-,  per  Holt  Cli.  J.     iz  Mod.  511.  Pafch.  13  W.  3. 


The  plain.  [y.  In  an  "afiilon  upon  the  C4^  upon  a  promife,  if  the  plaintiff 
iMd  to^the  ^^^^^^^  ^^^*  ^^^  defendant^  22  Martii  6  Car.  in  cttnjtdtration  that 
defendant  '^^  pl^i^^lffi  ^^  '^^  requeji  of  the  defendant^  would  permit  the  defend^ 
for  a  year,  ant  to  have  and  enjoy  certain  lands ^  &c.  from  the  25  th  of  March  after 
fideration**  ^^^  °"^  7^^'  ^^  defendant  in  confideration  thereof,  Sd  affume  ta 
thereof  the  p^J  to  the  plaintiff  5  1.  at  Michaelmas  afier^  and  avers,  that  the 
octendant  defendant  did  enjoy  it  for  one  year,  yet  the  defendant  had  not  paid 
Va!^^'of!ma~^^  fjl.  according  to  his  promife  \  in  this  cafe  the.a£^ion  liea;  for 
terras  pra-  ^hough  this  be  an  agreement,  and  may  amount  to  a  leafe,  yet 
diGay  attbt  wben  an  ncprefs  promife  is  laid,  the  a£lion  lies;  and  it  may  be 
'yeap%oU  ^cwn  in  evidence,  that  this  was  referved  upon  a  leafe  upon  non- 
Aii  the       aflumpfit  pleaded.  P.  9  Car.  B.  R«  between  Potter  and  Fietch- 

13  ^» 
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SK9  adjudged  upon  a  demurrer.     Intratur  Hill.    8  Car.   Rot.  f°"'^^^f" 

4^0  ham)  held 

,        thacanump- 
fit  lifit ;  for  It  it  not  a  rent,  but  a  fum  in  grofs ;  and  judgment  for  the  plaintiff;  but  afterwards  the 

judgnaent  was  reverfed.     Cro.  £•  7S6.  pi.  25.  Mich.  42  Sc  43  £lz.  Symcaclc  v.  Payn. S.  C. 

cited  Win.  15.  to  have  been  rererfed  in  the  excheq^uer  chamber,  and  thac  it  was  there  (aid  to  be  arentt 
fo  that  debtiiesy  and  not  an  adion  on  the  cafe.  • 

In  cafit  upon  a  promife  to  pay  10  I.  in  confideration  that  the  plaintiff  had  Itcenfed  »nd  permittej  the 
iiftndant  to  enjcy  fucb  landtj  it  was  moved  in  arrcll  of  judgment  that  the  licenfe  and  permillion  here 
amount  to  a  dcmife,  and  therefore  debt  ought  to  have  been  brougiit,  and  not  cafe.  Per  Hale  Ch.*B« 
this  licenfe  and  permiflion does  amour.t  to  a  Itaje^  upon  which  an  2^iun  upon  the  cafe  does  not  lie  with- 
out ezpieia  promife ;  but  upon  an  exprefs  promile  to  pay  rent,  cafe  will  well  lie  \  and  fo  it  has  been  ad- 
judged ;  for  it  may  be  the  promiie  W2S  the  ground  of  the  leafe  andrefervation.  And  here  we  are  after  a 
verdid  which  has  found  the  promife,  fo  that  we  are  to  prcfume  there  was  an  exprefs  promife  to  pay  (b 
much  money,  in  confideration  that  the  plaintiff  would  admit  him  to  enjoy  the  land.  Sed  adjomatur.-.* 
Hard*  366.  Pafch.  16  Car.  %•  in  the  exchequer.    Sir  John  Trevor  ▼.  Roberts. 

In  an  adion  upon  the  cafe,  in  confideration  the  plaintiff  ptrm'uteret  the  defendant  to  occupy  and  enjoy 
lands  until  a  future  dajy  tof>4  '5^*  '^  ^^*  moved  in  arreft  of  judgment  that  this  is  a  leile,  and  not  a 
bare  promife,  and  the  defendant  had  been  nonfuited  twice  upon  this  point.  Sed  non  allocatur  ;  for  it 
ihall  now  he  intended  an  aSlual promife,  and  therefore  though  indeb.  will  not  lie  on  fuch  pcrmilfion,  yet 
on  an  adual  promiie  aifumpfit  will ;  fo  judgment  for  the  plaintiif,  nifi.  3  Keb.  357.  pi.  26.  Mien. 
26  Car.  a.  B.  R.  Stroud  v.  Hopidns. 

f  8.  In  an  a£tion  upon  the  cafe  upon  a  promife^  if  tht  plaintiff  df^^- 
tlarej  that  J.  5.  was  poflefTed  of  land,  &c.  and  by  indenture  de^ 
mifed  it  to  tie  defendant  from  25  of  March^^^w  yearsj  rendering 
22/.  rent  per  annum  at  the  four  ufual  feafts  ;  and  after  the  end  of 
the  five  years,  he  [J.  S.'\  being  deady  and  the  plaintiff  his  executor^  viz. 
1  May  after  the  end  of  the  leafe^  which  was  at  Lady-^ay  beifore, 
there  was  a  difcourfe  between  the  plaintiff  and  defendant  as  to  the  en*  F  273  ] 
joying  it  for  a  year  longer ^  from  Lady-day  before  ;  and  thereupon, 
in  confideration  that  the  plaint ff  wotJd  dcdufk^  and  defalk  to  the  de- 
fendant ^  L  10/.  of  the  rent  of  22L  for  a  quarter  of  a  year  for 
the  premifes,  and  would  agree  with  the  defendant  that  the  defendant  • 

fhould  have  the  premifes  for  a  year  from  the  Lady^y  before,  as  in 
the  faid  indenture  was  expreifed,  the  defendant  did  promife  to  pay 
(dedu6>ing  and  defalking  5I.  los.  of  the  faid  rent  of  22I.)  the  re- 
fidue  of  the  faid  rent  of  22 1.  Thiis  adiion  upon  the  cafe  lies,  though 
this  is  called  a  rent,  and  the  refidue  of  the  faid  rent  of  22  1.  and 
refers  to  the  indenture  j  for  this  is  zn  e^refs  promife^  and  if  it 
was  only  a  promife  in  law  upon  the  agreement,  this  might  be 
ftiewn  in  evidence.  Pafch.  9  Car.  B.  R.  between  Rownceval 
AND  Lane,  adjudged ;  this  being  moved  by  myfelf  in  arreft  of 
judgment,  after  verdiA  for  the  plaintiff.} 

£9.  In  an  action  upon  the  cafe^  if  the  plaintiff  declares  that  •  Jo.  319, 
whereas  the  defendant  was  indebted  to  him  in  gL  10/.  for  rent  of  P'*.  »•  S.  c. 
certain  land,  tnc  defendant  in  confideration  thereof  did  promife  to  l^^^  that^*' 
pay  it ;  in  this  cafe  the  a£^ion  does  not  lie,  becaufe  it  appears  that  upon  a  real 
this  is  for  rentf  and  there  was  no  other  promife  than  what  the  real  contraa,  as 
contrail  amounted  to  upon  the  makine  of  the  leafe,  and  it  does  ycari/ac- 
not  appear  whether  the  rent  was  for  life  in  fee,  or  for  years ;  fo  tion  on  the 
that  it  might  be  infee^  or  for  life,  for  which  no  a£tion  of  debt  lies.  ^^^.^^* 
HiU.  9  Car.  B.  R.  between  •  Bret  and  Read,  adjudged  per  l^'ihi^  be"a 
curiam  ^  this  being  moved  in  arreft  of  judgment  after  a  verdi£k  fpeciai «/. 

£  3  for 
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.H^  f<».  for  the  plaintiff.  Intr.  Trln.  9  Car.  Rot.  644,  Hiik.  Rep^  cafil 
feen!!!^diCT.  3^5"  betwccn  t  Greek  and  Harrington.] 

wife ' 

Cro.  C.  343*  p|.  7.  S.  C,  and  per  tot.  cur.  the  adion  does  not  lie  upon  the  gencnl  proroire;  but  if 
he  had  alleged  that  in  confideradmi  he  fliouid /dr^Mr  tbt  Ue^mtm  tiiljkeb  0  idPf,  9ir  upn  Jiuh  ffT*^ 
cwfiderMhm^  then  ^e  a^on  would  lie  \  and  adjudged  for  tne  defendant.-:*— Wheie  there  is  an  wum^ 
infUi  tf/Uei  tbtperfoiial  contr^B  ufon  tb§  Uaftf  a&ion  upon  the  caie  Oft  Inch  aflbinpfit  is  maint&Mhlf  | 
per  Jones  ft  Berkley  J.  Jo.  365.  Mich.  9  Car.  B.  R.  la  pi.  i« 
+  See  pi.  5. 

*C274  3  .     . 

Cro.  c.  [10.  In  an  a£lion  upon  the  r^,  if  the  plaintiff  declares  that 

s!  C.^dM*  ^^  ^5  Martii,  in  confSdiratim  tliat  the  plaintiff  at  the  inftance 
defendant  tnd  xequeft  of  the  defendant,  dimiiterei  tQ  tbe  defendata  certain 
^^l^!^^J  lands  for  three  years  then  next  enfuing,  and  >&r  tJke  yearlr  rent  ^f 
ViSeiUd  ^S^'  P^  ^'^^  ^^  ^  P^^  ^  IMHchaelmas  and  Lady-daj  by  equal 
rmimhwm  ^  portions.  The  drfendani  did  affume  and  promiie  to  paji  the  f aid 
(*)  Fel.  9.  (*)  jeartj  rent  during  the  term  at  the  faid  feafts  for  the  laid  land,, 
J"  ■■][■"— '  and  avers  in  faft  that  be  aftervards,  viz.  the  faid  25  Martii,  did 
^Jf^^  demi/e  the  faid  land  to  the  defendant  in  forma  praedida,  and  that 
fuAif^r  the  drfendant  did  enjoy  the  faid  land  for  all  the  faid  term,  and  yet 
^bich  tbf  ^  defendant  had  npt  paid  the  fiud  25 1,  yearly  at  the  faid  fe^ 
iSgmJ^waA  ^^^  ^^  ^^^^  lands,  amounting  in  toto  to  75  L  for  which  he 
mat  the  brought  his  action ;  to  which  the  defendant  pleads,  that  before 
^^Bttd^hl^'  ^^^^  ^^  ^**  made,  one  W.  L.  was  feifcd  of  the  premifes  in  fee, 
ofTbttcupon  ^nd  derives  an  eftate  for  life  from  him  to  A.  who  married  witU 
iifae  it  wu    the  plaintiff)  and  that  the  plaintiff  being  feifed  in  the  right  of 

ti^'^ufnUff*  ^*  ^^^  ^^^  ^'^'^*  furrendered  to  him  in  the  rcverfion  before 
and  upon  '  the  a£l;ion  brought;  and  thereupon  the  plaintiff  traverfes  the 
tttotion  that  furrender,  and  this  found  by  the  jury  againft  the  defendant  \ 

1^  MtT  ^^^  though  it  was  moved  in  arrcft  of  judgment  that  the  aAioq 

k  being  did  not  lie,  becaufe  it  is  grounded  upon  a  real  contradl,  yet  i^ 

fioundcd  was  adjudged  that  the  zBdon  did  lie,  l)ecaufe  it  u^ars  upon  the 

foniUpror'  vhole  declaration,  that  it  was  intended  hj  the  parties  that  a  leafo 

mife  in  a  fiould  he  madty  and  a  rent  referved^  and  for  the  better  fecurity  of 

**»*'<«-  the  payment  thereof  according  to  the  lefenration,  that  the  •  Mor 

rui  con-  fiotdd  have  his  remedy  for  it  by  oBion  of  debt  upon  tbi  refervatwn% 

trad  being  or  a^ion  t^n  this  collateral  prcmife  at  his  eleffion  g  and  this  being 

'hT!!?'  the  original  intent,  the  making  ^  this  leafe^  though  real,  mil  not 

at  bei^^*  ^'  away  this  collaUral  pronufiy  as  a  man  may  coxfenant  to  accept 

merely  per-  a  leafe  under  a  certain  rent^  and  to  pay  the  rent  according  to  the  re* 

fonai,  hde.  Jgrvation,  for  they  are  tnvo  things :  and  fo  here  the  promife  of 

and"tbe  ^  payment  is  a  thing  collateral  to  the  refervation,  the  which  will 

rent  being  continuc  though  the  leflee  affigns  over,  and  the  kflbr  accepts  the 

laiin  «M  ^^^^  ^^^™  ^**^  affigncc  being  collateral.    Mich.  1 1  Car.  B.  R, 

not  for  the  between  Acton  and  Stmons,  per  tot.  curiam,  praeter  Crooki 

iKMi.pay.  adjudged ;  this  being  moved  in  arreft  of  judgment,  I  myfelf  be* 

ST^^H"  ^^^  ^^  con<;Uip  ^\^ercutis,  intrat,  Mich.  lo  Car.  Rot,  83.] 

juftires  con- 
ceived the  adion  lies,  becaufe  it  i«  a  folIat<[raJ  and  abfi/ute  pnmtfe  i  but  if  it  had  been  an  mpTtnimo^ 
mtfe,  («i  ri^Mi  a  faU  of  got^/Sf  l»i*)  then  this  fAion  would  not  lie ;  but  here  is  an  eiprefs  end  dite^ 
promife  alleged,  which  it  in  a  manner  confeflcd  *by  the  dafmdant  by  hit  plea. in  bar,  and  theref»re  Cht 
•Aion  liea  3  but  Croolu  J*  doubted  chaccof,  bcciuic  it  M  «  Mffoaal  contra^  irfajch  if  decen&iaed  by 

cho 
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tte  ankiag  die  tcifc}  for  k  U  in  wvn  to  have  an  tfTttinplic  where  he  oiiy  bring  debt  ton  the  leaft,  nd 
thereby  recover  debt  and  dam^ci  fiur  the  forbearance;  becaolc  ley  gager  lies  not  in  this  aAion^  and 
then  there  is  no  caufe  to  hare  it.  *     Jo.  564.  pi.  i.  S.  C.  accordingly^  and  chat  judgment  vtm 

gWcn  for  the  plaintiff}  but  CiDoke  continued  ftronnly  in  his  former  optnioD.  $#  C.  cited  Arg» 

3  Mod.  73« 

[ii»  In  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares,  that  Onantfr* 
lie  and  the  defendant  accounted  togetber  far  the  arrears  of  a  certain  ^ountwude 
refftf  referved  upon  a  leafe  of  certain  land,  and  upon  this  ac*  /^uljawd 
count,  the  defendant  was  found  in  arrear  10  A  and  thereupon  did  ttnaat^  It 
promfe  to  pay  it^  and  for  non-payment  the  a£kion  is  brought,  this  ^^^ 
adion  lies  I  for  this  lies  in  account,  and  upon  the  account  this  is  wastt^ar* 
made  a  perfonal  debt^  and  a  man  may  make  an  exprefs  promife  for  rear,  which 
payment  of  a  rent,  and  yet  (hall  have  an  adion  of  debt  for  the  ^tl^^ 
rent  alfo.    Pafch.  14  Car.  B.  R.  between  Lutrer  and  Maltn,  ^I^  The 
per  curiam ;  though  it  was  faid,  that  it  had  been  adjudged  con-  l^krd 
tra  twice  in  B.  in  the  fame  term,  and  it  had  been  adjudged  ^jf'^^'*. 
in  B.  R.  e  contra  afterwards,  fciL  diat  the  adion  does  not  lie.] '  ufi  Z  thit 

^rtmft,  and 
hid  a  verdift.  On  omcSoii  b  ancffc  of  jadfinenty  the  court  faid,  that  cale  lies  not  for  rent  alone 
doe  npon  a  snl  contraAy  but  for  rent  with  otiier  things  it  liesj.  but  ftayed  judgment,  no  new  coa« 
6der8tion  appearing  to  ground  this  prbmife  upon,  but  only  tbt  old  coit/UUratkm  •f  lant  fw  fmum  •/ 
thi  natf  on  ivhich  cale  Uii  no^  bccaufe  it  is  in  the  leahj.  Sty*  131.  Midu  14  Car.  B»  R.  Ayit 
fr.SIIe. 

12.  A.  was  poflefled  of  a  kafe  fir  years  rf land  on  which  a  tent 
was  referved,  (the  inheritance  whereof  was  in  the  plaintiff's  wife.) 
B.  the  defendant,  in  conjidiration  the  plaintiff  would  procure  A.  to 
fUfign  the  leafe  to  him,  promifed  to  pay  the  rent  to  the  plaintiff' 
ior  the  refidue  of  the  term,  (t  was  obje£led,  that  in  this  cafe  the 
a&ion  did  not  lie,  becaufe  the  plaintiff  might  have  a  higher  re* 
medy  for  the  rent,  either  by  a&ion  of  debt,  or  by  diftrefs ;  but 
adjudged  that  the  a£tion  lay,  becaufe  by  tins  prm^e  an  affion  is 
given  to  the  hufband  alone  in  his  own  right,,  whereas  the  rent  in  its 
nature  is  due  to  him  in  right  of  his  wife,  and  to  be  paid  for  the 
land}  but  upon  this,  aflumpfit  is  payable  to  the  perfon  of  the 
hufband.  Le.  43.  pU  55.  Mich.  a8  ic  29  Eliz.  C.  B.  Carter's 
cafe. 

13.  Afllumpfit,  in  confideration  that  the  defendant  might  hauo 
and  enjoy  quietly  fitch  a  park  for  3  years f  he  promifed  to  pay  100 1. 
Adjudged  that  the  a£lion  well  lay,  betaufe  it  was  but  in  nature  ^ 
rent.  Cro.  C.  343.  pi.  7.  cited  arg.  as  17  Jac.  Sin  Gbougs 
Mansell's  casb;  and  the  coinrt  faid,  that  the  cafe  cited  may  be 
good  law ;  for  it  is  a  fpecial  promife  to  permit  him  to  enjoy. 

14.  Aflbmpfit,  for  that  the  plaintiff  had  \tt  to  the  defendant  a  [  275  I 
warehoufe  in  the  parifli  of  D.  the  defendant  promifed  topayhhn^ 

every  week  he  occupied  it^  8  /.  and  alleged,  he  occupied  h  27  weeks. 
The  whole  court  agreed  that,  for  rent  referved  upon  a  leafe,  af« 
fumption  lies  not ;  out  this  is  not  a  leafe^  but  a  promife  that  as  long 
as  he  permitted  him  to  occupy  the  warehoufe,  he  would  pay  for 
it ;  fo  that  the  action  lies,  and  judgment  for  the  plaintiff.  Cro. 
J.  598.  pi.  21.  Mich.  18  Jac.  B.  R.  Dartnoll  v.  Morgan. 

15.  Affumpfit,  in  confideration  the  plaintiff  would  ^rsii^  the  sid.tTo.pU 
defendant  to  enjoy  fuch  lands,  to  pay  him  quantmn  mennt  s   aad  6.  s.  c. 

X4  ceuntcd  ^»*^^»^ 


tys  flftfottiBS  [of  Arumpiit.1 

lUte  it  on  counted  that  he  pcnnittcd  him  to  enjoy  3  years^  tad  that  it  _, 
ft  pi  ^.nife  worth  I  oh  per  ann.  After  verdift  for  the  plaintiff,  it  was  moved 
topayquan-  ^  ^^^f^  of  judgment,  firft,  that  it  does  not  iMear  that  ^ntiff 

turn  merait.     ,,.,  i,iti»ri^i^  «ti-  *\     ^        *r 

but  that  be  had  UtU  to  the  land.  2dly,  If  he  has,  debt  lies,  and  not.  tms 
promired  to  zQAoTi,  But  cuTia  contra  in  both,  and  gave  judgment  for  the 
[tiz^%T/r^  plaintiff.  Lev,  179,  Pafch.  18  Car.  2.  B.  R.  Grubham  How  < 
toin  rent.]    Norton. 

— »  Keb.  • 

8.  S.  C.  according  to  L«v.  and  held  that  an  aAoal  promlfc  ia  fuch  cafe  ia  fnfliciflBt  cnie  of  aftkm  \ 

and  judgment  for  the  plaintiff,  Aifi,  &c. 

Sid.3a3.  pi.  16,  A.  promifed  B.  that  ifB.  wwld permit  A.  to  enjof  a  haufe  at 
^'/-'d'  J'  ^'  (^®  former  tenant,  under  whom  A.  pretended  title  to  it) 
menTfor*  *  ^i^t  ^  hecome  his  tenant  as  J,  S.  waSy  and  to  pay  the  arrears.  This 
Ae  plain-      is  an  exprefs  promife,  and  affumpfit  lies  upon  it  to  pay  the  grow- 

xirfiTTil?  ^^8  ^^"^'  ^^^'  ^°4*  ^^^^'  ^  8  &  19  Car.  2.  B.  R.  Chapman  v* 
pi.  10.  s.c.  Southwick. 

adjudged  for 

the  plaintiff,  nid,  &c.  -If  one  grants  hit  land  for  a  year,  and  the  other  agrees  to  pay  (a 

much  for  iCj  this  is  a  fum  in  grofs,  for  which  an  indebiutus  Ues.  Show.  |<ii.  faid,  ia  Trin« 
J  W.  &  M. 

S.  P.  as  to  17.  In  a£lion  fur  Ic  cafe,  on  promife  by  the  defendant  ta  paf 
encc  be-'"  ^^^  ^^  confidcration  that  the  plaintiff  would  demife  a  houfe  to 
tween  a  fpe.  him,  and  for  rent  arrear  the  plaintiff  brought  this  adion }  to 
ci;«i  pronaife  which  thc  defendant  demurred,  becaufe  he  may  diftrain,  or  have 

mife*in7aw.  ^^^^*     ^^^^  P^^  *^^'  ^^^^  being  an  exprefs  and  mutual  promife^  an 

Sty.  463.  aftion  well  lieth  \  contra  of  a  promife  in  law  on  the  implied  con- 

Mi^i  1655.  traft  5  and  judgment  pro  plaintiff.     2  Keb.  291.  pi.  72.  Mich, 

▼.  BUck^  19  ^^^*  2*  6.  R.  Freeman  v.  Bowman. 

inoic. 

1 8.  Indeb.  zttump.  for  tithes  fold.    Baldwin  moved  in  arreft  of 
judgment,  that  this  founds  in  the  realty,  and  fo  an  a£^ion  of  the 
cafe  will  not  lie.     But  per  curiam,  it  is  well  enough ;  for  this 
Ihall  not  be  intended  a  leafe  of  titlies,  hut  a/ale  of  tithes .     Freenu 
Rep.  234.  pi.  242.  Mich.  1677.  Anon. 
3  Mod.  73.       19.  Affumpfit,  in  confideration  the  defendant  h-xA  furrender^d 
Bddhim       ^  ^yhold  eftate  to  the  plaintiff,  and  that  thc  plaintiff  would  permit 
S.  C.  ad-     him  to  enjoy  it  from  10  Aug.  isfc,  to  the  \ft  of  May  following,  he 
judged  for     promifed  to  pay  to  the  plaintiff  50 1.     The  defendant  demurred, 
the  plaintiff,  for  that  this  is  a  term,  and  a  rent,  for  which  debt  lies,  and  not 
iffumpfit.     But  adjudged  per  tot.  cur.  after  time  taken  to  confi- 
der  of  it,  that  the  a£tion  lies  \  for  this  (hall  be  intended  an  ex- 
prefs promife,  and  not  a  promife  in  law,  arifing  upon  the  con- 
traft  \  and  if  non  affumpfit  had  been  pleaded,  inftead  of  demux- 
ring  to  it,  the  plaintiff  muft  have  proved  an  exprefs  promife ; 
which  being  collateral,  an^  quafi  a  fpecial  agreement  to  pay  the 
rent,  and  of  the  fame  efieA  as  an  exprels  covenan,t  in  deed<>^ 
.  3  Lev.  1 50.  Trin.  34  Car.  2.  C.  B.  Johnfon  v.  May. 
3  Mod.  73,       20.,  In  adion  fur  eafe^  in  which  the  plaintiff  declared,  that  in 
xBcidUiD^      confideration  that  he  would  permit  defendant  to  occupy  land  (ff  the 
S.  c.  ad.    plaifOiff^s  foi  one  year,  that  he  would  give,  him  for  it  as  much  as  it 
fwf !?5  ^^^  W0/  fmrthiM    Per  cur,  yrhere  9  thing  favours  of  thc  realty,  ^ 


9SfOn0  [of  AiTaoiprit.]  «;( 

tvKevc  a  thing  in  certain  is  referved^  the  law  will  not  pennit  an 
a^bn  qmteperfonal  to  be  brought,  but  will  reftrain  the  perfon  to 
his  proper  a&ion,  without  confounding  of  them  \  but  here,  if 
this  a^lion  does  not  lie,  the  party^all  be  without  remedy,  which 
the  law  will  not  permit,  for  an  a£tion  of  dibt  does  not  lie^  becaufe 
it  is  uncertain^  andfo  there  can  he  m  diflrefsy  becaufe  there  is  no  r^nt  s 
wherefore  this  a£lion  is  well  brought ;  and  judgment  was  granted 
for  the  plaintiff,  una  yoce.  Skin.  238.  242.  Mich,  i  Jac,  2. 
B.  R.  Mafon  and  Welland. 

21.  In  a  fpecial  aflumpfit  the  plaintiff  declared,  that  whereas  6Mo<l.i65« 
JD.  bad  a  rent-^harge  iffuing  out  of  the  defendanf  s  lands,  the  de-  Stiokot. 
fendant,  in  confideration  he  would fave  him  harmlefs from  all  molefta-'  „jy*  sI  C 
iion  by  D.  promifed  to  pay  the  plaintiff  fo  much.     Upon  non  af-  accordioglyi 
fumpfit  pleaded,  the  plaintiff  had  a  vcrdift,  but  judgment  was  "^  ^ 
arretted,  becaufe  the  rent-charge  was  granted  to  D.  and  not  to  Se  mdla 
the  plaintiff,  and  that  there  was  no  room  to  imagine  an  qffignmenty  did  not  coie 
or  that  the  rent  did  not  continue  in  D.  and  if  fo,  then  the  defendant  ^!^^^ 
was  to  pay  the  plaintiff  for  not  doing  that  which  he  had  no  right  ^ .  ^ 
to  do,  which  is  nudum paBum,  and  no  confideration.    I  Salk.  364.  «berwifi  it 
pi.  4.  Mich.  4  Ann.  B.  R.  Courtney  v.  Strong.  ^b!ST  ^ 

ftared  that  the  rmt  bad  betnajjigntd  to  C,    2  Ld.  Raym.  Rep.  1217.  8.  C.  accoidinflyw 


(P)     Upon  an  Aflfumpnt*     In  what  Cafe  it  lies. 

f  I.  TF  one  promife  to  build  a  nail  or  houfe  for  me,  within  a  cer--  •  Br.  At* 
^  tain  timcf  if  he  does  not  do  it,  no  a£lion  lies  for  it,  unlefs  ^  ^V  *• 
a  confideration  be  alleged  for  it ;  otherwife  it  founds  merely  in  cove^  71*  duet 
nanty  and  is  nudum  pa£lum.     2  H.  4.  34.  11  H.^.  33.  19  H.  s.c.  by 
<5.  49.    20  H.  6.  34.   contra  14  H.  7.  A£Hon  fur  le  Cafe  45.   ij^If  Br- 
*  21  H.  7.  41.  contra  f  3  H.  6.  36.  X  I4  H.  6.  18.  b.J  Aaion  fur 

^  Cafe,  pi. 
7.  citesi  S.  C. — Br.  Contra^,  pi.  5.  cites  S.  C— t  S.  P.  Br.  Adioo  fur  le  Cafe,  pi.  69.  cites  S.  C. 
that  aAionon  the  cafe  lies  ;  per  June  Ch.  J.  and  Pafton  J>— S.  P.  Br.  Adion  fur  le  Cafe,  pU  26.  citei 
a  H.  4*  3  &  4>  But  contra  at  another  day  and  in  the  time  of  H.  7.  upon  aflumpfit. —-S.  P.  Br. 
A6tioo  fur  le  Cafe»  pi.  40.  cites  1 1  H.  4.  33.  And  Brooke  fays  it  feems  fco  be  good  law  at  this  day  j 
for  the  a^on  upon  the  cafe  which  (hall  be  brought  upon  afTompfity  ^//  be  brought,  ibatforfucb  ajum 
rf  monev  to  bim  paid,  &c.  tbe  defendant  prcmijtd,  &c.  and  in  this  cafe  there  is  fuppofed  no  fum  of  rao- 

fiey  ;  tnerefoie  it  is  nudum  paffum,  Sec. But  Ibtd%  pi.  31.  cites  3  H.  4.  3.  contra,  that  of  (0- 

venatit  by  parol,  adion  upon  the  cafe  lies  for  the  non-feafanrc. So  Ibid.  pi.  69.  cites  14  H.  6. 

I  J. —So  Br.  Dlfceit,  pi.  2.  cites  ao  H.  6.  34.  if  he  bat  mtfpecialty  to  have  a&ion  of  covenant.    ■ 
Br.  A^on  fur  le  Cafe,  pi.  lo.  cites  S.  C.  ^ 

Keilw.  50.  a.  pi.  4.  Pafch.  iS  H.  7.  Anon.  S.  P.  without  mentioning  any  thing  of  a  confideration  ; 
ind  fays  that  it  founds  only  in  covenant.— ^Keilw.yS.  in  pi.  15.  Mich.  %i  H.  7.  that  if  1  had  paid  the 
workman  tol.  for  doing  his  work,  I  may  have  action  on  the  caife,  though  it  founds  only  ia  covenant, 
and  chat  without  payment  of  money  there  is  no  remedy  j  per  Frowike  Ch.  J.  in  pi.  25. 

{%.  If  a  carpenter  promifes  to  repair  my  hotfe  before  a,  certain 
iayj  if  he  does  not  do  it,  by  which  my  houfe  falls^  I  ihall  have  an 
a^ion  upon  the  cafe.     19  H.  6.  49.  b.] 

[3.  If  a  carpenter  undertakes  to  build  a  houfe  for  me,  if  he  does  it  S.  P.  Br. 
illi  an  aaion  upon  the  cafe  lies  againft  him.]  k  clfe,^"i. 

(9.  cites  14  H.  6.  18.  Of  ctvaunt  not  dontf  a  man  (hall  not  have  adlon  opon  the  cafe,  but  of 

Covenant  illdau  wEt\on  npoa  the  cafe  lies,  perMattiD ;  but  pet  Babb.  and  Cockein,  it  is  all  one ;  ani 
y*  tbtrg  bt  tw  ^fcialtj  adion  upon  the  cafe  lies  in  the  ooe  cafe  and  the  other  clearly }  and  fa  it  ii  isfed 


277  0Sioilf  [of  Aflumpfit.] 

«t  this  Aqr  itt  S.  H*  and  in  LMi*Nk    Br.  A0imt  Av  It  Cafe^  pi.  7.  ciii»  3  ll«  C  )€. 
7!.  Mich*  11  H.  7«  ia  pU  s6.  $•  F«  accordbilj  by  FrowilM  Cb*  J* 

[4.  If  there  be  a  boreain  between  two,  diat  the  tmejtaff  marry 
the  daughter  of  the  c^ner,  and  thai  the  ether  Jhall  infetff  him  ani 
the  daughter^  if  he  nuarrits  his  daughter  to  omtber^  no  action  lipOD 
the  caie  lies  for  want  ef  eon/ideratkn*     7  H.  6.  l.] 

[5.  If  a  farrier  takes  upon  him  to  cure  my  horfe  that  is  graTelleil 
^'  ~^  in  his  feet,  aud  after  ita  negligenter  iff  im^ovide  heals  the  iaid 
v^^ -'^  '  ^^*  '^  ^"''*  *°  aftion  upon  the  f^j/S*  Res  upbn  this  mattett 
Jm(P.  b.)  Vfiihout  alleging  any  confideration  ;  for  his  negligence  is  the  caulf 
I<.i6.s.c.  of  the  a^iony  and  not  the  aflumpfit*  Trin.  39  EUz.  B.  R.  be- 
tween Powtuary  and  Walton.] 
S.  P.  Br.  C^  If  I  retrun  a  man  of  the  hw  to  be  of  my  eounfel  at  Guild« 

'Aakm  fur  hall  in  London  fuch  a  dsnr,  at  which  day  he  does  not  eeme^  by 
!^?dM^  which  mj  caufe  is  kft^  I  (hall  have  a  writ  of  Sfceit  agadnft  him« 
H.*6.  t%.     20  H.  6.  34*  L] 

FerPaAoA. 

——Set  (P.  b)  pk  11.  S.  C* 

s.  P.  Br.  r7.  If  a  man  of  the  law  for  a  ceftain  f«n  momifes  to  herfiSbt 

£  CiS  fL  ^^^'^^  ^'f  another,  and  to  obtain  fuch  a  manor  for  him,  if  he  TO* 

loS.  ckei  luntarily  breaks  his  aflumpfit,  viz.  by  di/coveriug  his  compel  to  ano- 

11  H.  6.  ther,  by  which  he  does  not  obtain  the  manor^  this  aftion  Iks  agaial^ 

^^'^AtWm.    II  H.  6.  18.  24.  550 

ykwf  bit  twdentt  t9^m^  tmd  doet  mt  retsiu  hmtf  and  he  difcoven  «t  fmpra.  And  if  bt  dott  Mt  aa» 
dcttour,  and  canatt  pitrchtfey  then  aAion  ttpoa  the  cafe  does  not  lie.  See  (P>  b)  fl«  9*  S*  C. 

Aflampfie»  ire.  in  which  the  plaistiff  dechnd,  that  ia  coafideratioa,  Src.  he  (the  defendant)  pm* 
mjtd  to  fmrcbrft  fuch  landi  at  the  hdi  rati  be  eeu/J^  and  aifigned  the  breach  tiiat  lie  had  not  purchaltd 
ihe  lands*  Upon  a  demurrer  to  thit  decUrarion,  it  was  held  att  ahj^lutt  frmfi%  but  FoAtr  Gh»  J» 
c  toBtra.    The  plalntilf  had  jadgaant.    Lev.  3*  Mich,  i ftCar*  a.  B.  R..  Hay  ? •  Wcbh« 

S'^'r*  [8.  The  law  would  be  xhtfame^  if  he  had  done  bis  endeemours  tD 
k  Cafel  ^.   O^^^i"  ^^1  becaufe  he  hid  exprefsly  bound  hiwtfelf  to  obtain  it.  1 1 H*  tf» 

ao8.citesit    X8*    c6»1 
H.  4.  iS. 

^.  P.  Br.  rp*  V  ^  i^^'i  bargains  and  y^///  /aif^/  for  a  certain  fsili,  and 
Aaion  far  promifes  to  procure  certain  men  to  r^Ar^  to  him,  if  he  does  n»t 
6a.^dtea''*  perform  it,  an  a£tioft  upon  the  cafe  lies  againlt  hinu  14  H.  6. 
s/c.  ac.      18.  b.  J 

ingly^  by 

Jane  Ch«  }•  aod  PafloB  J« 

S^.Difecic  [lo*  [But^  if  a  man  fells  lands  to  another  for  a  certain  fum, 
^  *•  fj**»  and  promifes  to  infeojf  him  of  the  land  within  a  certain  time,  if  he 
famsby  the  ^^^  "^^  infcoiThimi  bot  infers  another,  an  adion  upon  the  cafe 


aripiineat      lics  againft  him  for  the  difceit.     20  H.  6.  34.] 

chat  adion 

apon  the  caft  will  fie  upon  this  aflompfit.  If  he  kts  mt  fbecUhy  to  have  adion  of  cofeaaat««ii>— Brs 

Adion  far  W  Caie,  pU  10.  dlci  $•  C.  bat  ftys  thia  cafe  it  aot  adjudged* 

S- P«  Br.  fii,  <fo  j^  in  this  cafe  the  vendor  injebffs  ajlranger,  andsSta: 
k  Ca^  pi.  ^i^^if^'^  ^'^>  ^"^  ipf^fft  the  vendee,  and  the  mjfafee  enters  upon 
10.  cites      him,  he  (hall  have  dtjceit  againft  him.     ao  H.  6.  34.  b.J 

S.  C.  but 

Block  laytthat  tbe  cafe  ii  aot  adjud|cdt«i-»Br*  Difcdti  pi.  St  cites  S«  C» 

[12.  U 


aaion*  [of  Affumpfit. ]  •  iyi 

f  1 1,  So  If  he  had  tahn  bad  an  efiate  tail  from  the  feoffee^  and 
Kad  enfeojfed  the  vendee,  yet  he  ihould  have  had  a  writ  of  deceit. 

ao  H.  6. 34,  K3  ^  ' 

*  [13.  &  if  3^r  the  bargain  he  had  achtowfedged  ajlatute,  and  ^f«  AAioa 
dfter  esfeofied  the  bargainee,  the  bargainee  ihoold  have  had  a  ^^.^^^^ 
writ  of  deceit  againft  him.    20  H*  6.  35.3  s.'c/thaK 

daiceiC  Iki  and  not  aCUon  upon  the  cafe. 

[14.  &  if  he  hzd  granted  a  rent'^harge  out  of  the  land  Jj/Sit  ?'*,f^^Jf 
tlefeoffmint.    Contra  ao  H.  6. 34.  K]  ,  pK,o.& 

S.  C.  that  <leccitliet  againft  him,  bat  not  an  a^oo  on  the  cale.    But  Bip^  laji  that  thu  cafcia  aoi 
ndjudfed.— — Br.  Difceity  pi.  a.  catet  S.  C.  See  (G.  c)  pL  14. 

[15.  [&]  if  a  man  fells  certain  lands  for  a  certain  fum,  and 
frondfes  to  enfeoff  btntf  if  he  does  not  enfeoff  him,  though  be  does 
not  enfeoff  anj  tither  but  keeps  it  himfelf,  yet  deceit  lies  againft 
him.   21  H.  7*  41.  per  Fineux.    Contra  20  H*  6.  34.] 

[i6.  If  a  man  be  retained  with  me  of  my  counfel  to  buy  the  nuh 
ftor  of  D«  from  J.  S.  and  htfa/feh  furebafes  the  manor  to  himfeff^ 
9n  a£Uon  upon  the  cafe  lies  agamil  him.  16  H«  6*  AAion  vox 
le  Cafe  44.] 

[17.  If  a  man  for  a  certain  fum  undertakes  ^0  labour  fir  nu  Br.  Aatim 
with  %  [togft^  a  leafeiox  years  of  certain  lands,  and  he  labour/  ^^S^ 
with  J.  for  a  lezfefor  him/efff  an  adion  upon  the  cafe  lies  againft  5.  c.*  ^'^'^ 
him  for  this  deceit.     3  Ii.  7.  14.  curia.] 

[i8.  If  a  man  undertakes  to  carry  my  pact^horje  over  the  river  s.P.  Bk. 
Number  fiifely,  but  he  furcharges  his  boat  with  other  goods*  by  Aaion  te 
wUch  means  mj  pack^Arfe  pea/bes  s  I  ihall  have  an  adiion  upon  Ifgf^''* 
the  cafe*  though  this  founds  in  covenant.  22  AIT.  41.  adjudged.]  s.*c.  an4 

fteheiethat 
he  did  not  cpnnt  thtxfirfmek  tjmrn  of  muuy  the  Mtaiant  frmifedf  Oct,  For  it  ftuoi  that  if  he  tank 
thepacl^^rlc  into  the  boat  de  Hin  tort  demcfne  and  furcharged,  by  which  the  pack*horft  pcrifted^  ac» 
tionupon  $hteafelki$  and  alio  the  feny  wa^etis  pertain.  Sec  (Z.  b)  pL  ii.  S.  C. 

[19.  If  a  TSiTXi  fells  certain  cocks  of  hrf  ina  certain  meadow  to 
another  for  a  certain  fum»  and  the  veiwee  pronufes  to  carry  them 
^way  by  a  certain  time,  and  notwithftanding  the  vendee  fuffnrs  the 
cock  not  carried  away  to  lie  there  to  rot  the  foil  of  the  vendor,  lb 
that  he  lofes  the  profit  of  his  herbage  for  a  time,  he  may  have  an 
adion  upon  the  cafe  againft  the  vendee.  .13  H.  4.  A£lion  fur  le 
Cafe  48.  admitted  by  ifluc] 

£20.  If  a  man  for  a  good  confideration  promifes  by  his  deed  not 
to  do  a  certain  thing,  no  a&on  upon  the  cafe  lies  upon  this  promifey 
futz  writ  of  covenant.  Mich.  i6Jac.  B.  K.  between  BfiMisu  AND  Secern- 
IjlLDERSLT,  adjudged.]  T^sftif^ 

[21.  If  ^.  recovers  a  debt  againfi  B.  and  B.pays  him  the  €on»  1    1 
demnatiott,  whereupon  ^.  reUyes  all  anions,  executions,  &c.  to  fUi^^S^* 
B.  by  his  deed,  and  by  the  fame  deed  pronufes  that  he  ttrill  withdraw  mu  ▼• 
and  difcharge  ^  writs  rf execution  againft  B.  upon  the  faid  judg-  ?"it^ 
ment ;  yet  no  a£tion  upon  the  cafe  lies  upon  this  promife,  be-  jJdg^  pj 
caufe  it  is  made  by  deed,  and  fo  he  ought  to  have  a  writ  of  cove*  «>(•  cur.  for 

nant.    Mich,  itf'jac.  B.  R.  between  BfiMisli  AWHODERSLEt^  tu^^^ 
adjudged.] 

22« 


a;^  0aion0  [of  Aflumpfit.] 

22.  A  promife  againft  a  promife  will  maintain  an  adion  upon 
the  cafe^  as  in  confideration  that  you  give  me  \oL  fueh  a  daj^  t 
promife  to  give  you  \oLJuch  a  day  after ^     4  Lc.  3,  pL  9.  3 1  tliz. 
B.  R-  Strangborough  v.  Warner, 

23.  If  one  is  hound  in  an  obligation^  and  afterwards  promifes  to 
pay  the  moneyy  afTumpGt  lies  upon  this  promife.  Cro.  £•  240, 
pi.  12.  Trin.  33  Eliz,  B.  R.  Aflibrookc  v.  Snape. 

*  24.  A.  promifed  B.  the  moiety  of  the  gain  of  a  voyage  to  be  takea 
by  A.'s  (hip,  and  B.  promifed  A,  in  confideration  thereof  to  be 
at  the  charge  of  the  moiety  of  the  lofles.  Afliimpfit  lies  for  A. 
againft  B.  on  this  promife ;  and  judgment  for  the  plaintiff*  Bulft« 
202.  Pafch.  lojac.  Dockley  v.  Bury. 

25.  Where  exprefs  promife  is,  aflumpfit  lies  as  wejl  as  account^ 
I  Salk.  9.  pi.  I.  HiU.  2  W.  &  M,  B.  R.  Wilkcn  v.  Wilkcn, 


(  (^)     Confideration.     What  fhall  be  a  good  Con^^ 

fideration.     Confideration  executed. 

[At  what  Time  the  Promife  muft  be  made  to 

make  it  good.  J 

[i*  A  Confideration  altogether  paft  is  not  good.  If  a  man  dif^ 
"**  burfes  fever  al  fums  of  money  about  my  bufmefs  without  my 
reque/lf  and  after  I  fay  to  him  in  confideration  that  he  has  dif* 
burfed  the  faid  fums  for  him  [me,]  I  promife  to  pay  to  him  20  i^ 
this  is  not  a  good  confideration,  becaufe  it  was  executed  before. 
Pafch.  1 1  Jac.  B.  R.  between  West  and  West.] 

[2.  If  thefervant  of  A.  be  arrefed  in  London  for  a  trefpafs,  and 
7.  S.  who  knows  A,  bails  him^  and  after  A,  promifes  hipt  for  hid 
friendlhip  tofave  him  harmlefs  of  damage  arid  cofts,  &c.  and  after 
J.  S.  is  charged,  yet  this  is  not  a  good  confideration  of  an  af- 
fumpfit,  becaufe  the  bailing,  wliich  was  the  confideration,  was 
paft  and  executed  before.     Dyer,  10  Eliz.  272.3 


D.  172.  a. 

al.  31. 

Pafch.  10 

Zliz.  Hunt 

▼•  Bate. — 

S.C.  cited 

bjPeriamJ. 

aLe.  225. 

in  |>1.  286. 

■■  •    Ow.  144.  cites  S.  C.  though  the  page  there  ismifprinted.^ 

Cro.  C.  409.  pi.  2*  decs  S.  C.  -i—>S.  C.  cited  Oodb.  32.  in  pi.  40*< 

IB  pi.  2S6. 


See 


-S.  C.  cited  2  Bulft*  73. 


•S.  C.  dted  2  Le.  225, 


ee  pL  a.—  "  [j.  But  otherwife  it  is  if  the  mafier  had  requejled.him  before  to  be 
s.  p".  dtcd  *^'^  ^®^  ^^^  fervant,  and  the  bailing  had  been  after.  Dyer, 
Yeiv.41 10  Eli^  272.] 

Ifm  ft  bHng 

done  at  the  mafter*8  requefti  the  continuance  of  the  benefit  wiU  make  the  confidention  good,  and  fo 
the  cafe  in  10  Eliz.  D.  272.  importk.     Per  Jones  and  Crooke  T.  Cro.  C.  409*  Trin.  11  Car.  B.  R. 

)!.  129.  i 


inpK  %,. 


•S.  C.  cited  Palm.  442.' 


•  Hob.  106.  in  p[.  129.  fays  it  was  agreed  that  a  mereV' 


iuntarj  (ouriefy  will  not  have  a  confideration  to  uphold  an  affumpfit.  But  if  that  courtefy  were  moved 
ty  ajiii  or  refu^  of  tke  p^rty  that  rives  the  a£'umpjity  it  will  bind  ;  for  the  promife,  though  itfoUowti 
is  not  naked  ;  but  couplet  itfelf  wiui  the  fuit  betore  and  the  merits  of  the  party  procured  by  that  fuit» 
which  is  the  difference.     Pafch.  10  £Uz.  D.  272.  taken  in  the  cafe  of  Hunt  v.  Bates. 

m 

Cro.  E.  42.       [4.  If  A.  comes  to  B.  and  intreats  him  to  be  bound  in  an  obligO" 
pL  I.  Sid-    fiQfi  for  one  of  his  friends,  and  B.  is  contented  at  his  requeft  to 
be  bound,  and  becomes  bound  accordingly  \  and  after  B.  comes 


luxn  ▼• 


3aioniB(  [of  Affumpfit.]  «  2Sa 

to  A.  and  fays  to  him,  I  was  content  at  your  requeft  to  l)e  })ound  Wonbif^ 
to  fuch  a  one,  &c.  I  hope  you  will  (avc  mc  harmlefs,  and  A.  fays*  ^°°&*^«^' 
that  he  will,  this  is  a  good  confideration  to  maintain  an  adrion,  eL.  c.  B. 
though  he  was  bound  before,  inafmuch  as  it  was  at  his  requeft^  WoR-  s.  a  and  oa 
thington's  cafe  cited  Pafch.  42  EUz.  B.  R.  to  be  adjudged.]        ?*^^ 

ham  nd 
Andedbn  held  that  the  a£bk>n  did  not  lie  \  bat  ifterwards  aD  the  court  held  it  a  good  confideration  \/f 
reafoo  of  the  reqoetl  precedent  \  and  the  plaintiff  had  judgment.  2  Le.  224.  pi.  286.  Sidenham 

▼.  Woriin^n  S.  C   adjudged  accondingly.— ^— Godb.  31.   pi.  40.  S.  C,  accordlnely,  and  aftv 
good  deliberation  adjudged  for  the  plaintift'.  S*  C.  cited  Ow.  144.  ^ 

» 

•  f  5.  But  where  a  man  requejts  another  to  do  a  thing,  there  after  Mo.  S4i€. 
the  thing  is  performed  it  will  be  2i  good  confideration  that  he  has  pi»  ii97* 
done  the  thing  upon  his  requefty  [therefore]  he  promifed^  &c.  Trin.  J'^^Sdri? 
14  Jac.  Braithwait's  case  and  Lamp,  my  Reports.]  wait  s.  c. 

held  by  M. 
ckolsy  Winch  andHobart«  that  the  a^ion  well  Itet. .  Hob*  1 05*  pi/  it^.  S*  C.  adjudged  loithe 

plaintiif.     Brownl.  7.  S.  C.  adjudged  for  the  plaintiff*. 

[6.  As  if  a  man  requcfts  another  to  labour  for  his  pardony  &c.  See  pi.  5- 
and  after  he  does  his  ejideavour,  if  the  other  fa'^s  in  confideration  f^*^""" 
that  he  has  laboured  for  his  pardon  at  his  owrt  cofts,  he  promifes  to  tbere. 
faj  himfo  muchy  &c.  this  is  a  good  confideration.     Trin.  14  Jac. 
Braithwait's  cafe  adjudged.] 

[7.  If  A.   in  confideration  that  B.  has  married  his  daughter  at  S.  P,  ad* 
his  requeft i  promifcd  to  pay  him  20  L  this  is  a  good  confideration.  ^^^\  ^ 
Dyer,  ioEfe.272.]  wrin^ 

exchequer - 
chamber.  D.  272.  marg.  pi.  )2.  cites  Hill.  %  J^c.  6.  R.  RoC.  <if*  Sandhill  ▼.  Jenny.— ^Ad* 
judged  a  good  conilderatton,  there  having  been  a  communicdtion  of  toe  marriage,  at  the  requeft  of  the 
defendant  \  for  the  father^  natural  affedion  continues,  and  her  advancement  i«  fufHcient  caufe  of  the 
promiie.  Cn>.  £.  59.  pi.  i.  Trin.  29  £liz.  B*  R.  Marih  ▼•  Kavenford«^— z  Le.  m.  pt.  146. 
Marfli  ▼•  Rainsford»  S.  C.  fayi,  that  upon  the  communication  the  plaintiif  and  defendant  could  not 
agree  on  tlie  days  of  payment;  after  which  the  plaintiff  ftolc  away  the  daughter,  and  married  her  with<* 
out  the  defendant's  knowledge ;  but  afterwards  he  agreed  to  it,  and  in.confidetation  0/  the  faid  marriage 
promifed  to  give  him  icol.  and  jodgment  for  the  plaintiff.  S.  C«  cited  D.  S72.  b,  marg-  pi.  \im 

aa  adjudged  foe  the  pbuntiff. 

[8.  If  A.  in  confideration  that'B.  had  bargained  mA  fold  to 
iirn  certain  tuns  of  ftrong  beer,  at  the  requefi  <f  A*  affumcd  and 
promifed  i$  B,  to  pay  to  him  4  /.  for  every  tun  upon  delivery  of  ^o 
tuns  of  ftrong  beer ;  this  is  a  good  conQderation,  though  pall,  be- 
caufe  the  fale  was  at  the  requeft  of  him  who  made  the  promife..  ^—  *_  ^ 
Mich.  12  Jac.  (*)  in  the  exchequer-chamber  between  Field  and  {•)  Foi.u. 
Pale  adjudged.     Quod  vide  Mich.  12  Jac.  B;]  ^  *-<^*  ^ 

(9.  If  A.  feifed  of  a  fho^^  bargains  with  B.  to  leafe  it  to  him  for  All  this  was 
5  years,  rendering  ^os.  rent :  and  I2d,  of  both  fides  is  given  for  the  done  upon  • 
performance  of  this  agreement ;  and  after y  in  confideration  that  A*  ^^^  ** 
nvill  make  the  leafe  according  to  the  faid  promifcy  B.  promifes  to  pay  and  fo  wta 
him  30/.  whereupon  A.  leafes  the  Ihop  accordingly,  this  is  a  good  but  one  in. 
Confideration  to  have  a<[lion  j^r  the  30  /.  though  there  was  a  pcrfc£l:  ft,7n**^and 
bargain  before  this  promife  made,  inafmuch  as  the  leafe  was  not  tbepf'omi/e 
made  according  to  the  promife  [bargain]   before  this  promife  was  8°*'  «>  t^« 
made,  Pdfch,  u.  B.  R,  between  Jone^  and  Clark,  adjudged.]     Burft.^if  ■ 

[10.  If  S'C.''  ' 


«9»  I  tOMM  [of  Affunqifit} 

KoD. Rcf.  [lOft  tf  I  [one]  nqa^sunun  fo bmri omAerfmrmiuttt^  Ik hk 
Ifc.'wr  l^iomrM  km  Sefon^  to  which  4bi  oiher  afreet t  and  h^  tie 
}«^  acl  j^MT  ^a/,  i&f  ^iutf  m^b  tie  nfufftprmmjer  in  eon/Uiratiom  thai  be 
co^Mjrtr*—  mil  hard  him  ibro&gimii  tbiyear^  hi  mil  pay  mm  for  the  nvboli  i 
1  s^s.  c.  ^  ^^  boards  him  accordingly^  this  is  a  good  confideradon  for  ^ 
ftdjiidgedlbr  board  of  thc  whole  yeari  though  part  of  the  confideration  be 
ciicfiaiatiff.  poied ;  for  perhaps  he  would  not  have  boarded  him  thiottghoat 

the  year>  jf  it  had  not  been  for  the  promife«    My  Rep«  14  Jac* 

Cotton  against  Westcot.] 
S.P.  By  [II.  liliecome  hnlforj.  S.  at  tie  requeg  efj.  D.  ^^  before  the 

?^^>*  oBien  detinmnedf  J.  D.  fSnmfes^  in  confideration  thereof »  te  £fo 
h^LoLad"  charge  [him]  this  is  good»    My  Rep*  14  Jac] 

lillBy  hf 

Coke  Ch.  J.  beunfe  the  aftioa  vti  coatinolnf  •  i  RoU.  Rep.  381.  in  pU  ft— -3  Bliift.  187.  S«  P» 
acfidrdbgly,  hf  Coke  and  Doderidjge  ia  S.  C« 

ri8i] 

Cko.E.700.  [12.  If  the^  eontraSs  with  B.for  20  weigh  of  eherfefor  20/. 
hwMi^^*  whereof  10/.  vns pmd  before^Mndi  and  the  r^dsie  [jwas  to  be paidj 
jeacdditt  at  Michaelmas  next»  and  after  iht/en  comes  to  B.  for  the  cheefe, 
CO  ddrvcr     fuhicb  he  refufes  to  deliver^  and  after  the  father  of  the  fon  comes  to 

that  which      .  ./  ^    _    _  'L  .  ...  -  .     . 


befoia^iijio  C^O  emdrequefohim  to  deliver  it  tohisfon^  and promifes  himihat  if 
aoic  dian  his  fon  does  not  pay  the  faid  lol.  at  tne  dayi  that  be  hin^elfvMl% ' 
the  bw  ap.  wfacreupon  B.  dchvers  the  cheefe ;  B.  may  Kave  an  aflion  upon  the 
'^^^  cafe^  upon  this  aflumpfit,  againft  the  father^  if  the  fon  does  not 
tikeMof  fa  pay  the  money  \  for  mis  is  a  good  confideration.  Mich.  41  &  42 
iA  thete     Eii2.  B.  R.  between  Sherwood  and  Woodward.] 

^cbefale.  -'  • 

But  Gawdy  and  Fenner  held  it  a  good  coofidcratioiiy  aa  it  is  an  cale  to  the  Kargainee  to  iiave  tliem  with- 
out  fttlty  which  perhapt  lie  ooaM  net  ocherwife  have  had ;  and  thoogh  the  haigalnee  may  take  dwai 
In  this  calisy  yet  the  bargainor  it  not  honnd  to  deliver  them.  And  theic  ia  a  new  aA  done  by  luin  upoa 
this  agreements  and  it  ia  an  eale  to  the  vendee )  and  that  is  H.  7»  is  that  10  deRvcr  gooda  at 
aaodicr  plaoe  la  a  good  accord  |  wherefore^  ceteris  jafticiatiis  abfentibus  they  judged  it  for  .tfas 


fttdi 


13.  If  A.  in  confideration  that  B.  had  fJd  to  him  fuch  a  dav 
a  thing  adtunc  1st  ibidem  prmn^ed  to  pay  him  lo/.  this  eo9ym 
deration  is  good  $  and  continued  [is  aH  one  as  if  it  was  made]  ai 
the  time  rf' the  promifo.  Pafch.'8Jac.  Andrew's  cafe.3 
RoU.  Rep.  [14.  If  a  man  be  indebted  to  znoiher for  goods  foU,  iffpojlea  oodnn 
s!  c.  ^d'*  ^*  promifes  in  cot^deration  thererf  to  pay  it  2t  z  day  to  come^ 
-^reed  that  this  is  a  good  confideration  to  make  an  attiimpfit ;  for  thtconrtme* 
k  Ua  good     anee  rfthe  debt  is  a  confideration  continuing.  My  Rep.  14  Jac*  HODQft 

^^fZd       ^^  V AVISOR.] 

Houghton  [15.  So  if  he  makes  fuch  ajfom^  at  a  day  efoer  thecontraSmoAtf 
raid,  that  and  before  payment  \  for  the  *  continuance  of  the  debt  is  a  good 
!ray  of^de.    confideration  continuing.    My  Rep.  14  Jac«  Hodgb  and  Vavi« 

daring  is       SOR,  adjudged.] 
in  thUsMn- 

Acr,  and  is  good |  and  jodgment  was  given  for  the  plaintiff.  3  BulA.  %%%,  S.  C.  and  judg* 

flient  for  the  plaindff  accordingly.*— But  Roll.  Rep.  413.  the  reporter  makes  a  4u«re  of  this  ca^ 
hecaufe  it  iSKma  there  ia  no  confideration  of  a  new  promife,  inafmiKh  as  no  lorbcarancc  as  pro- 
oUred  i  for  it  1^  been  held  that  a  confideration  to  forbear  per  paululnm  temporls  is  not  good,  becaaie  he 
may  fue  him  nocwithftanding,  and  confeqoently  he  may  do  the  lame  in  this  cafie ;  and  in  this  cafe  it 
lies  not  as  upon  s  fntufc  coauaft^  the  conua^  bct0{g  execaied  bcforsi  and  thji  don  aoc  oaake  a  new 
contraft. 

*  See  pl.  si« 

l\6.  So 


98fona^  [of  AflumpOt.}  ^3t 

ri<S.  &  if  the  defendant  y>  Jumi  vmu  uMudxo  the  pkmdff  lA 
loL  fir  montf  Unt  by  the  plmntSf  to  him  ;  and  the  defendant  tektg 
fi  indebted  afterwardSy  fciL  «he  30  July  after  promifes  $9  paf 
k  at  a  day  to  come ;  diis  is  good ;  for  this  is  a  confideration  con« 
tintting.  Mich.  15  Car.  B.R.  between  Barton  and  Shurly^ 
adjudged  in  a  writ  of  error.    Intrat*  HiiL  14  Rot.  913.] 

[I7,  It  A.  emd  B.  ar«0vn^  together,  and  B.  is  found  gl.  in  etr*  See  (N)  pi. 
rmrs^  upon  which  A  in  cenfideration  thereof  promifes  to  pay  it  at  a  ^^^^ 
day  ;  this  is  a  good  confideration  not  executed  before,  inafmuch 
as  It  is  made  upon  die  account,  and  the  debt  is  uncertain  before 
die  account,  inafmuch  as  allowances  ought  to  be  made.  Mich. 
1 1  Jac.  B.  R.  between  Jbsson  and  Brier,  per  curiam  adjudged. 
Trin.  1%  Jac.  B.  R.  alfo  per  curiam,  14  Jac  B.  R.  between  Jai^ 
son  and  Colomorr.] 

[i8.  If  A.  ^  confideration  diat  B.  had,  at  his  requeft^  folicked  <      ■      ^ 
fiveral  fiats  for  him,  and  had  done  Svers^ln^neffes  for  htm^  aflimies   *  ^*^  '3* 
and  promifes  to  convey  to  him  Ins  manor  of  D.or  to  give  him  as  much  \^  -    ' 
eu  tbe^  manor  is  worth,  this  is  a  good  confideration,  though  pafled^  Jtr  (B)  fL 
becaufe  it  was  done  ai  his  requefi.    Mich.  10  Cir.  B.  between  i*  $*C* 
Henne  phintifF,  and  Rolph  and  others,  CRCcutors  of  one  Smith 
defendants  adjudged,  this  being  moved  in  arreft  of  judgment. 
Iffich.  22  Car.  between  f  Leach  and  Bromsei^  per  curiam,  [  aSa  J 
in  confiderarion  that  before,  at  the  requeft  of  the  defendant,  ille 
habuiflet  magnam  curiam  de  negotiis  defendentis  in  lege  &  pre- 
fervafiet  defendentem  a  multis  periculis,  &c.] 

£19.  In  an  adMon  upon  a  promife,  if  tht  phmtjf' declarts,  that  t  Ci«.  C« 
uriiereas  60  L  was  given  to  him  for  a  legacy,  and  tnat  all  thk,  ex^^  ^^  ^'  ^ 
ei^  7/.  was  paid  to  him  by  the  defendant,  who  was  enecntor  in  the  coniMg^* 
right  of  his  wife,  and  fo  bound  to  pay  it,  and  that  7,$d  September  f^a  ad. 
the  pkintif  at  the  reqr^eft  of  the  defendant,  reieafed  tbefmd  7/.  and  ^^^J^ 
after  7.itb  September ,  thedrfendant,  in  confideration  ofthefaid  releafe,  — jo.*365.* 
pronged  to  pay  thefaid  7  A  at  the  death  of  his  wife,  it  [ihe]  does  p^,  ^  &  c« 
not  pay  it,  though  the  releafe,  which  was  the  confideration,  was  ^jJS**^ 
pafled,  viz.  5  days  before  the  promife  was  made,  yet  inafinuch  j-  Thu  *** 
as  this  was  made  at  the  requeft  of  the  defendant,  this  b  a  good  "b^*  ^^  ^ 
confiderarion.  Dubitatur.  Trin.  1 1  Car.  B.  R.  between  Towns-  j^'^^,^  ^ 
^Yix^  AND  Hunt.   Intratur  Hill.  10  Car.  Rot.  774.    But  Mich.  andKa- 
ti  Car.  the  cafe  was  argued  at  bar  and  bench,  &  per  totam  curiam  vk^^^oko^ 
adjudged  that  the  a^ion  lies ;  for  the  requefi  made  the  aB,  mfhicb  ^\  f:^,^.^ 
was  done  to  be  meritorious,  and  to  deferve  a  good  turn  of  the  other.  29  EiU.  v. 
part;  and  then  Croke  faid  that  28  Eliz.  in  %  Rainsford's  case,  ^"^  ^1 
B.  R.  and  in  44  Eliz.  B.  R.  in   $  Rigg's  case,  this  was  ad-  udt^^j!' 

{'udged  accordingly,  and  affirmed  on  a  writ  of  error  Mich.  14  nerti,ao<i 
!!ar.  B.  R.  between  Keene  and  PearsoNi  adjudged  in  confidera-  ^^'»  ^^*^ 
(ion  that  the  plaintiff  upon  an  agreenunt  before  made,  concerning  the  fideration 
melting  of  certain  bells,  iic^  and  calling  them  at  the  requeft  of  the  was  not 
defendant,  had  made  certain  moulds  to  make  them,  the  defendant  did  ^^^}^^' 
promife  to  pay  him  for  the  making  of  them,  and  for  his  labour  and  thcpuuti'Z 
expences  about  them,  this  is  a  good  promife,  though  upon  a  con-  - — 2  Lc. 
fideradon  paft^  becaufe  it  was  done  at  the  requefi  tf  the  defendant,  '^'^'  P|^. 
10  Adjudged,  JoW"* 


tSa  ZttiOta  (of  Aifumpfit] 

B.R.Marcli  Adjudged,  Has  being  mored  in  arreft  of  judgment.    Intnttt? 
lrii^6.  Trin-  14  Car.  Rot.  506. 

adjudged  for  the  plaintiff.'  See  pl«  7> 

^  See  pi.  4f  •  Riggs  ▼•  BaUiflghaniy  S.  C* 

TMipieaif       ^2^*  K  A.  in  confidenttioii  that  B.  according  to  an  agreement 
the  litter  **  before  made  between  A.  and  B.  touching  the  catling  de  novo  of 
part  of  pi.     certain  beUs  of  the  church  of  S.  had  before,  at  the  requeft  and 
19.  next      inftance  of  A.  and  cofts  of  B.  made  certain  moulds  for  this, 
^'         purpofe,  promifes  B.  to  pay  ^>im  for  the  laid  moulds,  and  for  his 
pains  in  making  them  when  he  (hould  be  required,   this  is  a  good 
confideration  for  B.  to  maintain  an  a&ion  againft  A.  for  though. 
die  confideration  be  pail,  yet  inafmuch  as  it  was  done^  tt  the  re- 
queft of  A.  the  a^on  lies,  for  the  confideration  continues.  Pa^h.  i  j^ 
Car.  B.  R.  between  Pearson  and  Kerne.  Adjudged  per  curiam^ 
this  being  moved  in  arreft  of  judgment.    Intratur  Trin.  14  Car. 
B.  R.  Rot.  506.] 

[21.  In  an  a£lion  upon  the  cafe  upon  a  promife,  if  the  plalntiflT 
declares,  that  whereas  the  defendant  was  indehted  to  him  for  divers 
fums  of  money  at  fevered  times  ante  tunc  accommodaf  to  him  by  A,  S. 
adtune  1st  a&uc  bis  vf^e^  iff  adtunc  due  and  unpaid^  the  defendant 
did  prcmiji  to -become  bound  with  afuretf  in  an  obligation,  for  the 
payment  thereof  at  a  certain  time,  tins  is  a  good  confiderationj^ 
*ScepI.i5.  though  paft,  becaufe  the  debt  is  ^  a  continuing  confideration^  and 
therefore  good  without  any  other  confideration  of  forbearance  ta 
profecute  any  fuit  for  it,  or  any  other  new  confideration.  Trin. 
1650,  between  Cogoon  and  Ham.  Adjudged  per  curiam.  In« 
tratur  Hill  1649.  Rot.  170.] 

21.  The  count  was,  that  in  confideration  J.  5.  had  granted  a 
term  to  %  D.  and  that  ^erwardr,  at  the  requefi  if  J,  5.  thefaid 
J.  jD.  tUd  make  an  efiate  to  W.  for  4  jrorr,  J*  5.  ^ promife^  &c. 
[  283  ]  After  verdi&  it  was  moved,  that  this  was  no  confideration,  and  a 
difference  taken  where  the  promife  was  upon  the  grants  and  where 
tfter  :  that  if  it  was  before  the  confideration  it  was  good,  but  if 
afterwards  it  was  not  good.  And  adjudged  quod  querens  nil  ca- 
piat, &C.  Godb.  13.  pi.  19.  Pafch.  24,£liz.  B.  R.  Anon. 
S.  P.  Per  2  J.  If  onefefvis  me  for  ayear^  and  has  notUngfor  hisfervict^  and 

Cro^E*  ^2.  *f^c^^5irds,  at  the  end  rf  the  year^  I  promife  him  for  bis  good  and 
jftpl- 1'-^**  faithful fervice  endedy  20  /.  he  may  maintain  an  adiion  on  fuch  pro* 

s.  c mife ;  for  it  is  a  good  confideration  \  per  Rhodes  J.     2  Le.  225. 

Rh^dcl^.    ^^^  27  EUz.  C.  B.  in  pi.  285.  and  to  this  all  Ac  jufticcs 

and  Periam     agreed. 

J.  agreed  to 

the  difference  j  and  it  was  not  denied  by  the  other  juftices. 

24.  But  if  a  fervant  has  wages  given  him,  and  his  mafter  ex 
abundant!  promifes  him  10 1.  more  after  his  fervice  ended,  he 
Ihail  not  maintain  an  af^ion  for  the  lol.  upon  the  faid  promife ; 
per  Rhodes  J.  and  this  diflFerence  was  agreed  by  all  the  juftices* 
2  Le.  225.  Pafch.  27  Eliz.  in  pi.  286. 
An4. 137*        25.  Leflee  for  years,  reverfion  to  one  M.  the  kjfet  having 

MooVt.     'P^**^  money,  and  being  at  charges  in  efeffment  brought  againfi  bim^ 

in 
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in  d^fHCi  of  the  title,  acquainted  M.  with  it>  and  defired  him  to  Wil- 
contribute  towards  his  charges)  or  to  make  him  fome  other  re-  ^'^*'V 
compence  v  whereupon  M.  promiftd^  that  for  the  conGderation  ancjiament 
aforefaidi  h^wouU grant  himfucb  a  leafe^  at  the  expiration  of  his  brought  by 
term,  as  he  now  has ;  which  he  afterwards  refuCng  to  do,  the  JJ'  f^'"* 
plaintiff  brought >an  a£lion  of  aiTumpfit,  &Ck  but  adjudged  that  it  tlw  court* 
would  not  lie,  becaufe  the  confideration  was  executed  before  the  adjudged  It 
promife  made.    Mo.  aao.  pi.  357.  Mich.  27  &  a8  Eliz.  Moor  ^^i„\*S^^ 
1^  Williams.  caufe  Ujy  * 

clear  that  It  is  only  a  promife^  and  ao  leafe* 

JiS.  Marfiage  is  always  a  prefent  confideration,  per  Anderfon,  S.  P.  ae- 

to  whic'h  Windham  agreed,     a  Le.  224,  ;i2C.    Pafch.  27  Eliz.  5?!^''^'^' 

.15.  m  pi,  280.  in  pi.  40. 

S.  c— — 

An  afTampfit,  in  confideradoo  that  you  have  married  my  daoghter,  t»  grve  yon  40!.  ii  good ;  for  the 
affc^Ion  and  confideration  always  continues,  per  Walmflcy.  Cro.  £.  741.  Hill.  41  £lis.  C.  B.  ia 
j\,  1 6.  S»  P.  AM  fo  of  his  coufinj  per  Barkley  J.  Cn>.  C.  409.    Trin.  11  Car.  B.  R*  ia 

.  27*  Note  a  ifiverfity,  in  ajfum^tt  it  is  not  neceflary  that  the 
^MtroB  be  eodem  inftante^  but  it  is  enough  if  there  \^fuficient  in*' 
ducement  to  the  promife ;  and  though  it  is  precedent  it  is  not  mate- 
liaL  But  in  debt  it  is  requifite  that  benefit  comes  to  the  party ^  other- 
wife  debt  lies  not  for  want  of  quid  pro  quo.  D.  271.  b.  pL  29. 
marg.  cites  it  as  adjudged  29  &  30  Eliz.  C.  B.  Sydenham  v. 
Worthington. 

28*  Aukmpfitf  for  that  the  defendant  leafed  lands  to  the  plaintiff  Before  the 
rendering  rent^  and  after  fome  years  of  the  term  expired,  promifed,  time  of  the 
that  in  ccfn/ideration  the  plaintiff  had  occupied  the  land,  and  paid  his  rent,  plainuft'i 
tafave  him  harmlefs  againfl  all  per/ons  for  the  occupation  fnr  the  time  heafta  weee 
pajl  and  to  come ;  and  that  afterwards  H.  diftraincd  the  plaintiff's  ^^^  ^^ 
cattle  on  the  land.     It  was  obje£ted^  that  the  payment  of  the  fant.    aJ. 
rent  -could  be  no  confideration,  becaufe  be  occupied  the  land  for  }^^^  for 
it,  and  alfo  the  confideration  was  paft.     But  the  plaintiff  had  ^^s?^^\y^ 
judgment  to  recover  his  damages.    Le.   102.  pi.  134.  Pafclu  confidera. 
30  Eliz.  B.  R.  Pearle  v.  Edwards.  ^'^o  «*>•« »'« 

^  was  in  pof- 

Icffion,  and  had  paid  hit  rent,  and  was  to  pay  hit  tent,  is  ibfficient  to  caoleihe  other  to  defend  his 
poflcfion/or  the  time  paft  and  to  come.    Ceo.  £.  94.  pi.  5.  S.  C.  by  the  name  of  Pearle  v.  Unger. 

C  284  ] 

25>.  If  one  comes  to  zferjeant  at  law  for  his  counfel,  and  the  s*  P*  ^^^ 
ferjeant  ad^^es  him,   and  afterwards  the  client,  in  comfideration  of  ^^\^^ 
fuch  counfel,  promifes  to  pay  htm  20 1.  an  a£lion  lies  for  it ;  per  Coke,  'to 
Wray  Ch.  J.  and  (b  Popham  faid  it  had  been  adjudged  in  the  ex-  ^«ve  been 
chequer.  2  Le.  iii.  pi.  146.  Trin.  30EUZ-  B.  R.  Obiter.  "^^^tyX 

the  exchequer.    Cro.  E.  59.  ^«1.  i • 

30.  If  ^phyfuian,  who  is  my  friend,  bearing  that  my  fon  isftch, 
^pes  to  him  in  my  abjenct,  and  helps  and  recovers  him^  and  1  being 
informed  thereof,  promife  him,  in  confideration  as  above,  to  give  him 
ao/.  an  adiion  will  lie  for  the  money.  2  Le.  in.  pi.  146. 
dted  by  Popham  30  Eliz.  as  lately  adjudged  in  cafe  of  Style  ▼• 
Smith. 

V0L.L  Y  3^-  At 
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31,  AflTuiiipfit,  in  cpnfiderathn  ht  hd  httgii  ^  the  iefiniatti  J* 

^parcels  vf  kmi  upon  the  1  oib  of  Decemier,  the  defendant  Bfterwsrde^ 

m.   t^h  Decemker,  prvmi/ed  io  mate  Mm  fitch  fiffictem  efffitremce 

diereof  before  fuch  a  day.    It  was  tno?ed  after  verdi£l,  that  the 

cpnfidetation  was  executed )  but  adjudged  for  the  plMntiff^  for 

the  afliirance  was  the  fubftance  of  the  f^e.    Cro,  £.  13s.  pL  %u 

Trin.  31  Eliz*  B.  R.  Warcop  v.  Morfe. 

3  te.  136.        32.  A  precept  iflued  to  a  bailiff  to  attach  goods  of  J.  S.  which 

S  *c?  tfiit    ^^  ^'*^»   *"^  delivered  them  to  the  then  plaintiffs  to  deGver  at  the 

the  goods      next  court|  and  B.  the  defendant^  in  confideration  thereof^  af^ 

¥rere  ddi.     filmed  to  fow  him  harmlefi*    This  confideration  was  a  thing  exe-* 

^Wntlff?*   cuted  before  the  promife,  and  fo  not  good.    See  3  Lc.  326* 

tifet'okeep  pl«  325.  Mich.  32  &  33  Elis.  B.  R.  Mead  v.  Bigot. 

till  the  neact 

court  \  this  wts  hdd  no  confidentioni  fach  delivery  being  igainfl  bwy  and  alfo  the  oonfiddntioa  wis  a 

thing  eiecated  before  the  promifc  j  and  jadgmaiit  agalnfl  the  plaintiff. 

Bot  where  34.  AfluHipfit,  in  confidcration  that  N,  the  plaintiff  had  paid  f»r 

nrioTi!^'  -B.  the  defendant s  and  at  his  requefi^  10 1,  at  fuch  a  day,  (which 

that  the  was  a  jear  before)  he  promifed  to  repay  it,  cum  inde  requifitus  cf- 

fUwtiff  hj  fet.    It  was  objedicd  that  this  confideration  was  for  a  thing  paft, 

*Mfic^'  and  therefore  not  good.  Sed  non  allocatur  j  for  the  payment  being 

ptintmnu  l^i^  to  bc  at  his  requcft  the  confideration  continues,  and  fb  is  the 

sndfor  bu  common  courfe.    Cro.  E.  282.  pi.  3.  Trin.  24  Eliz.  B.  R.  Beau- 

jbcrtiyhi.  campv.  Neggm. 

fire  paid  to  R,  S»  6p/.  the  defendant  promifed  to  repay  tt  on  re^eft,  Ac.  judgment  wasftaidi  becaofe 
the  payment  being  a  confideration  pad,  was  not  fufficient.  Cro.  £.  741.  pL  j6.  Hill.  4a£lis»  C.  B. 
Barker  ▼•  Halifrt.  %  pamard.  Rep.  in  B.  R.  141.     The  Ch.  J.  fald  he  could  not  agree  thi» 

cafe  to  be  law.     See  49  or  5b.  the  reafons  thereof. 

35.  Aflumpfit)  in  confideration  that  the  plaintiff  had  fubmitted 
htmfelf  to  the  award  of  J.  S,  the  defendant,  adtunc  &*  ibidem^  pro*, 
mifed  to  pay  the  plaintiff  10^  The  defendant  demurred,  becaufe 
the  confideration  was  executed ;  but  adjudged  for  the  plaintiff*, 
htc^xxic  adtunc  (sf  ibidem  make  the  fubmifiion  intendible  at  the  time 
of  the  promife.  Mo.  367.  pi.  505.  Mich.  36  ic  37  Eliz.  Shef- 
field V.  Rice. 

j6.  Afiumpfit,  ice.  in  confideration  the  plaint ff  had  delivered  ta 
the  defendant  7.0  fbeep,  he  promifed  to  paf  him  ^u  at  the  tinte  of  hid 
Marriage^  and  alleged  in  fact  that  he  was  married,  &c.  The 
whole  court  held,  that  becaufe  the  confideration  was  in  the  preter 
tcnfe,  (^eliberailet)  and  fo  the  confideration  paft,  it  is  no  caufe  of 
a£lion^  and  therefore  judgment  was  ftayed.  Cro.  Eliz.  442*. 
pi.  5.  Mich.  37  &  38  Eliz.  C.  B.  Jeremy  v.  Goocfaman. 

3  7.  AiTumpfit,  in  confideration  that  he  had  given  certain  moneVf 
IS  ill,  becaufe  it  might  be  that  he  had  given  it  before  the  promiwJ. 
Palm.  560.  Arg.  cites  Trin.  37  Eliz.  Baggott's  cafe. 
[  285  ]  38.  Aflumpfit,  in  confideration  that  he,  at  the  defendant's  re- 
S.  C.  cited  queft,  by  Attd  dedit  £5*  concefftt  to  the  defendant  the  next  avoidance  ff 
by  Jones  the  church  of  D.  the  defendant  promifed  to  pay  tlje  plaintiff  1 00  /.  Re- 
j?Crorc.'  fo'vcd,  that  the  grant  being  at  his  irequeft  it  was  a  lufficient  con- 
409,  Trin.  fideration,  though  it  was  divers  years  paft,  efpecially  it  being  to 
^  ^\  the  defendant  himfelf  j  otherwife  peradventurc  if  it  had  been  to  a 
pi!  %.**"'  '  ftraiiger. 
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ftrangen    Cro.  E.  715.  pK  38.  Mich.  41  &  4a  Eliz.  E.  R.  Siggs 
V.  fiuUingham. 

39,  A.  put  his  fin  to  board  with  J.  S»  the  plaintiff  for  3  yeors^  at 
ZL  a  yar,  and  died  vnthin  thi  jear^  M.  his  widow,  in  confidcra* 
tion  of  natural  afftffton  to  her  fin,  and  in  confideration  that  the  fin 

Jbould  continue  wring  the  refidue  of  the  ^  y^rs  ^uith  the  plaintiff,  pro^ 
tmfed  to  fay  him  6L  13  x.  /j  //.  for  the  boarding  the  fin  for  the  time 
faftj  and  8  /.  for  every  year  after  of  his  continuance  with  the  plain-> 
tiff.  The  court  agreed  that  natural  ajBe£lion  of  itfelf  is  not  fuf- 
ficient  to  ground  an  aflumpfitj  without  an  ezpref!  quid  pro  quo ; 
but  that  is  good  here^  becaufe  it  is  no^  only  in  confideration  of 
afieftion,  but  that  her  fon  ihould  afterwards  continue  at  his  table^ 
which  is  good  as  well  for  the  money  due  before,  as  for  what 
Ihould  afterwards  become  due.  Cro.  £•  755,  756.  pL  20.  Pafch. 
42  EHz.  C.  B.  Brett  v.  J.  S. 

40.  The  defendant,  in  confideration  that  the  plaintiff  had  lent  Ow.  144* 
him  30  /.  before  at  his  requefi,  promifed  to  lend  the  plaintiff  30  /.  for  S^J.^'  ^' 
0  year,  or  give  him  40  x.  But  this  being  a  confideration  paft  and  s.  c.  ad*^ 
executed,  it  was  adjudged  for  the  defendant.  Cro.  £•  885.  judged  a- 
pL  25.  Pafch.  44  Eli2.  C.  B.  Dogget  v.  Voyell.  ^J'J^f^y 

juAicefy  prster  W«rbttTton.*^^Mo.  643.  pi.  886.  Dogget  v.  Vbuvll,  S.  C.  adjudged  iccordinglf ; 
b»t  10  the  ftate  of  the  cafe  there,  it  it  not  (kid  chat  the  loan  was  at  the  defendant*!  requeit.— S.  C. 
cited  Pain.  560.*— 2  Bulft.  73*  S.  C.  cited. 

• 

40.  Aflumpfit,  for  that  the  defendant  requejled  the  plaintiff  to  give  Velv.  40; 
1nscre£tfor  one  R.  to  F. for  2  tun  of  wine,  value  50/.  and  mt  plain*  f^%*^J 
tiff  gave  bond  to  F,  of  1 00  /.  for  the  payment  thereof  \  upon  which  crigina!  rt» 
he  was  fued,  and  forced  to  pay  70  /,  at  fuch  a  day  ;  in  confideration  i"jft  ""w* 
whereof  the  defendant  promifed  to  pay  the  'joL^fuch  a  day,  &c.     It  ZulUfJT 
was  objeded  that  this  was  upon  a  confideration  paft,  and  fo  not  50/.  yet    ' 
good ;  but  becaufe  R.  had  credit  given  him  by  F.  at  the  defend-  '*^^"»  ^• 
ant's  requeft,  upon  the  plaintiff's  undertaking,  and  the  plaintiff  Zr.curi'^^ 
was  damnified  by  reafon  thereof,  the  court  held  the  confideration  httt  ly  bond 
to  be  fufficient,  and  not  paft,  and  gave  judgment  for  the  plain-  ^f^^^l-fir 
tiff.    Cro.  J.  i8.  pL  3.  Mich.  1  Jac.  B.  R.  Bofden  v.  Sir  John  ^tZ^'sol/L 
Thynn.  *  miitbhii 

Jlgnlfitd  af~ 
tervtardt  to  tbt  defendautf  and  agreed  (•  hy  i'm,  and  pnmifis  fo  pay  the  jot,  this  (hall  charge  him) 
becaufe  it  has  its  eflence  and  comnQencement  from  the  (irft  requeft  made  by  the  defcadaat  j  and  judgment 
for  the  plaintiff  by  y  jafticcs  j   but  Yelvertoa  contra  ckarJy. 

41.  A.  fold  a  horfe  to  B.  for  5].  and  C  the  defendant  being 
prefent  faid  that  in  confiderrtion  of  the  fale,  if  B.  did  not  pay 
him,  he  would  fee  him  paid.  It  was  moved  in  arreft  of  judg- 
ment, that  it  was  not  exprefsly  alleged  that  the  file  was  made  at  C.*s 
requefi,  and  this  promife  is  laid  to  be  after  the  file  made,  and 
therefore  per  tot.  cur.  judgment  was  given  agalnft  the  plaintiff. 
Bulft.  1 20.  Pafch.  9  Jac.  Thorner  v.  Field. 

42.  An  exchange  was  made  between  two  of  fo  much  French 
money  for  fo  much  Englifti,  in  confideration  whereof  one  pro* 
mifed  the  other  to  pay  him  fo  much.  In  adion  upon  this  promife 
it  was  ruled,  that  the  confideration  was  good ;  but  becaufe  the 
promife  was  made  after  the  exchatige  was  pajl  and  executed,  tlic 

Y  X  judgment 
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{udgment  was  reverfed  in  the  exchequer. chamber.     2  Bulft.  73J" 
i^afch.  1 1  Jac.  cites  it  Arg.  as  the  cafe  of  Feak  v.  Cotton. 

•  43.  Gale  reqtttfled  Clobery  to  deliver  to  J.  S.  600 /•  worth  of 
nvifte,  which  he  delivered  accordingly.  Afterwards  Clare  [G^i] 
ptomifed  Gale  [Clobery]  in  con/ideration  that  he  at  his  requefl  bad  deUm 
^kredfo  much  to  J.  S.  that  he  would  pay  him  if  %  S.  did  not.  J.  S« 
paid  only  30O  K  And  adjudged  by  all  the  juftices  of  England, 
that  a£^ion  lies  by  G.  [CI.3  againft  CI.  [G«]  Palm<.  44a.  cites  it 
as  the  cafe  of  Gal£  v.  Clobert,  in  error.  [But  it  feems'much 
mifprinted,  and  it  fliould  be  as  in  tlie  crotches,  or  otherwife  it 
muft  be  that  Clare  was  a  4th  perfon,  and  promifed  Clobery  in 
c^nfideration  of  his  delivering  the  wine  at  Gale's  requeft,  and 
that  a£iion  lay  againft  Clare.] 

'  44.  In  aflumpfit  by  a  fervant^  ihe  counted  that  having  ferved 
the  defendant  and  his  wife  faithfully,  he  afte^  his  wife's  death, 
in  confideration  of  the  fervice  done  to  hltn  and  his  wife,  promifed  to  pay 
her  13/.  4^.  It  was  objedied  that  the  confideration  is  not 
good,  becaufe  it  is  not  alleged  that  (he  at  his  requeft  ferved  him, 
ilnd  alfo  that  the  promife  was  after  the  fervice  performed ;  but 
judgment  was  for  the  plaintiff.  Hutt.  84.  Mich,  a  Car.  Franklia 
Vb  Bradell. 

45.  AiTumpfit,  &c.  The  plaintiiF  declared  that  on  fuch  a  daj, 
&C.  htffldjo  much  barley  to  the  defendant,  part  whereof  he  delivered 
immediately  f  and  the  refi  by  agreement  be  was  to  deliver  afierwards^ 
and  afterwards  on  the  fame  day  the  defendant  profnifed  to  pay  fo  much 
by  fuch  a  day.  It  was  obje£ted  that  the  promife  was  after  the 
fale,  and  fo  being  made  upon  a  confideration  executed,  it  is  not 
good ;  but  per  cur.  it  is  good  enough,  being  made  on  the  {ame 
day,  and  no  divifion  (hall  be  made  thereof  in  this  cafe.  Lat.  150. 
Trin.  2  Car.  Howlet's  cafe. 

46.  Cafe,  for  that  in  confideration  the  father  would furrender  a  co* 
Pyhold  to  the  defendant j  be  promifed  to  give  to  M*  and  S.  his  2  daughters 
20  /.  O'piece.  JH.  alone  brought  aBion  for  20  A  It  was  moved  in 
arreft  of  judgment,  that  the  plaintiff  had  declared  upon  a  joint 
promife  which  concerned  both,  and  the  a£lion  was  brought  by  M. 
alone,  whereas  S.  ought  to  be  joiped  \  but  adjudged  that  they 
had  diftin£k  interefts,  and  by  confequence  the  a£tion  is  well 
brought  by  one  of  them.  Sty.  461.  Mich.  1655.  Thomas's 
cafe. 

47.  In  affumpfit  the  plaintiff  declared,  that  whereas  the  plain* 
tiff  at  his  own  charges  had  buried  the  defendants  childf  the  defend^ 
ant  promifed  to  pay  him  his  charges ;  and  though  no  requeft  was 
laid,  judgment  was  given  for  the  plaintiff*  Raym.  260.  cited  by 
Mountague  Ch.  B«  and  Atkins  B.  as  a  cafe  in  1656.  in  B.  R. 
Church  V.  Church. 

48.  In  cafe  the  plaintiff  counted,  xkaxfor  fuch  confideration  (which 
was  not  executory,  but)  es^atted^  the  defendant  a/fumed,  &c.  The 
defendant  traverfed  the  confideration  executed.  Upon  demurrer  it 
^as  agreed  per  cur.  tha^  a  confideration  executed  cannot  be  tra- 
verfed, and  judgment  was  given  for  the  plaintiff,  none  coming  for 

tbf 


3ftfOfiJl[ofAirumpfit.]  :J:  a86 

A€  defendant.     Roll.  Rep.  401.  pi.  29.  Trin.  14  Jac.  B;  R. 

Harris  v.  Ewer.  ^ 

49.  The  count  vr^sfor  work  and  labour  done  for  the  defendant.  Ibid.  71. 

\)Ut  did  not  fay  thai  it  was  done  at  the  defendants  requeji.  The  plain-  aJ^n,*2?* 

diF  had  judgment  by  nil  dicit ;  but  upon  error  brought,  this  mat-  the  ch.  j. 

'ter  was  afligned  j    but  adjomatur.     2  Barnard.  Rep.  in  B.  R.  *fl|^  J* 

pi.  55.  Mich.  5  Geo.  2.  Hayes  v.  Warren,  ^j^^^^  ^y^ 

prefent  a^ion  is  not  for  g»>ds  fold  and  derweredf  which  would  have  been  a  much  more  faTourable  cafe 
for  the  plaintiff,  becaufe  by  acceptance  of  the  goods  there  feems  to  be  an  agreement  to  pay  for  them  \ 
hat  here  the  defendant  might  be  no  ways  privy  to  the  work  at  the  time  of  doing  ir,  and  therefore  thought 
the  plaihtiflf  couid  hardly  recover;  fed  adjornatur.  '  ■  Ibid.  140.  Pafch.  5  Geo.  a.  S.  C.  aigaed 
again,  and  the  court  declared  they  took  the  rule  o(  law  to  be,  that  no  paft  confideration  is  fuffictent  to 
fupport  a  fubfequent  promife,  unlefs  there  was  either  a  requeft  of  the  party  expiefs  of  implied  at  the 
time  of  performing  the  coofideration.  Some  a^s,  they  fatd«  were  of  fuch  a  nature  ai  tha^t  the  lay 
would  imply  a  requeft,  as  the  being  *  bail  for  one,  curing  one's  child  of  a  fudden  ficknefs,  perform- 
ing the  part  of  a  ferrant,  &c.  and  therefore  in  thofe  cafes  they  did  allow  that  a  fubfequent  promifo 
might  be  well  founded  upon  fuch  paft  confideration.  They  did  agrae  likewife,  that  where  there  was 
an  exprcfs  requeft  at  the  time  of  the  paft  conftderation't  being  performed,  that  might  in  all  cafes  tip 
^  fuiHcient  to  fupport  a  fubfqaent  promife.  And  therefore  the  Ch.  J.  faid,  he  could  hot  agree  the  cafe 
cited  out  of  -f  3  Cro.  741.  to  be  law  ;  but  in  the  prefent  cafe  the  aft  done  by  the  defendant  was  by 
no  means  of  fuch  a  nature  as  to  be  Sufficient  for  the  law  to  create  a  requeft  upon  it;  and  therefore  an 
cjqsrefs  requeft  was  oeceiTary  to  have  been  laid.  They  faid  then  that  they  thoug;ht  tliere  W^  by  no 
means  an  exprcfs  requeft  laid  in  this  cafe,  and  however  this  declaration  might  be  fuflicient  after  a 
verdi^  by  the  common  law,  they  were  of  opinion  that  this  was  by  no  means  lb  ftrong  a  cafe  upon  ■ 
judgment  by  nil  dicit.  They  faid  likcwiie  dut  they  thought  this  con/ideratlon  muft  be  a  paft  one 
as  laid  in  the  declaration,  by  reafon  of  the  word  (poftea.)  Accordingly  they  reverfed  the  judgment, 
imlcfs  caufe.  x  r  ^o^  *) 

•  See  p|.  II.    t  ^te  ?,  Hallifax.    See  pi.  a^,  ^  L  ^o7  J 


(R)  Upon  aa  AfTumpfit.    In  what  Cafes  Adion  lies 

upon  a  collateral  Promife. 

\i.    A  N  a£lion  upon  the  cafe  lies  agoing  the  executor,  upon  a  •Cro.  j. 

^  promife  in  nature  of  a  debt.     Mich.  4  Jac.  B.  R.  between  JJf^^'J^' 

Sir  Motle  *  Finch  and  Richardson.     Refolved  per  curiam,  jac.  b.  r. 

Pafch.  8  Jac.  i.  in  the  exchequer  chamber,  between  Meane  and  Fiflier  v. 

Peacher.  Mich.  1 1  Jac.  B.  R.  betwce^  f  Gock  and  Thorough-  f;  p,"^}f ' 

GOOD9   per  curiam.]  judged/ and 

feems  to  be 
fi.  c.  ■  Ye>v.  55*  Ptfii  ▼.  Richardibn,  feems  to  bo  6«  C» 


f  S«e  tit.  Court,  (C)  pi.  6.  S.  €• 

[2.  [So]  An  aftion  upon  the  cafe  lies  againft  an  cxpcutor  or  •Thiswai 
adminiftrator,   as  wll  upon  a  collateral  promife  as  where  the  pro-  ^^^^ 
mife  lb  for  a  debt.    Hill.  14  Jac.  B.  R.  •Small  and  Boyer,  ad-  ag.inftexe- 
judged.    My  Rep.  14  Jac.  f  Beresford  and  Goodrouse,  ad-  cutor  on  an 
judged.    Pafch.  16  Car.  B.  between  %  Bidwell  and  Cotton,  ^""^^'^^.f 
per  curiam.    Pafch.  15  Car.  B.  R,  between  Mason  and  Thurs-  that  if  he 
BY,  adjudged.     Contra  Mich.  4  Jac.  B,  R.  SirMqyl?  ||  Finch  manied  lut 
and  Richardson.    Contra  Hob,  Rep.  c.  278.]  h^S^w 

to  gwe  fo  iRuch  with  her  as  he  had  given  to  any  one  of  his  daughters.  The  plaint! ff  counted  that  he 
had  given  fo  much  to  one»  and  fo  much  to  another  o^  his  daughters,  and  that  the  marriage  was  had  in 
his  life-time,  and  leijiiefted  payment.    The  court  was  dear  of  opinioo  that  the  adion  we^l  lies. 

3  Bttlft.  448,  Mich.  14  Jac.  S.  C.  ,  ^    t^      .  .    .«. . 

+  This  likewife  was  upon  a  promife  to  give  fo  much  in  marriage  with  a  couiin,  and  the  piamtilf  m 
aaion  brought  by  him  ag>inft  the  executor,  averred  that  he  married  her  in  the  life  of  the  teftator^ 
uA  adjudged  fm  the  plaintiff.    Ro(L Rc|u  433.  pi.  19.  Mi^h.  14  J^  $•  C««*»CfQ.  J.  4^4*  H-  ^- 

Y  3  .  Trin. 


I 


Trin.  14  Jac«  $•  C.  adjiHlsc*!  f^  ^^  pUi&tiffs  *ni  ^spon  crmr  bra«|bt  th!t  jitd|aMit  wtt  AAbcl«i«# 
3  Bttlft.  235.  S.  C.  adjud^dfor  the  pltintiff.  See  dt.  Conditidh.  (A.  d)  pi.  3.  9.  C. 

X  Hob.  £i6.  pU  279.  Bidwell  t*  Cattoo,  agrted  that  on  apromife  by  tdUtor  to  do  a  celUteral  ad^ 
«a  to  build  a  houfe,  &c.  an  aflumpfit  vAU  not  Ue  afainft  the  eitcotor* 

I  SeepLi* 

[3.  jisif  man  promifes  another,  In  confideration  that  he  nvilt 

marry  its  daughter^  to  give  him  as  much  as  he  hath  given  orjhatild 

give  with  any  of  his  other  daughters^  if  after  he  gives  fuch  a  fum 

with  another  of  his  daughters,  and  dies,  an  a£lion  upon  this  af- 

fumpfit  lies  againft  the  adminiftrator,  notwithftanding  it  be  collar 

teral.    Hill.  14  Jac.  B.  R.  per  curiam,  for  cofts  after  nonftiit  o£ 

the  plaintiflF*     But  Mich.  15  Jac.  it  was  adjudged.] 

KoU.  Rep.        [4-  So  if  the  promife  be  in  confideration  [&c.]  to  leave  fo  much 

>93-  pl' 33*  to  him  at  his  death^  as  he  fliould  leave  to  his  wife,  or  any  of  his 

^tur.~'  children.    My  Rep.  13  Jac.  Saunders  and  Easte&bt^  adjudgcdi 

Ibid. '266.     and  Hill.  14  Jac.  affirmed  in  the  exchequer.] 

pi.  39.S.C. 

adjudged  \  and  fays  that  the  judgment  was  a/Snned  in  the  excheqaer  chamber,  though  it  wat  efbjedeA 
'that  it  *  was  a  colUteral  promife  \  aiid  therefore  not  majntainab!e  ag^ft  the  executor.  Bat  the  cmift 
held  that  there  was  no  difference  between  a  collateral  promife  and  another  promife*  Cio.  J.  417* 

pi.  7.  S.  C>  in  the  exchequer  chamber,  and  fays  that  all  the  juflices  and  barons  (befidesTanfieM  Ch*  B» 
who  doubted  thereof)  held  that  the  a^ion  well  lies  againft  the  executor,  as  well  for  thit  leoliateral  pro* 
mife  tA  for  a  debt.  But  Tanfield  faid,  that  it  had  often  been  adjudged,  that  opon  foch  a  collateral 
'  'promife  the  executor  is  Dot  chargeable.  [At  the  end  of  the  report  there  it  a]  note  [added,  that]  Ho«« 
3ft-c(l  ckrk  (^  the  errors  faid,  that  once  they  were  all  of  an  opinioa  to  reverfe  the  faid  judgment. 
KoU.  Rep.  4.33.  pi.  29.  Arg.  Mich*  14  Jac.  cites'S.C.  and  fays  it  was  adjudged  in'B.  R.  that  the 
a^Kon  lay  againft  the  executors,  but  in  error  in  the  exchequer  it  was  the  opinion  of  all  the  court,  that 
it  does  not  lie  againft  the  executor;  but  it  is  not  yet  rererfed.— -1  Bulft.  236.  Ai|f.  cites  S.  Ca 
and  fays,  that  a  certificate  of  the  clerki  was  fhewed,  that  the  opinion  of  the  judges  in  the  exchequer 
chamber  was  contrary  to  the  judgment  given  in  B.  R.  but  that  t^e  fame  jodgOMBt  was -not  reverfed* 
Cro.  J.  405.  pi.  3.  cites  S.  C.  and  fays  that  no  judgment  was  given  in  the  exchetjner  diamber,  be* 
caufe  the  party  died.  '  Jenk;  336.  fl«   80.  S.  C.  fays  it  was  adjudged  and  aifirmed  in  error, 

but  that  this  judgment  is  againft  former  opinions  for  a  coUatnal  promife  not  broke  in  the  life  of  the 
teftator. 

•  [  288  J 

Roll.  Rep,         [  j^,  So  if  the  promife  be  in  confideration  of  marriage^  t»  payfo 

Pafch.'*i4^'  /w«rA  at  the  tnarriage^  and  fo  much  for  the  inarriage-^inner^  and  Jo 

.Tac.  s.  c.  much  at  his  death.    My  Rep.  14  Jac.  Bsrisford  and  Gooprousb^ 

butS.  P.  adjudged.  1 

does  not  ap-       J      o       j 

pear.— S*  C.  &  S.  P.  Ibid.  433.  pi.  19.  adjudged.  Ctp.  J.  494.  pU  3.  Ber^sford  ▼. 

■  Woodroff',  S.  C.  but  S.  P.  does  not  appear  as  to  the  marriage^inner,  or  payment  at  his  death.—* 
3  Bulft.  135*  S*  C.  u  to  the  marriagc-portiooi  adjudged  accordiagly. 

[6.  If  A.  buys  goods  of  B.  and  becaufe  B.  diftrufts  the  payment 

of  A.  7.  S.  promi/es  that  if  A.  does  not  pay  him  at  fuch  a  day^  he 

himfelt  will  pay  it.    J.  S.  diesy  and  the  money  is  not  paid  at  the 

day  i  the  executors  of  J.  S.  may  be  charged  in  an  a£\ion  upon 

the  prdmife^  though  it  be  collateral.    Hill.  38  £Iiz.  betwepi 

Saymond  and  Gent,  adjudged.] 

Rob.  %i6.         [7.  Inan  aAion  upon  the  cafe  againflan  executor^  if  he  declaresthat 

P^- *79*        whereas  he  hadfuedzn  aftion  againft  B.  the  teflator  of  the  dcfend- 

judged  ac-     ^^^9  ^'  ^^  conftderation  that  the  defendant  would  forbear  toprofecUte 

cordingiy..  the  faid  Writ  further  againft  him,  did  promife  to  pay  50  /.  to  the 

^^X  p   plemt^^  the  action  lies  againft  the  executor  upon  his  promife,  be- 

Lc  s.  p.  *  caufe  this  //  not  collateral^  for  that  an  adion  of  debt  would  have 

lain  againft  the  teftator  upon  this  promife.    Hob.  Rep.  c.  278. 

between  Bbdwrll  and  Cotton,  adjudged.J 

21  JB.  If 


dBiontf  [of  ATumpfu.]  283 

8«  If  :in  iX0cuhr  fr^mifa  to  pay  a  debt  when  he  has  not  affets^  no  It  wu  raid 
ft&ion  on  the  cafe  lies  againft  him  upon  fuch  promife ;  but  con-  ^^^)^^'^ 
ttary  if  he  has  affets.    Note,  itwas  fo  faid  by  the  jufticcs.     sLe.  pr^^. 
67,  pi.  loi.  Hill,  l9.£liz^  B.  R.  in  cafe  of  Hodgfon  v.  Maynard.   i^s-  that  if 

frtmifedf  m  cwfidergthm  €  crtHtw  mHwUfvrhear  tbt  exentor^  that  be  vomldpayt  it  ought  to  appear  ia 
fech  cafe,  that  the  executor  had  aflecs*  But  the  reporter  fays  quzrc.  •— ^^Aifuaipfic,  in  cortfidtratkn 
tbt  tefiator  wtfi  indthud  to  lum^  the  extcutor  fnmijed  topty*  Refolvcd,  it  was  ao  good  confideration^ 
without  averment  of  •Jftts^  or  that  be  vfat  coamencmg  a  fu'tt^  J^c.  for  if  this  adlion  would  lie,  it 
iVMld  charge  him  out  of  hit  own  eOaca.    Freem.  Rep.  409.  pL  537.  Tria.  1675.  Browne'i  cafe. 

9*  But  It  was  held,  that  if  an  bdr  beu  nstUng  if  dijcent,  an  ^^  Freem. 
a£^ion  on  the  cafe  will  not  lie  againft  him  upon  fuch  a  promife.  ^^^'  '*^* 
3  Le.  67.  pL  loz.  HiU.  1^  Eiiz.  in  cafe  of  Hodgfon  v.  May-  Micht^* 
Bard,  1673-  ?«•- ' 

ter  ▼.  Bille. 

.    10.  Afllimp&t,  upon  a  promife  modi  to  thefinu  iumjdmy  on  a  Goldib.  94. 
communication  between  J.  B.  the  plaintiff's  fadier  and  the  de-  [||^'*^*^* 
fendanti  coufin  of  R.  the  plaintiff^  and  the  faid  feme  when  fole,  the  m^*^* 
of  a  marriage  between  the  plaintiffs  ^  and  that  the  faid  J.  B.  pro-*  ^  ^^  <^«- 
mifed  the  feme,  if  the  marriage  did  take  effeft,  he  would  affure  iJ^*"^' 
to  them  fuch  lands ;  and  the  defendant  then  promifed  her,  that  if  fid'eraoooc* 
j[.  B.  did  not  perform  his  promife,  he  would  give  her  100 1.  Af-  prsmiflo- 
ter  verdia  for  the  plaintiff,  it  was  moved,  that  the  confideration  [U'^i^J^ 
was  not  fufiicient  \  for  that  the  feme  was  a  mere  *  ftranger  to  the  in  conii. 
defendant.    But  adjudged  for  the  plaintiff,  and  affirmed  in  error.  Mention  of 
Cro.  E.  63.  pi.  9.  Mich.  29  &  30  EUa.  Brown  v.  Garborough.    J^,"^'" 

wtU  as  of  the  refttfai  of  the  father. 

•[289  J 

IX.  The  plaintiff  declared,  that  the  defendant,  in  confidiratkn 
that  the  plaintiff  ^s  father  ^^  employed  his  fervice  about  the  bufmefs  of 
the  defendant s  tefiator ^  to  the  tefiator^ s  great  pro/it^  and  in  confidera^ 
thn  rflove  and  affe^ion  that  the  tefiator  bore  to  the  plaintiff ^  promifed 
to  give  him  100  L  Per  cur.  the  confideration  here  was  paft  and 
executed  before  the  promife  made,  and  nothing  is  done  by  the 
fon.  Judgment  againft  the  plaintiff.  2  Le.  30.  pi.  35.  Trin* 
30  Eliz.  B.  R.  Harford  v.  Gardiner. 

12-  Affumpfit,  in  confideration  that  the  plaintiff  gave  to  J.  S.  3  /•  Le.  186.  pU 
fir  every  hog  nvell  mafied.  The  dtfendant  pronufed  theyfi)ot$ld  be  well  **  '^^  *^"i>y 
fiitedf  and  re-delivered;  and  fays,  that  he  delivered  150  hogs  to  $'.  c^Vcid 
J.  S.  but  50  of  them  were  not  re-delivered»  Wray  and  Clench  accoidingiyy 
heU,  that  the  promife  being  at  the  time  of  the  communication,  it  f^^^^^^^' 
was  a  good  confideration^  though  the  defendant  had  no  benefit  r^^wordi! 
by  the  promife;  but  Gawdy  e  contra.  Cro.  £•  137.  pi.  ii. 
Trim  31  Eli^.  B.  R«  Kirkbv  v.  Cole. 

13.  Affumpfit,  for  that  thefon  being  indebted  by  obligation  to  the 
fl^dntiffi  the  father f  in  confideration  that  he  nvoiild  give  him  a  longer 
day,  promifed  to  fay  the  money.  This  was  held  a  good  confidera* 
tion,  and  the  plaintiff  had  judgment.  Cro.  £.  283.  pi.  5.  Trin, 
24  £Uz.  B.  R.  But  it  is  added,  nota,  this  judgment  was  ie« 
ver&d  in  the  exchequer  chamber,  for  that  it  was  00  confideration. 
Trio.  37  Eliz.  Pyeti  v.  Turner. 

Y  4  14.  The 


««9  aWdltf  [of  Affumpfit] 

14.  The  plaintiff  declares)  that  one  L*  was  indebted  in  fadi  % 
fvLttif  and  for  the  payment  thereof  hath  delivered  to  the  plaintiff 
diverfe  goods  of  the  faid  L.    The  defendant,  in  confideration  that 
the  plaintiff  would  deliver  to  the  defendant  the  faid  goods,  pro* 
mifes  to  pay  the  plaintiff  the  money  due  from  L.    And  exception 
was  taken  to  the  declaration,  for  that  the  certainty  c^  the  goods 
were  not  exnreffed,  and  for  that  the  confideration  was  but  colla- 
teral.   Another  exception,  for  that  the  plaintiff  might  grant  the 
goods  over ;  but  the  court  held  the  contrary  ;  and  judgment  for 
the  plaintiff.    Brownl.  3.  Midi.   6  Jac.   Rot.  308.   Morfe  v. 
Canham. 
•  Ilep.ft6.        I5«  An  executor  brought  an  adion  upon  the  cafe  again/l  am 
(«  Pin-       executor  upon  a  promife  made  by  the  tefiator  of  the  defendant  to  pay 
cafe's*.  C.   ^  ^^  owing  h  Mm.     Adjudged  the  a£iion  was  maintainable,  be- 
andjude-     caufe  the  teftator  in  that  adion  cpuld  not  wage  his  law^    Re- 
J"^*^       folved,  that  the  plaintiff  needs  not  aver  that  the  defendant  ha^ 
cordingiy.'    aflets  to  pay  legacies.    Cro.  J.*  293.  pi.  13.  Mich.  9  Jac.  in  die 
•P.2Browni.  cxchcquer  chamber.  And  judgment  given  in  B.  R.  was  aflSrmed. 
137.  Pv«.  Lcgatt  v,  Pinchon. 

LiCATSy  S.  C.  adjudged)  and  affirmed  ia  error  accordingly.  ■        Jenk'.  190.  pi.  ftS.  S.  C. 
$•  C.  cited  by  the  Xh.  J*  at  adjttd^  10  Rep.  77.  a«  b.  ■    ■       Soe  Palnit  52a*  Pafch*  4Car« 
9.  R.  Spade  f.  Barker. 

itf.  The  defendant  faid  to  the  plaint W,  manry  Jane  5.  ani  I 
mull  give  you  100  A  It  wa&obje^ed,  that  this  is  90  (^onfideration^ 
becaufe  the  dtfendant  has  m  benefit  by  it ;  but  by  Coke  Ch.  J. 
though'  he  has.no  benefit,  yet  if  the  plaintiff  has  prejudice^  it  is 
good ;  and  perhaps  the  plaintiff  might  have  married  luiother-  ^th 
ai  greater  portion.  Judgment  for  the  plaintiff,  Roll«  Rep.  6it 
pi.  4.  Mich.  iajac«  B.  R.  Freeman  v.  Freeman. 
RbU.Rep.  !?•  The  defendant,  iji  confideration  that  M.  noouli  ieAe  ih0 
61  f  s.  P.     plaintiff  to  hufbandy  promifed  to  make  a  Jointure  ofjuch  land  upon  her 

^^mVzi  y^  ^^  'i^'  ^^^  ^°^'  ^^^'  *'*  **  *  2^  c<mfideration  to  raife  the 
'    *   promife,     2  Bulft.  269.  Mich.  12  Jac.  Freeman  v.  Freeman. 

r  290  1  1 8.  A.  the  bujband  was  indebted  to  H.  in  8 1.  10  s.  for  beer^  and 
£ed.  H.  demanded  the  money  of  M.  the  widow^  who  in  cmiln 
deration  that  fi*  would  ferve  her  with  beer,  promifed  payment  of  the 
81.  10  s.  and  for  the  reft  of  the  beer  at  fudh  a  day.  H.  did  de^ 
liver  beer  to  her,  &c.  The  whole  court  held  tlus  a  good  affump*. 
fit  and  confideration )  for  the^  faid  the  forbearance  would  be  a 

food  confideration  of  itiielf,    Godb.  2oa«  pi.  %^.  Mich,  i  x  Jac.' 
).  B.  Hatch  V.  CapeL 
9.  c.  cited        19.  An  affumpfit  to  the  fervant  foif  the  mafter^  is  good  to  the 
Arg.  Show,  mafter;  per  Dodderidge  J.  Godb.  261.  Trin^  21  Jac.  in  pl«453* 
^9^'  20.  In  cafe  againft  an  epceaitory  -the  count  was  ^  a  promife  ap^ 

te/lator  to  deliver  certain  goods  in  his  poffeffion  to  the  pkun^  upen  rv* 
^Jl.  It  was  obje£led,  that  the  teftator's  promife  was,  that  hinn 
fcif  would  deliver  the  goods,  and  not  that  his  executor  (hould^ 
and  that  he  would  do  it  on  requeft ;  but  no  requeft  appears  to 
b<ive  be^n  n^ade  to  the  teftator.    Put  per  Roll  Qh.  J.  aQ  execu* 

'  tor 
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•  •  • 

tor  may  be  charged  on  a  collateral  promife,  if  there  was  a  ireaci 
of  it  in  te/latof^s  life^thne,  and  the  requeft  here  is  good,  and  goes 
to  alh  And  judgment  for  the  plaintiff*,  nifi,  Sec.  Sty.  158* 
Mich«  1649.  Chriftopher  v.  How. 

21-  F.  indebted  to  tkt  plaintiff y  appointed  the  defendant ^  nuho  was  J^T?'*"* 
then  bis  receiver^  to  pay  it  out  of  his  rents  due  at  Martin^-mafs  next.  Hanflop/* 
The  defMant  promftdy  that  if  the  plaintiff  would  give  him  time  he  S.  C.  ad. 
nvouldpay  it  within  a  month  after  Martin^mafs.    It  was  moved  in  i"<*8«>/o' 
arreft  of  judgment,  that  it  did  not  appear  that  the  defendant  had  tiff -^  for  be. 
received  any  rent  due  at  Martin-mafs,  and  that  the  appointment  ing  alleged 
was  to  pay  it  out  of  the  rents  due  at  that  time.    But  the  court  ^*'  *^  ^** 
held,  that  after  promife  to  pay  it  upon  forbearance,  it  fhall  be  ceptor,  it 
intended ;  and  gave  judgment  for  the  plaintiff.  2  Lev*  20.  Mich.  ihaU  be  in- 
23  Car.  2.  B.  R.  Davifon  v.  Hellop.  T^^ 

that  he  had  cficds*  ■  S.  C.  cited  Freem.  Rep.  464.  in  pi.  635. 

22.  .The  defendant  being  an  executor ^  in  confideration  the  plaintiff  3  Keb.  336* 
would  account  with  himy  promifed  to  pay  him  what  Jbould  he  found  P^4i«Triju 
owing  to  him  from  the  teftator.    This  was  held  a  good  confidera-  jj.  r^*  ** ' 
tion,  though  he  had  no  afTets,  becaufe  here  was  an  aB  doncy  viz.  Smith  ▼• 
accounting  at  the  plaintiff^'s  [defendant's]  requeft.    Freem.  Rep.  ?*J^ 
464.  in  pi.  635.  cites  Trih.  24  Car.  2.  Smidi  v.  Hawkins.  judgment 

for  the  de- 
feadaQtt  mfi.  %  Keb.  417.  pi.  8.  HiU.  s6  Car.  i.   B.  R.  $•  C.  tnd  bccauie  it  waa  after 

verdidy  judgment  in  C.  B.  Was  a/finned  in  error. 

23.  Defendant  being  executor  to  a  debtor  of  the  plaintiff^, /r^-  iKA.'jto. 
mifed  that  if  he  took  upon  him  the  adminifirationy  he  would  pay  him  his  ^'q'^^ 
debt ;  this  was  held  no  cohfi^cration.     Freem.  Rep.  434.  Mich.  s*.  c?  al- 
16*16.  B,  R.  Day  v,  Cawdry,    '  j«»<if«a 

?gataft  the 
plaintiff'. 

24.  The  plaintiff  counted,  that  in  confideration  hcy  at  the  requefi  \  Salk.  27. 
^the  defendanty  would  let  a  certain  gelding  of  his  to  hire  to  J.  S,  bey  ^^i\^'^ 
the  defendant,  did  undertake  that  the  faid  J.  S.  fbould  re^liver  ^1.  s^C. 
bim  to  the  plaintiff;  and  that  he  let  him  his  gelding  accordingly^  hyt,  that 
but  that  J.  S.  never  did  re-deliver  the  fame.     Adjudged  that  this  y^  ^": 
was  a  cpUateral  undertaking  for  the  z£t  of  another ;  and  therefore  theoi^a^ 
void  by  the  ftatute  of  frauds,  by  its  not  being  in  writing,  as  the  judges,  they 
fiatute  requires.    3  Salk.  .15.  Mich.  3  Ann.  Bourkmire  v.  Dar-  Jj??*!^ 

9^\  there  was 

great  van-, 
ctf  of  opinions ;  and  many  thought  it  out  of  the  ftatistei  becaufe  the  horfe  was  let  out  wholly  upoa 
the  credit  of  the  defendant ;  but  the  judges  of  B.  R«  wei^  unanlmoufly  agreed,  diat  it  was  wit^ 
fbe  fiatuic}  for  it  is  an  undertaking  for  the  aft»  and  to  nake  good  the  default  of  anothert 

( S)     What  ihall  be  1^  good  Aflumpfit  for  Default  ^  [  191  ] 

Certaittty.     [And  Pleadings.] 

[l,  iF  a  man  promifes  another,  in  confideration  that  he  will  affign  ijj^  |.  .^^ 

^  to  him  a  certain  term  to  pay  bim  loA  this  is  a  good  aifump-  S.  c.  but* 

Ct^  though  the  time  of  the  aiBgnment  and  the  payment  be  not  ap*  ^'  ^*  ^^ 

.   poinUds  ***"**'• 
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pointed  i  for  the  lol.  (hall  be  paid  in  a  conveBient  lime  aficr  the 

affignmentj  which  alfo  muft  he  made  in  conyenient  time  4  and 

f  ■■^■1  ^  he  Ihall  not  have  time  during  his  life.    Midi.  14  Jac.  at  Ser- 

«  Foi  15.   jeant's  inn,  between  Barnard  *  avd  Simon  adjudged^  and  the 

u.— v—— ^  judgment  affirmed  contra  to  the  opinion  of  Altham.3 

Stt  (U}  pi.        [2.  ffji.  be  indebted  to  B*  ioT  certain  things  to  him  fold,  and  CL 

49-  •<•  C.     comes  to  B.  and  promfes  him,  that  if  A^  nvould  not  payitifn  the 

money,  that  then  he  bimfelf  noould  pay  it,  an  a&ion  upon  the  cafe 

lies  for  B.  againll  C.  upon  this  promife,  if  A.  does  not  pay  the 

money  within  a  convenient  time ;  for  fo  fhall  the  promife  be 

taken,  viz.  if  A,  does  not  pay  it  in  a  convenient  time,  that  thea 

he  will  pay  it.    Mich.  42  &  43  £liz.  B.  R.  between  Sadler 

AND  Hawkes  adjudged  \  and  that  the  declaration  fo  generally  laid^ 

was  good  alfo.  j 

s  Rai.Rep.       [3-  If  ^  nian  declares  upon  a  promife  againft  an  adminiftrator, 

4S8.  Gar.  that  the  tefiator  was  indebted  to  him  in  lol.  by  obligation,  and 

9INXK  V.    .^gj^  2nd  the  defendant  being  his  adminjfirator  in  con/ideratioeie 

s/c.  Wt*  pramlffbrum^  and  that  the  ^mntiff  would fpare  him  till  fuch  a  cer- 

flttet  it  y     tain  time  after,  he  would  pay  knm  the  debt ;  and  avers  that  hi 

joU^  ^^  ^r^rf  him  till  the  time,  and  the  defendant  had  not  paid  him,  &c, 

work$  Mid    though  he  did  not  fay  that  he  would J^are  him  the  debt,  or  tofue  him, 

ht^y  thit     yet  it  Ihall  be  fo  mtended }  and  therefore  the  confideration  is 

Atii^beln^    good.    Hill.  22  Jac.  B.  R.  between  Gardiner,  and  Fenner 

tended  fe-*   and  his  Wife,  admkiiftratoEs  of  one  Baud,  per  curiam.] 

cundum 

fubjed^am  materiaro,  and  cannot  be  otberwife  intended  than  of  the  debt.  Another  eiceptton  waj,  that 
be  anrred  that  he  feared,  but  did  not  iitem  how  j  fed  noo  allocatury  be^aufe  a  negatilre ;  and  by 
t>oderidge  J.  iflue  Aiall  not  b«  taken  wheiher  he  fpared  or  not,  but  the  defendant  mik  ihew  bow  he 
has  fucd. 

So  where  [4-  In  an  adion  upon  the  cafe  upon  a  promife  by  A.  :^ainft 

the  declara.  B.  if  the  plaintiff  declares,  that  in  confideration  that  he  fold  and  de» 

Aa"  rij*c*dc-  ^^^'^^o  ^  defendant  ajleerfor  53/.  4  J.  the  defendant  fuper  fe 

fendaot  was  offidfiipfit,  and  tp  the  faid  B.  faitMully  promifed  to  pay  the  faid  538* 

indebted  to  4  d.  upon  xcqueft,  though  by  the  words  B.  aflumes  and  promyet 

hrm  m  fo  ^  himjtlf,  and  not  to  the  plaintiff,  yet  this  is  a  good  promife  to 

vrhich  the  the  plaintiff.    HilL  8  Car.  B.  R.  between  Lodyman  andSaun* 

kfbrefaid  A.  ]>£&$,  per  Curiam.    Adjudged  in  writ  of  error^  this  being  moved 

thfpi^  for  error.  Intratur  Fafch.  8  Car.  B.  R.  RoU  245.  and  the  ju^« 

tiff)  pro.  ment  |;iven  in  B.  affirmed.] 

m'tfed  to 

pay ;  and  fo  it  is  that  the  plaintilF  afltimed  to  pay  the  plainti/F.  The  court  faid,  that  it  bdng  after 
verdidij  they  wroald  amend  the  namet  he  having  well  deciaiedy  that  the  defendant  was  indited  t9 
Iiim*    Sid.  306.  pi.  25.  Mich,  x8  Car.  i.  B.  R.  Bedford  v.  Uffington. 

^*  ^*  ^?f  r5*  ^^  -^*  promifes  B.  in  confideration  B.  will^^rmiV  him  toJmve 

^f^p*"*  eertainjheep  atfoldage  in  certain  land,  that  he  willpay  tp  B,  as  much 

feems  to  be  AT  hefiould  definte^  and  avers,  that  be  defirvedjo  much,  liiis  is  not 

admitted,  ^qq^  to  havc  as  much  as  he  fliould  d^^e  ror  fuch  things,  be- 

Ua!  '^cep.  c^ivSc  it  is  but  in  nature  of  a  trefpafs,  and  not  like  a  taylor,  or 

tions  beiaf  *  fuch  like.  Trin.  IP  Car.  fi.  R.  between  Mdtton  Aia>BouGii« 

taken  to  the  xoN.    Adjudged  per  curiam,  in  a  writ  of  error  upon  a  judgment 

r^dmga  ^  ^^  inferior  court^in  the  town  of  Northampton ;  and  the  judge- 
ment 
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Ment  dmt  ghreiii  tcverfed  accordingly  1  which  leems  tiot  to  be  sitoiLRep. 

lawO  .  .  435;Ti«. 

-•  21  Jic. 

Bi  Rt  Kifif  T.  Sc^ptos.— ^S.  P*  adaitted  Hob.  5,  ia  pi.  9, 

[6.  If  jI,  is  indehtei  to  B.  in  lol.  and  thereupon  C.  promlfes 

B.  in  confideration  that  he  will  firbear  A.  till  fuch  a  day,  if  A. 
does  not  pay  Urn  the /aid  day  he  him/elf  nmll  pay  him  the  fame  day^ 
this  is  a  good  promife,  upon  which  B.  may  have  an  a£lion  againft 

C.  for  though  A.  had  the  whole  day  to  pay  it,  and  fo  impoffible 
forC  to  pay  it  the  fame  day,  if  he  did  not  pay  it,  yet  theyi^i* 

fiance  of  the  promife  is  topay^  and  the  time  limited  being  impqffibh^ 
is  void  J  and  then  it  ought  to  be  paid  upon  requefi.  Mich.  10  Gar. 
B.  R.  between  Rowlakdson  AKa  Simpson.  Adjudged  per  cu« 
riam,  in  a  writ  of  error  upon  a  judgment  in  Durham,  and  the 
judgment  affirmed  accordingly.  Intratur  Hill.  9  Car.  Rot.  aoi.] 

7.  If  the  plaintiiF  declares  that  the  defendant,  in  confideration 
that  be  nvas  indebted  to  the  plaintiff  in  divers  fums  of  moneys  promifed 
to  pay  him  loo/.  it  is  not  good  for  the  uncertainty }  per  Wray. 
2  I^.  30.  Trin.  30  Eliz.  B.  R.  in  pi.  35. 

8.  Aflumpfit,  to  pay  fo  much  as  would  content  him,  and  held 
good.  Lc.  123.  pL  167.  rafch.  3o£liz.  B.R.  Dellaby  v.  HafTels. 

9*  Aflumpfit,  &c.  in  confideration  the  plaintiff  would  make  the  Koy  €$m 
defendant  a  Uafe  of  fuch  lands y  he  promifed  to  pay  20/.  and  dleged  f**j|^^^* 
in  fa£lo,  that  he  had  made  him  a  leafefor  5  years.    It  was  moved  s.  c!^it 
in  arreft  of  judgment,  that  the  plaintiff  had  not  performed  the  Bcamona 
confideration ;  for  he  being  to  make  a  leafc,  &c.  it  Ihall  be  in-  u^^J*^ 
tended  a  leafe  for  life,  which  he  had  not  made ;  but  per  cur.  Uut  it  eight 
the  promife  being  general  to  make  a  leafe,  it  may  as  well  be  mn  to  be  a  \aSt 
tended  a  leafe  at  will  as  for  life^  which  leafe  he  might  determine  as  ^jfL-'  **"^ 
foon  as  he  made  it,  and  it  is  no  confideration  to  ground  an  adion  e  conua. 
upon ;  and  judgment  was  ftayed.  Cro.  £liz.  566.  pK  30.  Pafch. 
39  Eliz.  C.  B.  Fcreby  v.  Lurkin. 

ID.  Aflumpfit ;  whereas  the  plaintiff' was  in  treaty  with  the  de-  Bolft.  ^r. 
fendant  to  buy  ifat  oxen,  and  promifed  to  pay  for  them  infra  breve  Bricken- 
tempus  17  /•    The  defendant  thereupon  promifed  to  deliver  them  sf  c.'iS? 
to  him,  and  alleged,  that  within  14  days  he  paid  him  9/.  and  was  judged  tel 
ready  to  have  paid  the  refidue,  and  that  the  defendant  delivered  him  «w^ns^y» 
vne  of  the  oxen,  but  would  not  deliver  the  other.    The  whole  court 
held  the  promife  to  pay  infra  breve  tempus  uncertain,  and  no 
confideration  at  all ;  and  the  defendant  is  not  bound  to  keep  his 
oxen  for  him,  and  his  oiFering  to  pay  within  14  days  is  not  ma- 
'terial;  and  judgment  for  the  defendant.    Cro.  J.  250.  Mich. 
8  Jac.  B.  R.  Toulhurft  ▼.  Brickenden. 

lo.  Aflumpfit,    in  confideration  the  plaintiff  would  marry  his  sReO.Rtp« 
daughter,  be  promifed  to  give  her  a  chiles  party  and  as  much  at  his  e^^"°** 
death  as  to  any  of  his  children,  excepting  his  eldeji  fon  s  and  fliewed  foived«c« 
that  a  younger  fon  had  lool.    Refolved,  that  the  promife  of  a  coniingiy. 
child's  part  was  uncertain,  but  it  being  as  much  as  to  any  of  his  ^  ^ 
childreni    and  then  Ihewing  his  younger  fon  had  lool.  this  Cii.^r^rs 

was 
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dihum  «/     was  certain  enough.   And  judgment  for  the  plaintiff.  Poph.  14^*' 
ZW«/«.  Trin.  17  Jac.  B.  R.  SUvefter's  cafe. 

muftM  hit  •  /  V 

«laoghtQr*t  haiband  to  gWe  her  a  ebUd*s  f4rti$ii,  it  if  good|  fSsr  by  the  coftom  of  London  the  evidence 

Ictweea  tho  wife  and  the  children  it  certJua  cnottgh^  and  known  how  much  tvtry  child  ftall  hare** 

*  * 

12.  The  defendant,  in  confideration  that  plaintiff  would  many 
daughter,  promjfed  to  fay  him  2o  French  pieces  towards  the  wed- 

,  ding-dinner.  The  plaintiff  counted,  that  the  20  French  pieces 
amounted  to  *  6 1.  Englifh  money.  Exception  was  taken  that  this 
is  not  20  French  crowns ;  for  there  may  be  other  pieces.  Sed 
non  allocatur ;  for  French  crowns  are  the  common  coin  of  France, 
and  known  here,  and  it  fhail  be  intended  according  to  our  ufual 
fpeech*  Cro*  C.  194.  pL  5,  Trin.  6  Car.  B.  K.  Foynter  v. 
Poyntcr. 

13.  The  defendant  promifed  the  ^\zm6Sf  to  give  her  tool,  oa 
the  Jay  of  her  marriage,  and  mter^fof  it  in  the  mean  time.  After 
^  yerdi^,  it  was  objefked,  that  it  is  uncertain  what  was  meant 
by  the  word  (interefi).  It  is  true,  fome  ftatutes  mention  intereft, 
but  none  approve  it  \  but  per  tot.  cur*  the  plaintiff  had  judgment* 
1  Sid.  116.  Mich.  1658.  B.  R.  Cook  v.  Oliver. 

Keb.56i  14*  Affunmfit,  &C.  in  confideration  of  20/.  the  defendant  pr^ 

pi.  17.  and  mifed  to  pay  the  pLuntiff  10L  if  Cha.  Stuart  Jhould  be  king  tf  Eng-* 
^^^34*  if^id  within  I  a  months  next  following  (he  being  then  in  exile }• 
Tappio, '  It  was  moved,  that  here  was  no  confideration,  becaufe  at  the 
s.  p.  ex-  time  of  the  promife  Cha.  Stuart  was  king  of  Engbmd*  But  the 
^y*  court  held  the  confideration  good  ^  for  the  words  are  to  be  takea 

according  to  the  fubjeA  matter,  the  king  being  at  that  time  out 
of  pofleffion ;  and  the  promife  muft  be  intended  to  pay,  &c^  if 
he  be  in  poffei&on  within  the  12  months*  i  Lev.  33.  Pafch. 
13  Car.  2.  B.  R.  Andrews  v.  Heme. 
Keb.  776«  '5*  Plaintiff  declared  of  a  communication  between  the  plaintiff 
pi.  1*5.  and  defendant,  concerning  the  iari  of  certain  wood;  and  that  there- 
Micb*  16  upon  it  fvas  ag;reedi  that  the  drfendantjhould  give  to  theplaintifis* 
B^R?Vai.  p^  fiome  for  all  the  bark  of  fuch  woods  as  the  plaintiffs  mouM 
fry  ▼.  Plees,  cut,  and  that  thereupon  the  defendant  promifed  to  have  ready  fuch  a 
S.  C.  fays,  j^  articles  purporting  the  agreement,  and  an  oUigation  for  perform' 
h^rthat  ««^'  thereof,  without  faying  in  whatfum,  &c.  The  declaration  is 
the  defend,  not  good  for  that  reafon,  and  a  certain  fum  cannot  be  intended^ 
*"\^"^^'  becaufe  the  number  of  feams  are  altogether  uncertain ;  but  the 
^iml  juftices  held,  that  this  being  after  verdi^l  upon  general  iffue,  was 
bond,  and  cured,  but  if  it  had  been  upon  demurrer  or  fpecial  iffue,  it  had 
**^"i?-     ^cn  naught,    Sid.  270.  pL  25.  Trin.  17  Car.  2.  B.  R.  Pleafc 

aaay  be  re-  t>«ir-„ 

dnced  to  a      ▼•  iraltry. 

utiofdipg  to  the  v^w  of  the  book  (bark]  and  flu^  not  bate  ploded  ooo  afiiunpflt« 


SStiottH  [of  Aflumpfit. J  J  293 

(T)  What  will  be  a  good  Confideration  to  main- 
tain an  Action  [againji  LawJ\  [^^^  wbatjhall 
be  f aid  agalnJl  Imw,^ 

[i.  |F  the  confideration  of  an  aflumpfit  to  the  att$i^ney  of  the  plains  RoIU  Rep, 

*  tiffin  an  a^iion  t^ter  judgment ^  when  his  warrant  of  attor-  3^5  •  P*- 19* 

ncy  is  determined,  be  that  he  [ball  acknowledge  fatlsfaEi'ton  of  the  ^' ^45  ^T 

judgment,  this  is  not  lumcieut  to  maintain  an  action  upon  the  ed. See 

cafe,  becaufe  it  is  againft  law  for  him  to  acknowledge  fatisfac-  ^^'  ^ttoj- 

tion  after  the  warrant  determined,  without  the  confent  of  the  ^V.^l  cl 

plaintiff  hunfelf.    My  Rep.  14  Jac.  Payn  against  Chute.]  and  the' 

'-  notes  there. 

[2.  If  a  man^r  money  given  promifes  to  ferve  certain  procefsy  this  RoU.  Kep. 
is  not  a  good  confideration,  becaufe  it  is  againft  law ;  for  it  is   lu^'i^*'*** 
extortion.    My  Rep.   i3Jac.  Sherlt  against  Parker.     Ad-  pjkw^* 
judged,  for  this  is  extortion  in  the  (heriff  to  take  it  j  and  there-  s.  c.  ad- 
fore  unlawful  in  *  the  giver  of  it.  Contra  Hill.  10  Jac.  B.  between  ^^^S^  ?^; 

BOOTHBT  AND  ALPORT.]  for  by  Vole 

Ch.  J.  it  ia 
contniy  to  the  ftatute^/ W.  x.  [3  E.  i.  cap.  16.3  for  the  fterifl^to  take  money  for  fervlng  procefs ; 
and  by  Dodderidge,  if  It  be  uniawfu)  in  the  Sheriff  to  take  the  mooey^  it  is  unlawful  in  the  plaintiff  t» 
five  it  to  him.— S.  C.  cited  C(^  Litt.  36S.  b.  *  r  t 

f  3.  If  an  executor  fues  execution  by  elegit^  and  B.  ajtrangery  as  Cro.  j. 
a  friend  to  the  executor^  in  confideration  that  the  fherjff  nvould  exe^  s?C^tnd^'. 
cute  the  faid,elegit  forthwith,  and  of  6d.  to  him  paid  hy  the  fjeriff',  by  War. 
promifes  to  pay  him  60  L  upon  which  the  fheriff  executes  the  writ  j  hurtonj.^ 

?et  no  a£lion  lies,  becaufe  the  confideration  is  againft  the  law j  JVd'^h^n* 
or  the  flierifF  ought  to  do  his  duty  without  reward,  and  this  60  L  fofficient 
is  not  any  difcharge  of  the  fees  due  to  thejheriffhy  the  ftatute,  being  confidera- 
given  by  a  ftranger,  and  not  exprefled  for  them.     Micli.  3  Jac.  ^y^i/^Jl| 
S.  between  Bridge  and  Cage.    Adjudged.  J  the  other 

which  is 
unlawful.    Wherefore  it  was  adjudged  for  the  defendant.  Noy  in.  S.  €•  dhd  judsmeaC  thrt 

ihe  pUindff  nil  capiat  per  breve  by  the  ftatute  32  [13]  H.  6.  which  avoids  it. 

[4.  If  a  man  hrings  a  capias^  which  he  has  againft  A.  to  the  1^*  ^V-\  pl* 
Ihniffy  anipretjs  him  that  hi  imll  make  J.  fi.  hisfpectaJ  htdliff^  and  ^^^\^^ 
promifes  him,  if  he  will  make  him  his  ipecial  bailiff,  that  if  J.  S.  B.  R.  Pal- 
\AJ\  efcapes  from  the  bailiff,  that  be  vjtU  bring  no  aBion  for  the  ^^ ^* 
efcape  againft  him,  this  is  an  affumpfit  upon  which  an  a£bion  bilwke 
lies,  if  he  brings  any  adion  for  the  efcape  againft  the  (heriff.  s.  c.  ad« 
Pafch.  32  Eliz.  B.  R.  between  Paumsr  and  Smalbrooke,  ad-  J?2'*j**/* 
judged  5  and  34  Eliz.  the  fame  cafe  affirmed  in  a  writ  of  error ;  tiff.tl^* 
and  there  in  32  Eliz.  faid,  that  it  was  fo  adjudged  Trin.  32  £liz.  s  Le.  217. 
fi.  R,  between  Shoolbrooke  and  Selman.I  (l:,?^^* ' 

'*  Hul.  31 

flix.  B.  R.  the  S.  C.  m  totidem  verbis.  .Ow.  97.  S.  C.  by  the  name  of  DABRiocKcouar 

'v.  Smallbkookb,  adjudged  for  the  plaintiff.  Cro.  B.   178.  pi.  9.  S.  C.  Pafch.  3a  Ellc. 

B.  R.  adjudged  for  the  plaintiff.  ■  Cro.  £.  271.  pL  2.  [i4']  HilL  34  Eliz.  la  the  exchequer- 

chamber,  S.  C.  and  tbejudcmest  wa»  affirmed. 
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Noy  7^*  [y.  If  -//.  be  cuthweJ  at  the  fait  ^fB.  upon  a  procefs  for  debt^ 

SaU^S.^  and  pramifisj  in  confidiration  that  C  ajfranger,  tvi/I  arrejl  Irf .  c(^ir 

thstitit    *  a  capias  utiagatum  upon  this  outlawry,  Ht^i  h$  will  ptj  him  40  a 

void  1^  tbe  this  18  uo  good  confidcration  to  have  an  a£iion,  though  he  ^ews 

tfiidjttdcl  "*  ^*^  declaration  that  he  noas  rfttr  made  afpecial  baimto  the  (he- 

nicnc  ac-  rifF  to  arreft  him  thereupon,  by  a  warrant  to  him  dire&ed ;  for 

con^^BS^r*  this  is  extortion^  and  the  {heriflF  might  bv  fuch  means  extort  from 

XT?%tf*  *^^  fubjc£k  great  fees  for  the  doing  his  duty.    Mich,  aajac^ 

dJw  V.  s«i.  B.  R.  between  Faldoe  and  Salter,   per  curiam,  in  arreft  ; 

ter,  s.  C.  3iid  after  Pafch.  i  Car*  this  being  moved  again,  it 'was  adjudged 

^rdfSy?"  P^^  totam  curiam  againft  the  plaintiff,  becaufe  the  bailiff  is  the 

for  2  pro-*  officer  of  the  (heriff  and  his  fervant.    This  is  entered,  Trin. 

aifc  to  the  ^^  jac.  B.  R.  Rot.] 

ibenn  or  •' 

liU  officers  to  give  whit  was  not  a  <iue  fte  was  cctortaoa.  ■■  ■  Lt.  54.  Batho  ▼.  Salter*  S.  C.  ad^ 
judged  for  liie  ylaintiff.  ■  Bvt  an  aflompfit  made  to  ^  Jhaager  to  go  4tiJ  Mf  tbt  fkriffta  snak« 
csecotioot  is  (oody  and  an  aflumpfit  Ues.  Noy  76-  cite*  it  ai  vouched  and  i^greed  In  one  A,udky*» 
csUe— — *— Lat.  56.  S*  P.  agited  by  Jones  and  Doderidge  J«  but  Ciew  Ch.  J.  doubted. 
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•  S.P.  fo  r^*  \(  A.  keeps  a  mereet^s  Jbop  in  a  town»  ^nd  i?.  comes  there, 
being /ar  a  and  will  fct  Up  fliop,  and  takes  ail  the  braided  nvare  of  A.  at  a  cer* 
bot  not  to  *  ^^  price,  and  in  confideration  thereof  A*  promifes  B.  not  to  keep  attf 
lyfeatrade  mercer^ s  Jbop  zftCT  within  the  faid  tovm^  this  is  a  good  confidera-i 
icneruiijf  ii  fion  to  maintain  an  a£lion  U|>on  the  cafe,  if  he  after  keeps  a  ttkojk 
^^^Buiftf  *  there :  for  the  reftraint  of  his  trade  is  but  in  ♦  one  place ^  and  every 
t3(.  Mich,  i  man  may  for  a  confideration  fell  the  liberty  that  the  law  gives 
>'•  him;  but  otherwife  it  is  where  the  reftraint  is  by  compulCon,  as 

y    y  kj  by-laws^  (as  it  feems  t  »t  was  2  H.  5.)  Mich.  18  Jac.  B.  R 

>  -'  ^*  between  %  JoLUFFfi  and  Broad,  adjudged  per  curiam,  contra 
Jac.  Rogen  to  the  opinion  of  Haughton.  Mich.  19  Jac.  This  judgment 
T.  Parry,  was  affirmed  upon  a  writ  of  error  in  the  exchequer-chamben 
32^'.^c.  ^^^^  ^4  ^^^'  ^-  ^*  between  ||  Gosse  and  Pragnel,  adjudged 
butnot's.P.  in  a  writ  of  error  upon  a  judgment  in  bank,  where  it  was  fo 
--S.  C,  adjudged  alfo^  where  the  promife  was  in  confideration  of  a  mar^ 
Ch!*I.  ^^^  ^f  ^^  plaintiff^  with  the  daughter  of  the  defendat^f  who  mad^ 
Parker,  who  thc  piomifc.    Intratur  Pafch.  24  Car.  Rot.  217.] 

laid,  that 

he  had  caufed  the  roll  to  be  fearcbcdy  and  thc  cafe  ia  wrong  teported  in  Bnlft.  13^  For  diat  the  ie« 
folution  of  the  judges  was  not  grounded  •{>on  iCi  being  a  particular  reftraint,  but  ttpon  itt  k^i  a  fdr^ 
tlcular  reftraint  witb  d  ewffidnation,  and  that  the  ftrelj  Ues  on  thofe  words,  thhogh  as  tfaey  ftand  19  tbt 
took  tfaey  do  not  feem  matertal.     Wmi.*a  R^  iS6.  HtU.  1711.  B.  R.  Mitdiel  ▼•  Reynelda. 

X  S.  C.  adjudged  $  but  if  the  reftraint  had  peen  general,  or  of  on  a  a^erfion,  or  without  a  confidcri* 
tion,  it  would  be  otherwife.     Noy  9S.  ^y  the  name  of  Jelliet  v.  Bread.  Affirmed  in  error  bf 

a]l  the  juftices,  except  Tanfield,  who  faid  nothing  againft  it.  Jo.  13.  S.  C.—— Affirmed  In  the  ex« 
cheqoer  by  all  the  jofticcs,  Mich.  19  Jac  Cro.  J.  597.  S.  C. -i  -  S.  C.  adjudged  by  aU  the 
juftices,  but  Haughton  contra.     ^  Rqjil  203.  JoHie  v.  Brc^. 

Mafter  takes  obllgarion  of  an  apffretttice  not  to  taercife  h'u  crafi  withiti  t^efame  toton  in  ^jtaru 
Adion  Ues  no^forufing  the  craft  within  the  4  years.     Mo.  1x5.  pi.  259.  Patch.  20  Eliz.  Anon. 

S.  Pt  Mich.  43  &  44  Elia.  C.  B.  Ow.   143.'  Claygate  ▼.  Batchelor.»        ■  S.  P.  aa  to  u£ag 

his  trade  in  tl|e  CMnepIaee,  and  the  bond  a^judigcd  void  $  but  a  difference  taken  between  a  bondneU  4 
frvrmfe*  Mar.  191.  Pafch,  iliCar.  p.  R.  Barrow  v.  Wood.^^-^—^ame  diflrieoce  taken  Mich* 
I  Jac.  1.  C.  B*  3  Lev.  241.  Clerk  v.  the  Taylors  of  Exeter.  — S.  P.  Mich.  29  Elix.  Mo.  242. 
pi.  379.  A;ion.«— 3  Le.  ^l^^  [^*  289.  Mich.  Jo  Elis.  S«  C.  hy  the  name  of  die Blackfmidi^ 
jafc. 

II  A  gecieral  reftraint  makes  the  bond  void ;  and  (b  as  to  a  particular  place,  unlefs  there  be  a  cwfi* 
dtTa:'io9\  but  a  confideration  WiU  make  it  good.  Allen.  67.  Trln.  24  Car,  B.  R.  Pnignell  v.'Gofli;. 
— oi-And  cites  it  as  adjudged  la  F^ward*s  cafe.-.— S.  P.  by  Roll  Ch.  J.  Sty.  lix.  Trin.  24  Car. 
P/agn«U  V.  CoS; 

S.  P. 
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•  S.  p.  nar*  77*  Tna.  tS  Cat.  C.  B.  but  If  «ne  be  bouad  that  be  wlffimi  nje  hit  trsdt^  it  is  no  good 
ftond.    Anon*     '         See  cit.  Tnde  (F)  per  totunu 

[7*  If  A*  and  B*/Aiy  at  tables^  and  thereupon  in  conCderation 
tlic  platnttff  promfes  to  *give  its  mare  to  the  defendant,  if  be  tvUisfve 

fanus  at  tables^  the  d^indant  promifes  to  pay  $  L  to  the  plaintiff  if 
e  Hvins'&zt^xoit^  this  is  a  good  confiderationi  by  reafon  of  the 
hrzardf  though  this  is  no  lawful  game  for  every  perfon.    Mich* 
o  Car.  B.  R.  between  Sutton  and  Jones,  per  curiam*  Intratur 
Mich.  9  Kot.] 

£8.  In  an  a£iion  upon  the  cafe,  if  the  plaintiff  declares  that  Kob.  67.  pt« 
whereas  he,  at  the  requeft  of  the  defendant,  foUdted  and  profe-  73*  s.  c.  . 
cuted  ^fuH  in  B.  R.  in  trefpafs,  in  nvhicb  the  defendant  ivas  plain^  cfirUbT' 
tiff  againfi^.  the  defendant  promifed  to  pay  the  now  plaintiff  lOO  L  Wray.) 
uiis  is  a  good  confideration,  and  not  againft  the  law ;  for  it  ia 
lawful  for  a  man  to  be  a  folicitor  upon  a  fpecial  retainer,  if  it  be 
not  for  maintenance.     Hob.  Rep.  93.  between  Worthington 
AND  Ga&ston,  Mich.  22  &  23  Eliz.  Rot.  378.] 

[9.  If  A.  makes  a  leafe  to  B.  and  the  leffee  covenants  to  pay  quit"  P>lm.  i6f  • . 
rents,  and  to  repair,  and  B.  together  with  C.  at  the  requeft  of  B.  ?'  ^  ^* 
enter  into  an  obligation  of  1000/.  Jointly  and Jeverally,  to  A.  fir  the  |bid.  189!* 
.p99firmance  qf  the  covenant,  and  after  the  quit-rents  are  behind,  S*  C-  l>eid 
and  the  houfe  is  not  repaired,  whereupon  j4.  arrefis  C.  upon  the  rJbfeaftB***' 
obligation,  and  thereupon  C.  pays  all  the^  arrears,  fcil.  33  1.  and  Dodcridge,) 
promifes  to  repair  the  houfe  before  a  certain  day  after,  and  in  ^^  ^ 
eonfderation  thereof  A.  promifes  to  C  tofue  B.  upon  the  faid  obli-  SacnSn* 
gatidn,  and  to  pay  to  himfo  much  as  hejhould  recover  upon  the  faid  and  pmmiff 
obligation,  orfbould  have  by  comp^ttion  with  B.  and  after  fues  B.  and  ^^  «n««ntain' 
compounds  for  34 1.  an  a^ion  upon  the  cafe  lies  for  C.  againft  A.  ^.^4^ 
upontbis  *  promife;  for  it  is  not  maintenance  in  C.  for  all  that  he  judgmeDC ' 
did  and  paid  ought  to  have  been  performed  by  B.  himfelf,  who  J'**  ^^ 
was  the  priilcipS.    Trin.  19  Jac.  B.  R.  between  Morris  and  piintjff. 
Badger,  adjudged)  this  being  moved  inarreft  of  judgment.]        *[  ^pd  1 
[10.  If  A.  promifes  B,  an  attorney  of  B.  that  in  confideration  S.  c.  cited 
that  he  willfolicit  a  fuit  which  J.  S.  has  in  chancery,  that  he  will  ?*!li*9' 

{\ive  him  3  /•  4  ^.   every  term,  this  confideration  is  not  againft  wiUbn  v. 
aw ;  for  an  attorney  in  one  court  may  be  a  particular  folicitor  in  Peek,  S.V. 
another  court;   but  not  a  general  one.    Mich.  12  Jac.  betv/ecn  ""^"*'^ 
Leach  AND  Penton,  per  curiam.]  pU.Pafch. 

5  Car. 
B.  R.  Tmuksbt  ▼•  Waiibn.  All  the  court  conceived  that  an  attoroey  may  very  weQ  be  a  folicitor 
for  hit  client  in  other  courts,  as  well  as  in  the  court  where  he  is  attorney,  and  a  promife  to  pay  hina  fot 
It  is  lawful.  ^  But  if. a  perfon  of  fuperior  rank  fhouid  do  it,  it  would  be  maintenance.— Jo.  xot.  pl«  %• 
Trin.  4  Car.  B.  R.  S.  C.  adjudged.— Mar.  78.  pi.  123.  i'afch.  15  Car.  S.  P.  cited  per  cur.  I» 
have  beiu  adjud|^  in  B.  R.  in  one  Kelway*i  cafe. 

[11.  If  A.  folidts  a  fuit  for  B.  in  chancery  at  his  requeft,  and 
after  they  reckon  infimul,  and  upon  the  reckoning  the  fees  ofthefoli* 
eitor,  and  the  money  laid  out  by  him  comes  to  6L  and  upon  this  B« 
fays,  in  confideration  that  A,  will  fie  for  him  a  latitat  out  of  the  binges 
bench  againjl  J*  S.  he  promifes  to  pay  him  the  faid  6  /.  though  it. 
fliould  be  admitted  the  ground  is  ill,  viz.  that  the  61.  was  not 
due,  becaufe   this  folicitatibn  is  againft  law  and  maintenancci 

vet 
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St  It  feems  the  fulng  the  latitat  will  be  a  good.confideratioQ. 
icb.  13  Jac  B.  dubitatur^  between  Lbach  and  JPentok.] 
Afiumpfit,  [12.  If  ^.  be  Miged  to  S.  in  an  obligation  ibr  40  L  up6n  cons'* 
for  that  H.  Hon  fir  the  payment  if  20  L  and  A.  eflbigns  [el^gns]  himfeifj  fo  that 
«rA««w-  **  ®^*  knows  not  how  to  come  at  his  debt  \  whereupon  C.  ajtranger^ 
Itdgtd « rv-  in  confideration  of  certain  herrings  given  to  him  by  3.  and  that  Bm 
€9gm$^eof  ji^jl  ajfign  the  f aid  obligation  to  C.  with  a  letter  of  attorney  to  put 
^m^sS  ^  ^^  ^^^f  promifes  to  pay  the  faid  20  L  this  is  a  good  confideration 
mfttrwarit  to  havc  an  a6Hon ;  though  it  was  obje£ted  max  the  buyine  of 
4^#j'  '**  debts  is  againfl;  law  \  but  if  that  be  void,  yet  the  giving  of  the 
J  bit  U9dt,  herrings  is  *  a  confideration.  Mich.  7  Car.  B.  R.  oetween  Mi« 
W9b9ine0n'  CHAEL  AND  Carpen,  adjudged }  tlus  bcing  movcd  in  arrelt  of 
fijeratmtbc  judgment.] 


fUntiff  J       O     -       J 

would  ^fn  the  retcgnhuinet  tc  Mmf  pnmjitd  ff^rfy  &€■ 

confidenQoa  to  affii^n  a  recognisance  over  it  nnlawfo),  ai 


It  was  moved  lA  aneft  of  judgment,  that  a 
and  maintenaneei  and  fo  not  good.  RcfolTcd 
per  tot.  cor.  that  an  affigoment  of  a  debtor  a  recognieance  to  a  ftranger^is  a  void  confideration ;  but  ao 
affignment  of  it  to  the  tartenaat,  by  way  of  difehargc  of  hit  laod^  u  dearly  lawfoL  Cio.  Elis.  551* 
ph  %•  Pafch.  39  Elix.  B..R.  Barrow  ▼.  Gray. 

Afloinpfity  to  give  fo  much  money  iff  tnipderathi*  the  other  vf9iild  dffign  to  him  «  judgment  chtahed 
agtbi/t  7.  5.  Ill  the  mmpaVt  ceart»  It  was  moved  that  this  is  a  chofo  in  adion  not  aflignabky  and  if 
ft  wasy  It  it  maintenance }  but  per  cariam,  it  is  a  good  confiderationy  and  it  is  common  for  one  to  gK*« 
■■other  a  letter  of  attorney  to  fue  execution  in  the  name  of  him  who  gave  it>  Sid.  iia.  pi.  j  i .  Trin. 
16  Car.  %,  I^oder  V.  Cheflyn.-  ■  ■'  ■  Keb.  744.  pK  35.  Leaders.  Cbefleliny  S.  C.  and  judgment  fof 
the  plaindfft  nifi  |  4!though  it  tMi  a  Judgment  hy  uUdicit^  which  is  but  an  avoid* 

^^^^  [13.  If  A.  being  a  clerk,  promifes  B.  in  confideration  that  B. 

(A)  pU  6-  ^^^'  procure  him  to  be  reilor  of  a  donative  church,  with  cure  if  the 
S.  C.  and  fouU  of  the  gift  of  the  ting,  (as  the  cafe  was)  to  pay  to  B.  10  /•  this 
^^■•*'*  is  not  a  good  confideration  to  maintain  an  a^iion ;  for  it  isfmony^ 
*"*  and  againft  the  law  of  God | and  man.    Mich.  9  Car.  B.  R.  be- 

tween Mackalle^  and  Toddrick,  per  curiam,  in.  a  writ  of 
error  upon  a  judgment  in  the  court  of  the  Tower  of  London^ 
upon  this  promlfe,  which  was  to  procure  him  to  be  re£lor  of  the 
Tower,  which  is  a  donative  with  cure  of  fouls  of  the  king's 
gift.  Intratur  Trin.  9  Car.  Rot.  714.  Pafch.  10  Car.  This  was 
[  297   ]  fo  refolve'd  again  by  all  the  court,  and  the  judgment  given  in  the 

Tower  reverfed  accordingly.] 
See  tit.  [14.  If  a  man  promifes  to  pay  ufefor  the  forbearance  of  tnoney^ 

!^^"'inSt  ^cco'^^"*?  ^^  ^^^  ^^^*^  ®f  J^°  ^'  for  the  100 1.  per  annum,  though 
cafe  of  this  is  not  made  void  by  any  ftatute,  yet  it  is  void  by  the  common 
Cibfon  Y.     lanjo^  and  not  any  good  confideration   to  maintain  an  a£^ion. 

WiiuM*.  ^cl**  ^*  J*^'  ^*  ^'  ^  ^^  ^^  ^f  Oliver  aHd  Ouve,  agreed 
1 10,  I « I  •    per  Doderidge  &  Whitlock.] 

Jac.  C.  B.  It  was  agreed  by  counfel  of  both  fides,  that  cohtrafts  and  obligations  for  payment  of  in<« 
tcrcft  for  forbearance  of  the  money,  is  good.  '  1  It  is  no  unbinful  confideradon  to  pay  inti« 
retty  not  being  more  than  is  pcrmiited.  Cro.  C.  273.  pi.  9.  Mich.  S  Car*  B.  R.  in  cafe  of  Hanis 
V.  Richards. 

» 

[15.  If  ^.  promifes  B.  in  cofftderation  of  a  marriage  between  Am 
and  C.  the  daughter  of  B.  that  he  will  pay  to  A.  [J9.]  100  /.  at  a 
time  after,  and  in  the  tnean  time  to  pay  according  to  die  rate  of  SL 
for  the  intere/f  thereof,  this,  is  a  good  confideration,  eipecially  it 
being  upon  a  marriage,  and  not  for  money  lent.  Ttin.  x  o  Car. 
B.  R.  between  Chafltn  and  Displine,  adjudged  in  a  writ  of 

error 
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tfhor  upon^  judgment  in  B.  and  the  firft  judgment  affirmed.  In- 
tratur  Pafch.  lo  Car.  B.  R,  Rot.  202.  and  then  cited  Pafch.  5 
Car.  Rot.  134.  B.  R.  between  Norton  and  Hinchley,  adjudged 
accordingly.] 

[16.  If  A.  furrenders  a  copyhold  to  B.  upon  condition  that  if  he  See  tit. 
pay  80  /.  to  B.  at  a  certain  day,  then  the  furrender  (hall  be  void,  ^"^^  ^^l 
and  after  it  is  agreed  between  them  that  A,Jhall  not  pay  the  money,  Snd^the  ^* 
but Jball  forfeit  itj  and  in  confideratiou  thereof  £.  promifes  to  pay  to  A.  note*  there* 
at  a  certain  day,  6a  /.  or  6  /.  per  annum  from  the  faid  day,  for  uft 
and  intereft  of  the  faid  60  /•  ////  //  be  paid.     In  an  a£bion  upon  the 
cafe  upon  this  promife,  this  is  a  good  confideration  \  for  this  6 1. 
mall  be  taken  to  be  interejfe  damnorunty  and  not  lucri,  and  cnly  li-« 
mtted  as  a  penalty  for  non»payment  of  the  60 1.  as  a  nomine 
poense  in  an  obligation  with  condition.     Mich.  22  Jac.  B.  R.  be- 
tween Oliver  and  Oliver,  adjudged ;  this  being  moved  in  ar« 
reft  of  judgment)  the  which  intratur  Trin.  21  Jac] 

17.  The  plaintiffs  declared  that  they  were  proprietors  of  certain 
^pods  ifi  p^ejfton  of  one  A,  agwnft  whom  J.  S.  the  defendant  hadcom^ 
menced  a  feigned  fuit  in  the  ecclefiafiical  courts  in  the  name  of  one  C. 
Hvitb  intent  to  get  the  goo^spUo  his  pojfejjion  ;  and  promifed  the  plain^ 
tiffs  that  if  they  would  fuffer  him  to  recover  the  goods  by  the  faid  fuit ^ 
be  would  render  them^  a  true  account  of  the  goods  ;  and  (hewed  that 
1*  S.  did  recover  the  goods  by  fuffcrance  of  the  plaintiffs.  This 
m^  an  unlawful  fuit  for  J.  S.  fo  to  fue  in  the  names  of  others, 
and  therefore  it  cannot  be  a  good  confideration ;    and  awarded 

Suod  querens  nil  capiat,  &c.  Le.  179.  pi.  255.  Trin.  31  Eliz, 
L  R.  Fi(h  and  Brown  v.  Sadler. 
x8.  K.  having  a  houfe  adjoining  to  a  prifon,  and  to  which  the 
gaolers  ufed  to  fend  their  prifoncrs  to  be  fafcly  kept,  in  conftdera^ 
tion  that  they  committed  a  prtfoner  to  him  to  keep^  by  which  he  might 
make  profit  by  uttering  his  meat  and  drink  as  he  ufed  to  do,  promifed 
to  keep  himfafely^  and  tofave  the  gaolers  from  all  efcapesy  whereupon 
they  committed  the  prifoner  to  him,  &c.  It  was  held  that  the 
uttering  his  meat,  &c.  was  a  good  confideration.  Cro.  £.  123. 
pi;  2v  Hill.  3i  Eliz.  B.  R.  Barklcyv.  Kempftow. 

19.  AffumpGt.  Wliereas  Hit  plaintiff  claimed  to  have  a  title  to 
certain  lands  in  D.  in  conf  deration  that  the  plaintiff  ajfumed  to  qffign 
his  right  and  intereft  to  the  defendant^  he  promifed  to  pay  him  40  /. 
it  was  urged  that  this  was  an  unlawful  confideration,  and  againft 

the  ftatute  of  32  H«  8.  cap.  9.  for  it  appears  not  that  the  plain-  r  298  1 
tiff*was  in  poffeflion  by  the  fpace  of  a  year  before,  and  fo  could 
not  aiBgn,  nor  that  the  defendant  was  in  poffeffion  fo  as  to  take 
by  releafe  \  but  the  exception  was  difallowed,  becaufe  it  ftands 
indifferent  whether  he  was  in  poffeffion  or  not.  The  plaintiff 
had  judgment.  Cro.  £.  pi.  23.  Mich.  31  &  32  Eliz.  B.  R. 
JDobbins's  cafe. 

20.  Affumpfit,  &c.  for  that  defendant  being  arrefled  at  the  plains 
tiff  *s fuit  in  confideration  that  the  plaintiff  would  pennit  him  to  go  at 
large^  and  would  give  authority  to  the  bailiff  to  that  purpofcy  he  pro^^ , 
mifed  to  appear  at  the  return  of  the  procefs^  or  would  give  the  plaintiff 
10  /•    It  was  moved  in  arreft  of  judgment^  that  the  prcmife  was 

Vol.  L  '    Z  vgid^ 
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voidj  betUg  coftMry  ^o  the  ftatute  of  23  H.  6.  but  GaWdy  afid 

Qench  held  it  good,  being  ihade  to  the  plaintifT,  who  had  autho* 

rity  to  difpenfe  with  his  appearance ;  but  if  it  hzd  been  made  to 

the  (heriff  himfclf,  or  any  other  to  his  ufe,  it  had  been  within  the 

equity  of  the  ftatute.     Cro.  Eliz.  zpo*  pL  i.  Mich«  32  &  33  Eliz* 

B.  R.  Milward  v.  Clark. 

)  U.  136*        2T.  AfTumpfit,  Jhr  that  a  precept  was  awarded  tc  a  bailiff'  ta  a/- 

pl»  3*5*        tacb  the  goods  of  S,  and  he  attached  him  by  two  quarters  of  corn^  and 

cordingly*  '  delivered  tbein  to  the  then  plaintiffs  to  deliver  them  at  the  next  courts 

and  after,     and  the  defendant  affumed  tofave  him  hat^efs.     It  was  the  opinion 

wards  judg-  ^£  ^jjg  court,  that  the  confideration  was  void,  and  againft  law  % 

gi?ejiagainft  ^^  attachment  cannot  be  of  corn  out  of  facks^  but  if  it  might, 

thepiaiodff.  it  Ought  to  be  kept  by  tlie  bailifT,  and  not  delivered  out.  of  his 

hands.     Cro.  E.  230.  pL  20«  Pafch.  33  Eliz.  B.  R.  Mead  v« 

Bigot. 

So  where  A.       22.  A.  entered  into  a  bond  of  200  /.  to  B.  Afterwards  A.  gave  all 

the  plaintiff  her  goods  to  R.  for  payment  of  her  debts  i  the  defendant  pretending  that 

that  B.  'the    f he  bond  was  read  to  R.  as  a  bond  of  I  oo  /.  only^  promifed  the  plaintiff 

father  of  C.  that  if  he  and  two  witneffes  would  depofe  before  the  mayor  of  i.  that 

the  defend-    ^^^  g^^^^  ^^^  ^^^j  f^  ^^^  obligor  OS  a  bond  condltimed  for  payment  tf 

^ebtedto  A.  200 /.  that  be  would  pay  the  money •  The  plaintiff  and  two  other 
for  malt,      pcrfons  did  depofe  before  the  mayor  of  L.  accordingly.    Ad* 

^i^c^ndfra-  J^^S^^  ^^^  ^^  ^'^  ^  lawful  oath,  and  a  good  confiaeration. 
7»ntLrA.   Cro.  £.  469.  (bis)  pL  21.  Hill.  38  Eliz.  B.  R.  Knight  v.  Ruflu 

ivould  bring    WOrth. 
tKVO  tuit- 

iteffii  before  ajufticeof  feacif  wboJbmlJ  Jepofe  m  eatb  that  B»  VfMsfo  indebted  f«  A»  prm^ed  paymmtp 
and  avers  that  he  brougnt  two  witneHci  who  did  fwear,  icz,  Vaoghan  Ch.  J.  was  agaiaft  Coonte* 
nancing  thefe  extrajudicial  oaths  ;  but  Windham  and  Atkins  thought  it  not  a  profane  oath»  nor  within 
the  ftatute  of  king  JameSy  becaufe  it  tended  to  the  determining  of  a  contrdverfy  \  and  accordingly  the 
plaintiff  had  judgment.  Mod.  166.  pi.  4.  Mich.  15  Car.  2.  C.  B.  Amie  v.  Andrews.— —Freem* 
Kep.  133.  pL  155*  S.  C.  accordingly,  and  judgment  for  the  plaintiff..  ■  So  of  a  promife  by  de- 
fendant to  pay  the  money,  if  the  plaintiff  would  take  an  oath  that  it  was  due  to  him  \  and  die  plaintiff 
averred  that  he  fwore  it  before  a  mafier  in  cbanftry  \  and  adjudged  for  the  plaintiff.  fiLaym.  1 53.  Fafch. 
iS  Car.  1.  B.  R.  Bretton  v.  Prcttiman.  Sid.  283.  pi.  17.  Bretc  v.  Prettiman,  S.  C,  accord- 

ingly.  %  K.eb.  26.  pi.  55.  S.  C.  adjomatur.— Ibid.  44.  pi.  91.  S.  C.  and  held  it  a  good  con- 

fideration, be  it  before  a  mailer  in  chancery,  or  befcre  any  ntan  Uvingf  this  being  intended  of  a  folemn 
catb  ;  and  judgment  for  the  plaintiff.  —  So  where  the  confideration  was,  that  B.  would  procure  C.  to 
make  oath  before  a  mafter  in  chancery,  it  is  a  good  confideration  -,  and  judgment  for  the  plaintiff* 
2  Sid.  123.  Mich.  1658.  B.  R.  Perkins  ▼.  Binkc.  So  if  it  was  tO  ht  beftre  S  judge  •f  4j^ 

Ibid,  cited  by  Newdigate  J.  as  the  cafe  of  Kirket  v.  Fiankmcf  • 

Yclv.  19.  23.  Aflumpfit,  %LC.  for  thatB.  being  otdlawedj  after  ajudgmertt 

^IxX^'''    ^^^'!fi  *'^  h  the  plaintiff,   the  drfendant,  in  confideration  the  pJatn^ 

S.  C.  ad-     ttff  nuould forbear  to  proceed  upon  the  capias  utlagatum^  prormfed  tBat^ 

judged  ac     the  faid  B.  did  not  pay  the  debt  he  would.     After  verdiA,  it  was 

cordingiy,     jji^Q^gj  jj^at  thc  confideration  was  againft  law,  becaufe  the  pro- 

cefs  was  at  the  fuit  of  the  king ;  but  Gawdy,  Fenner,  and  TeU 

verton  held  the  confideration  good  \  for  the  procefs  is  at  the  fuit 

of  the  party  as  well  as  of  the  king ;  but  Popham  e  contra«    Judg* 

ment  for  the  plaintiff  nifi,  &c.     Cro.  Eliz.  909.  pi.  ai.  Mich.  44 

&  45  Eliz.  B.  R.  Jennings  v.  Harley. 

Codb.  25o«       24.  H.  was  in  execution  at  the  fuit  of  D.— 5.  came  to^  M.  tSe 

pi,  346.       gaoler  J  andjpromifed  him>  that  in  confideration  he  ^wuld  permit  //•  to  go 

Jac!  B."L   ^^  f^^S^i  ^*^^  ^'  fbouldpay  the  debt  into  court  by  a  certain  day^  to  fa* 

tisff 
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Hsfy  2X  and  that  he  would /ivr  the  gaoler  harmlefs*    M.  brought  Blithman  ▼. 
aflumpfit.     But  per  tot.  cur.  the  promife  is  void,  becaufe  the  ^^c'^J^^ 
confideration  is  againft  law«    Yelv.  197.  Hill.  8  Jac.  B.  R.  Mar-  there  it  is, 
tyn  V.  Blithman*  5i»*t  the  af- 

*  lumpfie  was 

to  the  ptaintj^die  gaoler,  to  give  him  lo!.  !f  he  would  deriTer  A,  in  execution  for  deht^  and  alleges, 
he  did  deliver  A.  the  debt  not  being  fatiifed*  It  was  held  an  illcgai  confideration,  and  void,  and 
that  plaintiff  fliouki  not  have  judgment.  %  Bulft.  a  i  3*  Fafch.  lajac.  S.  C.  accordingly  ^  and 

per  tot.  cur.  the  cooUderttion  i«  void* 

25.  If  an  informer  takes  upon  Mm  to  compound  contrary  to  tlie 
ftatute  of  x8  £//2.  5.  though  it  \it  prohibitedy  yet  the  promife  is 

food ;  and  though  he  cannot  witlidr^iw  the  fuit,  yet  he  may  for- 
ear  profecution;  per   Montague    Ch.  J.     2  Roll.  Rep.  103. 
Trin.  J  7  Jac  B.  R-  in  cafe  of  Brand  v.  Cox. 

26.  The  plaintiff  and  defendant  were  \i0^fuitors  to  ihejher^ 
cf  Mlddlefex  to  obtain  the  office  of  under-Jherlff  lox  fuch  a  year.  The 
defendant,  %n  coufideration  the  plaintiff  ivould  deft/t  his  fuit y  promifed 
the  plaintiff,  that  if  he  obtained  the  faid  office ^  to  pay  to*  the  plain- 
tiff 20  /•  for  a  gelding  delivered  him  by  the  plaintiff  All  the  court 
held  the  confideration  to  be  good  and  valuable ;  and  adjudged 
for  the  plaintiff  in  C.  B.  and  that  judgment  affirmed.  Cro.  J. 
612.  pL  7.  HilL  18  Jac.  B.  R.  Parker  v.  Brown. 

27.  A  promife  was  made  to  the  plaintiff,  an  iunJteeper^  that  in  Hutt.  55. 
£onf  deration  he  would  keep  one  B.  (whom  the  defendant  pretended  ^^jj,  ^'b 
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recovered  againft  him,  but  defendant  refufed  to  fave  him  harm-  win.  49.  m 
lefs.     After  verdift,  it  was  moved  in  arrcfl  of  judgment,  that  it  S.  c.  Ho- 
was  not  ihcwn  that  B.  was  lawfully  arretted.     But  whether  law-  ^  ^^'2ii 
fully  or  not,  the  illegality  thereof  not  appearing  to  the  plaintiff,  be  thcreTs"! 
iudgment  was  entered  for  him.    Win.  48.  Mich.  20  Jac.  C.  B.  ^jff^rcnce 
Batterfea's  cafe.  ^  fMc^ccr 

and  a  frtvate  man ;  for  if  the  Iheriff  arreft  a  man  nnlawfulljr,  and  pramifes  as  before,  this  is  a  good 
nffumpfit ;  but  perchance  otheiwife  of  a  private  man,  as  here  \  but  in  the  principal  cafe  the  defendant  had 
pleaded  non  nfumpfu^  and  this  implict  a  lawful  im/trifuiweat ;  for  ocherwiiiB  the  defendant  might  hav« 
given  the  unlawful  imprifonment  in  evidence* 

28-  If  I  requejl  another  to  enter  into  B*s  land,  and  in  my  name  to  Butby  Hot- 
Jrive  cut  the  beafls  and  impound  them^  and  promife  to  fave  him  harm^  ^/^a^l 
lefsy  this  is  a  good  affurapfit,  and  yet  the  aft  is  tortious  ;  per  Ho-  ^^n  in  ul 
bart,  Hutton,  and  Winch.    Win.  49.  Mich,  ao  Jac.  C.  B*  in  /*•/  ^  ^« 
Batterfey's  cafe*  thc^ki/ 

odierwUe;  m  if  I  requtft  pu  f  heat  an^iber^  and  promife  to  fitve  j^  bermleft,  thia  aflumpfit  is  not 
£oad  I  for  the  a^  appears  in  itielf  to  be  unlawful ;  but  otbemiie  it  is  as  in  oar  cafe,  when  the  ^ 

ttands  indifferent. Hutt.  56.  S,  P.  Sc  S,  C.  by  the  name  of  Fletcher  v.  Harcot. 

Aflumpfit,  in  conf deration  the  pUmtiff  would  ^roe  the  defendant  20  s.  he  promifed  to  grvt  tbeplaintif 
401.  if  be  did  not  beat  T.  5.  out  of  fiicb  a  clofe,  and  allegctj,  th«  he  gave  the  defendant  the  ao  s. 
Upon  non-afiumpfit  pleaded,  the  plaintilt  had  a  verdift  j  but  it  was  ftaid,  becaule  the  confidcmtion  and 
j^seement  was  unlawful  and  void,     z  Uv.  174.  Trin.  aS  Car.  t.  B.  R.  Allen  v.  IU£cous.-.Fiecj&. 
Kcp.  433.  pi.  5S4.  Anon,  feems  to  be  S.  C,  and  judgment  anedcd  accordingly. 

* 

29.  Affumpfit,  for  that  the  defendant  having  afci.fa.  againft  the 
^oods  of  J.  L.  and  delivered  it  to  the  fieri ff^  and  affirmed  to  the  plains 

Z  2  tiff^ 
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/{jfi  tHat  ike  ehth  in  thejbop  rfC.  L,  were  the  goods  of  J.  L.  and  H* 
Me  to  this  execution f  and  required  the  plaintiff  to  execute  the  writ, 
and  if  he  would  fei/e  the /aid  dothf  he  promifedy  when  required^  ia 
give  bond  to  thejheriffin  any  reafonahle  fumy  to  indemnify  iotb  him  and 
the  plaintiff  for  entering  and  leizing  the  faid  goodCs.  It  was  ob« 
je£led,  that  this  proroife  was  grounded  upon  a  confideration  very 
tinlawfuly  (viz.)  to  fave  a  man  harmUfsfor  taking  another  man's 
goods  in  execution,  fiut  the  court  held  the  *  confideration  good, 
and  that  the  defendant  requiring  the  fheriff  to  execute  the  writ^ 
it  was  reafonable  he  (hould  indemnify  him  ;  and  a  promife  to  give 
a  bond  in  a  reafonable  penalty,  without  mentioning  any  certain 
fum,  IS  good«  Cro.  J.  652.  pi.  2i<  Mich^  lb  Jac*  B.  R.  Arun^- 
dell  V.  Gardner. 

.  30.  There  is  a  diverfity  where  one  aftumes  fo  do  a  thing  unfat^ 
fulf  which  cannot  by  any  means  become  lawful,  as  to  hill  a  man,  or 
to  burn  a  houfe,  ore.  and  where  it  is  to  do  a  thing  unlawful^ 
nuhich  in  time  may  be  made  lawful ;  as  where  it  is  to  make  ^jeoff-^ 
fheni  of  the  land  of  a  ganger,  or  of  an  atien^  or  a  corporation^ 
&c.  In  thefe  pales  he  is  ^und  to  make  them,  arid  thetefore  at 
his  peril  muft  obtain  lawful  liberty  to  make  them ;  per  Walter 
Ch.  B.  Lict.  Rep.  85.  Trin^  4  Car.  in  the  etchequer,  Howard 
V.  Approbert. 

31.  Affumpfit,  &c.  inwhicfi  the  plaintiff  declared,  that  he  is 
a  bailiffs  and  having  arreted  J*  S,  on  a  warrant,  the  defendant 
pronufed,  that  in  confideration  Ihe  plaintiff  woutd  permit  the  faid  J.  Sm 
to  be  in  hit  houfe^  he  wotdd  deliver  him  to  the  plaintiff  the  next  morn^ 
ing.  It  was  moved  iri  arreil  of  judgment,  that  the  promife  was 
againft  law,  and  void ;  for  leaving  a  prifoner  in  another's  houf<^ 
and  cuftody  is  an  e(cape«  But  per  cur.  they  will  not  infend 
that  the  plaintiff  ^^s  abfent  from  J.  S.  and  judgment  for  the 
plaintiff.  Sid.  X32.  pL  4.  Fakh.  15  Car.  2.  B.  R.  Benfkin  v. 
French. 
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ihe  was  left  there  by  tlw  afTent  of  the  plaintiff.    And  judgment  for  the  plalntiflT  mfi.  Sec,  Keb. 

4^3-  pl«  17*  S«  C.  adjudged  for  (he  plaintiff  nifi.       ■  S.  C.  cited  2  Jo.  i^^*  bat  wiea  the  point 
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32.  An  attorney  being  employed  fo  take  out  execution  en  a  recognt^ 
stfur^  againft  the  defendant,  ir  frvmrfed  to pav  him^  {5V.  The  de- 
fendant demurred  to  the  deetaration,  for  that  the  confideration 
is  vokly  as  arifing  ex  turpi  caiiia,  it  being  contrary  to  his  truft^ 
and  oath  of  an  attorney,  to  forbear  when  he  is  employed  to  fue. 
wl^'iw  ®^*  P^^  ^^^*  **  *^^^  ^  intended  the  attorney  had  authority  from  Us 
receive  tit  cliint  to  forbcar,  or  to  ufifucb  means  as  be  might  thini  reqmfite  to 
get  the  debt,,  and  to  forbear  general^,  without  faying  how  long, 
is  good ;  for  it  fhall  be  uken  to  be  perpetual'  forbearance..  Sidl 
294.  pi.  14.'  Trin.'  18  Car.' 2*'  B..R.  R«Qel  v.  Haddock.. 


n 


debt  fo  bh 

WW  mftf 

nhd  not  of 

an  attorney 

at  law ;  tn^ 

the  cDurt  held;  that  \t  fhall  be  intended*  that  this  wat  affigned  to  theplaintifl?  In  fadsladioa  of  a  dcbt^ 

and  gave  judgment  /br  the  pla'fntiff.  %  Keb.  75*  pi.  60.  S.  C.  mentions*  that  the  attonxy 

was  both  attorney  on  record,  and  alfo  aflignee  by  letter  of  attorney,  and  therefore  the  confideration- 

vras  held  good  enough  $  per  cuf.  praettr  Keeling  Cb.  J.  who  doubted.     Adjomatur.^-Afterwaxdt 

Keeling  Ch.  Ji  (oacciycd  it  a  good  wiMw»^Wt  aadjudgnKat  t^t  (he  Blaiatiffi  a-Kch*  &o.  pl.'7]i 

33.  A. 
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^.  A  quellioa  ariGng  between  A.  the  defendant,  a  cuflom-  ibid.  Tte 
houfe  officer,  and  C,  a  merchant,  plaintiff,  what  the  cuftom  of  ^porter 
goods  imported  did  amount  to,  and  what  fum  B.  had  paid  ;  A.  ^^^  of 
the  defendant,  in  confideration  C.  the  plaintiff  tuould pay  him  100/.  this  point. 

(which  in  truth  was  Icfs  than  the  cuftom  did  amount  unto)  pro^  ^\^U 

mifed  that  if  B.  had  paid  no  morey  C.Jbouldpay  no  more  j  and  aver-  sfc.^aiid  * 
red,  that  b.  had  paid  no  more,  yet  the  deiendant  had  complained  per  cur. 
to  the  commiffioners,  and  the  plaintiff  was  compelled  to  pay  more.  ^^^}^  "* 
After  a  .verdift  for  the  plaintiff,  it  was  objeHed,  that  here  was  no  3^* cuftom" 
tonfideration ;  for  C.  was  compellable  to  pay  what  is  due  ;  and  er  is  charge^* 
this  agreement  amounted  to  no  more  than  to  cheat  the  king,  as  B,  had  "^^^5  ('*^^ 
done.     But  per  cur.  payment  of  what  is  due,  without  any  fuit  ot  was  not"  * 
trouble,  is  a  good  conlideration ;  and  the  acceptance  of  lefs  than  bound  to  de- 
is  due  by  the  officer,  and  agreement  that  the  merchant  ihall  pay  P°^**  **** 
ho  more,  is  a  good  agreement  between  them ;  for  the  yficer  fltall  fo^  *hand"j 
anfwer  to  the  king  for  the  reftdue  out  of  his  own  pocket.     Lev.  128.  *nd  if  B. 
Wich.  18  Un  z.  B.  R.  Johnlbn  v.  AfteU.  ^^^^^^ 

yet  A.  is  bound  to  anfwer  all  above  what  be  paid.    And  judgment  for  the  plaincif)'  nifi^ 

34.  A  bailiff  had  taken  J,  S.  in  execution  by  a  ca.  fa.  and  the  [   301  J 
defendant    in    conjideration    he  would  permit    %   5.    to  Jlay  at  th§ 

boufe  of  J.  D.  in  H.  till  fuch  a  day,  promifed  tofave  him  harmlefs 
from  all  efcapes.     It  was  infifted,  that  the  confideration  was  ille-  /^NJ 
gal,  becaufe  J.  S.  was  in  execution  \  and  thereupon  the  court  /C.>/^  *- 
ftaid  judgment  at  the  firft,  but  on  laft  day  of  the  term  gave  judg-  ^ 
ment  for  the  plaintiff.  Hale  Ch.  J.  faying,  that  a  long  vacation 
coming  on,  he  would  delay  the  judgment  no  longer,  but  direSed, 
that  a  writ  of  error  be  brought,  if  thought  well  of.     2  Lev,  17. 
Trin.  23  Car.  2.  B.  R.  Freake  v.  Clarke. 

35.  Cf  zn  under-fberiff  having  feifed  goods  on  an  elegit  fued  out  Cart.  123, 
by  the  flzintifff  promifed  the  plaintijf,  that  in  confideration  he  would,  Fo«£stv. 
4^  C.'s  requefi,  fue  cut  another  elegit^  to  procure  the  goods  to  be  found  s.**c.'hdd** 
hy  inqujfition,  and  deliver  them  to  any  perfbn  to  be  appointed  by  the  accordingly. 
plaintiff.     The  court  held  the  promife  not  lawful ;  for,  ift,  the  ^Freem. 
feifure  upon  the  firft  elegit,  without  an  inquifition,   was  not  pU4i?s'.c. 

^ood  \  fo  that  this  promife  is  to  make  good  the  tort  of  the  de-  adjudged «;. 
cndant..  2dly,  It  is  the  duty  of  the  flieriff  to  return  an  indiffe-  ^^^^^V 
ent  juryi  but  this  promife  engages  him  contrary  to  the  duty  of 
is  office  \  and  though  one  part  of  the  promife  is  lawful,  yet  unc^ 
that  depended  upon  the  other  part,  which  was  illegal,  the  whole 
is  naught.'  And  judgment  for  the  defendant.  2  Jo.  %\.  Mich. 
24  Car.  2.  C.  B.  Morps  v.  Chapman. 

36.  In  confideration  the  plaintiff  would  deliver  the  defendants 
iattle  out  of  pound,  he  promifed  to  pay,  or  fave  him  harmlefs.  It 
was  held,  that  this  confuleration  was  not  unlawful,  though  the 
qattle  were  di^ly  impounded,  becaufe  it  was  not  a  malum  in  fe. 
2  Show.  329.  pL  338.  Mich.  35  Car.  2.  B.  R.  Well  v.  Thomp- 
fon. 

37.  Affumpfit,  in  confideration  the  officer  would  reflore  goods 
taken  on  afi.fa.  to  pay  the  debt,  is  a  good  confideration.  I  Salk. 
98.  pi.  17.  rafch.  5  Ann.  B.  R.  Love's  cafe. 

Z  3  38.  An 


301  iaIonU  [of  Afliiropfit,} 

38.  Ah  exptffs  trcmfe  to  pay  interefti  or  iw»«  mw  atflay^ 
Will  fupport  an  a£tion  j  per  Parker  Ch.  J.  10  Mod.  312.  Pafetk 
I  Geo.  I.  B.  R. 


(  U )     Upon  an  Aflumpfit.     Confidcration*    [Wbaf 

is  good*^ 

Cfo.E.  xi6.  [i,  TF  an  infattt  tales  tip  certain  tommodilies  of  a  tmrcer  In  Lon-« 
v}'  Jj."'^**  "^  don  at  a  certain  pncif  and  after  for  non-payment  of  the 

B.  rI  '  money  he  threatens  to  fue  him^  and  tht  Mother  of  the  infant  ^r>« 
Syoms  ▼•  mifes  to  pay  him  j^^  will  not  fue  Urn,  this  is  nQt  any  confidera- 
^L^"sc  ^'°"  ^^  maintain  the  a^ion,  inafmuch  as  the  infant  was  not 
fays^theia.  chargeable  in  law  for  the  money.  Withipoixe's  cas^:^  ad«» 
fane  was       judged}  Cited  Pafch.  AiEliz.  B.  R.j 

deady  and       ' 

the  a€kifln  was  brought  againft  his  executor  for  velvet,  «nd  money  lenty  4tc«  to  the  inftat,  iMd  eoonted 
of  a  promiie  by  the  c^cccucor-to  pay,  in  coarideratlon  of  forbearance ;  and  that  the  court  was  dear  of 
opinion  that  the  action  did  ftot  lie ;  for  the  r4)ntra£t  of  the  infant  was  merely  void,  and  in  debt 
againft  him  he  mighc  plead  nil  debet.— «—Le«  113.  pi.  15s*  HiU.  30  £lis.  S.  C«  adjudged  apiaft 

the  plarntiflT. Lat.  it.  S.  G.  and  the  contrail  adjudged  void,  being  for  things  of  fttpoilnity,  and 

not  of  necefiity— —  Ow.  94.  S.  C»  ftates  it,  that  theinfknt  was  bound  in  a  bond  to  pay  the  moneyf 
ud  that  the  executor  piomifed  payment ;  but  adjudged,  that  the  plaintitf*  ihall  be  barred. —Poph. 
2  52.  S.  C.  cited  by  Doderidge  as  a  promife  made  by  the  infant  himfelf,  and  the  adtfon  brovght  againiE 
the  infant,  and  the  afTumpftt  adjudged  not  good,  becaufe  he  was  not  liable  at  /ir(V,  it  not  being  Aewo 
to  be  pro  neccflario  veftitu,  and  it  ought  to  be  fuitable  to  bia  calling.-  ■  '■  D,  17a.  a*  maig.  pi.  31* 
cites  Whitepople*s  cafe,  S.  C.  that  the  infant  made  a  contra^,  and  at  fuU  age  promifed,  in  confix 
deration  the  plaintiff  would  forbear  the  fuit,  to  pay  j  and  fays,  it  was  adjudged  that  the  adion  laj 
againft  him. 

C  3^^   ]  C^«  ^  ^^  ^^  infant  enters  into  an  oiUgation  to  pay  a  certain  fum 

Cro.E.700.  of  money,  and  after  the  obligee  brings  debt  upon  the  obligation, 

Siornin  v.  ^"^  procurcs  a  latitat  to  arreft  him,  and  the  obligor  being  now  ef 

Knop,  b.c.  fidl  age,  and  having  notice  thereof,  comes  to  the  obligee,  zx^Afayi 

and  Tenner  to  him^  that  if  he  would  not  arrejl  him  be  wotddpay  him  the  money^ 

confidcra-***-  ^^'^  '*  "^^  ^'^Y  confidcration  to  maintain  an  a£tionj  inafmuch  a« 

tionj  but  the  infant  might  have  Avoided  the  obligation  by  plea.    Pafch*  4) 

Clench  e         JJiz.    fl.  R.    betWCCn  MONNINGS  AND  KnOPPE.] 

centra  \  and  / 

the  other  juftices  being  abfent,  adjornatur.  « 

fm  ^A,^m^  j-j^  If  A.  ^feme  cvtyert,  makes  an  agreement  with  S,  topayhm 
^^'  '9'  100/.  in  marriage  with  C.  her  daughter,  and  thereupon  A  the 
brother  of  A.  promifes  B,  in  corrfideration  that  he  will  marry  C,  the 
daughter  of  A.  that  he  will  procure  A.  to  perform  the  faid  agree- 
ment with  B.  upon  which  B.  marries  C.  this  is  a  good  promife, 
upon  which  B.  may  bring  an  a£tion  upon  the  cafe  againft  D. 
though  the  agreement  between  A.  and  B.  was  not  of  force,  nor 
was  binding  between  A.  and  B.,  A.  being  a  feme  covert  5  for 
this  was  an  agreement  made,  though  not  of  effe£i:  in  law.  Fafch. 
14  Car.  B.  R.  between  MarsH  and  Farrant,  per  curiam, 
practer  Barkley,  who  held  the  contra,  becaufe  the  agreement 
was  void.  Adjudged  in  a  writ  of  error  upon  a  judgment  in  Ex- 
eter, and  the  judgment  affirmed  accordingly.  Intratur  Pafch. 
13  Car.  Rot.  102.  J 

[4.  Jf 
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^4*  If  an  infitNt  delivers  to  B.  ao  A  and  in  confideration  thereof  Hob.69.pL 
S.  promi/es  to  build  him  a  boufe^  this  is  no  good  confideration  \  for    j^'  g^  ^^^ 
tliough  the  20  ].  was  delivered  by  the  hand  of  the  infant^  yet  — Brcmni,  ^ 
this  is  voidable  by  hin^     Mich.  13  Jac.  B.  per  Winch.     But  "•  s^c. 
fee  the  fame  cafe,  as  it  feemsj  for  a  horfe,  Hob.  Rep.  105.  be-  „^t  takcV 
tween  Auston  and  Gervas,  per  Hob.  becaufe  it  was  only  void-^  notice  of. 
able  to  be  recovered  back  by  a£lion  of  account.] 

[5,  If  A.  exhibits  a  bill  in  chancery  againft  B.  fuppoftng  therebv  Affumipfit, 
that  he  bad  delivered  300  L  to  B.  in  trtiji^  whereupon  B.  in  conjt-  JJ^fo"  ^J,** 
deration  that  A.  would  end  alifuits  againjl  him  in  chancery^  promifes  pUiatiff 
to  pay  him  1 00/.  thouj^h  A.  has  remedy  for  it  at  common  lav^  ywidtLffl 
by  writ  of  account^  yet  this  is  a  good  confideration  fo  as  to  have  in^bancny[ 
an  a£lion  upon  die  cafe  upon  the  aflUmpfiti  becaufe  the  money  which  he 
was  delivered  in  truit,  which  is  proper  for  the  chancery,  and  the  '"""*'!?', 
fuit  there  is  a  matter  of  charge.     Mich.  10  Jac.  B.  R,  between  ^/^jamt 

{>IR  J.  POOLT  AND  GlLBERT,   adjudgcdt]  fir  de/kftr^ 

ing  up  a 
^9tHi,  of  vfbicb  the  defendant  had  iwrned  hmfelf  JatUfiid.  ^  The  d^tndtmt  trmiftd  f«  defiverthe  fiaintif 
the  ohiigatiom  m^n  rr^tt^.     It  was  chytCttd  the  conuderatioo  was  not  good  to  ftay  a  fuit  in  chancery  } 
hut  the  court  held  it  cood  enough,  and  gave  judgment  for  the  plalnt'ifi',  and  the  judgment  was  affirmed 
in  error.     C|y>.  £.  yoS.  pi.  lo.  Trin.  41  Eiix.  B.  R.  Dowdenay  v.  Bland. 

Debarrinfr  one" sf elf  <f  a  remedy  in  equity,  is  a  good  confideration  in  aiTuopfit.     Vept.  40, 41.  Trin* 

»i  Car.t.  B.  R.  Wells  v.  Welli. — ^.-Lev.  273.  S.  C.  adjudged  accordingly. It  willfcarce  be 

»J]owed  that  an  e^oitaU«  intereft will  be  a  good  confidentioik  to  fuppotan  aftioo  at  law  j  per  cur.  8  Mod* 
41  Pafch.  7  Ceo.  incaia  of  Lock  v.  Wright. 

[6.  If  A.  fues  a  writ  of  privilege  againll  B.  and  B.  in  confi-  Hob.  2x6« 
4eration  that  A,  will,  at  die  requeft  of  B,  forbear  to  profccute  the  |*-  !79' 
faid  writ  any  furtheti  promi/es  50/.  Jo  A.  this  is  a  good  promife,  jj^g^  ,^1 
ihough  it  be  not  averred  that  the  plaintiiF  had  any  good  caufe  of  cording^. 
a£lion  J  for  the  promife  implies  a  caufe,  inafmuch  as  B.  defircd  — ^onfidc- 
a  ftay.     This  alfo  requires  a  lotb  of  the  writ,  and  a  delay  of  the  Ji//^,^r*- 
fuit.  Hob,  Rep.  c.  ^178,  between  Bedwpll  and  Cotton,  ad-  /*?«;  the 

defendant  promifes  to  pay,  it  good.  Sid.  446.  pi.  S«  Pafah*  12  Car*  2.  B.  R*  BycjUey  v.  Turner. 
»        ■  Mod.  43.  S.  Cw  adjudgedfiir  the  plaintiff. 

[303] 

[7.  If  A.  has  in  his  cuftody  33  cloaks  of  the  goods  of  J.  S.  the  ^if^"*^ 
which  33  cloaks  he  intends  to  retain  in  his  cuftody  till  J.  S.  pays  f^j/^J^^^ 
him  14 1.  which  he  owes  him  ;  whereupon  B.  comes  to  A,  and  ///  fuihaday^ 
conf  deration  he  would  deliver  the  33  cloaks  to  him,  to  do  with  them  ^J^^^'^^* 
according  to  his  pleafure,  ht  promifes  to  pay  to  A*  the  faid  14I.  tliis  ^^^  ^^^ 
is  a  good  confideration  for  A.  to  have  an  a£(ion  againft  B.  though  being  re- 
it  was  obje£led  that  it  might  be  that  A.  had  no  caufe  to  retain  the  ^^^  ^j 
cloaks,  Mcaufe  A.  is  chargeable  in  detinue  by  J,  S.    Pafch,  6  j^uthml 
Car.  B.  R.  between  Qrim^tt  and  Pow;.e,  adjudged^  this  being  opon  which 
moved  in  arreft,] ,  f  •  ^J!' '/ 

J '                                 ^  he  nviU  ftay 

tbefale  of  them  Ar  3  daytf  he  will  f^  the  money,  and  ha^fe  the  gocdt.  B.fays  the  fate  accor.^ingly. 
In  an  a^ioa  againft  D.  the  court  held  the  confideration  good,  and  this  agreement  with  D.  is  in  nature 
of  a  faie;  for  he  might  have  dcdnoc  fnt  the  goods,  U^  he  had  paid  the  money.  Roll.  Rep.  215. 
pi.  10.  Trin.  I J  Jic.  B.  R.  Capper  ▼,  Dickenfon. 3  Bulft.  [70.  but  wrong  paged]  68.  Cop- 
per ▼.  Dickenfon,  S.  C.  uA  ^$  wi)ole  court  clear  of  opinion  that  the.coiifidcratioA  is  good.  An^judg- 
Wpn  fox  th»  |kuAt/^ 

Z  4  [8.  If 
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A.  wts  ;rf.  f  g.  If  i.  be  indebted  to  M:  and  L.  d^&f  to  M.  ariain  foeetf. 

t^Jin'iS'^  to  the  value  of  loo  I.  as  in  fawn  till  he  pays  him  the  debt,,  and  afd 

ieepimg  a  tCF  y.  5.  comes  to  M,  and pTomifes  to  pay  him  the  debt,  in  cM/idera^ 

borfe.    The  iio ft  that  he  wi/I  deliver  to  him  the  faid  pavm^  whcTCU^nhc  dtliven 

in  fMjM^ri-  ^^ '°  ^^"*  accordingly,  this  is  a  good  confideration  to  have  an  ac- 

thntbiffam-  tion  upon  the  cafc  againft  him.  Mich.  7  }ac.  B.  between  Levett 

iif  at  bis  ^^jy  Mors,  per  curiam.] 

refm^  * 

«M«i^  Je/rver  tbt  horje  to  blm  U  tbt  afe  cf  A*  prbmijii  U  fay  the  debt.  Per  tot.  cur.  tba  coafiiferafcioa 
is  good  J  for  whereas  he  might  have  detained  the  horfe,  he  st  the  deiiesdant^s  ^ueft  delivered  it  to  bint 
to  the  o«mer*s  ufe,  which  is  a  prejudice  to  the  pUintilf,  and  a  benefit  to  the  owner  tP  whoTe  06  it  wa^ 
delivered.     Hvtt.  xoi.  Mich.  4  Car*  Mackcrney  v«  Ewria. 

M0.857.pl.  [p.  If  B.  the  daughter  of  A.  be  heir-apparcnt  to  C.  and 
ic*^^'?.'^'  ^'  P'^omifes  to  A.  the  mother,  in  confideration  that  (he  nmll 
tberVHiuI  confent  and  agree  that  thefaid  B»  her  daughter  Jbould  marry  Usfon^ 
1 1  Tic.  that  he  would  ^ve  to  thefaid  A,  100  /.  upon  which  A*  confcnts,  and 
s.  c.  ad-     ^^  marriaee  takes  effed,  this  is  a  eood  confideration ;  for  na^ 

judged  for  1^1  e    \t     r  •      ^  j    • 

thepiaintier  t^re  glves  the  power  of  dupofition  to  parents,  and  in  nature 

bjf  juftices,  their  children  are  bound  to  obey  them.     Pafch.  I2  Jac.  B.  be- 

e"comra  —  tVecn  Greislt  and  Loudher,  adj^udged.    Hob.  Rep,  15*  th^ 

Hob.  10.  fame  cafe.] 

pl.2I.S.C. 

IVinch  J:  hii  reafon  wat,  that  he  thought  the  marriage  was  no  advanceneat  to  the  man  ;  for  a  womaft 
only  is  Aid  in  law  to  be  advanced  in  marriage,  and  fo  is  not  the  man,  and  therefore  ilie  only  fluU  hai^B 

the  writ  of  caufa  matrimonii  prdocuti. Brownl.  i8.  S.  C.  adjudged  a  good  confideration.        ^ 

Hutu  39.  S.  P*  cited  to  have  Jiieca  ac^udged. 

f~  _n__  -^  [10.  If  A.  in  confideration  that  the  mother  of  C.  at  the  itH 

Fol.  10.  ftance  and  requeft  of  A.  would  permit  her  Jon  toferve  him  for  fuch  k 

*   — s^-  "i-  timefproMi/es  B.  to  pay  her  10  /.  &c.  this  is  a  good  confideration  fot 

fbat*b{bad  ^'  ^° "^^^  ^"  aftion  upon  this  promife  againft  A.  though  it  dpct 

put  one  J.  not  appear  that  C.  was  within  age,  or  within  the  government  of 

^  ^«  B.  or  of  what  age  he  was,  viz.  of  the  age  of  50  or  more;  for 

^/"'ifutbe  ^^^^^  ^^  ^  confideration  of  nature  and  refpeft  that  the  fon  owes  to 

defendant  to  the  mother ;  and  it  is  a  good  confideration  for  her  not  to  hinder 

/irve  bimf  her  fon  to  ferve  ;  and  this  is  done  at  the  requeft  of  A.  Mich.  t$ 

Itbedeftnd^^  Car.  B.  R.  between  Coppings  and  Toulove,  per  curiam  ad- 

mnt  scat  to  judged,  this  being  moved  in  arreft  of  judgmeut.     Intratur  Trin^ 

fnibm  If  Car. Rot.  223.]              '                                                          * 

tec.  and  bcdfkttnb'm  30 1.  kt,  thit  defendojity  in  confifiaratien  tbtt  tbe  plaintiff  vkuU gja?e hii  eon* 
fent  tbat  tbefaid  J.  IV*  Jbmld  depart  out  of  bisfervicei  and  if  beft>ou/d  depart  auordi^h,  promifid  to 
pay  the  plaintiff  15I.  And  after  judgment  for  the  plaintiff  in  fi.  R.  it  was  aiiigned  Ar  error,  that 
here  was  no  confideration,  it  being  that  th^  plaintiff  Ihould  give  his  confent  that  j.  W.  flioald  depart 
*  his  fervice,  when  he  might  have  left  his  tervice  without  any  fuch  confent.  But  bccaufehis  near  re- 
lation to  the  faid  J.  W.  and  ^is  char»  in  placing  him  with  the  defendant,  (hew  fuch  an  intereft  in  him 
that  his  confent  might  be  an  effectual  means  to  caufe  him  to  depart  the  defendant's  ferrice,  the  judg- 
ment was  affirmed.     Allen  78.  Trin.  14  Car.  B.  R.  Ward  v.  Frinn. 

Though  r^tw  al  affiiiitn  in  itjtlf  be  fjfEcient  to  raifc  an  ufe,  it  «  no/  tfufjiiient  ground  to  mife  an  4^ 
fumpfr  upon,  without  an  exprcls  quid  pro  <}uo.  Cro.  £.  756.  pi.  16.  Paich.  42  £lii.  C.  B.  in  Brert 
cafe.  '  *  , 

Hardr.74.  [n.  It  Am  if^tndeitedto  B,  in  20 1.  and  thereupon  S.  mahet  a 
Pc'?  v.*^*'^  /f/^^r  of  attorney  to  C.  to  put  it  infuit^  and  to  recover  the  debt  to  his 
Bridgiatcr,  own  uft^  and  to  releafe  it  at  his  pleafure,  and  ai^er  ^.  in  confidi- 
S.  c.  and     ration  that  C.  will  forbear  tofue  hxtafor  a  certain  time^promifes  C  to 
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pdj^t  debti  this  is  a  good  cohfideration  \  for  the  forbearance  of  ^  1^  w^ 

the  fiiit  vrhcrcof  he  had  power,  is  a  meritorious  confideration*.  ^^^^^ 

1 65 1,  between  Pitt  AND  Bridgwater  ;  per  curiam,  this  jodgmoit, 

being  moved  in  a  writ  of  error.  J  ti^at  chew 

'  •  was  no  con- 

ilderation,  becaafe  what  the  plamtifF  does  muft  be  in  another*8  nsmey  and  the  debt  lemains  due  ta 
another,  who  may  fue  in  his  own  name,  notwithftanding  the  letter  of  attorney.  And  per  RoU  Ch.  J. 
it  appears  that  the  plaintiff  had  power  to  difcharge  the  debt,  which  is  for  the  defendant*8  advantage  $ 
and  therefore  held  it  a  good  confideration ;  bat  fajd  it  would  have  been  otherwife  if  the  plaintiff  h^d  nop 
had  fuch  authority. 

Debt  by  A.  againft  B.  on  a  bond  conditioned  for  payment  of  369 1.  and  mtereft.  A.  obtwaed  t)aig-0 
saent,  and  afterwards  made  a  letter  of  attorney  to  R.  the  plaintiff,  to  receive  the  fald  prinoapal  fuoi 
and  inteKftto  his  own  nie ;  and  in  default  of  payment  to  profccote,  &c.  and  thereupon  the  pluntiff* 
intending  to  take  out  executioo  againft  B.  in  the  name  of  A.  of  which  intention  the  plaintiff  giving  P, 
the  now  defendant,  &c.  notice,  he,  thefaid  defendantt  7th  June  1654,  at  London,  &c.  inconfidera^ 
don  that  tbi  plaintiff  wotfid  for^af  tofrofeatte  B*  on  the  hond,  &c.  till  the  end  of  AGchae/pia*  term  ea- 
luing,  promifcd  them  to  pay^  &c>  upon  non  affumpfit  pleaded  the  plaintiff  had  a  verdi^  ;  and  it  wa^ 
^jeded,  in  arreft  of  judgment,  that  this  was  not  a  good  confideration  ;  for  svhere  the  piaintiff  bath 
m'prejn4ice  by  farbearnnce^  ntr  the  defendant  any  benefit,  there  it  is  no  good  coaiideratlon.  Now  In 
this  cafe  the  plaintiff  can  have  no  prejudice,  becaule  he  is  not  the  real  c^ditor,  he  having  only  9 
Jetter  0/  attorney  to  profecute  In  the  name  of  another,  and  his  forbearing  might  be  no  benefit  to  the 
defienwit,  becaofe  the  creditor  himfelf  might  ftill  fue  the  defendant,  &c.  Bat  the  court  held  the  con- 
fideration gpo^ ;  and  the  plaintiff  had  judgment.  Hard.  71.  Mich.  1656.  ia  ^e  exchequer,  Reynolds 
y,  Proflef .  " 

AiTumpflt,  B,emedA*  10/.  and  C.  owr^  if .  30 /•  B.affigned  thefaid  dd>t  of  ^oL  tnA^infatiifae" 
tion  of  thefaid  debt  of^oU  and  made  a  letter  of  attorney  tafue  in  his  nanUf  itndiithofthoki  acquainted  C 
^ith  this  agreement  C»  promifed  /f .  in  tonf deration  he  would  forbear  him  till  fuch  a  day  to  pay  the  money* 
IJpon  non  affumpfit  this  was  held  by  3  juftices  only  piefent)  no  good  confideration,  bccaufe  the  letter 
nf  attorney  to  A*  wgt  only  an  authority  to  fue,  which  is  always  revocable  by  B.  judgoient  for  the  de« 
iendaat.  Winch.  ^\  Pafcb.  19  Jac.  Potter  v.  Turner.— —Palm.  X85.  S.  C«  aad  the  court  agreof 
tliat  the  affui^pfit  was  not  goody  and  judgment  againft  the  plaintiffa 

[i  2.  \But\  if  A.  be  indehttd  ta  B.  by  bill,  and  B.  is  indebted  to  C. 
and  B.  in  recompence  of  his  debt  due  to  C.  qffigns  the  hill  of  A.  to 
hintf  and  before  the  dayof  paymfvtoi  the  money,  A.  comes  to  C.  and 
promifes  him,  that  if  he  ivilljorbear  him  the  payment  of  the  mo- 
sicjjbr  a  week^  that  then  he  witlpay  him^  upon  which  C.  forbears 
liim,  yet  this  is  not  any  confideration  to  maintain  an  adion  upon 
this  promife,  becaufe  notwithftanding  the  affignment  of  the 
bill|  yet  the  Property  of  the  debt  remained  always  in  the  ajftgfior. 
Fafch.  42  Eliz.  B«  R.  between  Mowse  andEdnet,  per  curiani.]  •  [  305  J 

£13-  if  B.  is  indebted  to  A.  and  C.  is  indebted /d?  A  hyaflatute^  Cro.j.34a. 
^nd  ir  delivers  the  flatute  of  C.  to  A.  for  the  fecurity  of  his  debt,  t^'^:^'^' 
but  witboulqny  pigment  of  the  ftatute,  or  letter  of  attorney  to  fue  s.  c.  and' 
the  ftatute  \  apd  after  B,  dies,  and  D*  pretending  to  be  B.'s  execu^  judgment 
tor^  promifes  A.  in  confideration  that  A*  would  deliver  the  faid  ftatute  eordingly— 
to  him,  that  he  hin^elf  ^/tHfuld  pay  the  faid  debt  which  was  due  to  Hob.  4.  pi. 
him  by  B.  though  it  dojcs  not  appear  that  C.  [D.]  can  have  any  *'.^.'^* 
benefit  by  this  ftatute,  inafmuch  as  it  does  not  appear  that  he  is  ^nttf^ 
executor,  *yet  inafmuch  as  iic  pKietends  to  be  executor,  and  the  fta-  firmed  j  for 
tute  was  in  the  power  of  A.  To  that  he  might  have  cancelled  it,  ^^  "^ 
this  is  a  good  confideration  to  haye  an  a£iion  upon  this  aflumpfit.  with^tcne 
My  Rep.  Pafch.  1 2  Jac.  in  camera  fcaccarii,  between  Lane  and  to  procure 
^iR  •  Henry  Malory.    Adjudge^  upon  a  writ  of  error.    Vide  ^Jion^  fo 
the  fame  cafe  Pafch.  12  Jac.  B.  Hub.  Rep.  6.J  o  he*  might 

cancel  or 
compotind  for  them  ;  and  this  done  at  the  inftance  of  D.  and  in  hope  of  his  promife  A.  did  deliver 
them,  and  deprive  himfelf  of  that  OManS|  it  is  a  fufficien^  coofideniioa.  — —  Roll.  Rep.  t6.  ^1.  ^ 

fi.  O.  and  judgment  affirmed. 


3©5*  JfltonH  [of  Affumpfit.] 

S.  p.  of  1 9^'igariMi  dtRvHti  hy  M*  tht  Mgte  to^.  $,  0  ertdinr^  t^Jmt  the  ioUt  awd  t$  ruave  tig 

msmy,  aod  pay  himfLlf,  a^ return  the  tejUue.  B>  tot  ohligte  died,  and  M.hiiwidcvfi  in  confideratkm 
y,  a.  the  piuinrtff  would  deOver  t§  him  itefaid  %  Migatienif  promtfed  t9pay  the  debt  upon  the  firft  pay. 
sncnt  of  any  fums  of  thofe  bonds*  It  wsi  awvedthat  the  authority  ghren  by  B*  to  foe  the  bonds  is  de* 
termincd  by  his  death,  and  that  M.  the  defendant  it  not  alleged  to  be  executor^  and  io  can  ha?e  no  be* 
jMflt  from  them  ;  and  if  0ie  was,  the%  (he  receifes  no  more  than  her  own,  and  fo  no  confideration* 
And  of  that  opinion  was  Fenaer  \  b»t  Cawdy  and  Clench  •  contra,  becaufe  by  the  gilt  of  them  lo  J.  S. 
the  intcreii  in  them  is  given  to  him,  cboogh  the  debts  thcmitives,  being  chores  en  a^on,  paf»  not,  and 
be  had  authority  to  dif|ioie  of  them  {  and  the  delivery  of  them  to  M.  and  her  acceptance  and  promifc^ 
on  this  confideraiiooy  whether  ciecutrixor  not,  is  fofficieot  to  bind  her.  And  judgment  for  the  plaia- 
tilf.     Cro.  £.  8x1.  pi.  18.  Pafch.  43  Ella.  B.  R.  Chadwick  ▼«  Sprite. 

B*  in  cwfideratkn  thtt  A»  wi/id^rivrr  10  bim  *  nc^ppuncg,  in  which  C,  «itf  i  h^itudf  him  U  read  cmer^ 
tffwmn  and  promifes,  within^  dayt  f  rt-dtiiver  the  Jgme  te  A*  c  tu  fay  him  looo/.  in  lieu  tberecf» 
Per  tot*  cur.  the  confidcration  is  good  and  fudicienu  And  judgnocnt  for  the  plaintiff*  Le.  267* 
pi*  406.  HiU.  %l  ic  29  Elis.  C.  fi.  Fooly  aadPrcfton. 

Cro.E.807.  [14.  If  there  be  a  communication  between  A.  and  B.  of  a 
t\K.  Tur-  l>a'*gain  for  ccruin  tattle,  and  C.  fays  to  A.  that  if  befelk  any 
jier,  S.C.  cattle  to  B.  for  a  certain  fum  of  money  to  he  paid  at  a  dav  to  come% 
adjudged,  that  if  B.  does  not  pay  it,  that  then  he  hivifelf  mil  pay  it ;  and  there- 
^r^t^r^?  Hoon  the  faid  A. fills  certain  cattle  to  B.  for  ao  /*  part  thereof  to 

in  error  "7.*.,        /•»#»         r  t  1  "^  i»-  1 

all  the  juf.  be  paid  prefently,  and  the  reftdue  at  a  day  to  come  ;  this  is  a  good  con« 

tices,  ex.  fidcration  for  A.  to  have  an  action  againft  C.  if  B.  does  not  pay 

ham  who  ^^  mouey  at  the  day,  though  all  the  money  was  not  to  be  paid 

lieid  e  con-  at  a  day  to  come,    HUh,  43  £Uz«  B*  R*  between  Turner  anp 

«•  Phillips.] 

Roll.  Rep.  [15.  If  5.  and  B.  are  bound  in  an  obligation  to  7.  S.  to  pay  a  cer- 


354^  P*- 5-  tain  debt  fir  %  D.  and  the  obligation  being  forfeited,  B,  fays  to  S, 

judged  *c'.  ^^^'  if^^  ivill  pay  all  the  principal  to  J^  5.  he  promifes  to  repay  him  one 

cordingiy.  moiety,  and  thereupon  S.  pays  all  accordingly  to  J.  S.,  S.  may 

"e^  ^s  ^ c  ^^^^  ^"  aftion  upon  the  cafe  upon  this  promife  againft  B.  if  he  wi^ 

and  the'    *  "ot  pay  him  the  moiety  \  for  though  he  might  have  been  charged 

whole  court  for  the  wholc  debt  by  the  obligee,  yet  the  payment  thereof  withi 

cSi^dera-*  ®"^  '^'*»  *"^  ^^  difcharge  of  B.  is  a  good  confideration  to  main* 

tion  to  be  tain  the  a£kion.    Pafch.  14  Jac.  B.  R.  between  Bag(:  and  Slaoie;* 

good)  and  Adjudged  in  a  writ  of  error*  1 

alBrmed  the         "^      ** 
^dtjment.«i»— Jcnk.  314*  pi.  xy.  S.  C. 

,^-A*  ■%  [16.  Upon  a  communication  of  a  marriage  between  the  foa  of 

Foi.  ii.  j.s.  and  the  daughter  of  J.  D.  J.  S.  offers  80/.  to  the  faid  fon, 

^    27^  '^  f«tf  rr/flig'tf  wi/A  his  daughter,  but  x!ti^  fin  fays  he  wilt  mot  marry  his 

jviich.*3<>  daughter,  unlefs  be  will  give  him  90  A  with  her  j  upon  which  the 

Eiia.  Col-  daughter  oi  J.  D.  perfuades  her  father  that  he  would  give  the  90 1, 

Wiiii'.s.c.  according  to  the  requcft  of  the  fon,  zxiA  jhe prmifis  her  fother,  that 

and  Oawdy  if  he  will  dofi,  that  after  the  marriage  Joe  vfiU  repay  the  10  /.  hack 

and  Fcnnet  fo  her  father.    Whereupon  J.  D.  pays  the  90 1.  and  thjc  marriage 

?ffit!!'^w  ^*^^»  ^^^^>  7^^  "°  ^^^^^  '^^.  ^°^  *^  f^*^  ®f  *<^  ^f«  againft  the 
lie,  but  fon  and  his  wife  upon  the  faid  promife  \  for  the  confideration  is 
Fophar«  not  good,  but  thc  promife  was  fraudulent  and  covinous,  to  de- 
coii<tert-  fr^ttd  the  fon  of  his  portion  j  and  if  this  (hould  be  allowed  every 
tion  void.—  man  might  be  cheated  of  his  wife's  portion*    Mich.  421  43  Eliz. 

•Mo.  468.     B-  R.  Collin's  cafe  adjudged.] 

pi.  660*  ^ 

Mich.  39  k  46  Elii.  S.  C.  fays  that  the  adion  «as  maintainaUe  at  rigore,  bvt  lor  the  prance  the 
judgment  wai  ftaid*    Aad  PoybaiD  laid,  Uut  if  the  defeadaacs  had  pleaded  the  covta  between  tbe 

lather 
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Myn  and  dx  danthtrr  it  vooU  dcftroy  \ht  aftion.  ■  ■      Cro.  F.  774..  |J,  3.  $,  C,  Mich*  42  ^^43 
£lis»  and  heki  per  tot*  cur.  an  infufficient  and  unlawful  confideiacion. 

[17.  If  ^f  and  C.  are  bound  jointly  andfiverally  to  D.  in  an  obli- 
gation of  8ol.  for  the  payment  of  47 1,  and  A.  gives  acounterbond 
to  C  to  pay  the  money  to  D.  at  the  day  of  payment,  but  docs  not 
pay  it,  by  which  the  principal  bond  and  counterbond  are  forfeited, 
and  thereupon  D*  fues  C.  and  has  judgment  againft  him  upon  the 
faid  obligation  of  80 1.  and  before  the  judgment' A.  had  paid  to  Z), 
7  /.  parcel  oi  the  faid  47  1.  principal  debt,  and  after  the  faidjudg^ 
fnenti  in  conftderation  of  the  premtfes^  and  that  the  faid  A,  at  the  in-- 
fiance  and  requeft  cf  Ju.  then  pay  to  JD.  the  faid /^^  /.  principal  debt^ 
the  defendant  promifes  not  to  proceed  in  the  faid fuit  againft  the  faid  C. 
this  is  a  good  confideration  j  fo  if  he  takes  C.  in  execution  after 
upon  the  judgment,  an  afiion  upon  the  cafe  lies,  though  A.  had 
forfeited  the  laid  obligation  of  80 1.  and  fo  was  bound  by  the  ob- 
ligation to  pay  more  than  he  did  pay ;  for  it  is  a  good  confi- 
deration  for  D.  to  have  money  in  his  purfe,  it  being  before  only  a 
chofe  in  afliion.  Hill.  10  Car.  iu  the  exchequer  chamber,  between 
Hubbard  and  Farker.  Adjudged  per  curiam,  in  a  writ  of  er- 
ror upon  a  judgment  in  B.  R.  and  the  judgment  affirmed  accord- 
ingly«    Intratur  Trin.  9  Car.  Rot.  ao.] 

[i8.  If  A.  being  indebted  to  B.  in  i  o/.  nutkes  C.  his  ekecutor,  and 
dies,  C.  being  only  of  the  age  of  14  years,  and  thereupon  B.  intends 
to  procure  adminiftratien  during  the  minority  of  C.   to  be  granted  ' 

to  him,  and  thereof  gives  notice  to  E.  the  ivife  of  A.  and  mother  <f 
C.  and  thereupon  E.  in  conftderation  that  JJ.  at  the  requejl  of  £•  nvill 
permit  letters  of  adminiftration  during  the  minority  of  C.  to  be  granted 
to  her  J  and  that  he  would  give  day  to  £.  for  the  payment  of  the  faid 
debt  till  the  return  of  C.  out  of  the  realm  of  Ireland  into  England, 
fhe  does  promife  to  pay  B.  upon  requeft,  after  the  return  of  the 
faid  C.  out  of  Ireland  into  England,  this  is  a  good  confideration  ; 
for  this  adminiftration  durante  minoritate  differs  from  another 
adminiftration,  in  which  the  ordinary  is  bound  by  the  ftatute 
under  the  penalty  of  lol.  to  grant  it  to  the  wife  ;  but  this  is  a 
good  confideration  to  prevent  the  vexation,  for  what  remedy 
could  fhe  have  if  the  ordinary  would  not  grant  it  to  her  ?  and 
though  C.  might  return  after  his  full  age,  when  the  faid  E. 
(hould  not  have  aflets  in  her  hands,  yet  this  is  not  material,  in- 
afmuch  as  (he  ought  to  pay  it  out  of  her  own  goods,  it  being 
upon  her  omoi  promife.  Pafch.  12  Car.  B.  R.  between  Turtom 
AND  Gardener  adjudged,  this  being  moved  in  arreft  of  judg- 
ment.    Intratur  Hill.   1 1  Car.  Rot«] 

[19.  If  A.  be  feifed  in  fee  of  land,  and  there  being  a  commu-  (z)  pi.  ts. 
ftication  between  A.  and  B.  touching  the  purchafe  of  this  land  by  ^*  C.        . 
B.from  A.  and  thereupon  B.  comes  to  C,  the  wfe  of  A.  andpro^  StyTiosT* 
mifes  her^  in  confideration  that  fhe  would  not  hinder  the  bargain^  and  there* 
that  he  would  give  her  10  /.  or  a  riding-fuit,  the  hun>and  and  wife  l^oUCh.  j. 
may  have  an  a^iion  upon  this  promife ;  for  this  is  a  good  confi-  poj^t  of  !i* 
deration  not  to  hindQ-  the  bargain,  to  have  the  aid  of  the  wifei  ^-^^■^^ 
and  her  good-will  to  the  bargain^    Pafch.  1 1  Car.  B.  R*  *  be-    *  Foi.  ii. 

tween 


♦  3^7  Si&iOttft  [of  Aflumpfit J 

frMn»fctt>«  twccn  Fawcet't  and  Childers.    Adjudged  per  curiani|  th!| 
^Tt'if  &r*  ^^°g  ^^^^^  *^  *"*^*  ^f  judgment.] 

mould  pro- 

^ore  her  huAand  to  levy  a  fine  of  fuch  lands,  he  would  give  her  a  riding- fult ;  and  thit  it  waa  ad-t 

judged  that  the  baron  and  feme  could  not  join  in  an  afftioo  for  this  breach  of  promJCe. 

A  promife  by  A.  to  tbt  tideftjony  that  if  bt  will  comjtut  that  his  father  Sy^ill  affuft  his  Unit  tt  A*  ht 
Ifnll  give  him  lo/.  If  he  gives  bis  confent,  though  ne  affuranct  he  maJe,  be  /ball  maintain  an  afijoo* 
And  judgment  was  given  for  the  piaincilT.  Codb.  94.  pi.  106.  Mich.  28  A?  29  £lis.  C.  B* 
fuller's  cafe* 

Jt  wai  moT.  *  f  20.  If  A.  in  confideration  that  B.  proniifed  him  to  take  him 
ed,  that  pro-  ^q  Jj^  j^^j.  huiband,  promifes  to  takt  B*  to  be  his  wife,  infra  breve 
fiage  is  a  *  tempus  afteii  and  after  A*  nfarrief  another  woman,  B.  may  have 
laatter  ec-  an  aftion  upon  the  cafe  againft  A.  upon  this  promife :  for  this 
defiafticaJ,  jg  ^  good  confideTation,  though  it  was  objefted  that  it  w^s  a  fpi- 
STaJaion  ritual  confideration.  Pafch.  14  Car.  B.  R.  between  Stretch 
vllUie.  But  AND  Parker,  Adjudged  per  cyrian>  in  a  writ  of  error  out  ot 
wuid  not  Alcefler  court,  and  the  fir(t  judgment  affirmed,  Intratur  Mich, 
allow  it  to     12  C^r.  Rot.  21 0 

be  argued, 

but  gave  judgment  for  the  plaintiff'.  Lev.  T47.  Mich.  x6  Car.  2.  6.  R.  Cotter  r.  Hebte.— Sid. 
180.  pi.  iS.  Hebden  T.  Rotter,  S.  C.  and  the  court  held  the  confiderttton  good  j  for  maniage  is  f 
preferment,  and  the  lofs  thereof  is  a  temporal  lofs.  And  that  it  was  adjudged  a  good  confideration  in 
the  time  of  Roll  Ch.  J.  in  cafe'  of  Baker  t.  Smith,  Sty.  295.  304.  [Mich.  1651.]  ■  Keb.  754* 
pi.  53.  S.  C.  but  S.  1>.  does  not  appear.  S.  P.  admitted  to  be  a  good  confideration.  Keb.  S66« 

pU  IX.  Pafch.  17  Car.  2.  B.  R.  in  cafe  of  Mills  v.  Middlecon. 

Ip  aiTumpfit,  the  plaintiff  counted  that  n^bertas  the  plaintiff,  at  t^ehectMl  in/lance  and  rtfaef  of  th^ 
dtfeudoKt  did  promife  to  marry  him  %uithin  a  fortnight,  the  defendant  aid  promije  to  marry  her  vfUhin  a 
fortnight f  and  avers,  tbntfbe  ohtu/itfe,  and  the  defendant  refufed.  Windham,  Atkins,  and  £Uis  J* 
iield,  that  the  a^'^on  well  Uy  j  l>ut  Vaughan  Ch.  J.  e  contra.  But  by  the  opinion  of  the  3  jnftices^ 
the  plaintiff  had  judgment.  Frsem.  Rep.  95.  pi.  J09.  Pafch.  1673.  Hoiden  ▼.  Dickefon. 
Cart.  233.  Pafch.  25  Car.  2.  C.  B.  S.  C.  accordingly.——^  K.eb.  24S.  pi.  X7«  DickiibnT* 
iiolcroft  S.  C.  adjudged  accordingly. 

[21.  If  ^.  be  indebted  to  J?,  iti  2QoI,  and  A.,  t^pomts  B.  to  re^ 
ceive  it  from  C  and  for  the  better  fatisfa£lion  of  6.,  A,  delivery 
certain  hills  of  exchange  to  one  D,  thefaBor  of  B,  for  payment  there^ 
of:  and  thereupon  C  promifes  B.  that  in  confideration  [Z>,  would 
deliver]  to  him  thejaid  bills  of  exchange  fo  delivered  to  D.  the  fac- 
tor cf  B.  that  he  would  fay  the  faid  200  /.  due  by  A.  to  B.  thi^ 
is  a  good  promife,  for  the  confideration  is  valuable  \  for  thov^h 
C.  can  do  nothing  with  the  bills,  being  a  ftranger  to  them,  yet 
it  may  be  fome  advantage  to  him  to  have  the  pofTeilion  of  them, 
and  at  lead  it  may  be  fome  prejudice  to  B,  and  therefore  the  conT 
fideration  is  good.    Trin.  15  C^rw  B,  R.  between  Paynter  anq 
Chamberlyn,  per  curiam  adji^ged,  this  being  moved  in  arreft.3 
Aff'ampfit         [^^-  I^  ^*  ^^  confideration  that  A.  at  the  fpecial  inilance  and 
for  th^t  \n     requeft  of  B.  would  permit  B»  to  have  and  hold  a  meffuage  and  land% 
tonfdtrauon   ^]^^^  j,^  ^^  occupation  of  B.  una  cum  proficuis  &  commoditatibus 
Ttn'^",  at\he  i^^dc  provcnientibus  to  his  own  ufe,  promif<?s  A«  to  pay  to  hin^ 
defeiJanfs     r3  s.  at  Mlchaelmas  after  for  rent  for  the  premife^  amd  alfo  at 
rtijvji,        ij^g  fjj}^  fgaft  ^o  deliver  the  poiTeflTion  of  the  premifes  Xo  A.  in  a^ 
^^ their       good  repair  as  it  was  at  the  time  of  the  demlfe  aforcfaid  ;  this  i^ 
tjiate  in  ctx^  a  good  confidcratiou  to  maintain  an  adion,  though  it  4oe8  noi 

^^L^tw^  ^PP^^^  ^^^^  '^'  ^^  ^"y  ifi^^^  therein  at  the  time  of  the  promife, 
tuid  UrZf    and  thoiigh  it  appears  that  B-  V^^r  then  in  poffeffm  thereof.  Pafch, 

x6  Car« 


^aioniBl  [of  AfiTumpfitij  I  3cJ^  ^ 

i6  Car.  B.  R;  between  Adas  and  Aters  adjudged,  this  being  ^^  ^*  *f 
Moved  in  arreft  of  judgment.    Intratur  HiU.  15  Car.  Rot.  343.]  {l^^J/i'2! 

ptimt^  the  dtftndaru  prmifid  to  fay  ^  &c.  The  AthtAtnt  pUadt^  that  at  that  tone  tbt  plaintiff's  noife, 
mm-  nther  of  tbem^  bsd  sny  epate  in  the  laudt\  and  upon  a  demurrer,  all  the  covrt  held  this  a  good 
^onfideratioiiy  becaufe  the  agreement  was  for  fuch  an  eftace  as  they  had,  which  might  be  a  right  ex^ 
<iogiiifltable  by  a  releafe,  aithoogh  chey  had  no  eftafie.  And  affirmed  thejudgmeot.  2  Lev.  33. 
Hill.  13  Sc  X4Car.  a.  B.  R.  WooUiough  9c  Uz.  v.  Vlrcioii.— ^2  keb.  yoit.  pL  7S.  adjudged  for 
the  plaintiff'* 

'         ,     "  *0  3o8]I 

[23.  In  an  a£lion*upon  flic  cafe,  \t  the  plaintiff  declates  that  +  sty.  30^ 

A.  the  baron  of  the  defendant  was  indebted  to  him,  and  died  ?' j^*,  ^* 
|>ofleffed  of  divers  goods,  the  which  goods  after  his  death  came  tct  the  piaintifR 
the  defendant  legitimo  modo  ;  and  that  the  defendant,  in  confl->'  Hardr.  73. 
deration  that  the  plaintiff  would  ^r^r/zr  the /aid  debt  for  a  certain  ^rf  ^b^i 
time^  aiTumed  and  promifed  to  pay  the  debt,  this  is  a  good  confidera-  name  of 
Son  ;  for  though  there  is  not  any  fiifficieirt  matter  fhewn,  by  which  Hummeri 
it  may  appear  that  the  defendant  could  have  any  benefit  by  this  bit^^JJf^"* 
promife,  *  yet  inafmuch  as  the  words  are,  that  he  wiil^r^r^ir  the  adjudged 
debt^  and  not  the  defendant  /  fo  that  the  promife  is  to  forbear  all  ^«'  it  ^u 
the  world,  and  every  ftranger  that  may  be  fued,  viz.  the  execu-  Tt^oB^^bt!''' 
tor  or  ordinary,  this  is  a  good  confuleration ;  for  it  is  a  prejudice  caufe'fhe* 
to  the  plaintify  and  a  benefit  U  a  ftranger.  Mich.  22  Jac.  B.  R.  *w«notii. 
between  Hill  and  Batlie,  per  curiam  affirmed,  the  which  in-  Juitf  fo*ihat 
tratur  HilL  21  Jac.  Rot^  836.  M<  165 1,  between  f  Hume  and  the  plaintiff. 
HiNTON  adjudged  per  curiam,   this  being  moved  in  arreft  of  !»»<*.»»  pre- 
judgment.    Intratur  165 1,  Rot^  1446^    But  in  this  cafe  it  was  fuJhfJ^ 
fi$t  alleged^  that  any  goods  came  to  the  hands  of  the  defendant  which  bearance.-* 
vere  the  goods  of  the  debtor  :  and  in  this  ca£e  the  confidcration  was  ^'X™*  S** 
to  ftay  for  his  money  till,  &c.]  ^^-  ^^ 

Aane  of  Hsnce  v.  Hintoa;  and  that  it  wai  adjudged  for  the  plaintiff*. 
AiTumpfit  agalsft  the  exeentrvc  of  B.  for  that  B.  being  indebted  to  the  plaintiff,  and  Ae  havin; 
pirofed  the  wilt  and  thereby  p'fffffed  berjilf  of  a  leafe  for  jetrty  proit^fed  in  confoieraSiGn  the  plaimif 
4bimld  nt  mttefi  b&,  hut  give  ber  time  till  Michaelnlas  next  to  pay  the  debt.  It  was  moved,  that  it 
wat  not  averred  that  ihe  Ittd  affett,  but  adjudged,  that  it  being  alleged  ihe  hod  the  term,  it  (hall  b^ 
intended  (he  had  it  at  afleea',  and  the  forbearance  of  fuit  and  her  having  aflcts  are  the  caufe  of  tbie 
■£Kan.  And  adjudged  for  the  plaintiff.  Cro.  J.  273.  pi.  i.  Fafch.  9  Jac.  B.  R.  Bond  v.  Baine* 
— ^  Rep.  93.  b*  Banea*!  cafe,  alias,  Banes  v.  Paine  S.  C  ftates  it,  tYnt  Jbe  promifed  to  pay  the  dili, 
•r  othertpife  to  aj/tga  ber  hferejf  of  tht  leafe ;  adjudged  in  B.  R.  for  the  plaintiff,  and  a&rmed  b^  ail 
the  juiHeei  of  C.  B.  and  barons  of  the  exchequer.  «.^Jej|k.  290.  pi.  27.  S.  C 

fi4.  If  A;,  be  bound  in  an  ob/igatlon  of  60 1.  to  B.  upon  condi-  C».B.  194. 
tion  for  payment  of  ^oL  at  a  day  to  come,  and  after  the  day  of  ^X'^ited 
paymentf  and  the  30  1.  not  being  paid,  in  conf  deration  that  A.  would    '     - 
pay  the  30/.  i^to  B.  in  fatisfa^ion  of  the  obligation,  B^protnifes   X^^*  23. 
that  he  will  accept  it  in  fatisfekBion^  and  that  he.  will  deliver  tip  the  "^       v^     ^ 
Migedion^  if  B.  does-  not  deliver  up  the  obligation  to  A.  he  may  X^^a 
have  an  a£Uon  upon  the  cafe  upon  this  promife ;  for  though  le-  judged  a 
gaily,  after  the  obligation  forfeited,  30 1.  can  be  no  fatisfaclion  g»>^  conii- 
M(k>l#.yet  to  have  the  nK)nj?y  in  his  hands  \inthout  fuit  is  a  pjit*!*^ 
good  conficferation  to  maintain  this  a£lion   upon  the  promife.  23  Eiix* 
Trin.  15  Car.  B.  R.  between  Rawlins  and  Locicey,  adjudged,  ^-^^  *•' 
this  being  moved  in  arreft.}  "  u!' 23?. 

rl.  317. 
yki.  (bif]  cites-S«C.  ab  adjudged  tcC9rdiDgty>  faf^.  25  CUs.  la  B.  R.  anJ  b(;ih  bo.ks  £iy,  that 
fiiii  iras  agrctd  to  per  t9U  cw. 

Affumpfit,, 


3o8  dftfOtUt  [of  A(}uihp{it;j 


Aflumplit,  ft^*  for  tlM  tlieie  Wng «  etttrpwmU  kthum  tbe  flalntif^  Urd^f^wtmr  rft*  mi 
tht  defcfuUnt  elaittSng  f  bdJ  fy  copy  tertam  UnS^  prcd  of  tbc  (aid  manor,  boch  \M6K%Jubmntd  ^ 
iheav>ard»fJ,S,  The  defendant  in  condderatjon  that  the  plaintif  prmiftdYAm  that  if  thejali 
J.  S*  Jbomtd  aJjuAge  the  copy  t«  be  gtod^  tb*n  he  would  (ujfer  the  defefidani  to  enjey  the  (aid  landt,  and 
the  raid  defendant  promifed  the  plaintiff,  ibst  ifthoJMJf.  5.  fiouldedjndp  the  eofy  mot  to  hejmfieiem, 
chat  then  be  nvouid  furreuder  tmd  diiivor  mp  the  poffefim  to  tbe  pUumtif  withotu  juitt  and  affigned  the 
bitach ;  per  Gawdy,  this  it  a  good  confiderationy  it  Wiiw  to  avoid  fuits  at  law.  And  judgaent  for 
the  plaintiff.  Le.  103.  pL  137.  Pafeh.  30  Elis.  B*  R.  CookT.  Sangitr.  1  n  4.Le>  31.  pU  85. 
S.  C«  in  totidem  vsbit* 

Affumpfit,  whereas  ^epUhfiffoeu  hound  to  pay  the  defendant  30  /.  M^  9,  l6]4.  The  defomdaat 
in  conjideration  the  plaintiff  tveuld  toy  htm  the  faid  30 1.  the  (aid  9  May^  promUed  him  to  de/iver  mp  the 
/aid  hend  to  he  cancelled,  and  that  be  paid  the- money  the  (aid  day,  but  dm  dcKndant  had  not  delivered 
up  the  bond,  hot  caufed  him  to  be  arrefted  thereopon ;  the  delcndat  pUadod  jnod  mm  Johrit,  and 
found  for  the  plaintiff.  It  was  moved,  that  it  was  no  fafficicnt  coofidemdon  $  (br  confideration  ougj^t 
to  be  matter  of  profit  and  benefit  to  him  to  whom  it  it  doot,  or  trouble  to  him  who  doth  it.  Re* 
iblved,  it  ws^  a  good  confideration  to  have  it  paid  without  («it  or  trouble,  and  perhaps  the  not  paying 
of  it  at  the  time  might  be  more  prejodicial  to  the  plaintiff,  than  the  forfatnre  woutd  be  of  advantage, 
if  he  (hould  be  forced  to  fue  hr  it.  Adjudged  for  the  plaintiff.  Cm.  C.  pL  5.  Pa(cb«  i  Car.  C.  B« 
Flight  V.  Crafden.  »Hutt.  76.  Flight  v.  Gicdi  S.  C.  and  bocaufe  it  ^peart,  that  by  the  non.per« 
Ibrman'ce  of  thit  promife  the  plaintiff  had  prejudice^  and  the  juiy  had  found  quod  fohrit^  the  plaintiff 
had  judgment* 

+  C3093 

•  Cro.  c.         [25.  If  A.  be  indebted  to  B»  in  20  L  and  B«  fays  to  A.  that  he 

Coojct'vr*  ^*^^  ^"^  ^^"^  *^'  ^^  ^'^^^^  whereupon  A,  fays  to  him  that  if  he 

Poucc»*  "wAX  forbear  him  per  pattiuhitn  tempus^  that  he  will  pay  him  5  thig 

Hiiu  17  is  no  good  confideration  of  an  afltunpfit,  becaufe  he  may  fue  him 

S^'dMd^'  prefently.    Pafch.  6  Jac.  B.  between  Brian  and  Salter,  ad- 

thitthe  judged.    Pafch.  8  Car.  B.  R.  between  *  Brooke  and  Dowse» 

confidera-  adjudged  in  a  writ  of  error  upon  f  a  judgment  given  e  contra  in  the 

"wi^and  cheney-court  at  Winchefter,  and  the  judgment  there  given  rc- 

fuiewas  verfed.    Pafch.  15  Car.  B.  R.  between  Stiles  and  Rowland, 

given  that  adjudged  in  a  writ  of  error  upon  fuch  a  judgment  in  B.  and  this 

mntAiouid  rcvcrfed  accordingly  for  this  error.    Intratur  Mich.  14  Car.  Rot,] 

be  affirmed. 

— »»S.  C.  cited,  and  denied  to  be  law ;  per  cvr.     Sid.  4$.  Mich.  13  Car.  2.  B.  R.  in  pi.  3. 

A  de  exception  wat  taken,  and  urged  that  parvum  tempus  may  be  but  pun^nm  temporia.  Sed 
aon  allocatur ;  for  the  defendant  being  indebted  to  tlie  pUindff,  the  debt  in  icfclf  it  a  fufficienc  confi. 
deration.     Le.  6f.   pi.  So.   Pafch.    29  £liz.   C  B.    Gill.  v.  Harwood.  Coldib.  4S.  pi.  (. 

WHoacwooo  V.  GiBBONt,  fcemi  to  be  S*  C.  and  S.  P.  held  accordingly,  per  totj  cur,   abieote 
Anderfon.  3  Le.  200.  pi.  251.  Eftrange  v.  Owlet,  Trin.  30  £lia.  B.  R.  fayt  it  wat  held, 

that  forbearance  per  paululum  tempus  it  a  good  confideration  \  but  it  ieems  imperfedly  reported  }  and 
in  Efcrig't  cafe,  4  Le.  3,  31  Eliz.  a  ccrtaiA  time  of  forbearance  it  mentioned. 

A  confideration,  quod  paululum  ceffaret,  wai  held  not  good  j  and  though  the  plaintiff  alleged,  that 
he  forbore  for  half  a  year,  thit  did  not  help  the  cafe.  Cro.  £•  19.  pL  19*  Pafch.  25  Elia.  C.  B. 
Lutwich  ▼.  Hufley.  ■  Cro.  £.  759.  pi.  29.  Pafch.  42  £li2.  C.  B.  it  wat  faid  per  cur.  to  have 

been  adjudged  that  a  confideration  to  forbear  per  paululum  teinpu»  i&  void,  becaufie  it  is  not  certain^ 
and  paululum  tempus  is  not  temporit  part. 

Cro.c.43S*  [2<i«  If  A,  promifcs  B,  that  in  confideration  that  he  will ^- 

j)l.  8.  Tol-  ifar  to  fue  him  for  a  certain  debt  pro  aiiquo  tempore  that  he  will 

S^C*^^'  pay  him,  and  avers  that  he  forbore  him  for  a  year,  this  is  not  a 

the  judg-  good  confideration ;  for  aliquod  tempus  is  full  as  little  as  paulu« 

xnentin  lum  tempus.     Hill.    II   Car,    B.  R.    between  Telston  amp 

^v^fed*^  Clarke,  per  curiam  there  in  a  writ  of  error  upon  a  judgment  in 

s.^c.  cited  Shaftftury,   and  the  judgment  reverfed  aiccor<Ungly.    Intratur 

per  cor.  frin.  1 1  Car.  Rot.  687.] 

Sid.  45. 

pK  3.  Mich*  13  Car.  s.  B.  R« 

Browni.  6.        [27.  If  A.  leafes  lands  to  B.  at  will,  and  A.  in  coniideration 

^'thi  ''ifaid  ^*^^  •^'  ^m  f'^^r^'^fl^  ^«  ^'»»  the  faid  efiate  at  wUt,  promifei  to  B. 
*****"  thai 
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ihsitfi  miipfofHdiaparfoffagefot%  S,  this  is  no  g6od  Confidera^  f«d  by  the 
tion  to  maintain  an  adion,  bccaafc  he  might  determine  this  eftatc  [;j"^^'  ^"J^ 
at  will  at  his  pleafure.     Mich.  8  Jac.  B.  between  Kent  and  gin  ii  is 
Prat,  per  curiam,  where  it  was  put  in  the  declaraticttf  that  he  f*'^^  ^^ 
^as  pcfiffid  of  a  [term^]  without  Jhtmng  what  term,  and  there-  ^t^^'^rtfkt^ 
fore  the  court  took  it  to  be  a  leafe  at  wilL]  becaufe  the 

confideration  was  not  valuable* 

[18.  But  in  this  cafe,  if  it  had  been  alleged  that  there  was  m 
tmtroverff  between  A.  and  B*  whether  it  was  a  leafe  at  luill^  or  for 
jears^  and  thereupon  the  afiumpBt  had  been  made  as  before,  this 
had  been  a  good  confideration.    Mich.  8  Jae^  B.  per  Coke.] 

[29*  If  A.  in  confideration  that  B.  will  make  an  efiate  at  will  Poph.  1S3. 
to  him,  fuch  as  bis  counfel  Jball  devifey  promifesy  &c.  this  is  no  ^  ^'  *"^*^ 
good  confideration  i  for  that  he  may  prefeutly  after  the  eftate  oTKe,"*™* 
made  determine  it.    Mich.  12  Jac.  B.  between  Kelle  A^a)  Tis*  cafe,  as 
DALE,  per  curiam.]  JSt'~* 

Noy  S3,  citei  19  Jac.  Kebb's  ofe,  S.  P*  and  feems  to  be  S.  C« 

f  30.  In  an  aftion  upon  the  cafe  by  A.  againft  B.  if  the  plain*  Tie.  Error, 
tiff  declares  that  they  accounted  infimul,  concerning,  &c.  and  s!^c!^b^t'* 
npw  this  account  B.  was  found  10/.  in  arrear  to  the  plaintiff;  and  nox.  s.  p. 
thereupon  B»  affirmed  that  he  had  paid  it  to  J.  S.  to  the  ufeoftht 
plaintiffs  and  therettpon  B,  promifedy  that  if  be  does  not  prove  in  a 
Jbort  titne  that  he  hid  paid  it  to  J.  S.  to  the  ufe  of  the  plaint  ffy  he 
would  pay  it  to  the  plaintiff y  and  avers y  that  he  had  not  proved  it  from       • 
the  time  of  the  promifc  to  the  time  of  the  aflion  brought,  which 
was  a  yeary  this  is  a  good  confideration ;  for  here  he  is  found  in  r   310  1 
arrear  16  L  and  the  law  makes  apromife  to  pay  it,  and  though  here 
a  further  time  is  given  to  him  for  his  advantage,  and  it  iliould 
be  admitted  that  tliis  time  is  no  confidemble  time,  and  therefore 
void,  yet  the  promife  in  law  Hands  good  ;  but  this  time  is  con- 
fiderable,  for  the  time  ought  not  to  be  toojborty  but  that  he  may  fnake 
bis  proof  within  it ;  and  here  it  was  per  unum  annum  ;  for  here 
by  the  words  (fbort  time)  is  to  be  intended  a  reafonable  time  to 
make  the  proof.    Trin.  1649.  between  Vigorous  and  Drake,         ^  ^^ 
*  adjudged,  per  curiam,  in  a  writ  of  error  upon  a  judgment  in    •  foI.  14. 
Exeter  \  but  the  judgment  was  reverfed  for  another  error.    Intra# 
tur  Hill.  16  Car.  Rot.  696.  B.  R.] 

[31.  If  ^.  and  B.  at  the  requeft  of  A.  andyjr  the  proper  debt  of 
A.  are  bound  in  an  obligation  of  10  1.  to  C.  and  after  ^.  makes  D. 
bis  executory  and  dies ;  and  after  B*  and  D.  at  the  requejl  of  D. 
mange  anglice,  fpend  a  quarter  oflatiiby  hready  and  ale^  to  the  value 
of  ^  s,  in  the  houfe  of  J.  S.  and  thereupon,  there  being  a  dif* 
courfe  between  them  concerning  the  faid  obligation,  D.  affumet 
and  promifes  to  B.  in  confideration  that  B,  tvould  pay  one  half  of  the 
reckoningy  for  the  fuid  quarter  of  lamb,  bread,  and  ale,  that  he 
nvoteld  fay  the  faid  10/.  due  upon  the  fald  obligation,  and  thereupon 
/?«  pa\s  one  half  of  the  reckoning,  B.  may  well  maintain  an  action 
againit  D,  upon  this  aflumpfit ;  for  it  appears  tint  ho  is  executor 
of  A.  who  wa^  the  principal  in  the  obligation }  and  alfo  he  invited 

II  B.  to 
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fi:  to  eat  and  drink  tirisy  for  which  the  (aid  5  s.  was  to  be  p\iA  \ 
fo  that  in  equity  he  oueht  to  pay  the  obligation,  and  reckoning 
alfo )  and  though  as  to  me  hoft  both  are  liable  to  pay  the  reckon- 
ing, unlefs  the  ho/l  knows  B.  to  be  inwted,  yet  when  a  deift  is  due 
jtnntly  by  twOf  it  is  a  good  cof^deration  that  if  the  other  will  pay  one 
moiety^  he  himfelf  will  eUfcharge.the  other  of  an  obligation  .for  loL 
Ibr  though  the  benefit  be  but  fmall,  yet  it  is  a  benefit ;  for  when 
it  was  joint  both  might  be  fucd,  and  if  one  does  hot  appear,  but 
is  outlawed,  the  othet  may  be  compelled  io  pay  all ;  and  if  the 
judgment  be  againft  both,  yet  upon  an  execution,  one  may  be 
taken  in  execution ;  and  upon  fuch  a  reckoning,  if  one  depart^ 
without  payment,  die  ho(l  may  compel  the  other  to  pay  adl  before 
he  departs,  and  fo  he  has  a  benefit  by  the  payment  of  a  moiety. 
Mich.  9  Car.  B.  R.  between  Moo&e  and  Brat,  adjudged,  this 
being  moved  in  arreft  of  judgment.    Intratur  Trin.  9  Car.  Rot* 

Tdlicor  [32.  If  B.  as  adminiflrator  to  J.  D.  is  indebted  to  A.  in  20  li 

4e!^'to  ^      upon  this,  B;  in  confideration  that  adminiftration  is  com- 

J.  s.  the  mitted  to  him,  and  that  he  has  aflets  in  his  hands,   afliimes  and 

4ef«n<liac't  promifes  to  pay  the  debt  asfoon  as  any  debt  due  to  the  inteftate  coTHes 
mM^oT'  ^  his  hands  to  the  value  of  the  debtj  and  after  fttch  a  debt  comes  fo  hit 

if  hi  b^d  hands,  yet  no  a£iion  lies  upon  this  promife ;  fot  here  is  nb  confix 

I09d$juffi-  deration  to  maintain  this  ^ion,  by  which  the  adminiflrator  fhould 

mulipay  ^^  charged  of  his  own  goods  ;  for  here  the  eonfiderdtien  is  not  t^ 

It»aiKiai-  forbear  to /ue,  or  any  other  confideration*    Trin;  14  Car.  B.  R.  be^ 

?^  ***.  twecn  KiTCHiNMAN  AND  THE  BisHOP  OF  OssORY  in  Ireland,  in  a' 

Ihfficient.  ^^^  ^^  ^^^^  ^P^^  ^  judgment  in  Ireland,  and  the  judgment  x^ 

7he  piun-  Turfed  accordingly  for  this  error  among  others*  Intratur  Hilk 
Zit  «a  *3  Car.  Rot.  ,,.41.] 

jodgmenc,  and  that  judgment  iffirmed  in  error  ;  for  the  aflbinpfit  wu  good,  the  deftndaht  having  ail> 
letty  and  being  of  hit  own  promifey  ihall  be  charged  de  bonis  propriis.  Cro.  £.  $u  pi.  i8.  HiU.  3^ 
£l]a.  B.  R.  Trewinian  V.  Howell..  ■  Lc.  93^  94.  pi*  iti.  S.  C.  adjudged;  but  mentions  tb^ 
promife  to  be,  that  if  the  plaintiff  could  prove  that  the  goofls  weie  delivered  to  Cho  teftatdr,  he  HottU 
pay  the  value  of  them.  Sec 

Aflumpiit,  [jj.  If  A;  (to  whom  the  teftator  was  indebted)  comes  to  the 
thMber^^^  cxccutor, and fays that  he  intends  to  fuehim  for  the  debt;  wher&k 
gave  him  3/.  upou  the  executor  promi/es  in  confideration  that  the  ptatntiffwill  *  for-- 
f^mmmm  ^ar  him  for  a  reafonabk  iitne,  he  will  pay  him,  and  A.  forbears  to 
hp^hndht-  S^^  ^^^  fi^  ^  reafonable  tinier  this  is  a  good  confideration  to  charge 
ittg  about  to  the  defendant  in  an  aflion  upon  the  cafe^  out  of  his  own  eftate, 
Jut  fur  it^  without  aflets ;  for  by  this  promife  it  is  intended  as  well  to*  forbear 
p^jedtbat  ^^  ^^^  ^^  cxccutor,  as  to  forbcar  the  debt ;  and  a  forbearance  tf 
in  confident'  fuit  IS  a  good  coufideration  without  aflets,  at  the  time  of  the 
^f'^^mHf  P^^''^^^'^*  Mich*  14  Car.  B.  R.  between  Johnson  and  Witch* 
inmldpay  COTT,  per  Curiam,  upon  a  demurrer,  where  die  defendant 
tb9  money ;  *pleaded  that  he  had  not  aflets  at  the  promife  made.  Intratur  Micht 
J^  ^^-    14.  Rot.  588*    The  word  in  Latin  was  tolcraret.] 

that  his  teftator  was  indebted  in  feveral  fums  ultra  quod  he  had  not  af&ts  ;  but  upon  demurrer  it  was 
adjudged,  that  it  is  notnuteriai  wberberbt  bad  affitt  wnot\  for  by  the  promife  he  had  caufed  the  plaia« 
tlo  todefiil,  who  at  that  time  might  be  prepared  to  prove  aflets.  Vent.  1 20.  Pafcfa..  23  Car.  2.  B.  R. 
Davis  V.  Wright.  2  Lev.  3.  Davit  v.  ReynerS.  C.  adjudged  for  the  plaintiff}  for  bi  h  cbargti 

atfon  kU  owmfrmije  ia  coafidcntiofi  of  forbcaraAce  j  ind  forbearance  of  a  &iC  for  a  kgacy  «i  fiiffic»ci« 
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*oafl deration* ■  a  Keb.744.  pi.  52.  S.  C.  adjornatur.— >— Ibid.  758.  pi.  2^.  S.  C  adjudged  for 

tht  pbuntiff  J  but  if  it  had  affpcsrid  iy  tht  declaration  thai  the  plaintiff'  bad  no  cauje  of  aSfion,  tben  tbt 
Jtthmramct  woould  not  btjuficutu* 

[34.  In  an  a£lion  upon  the  cafe  by  A»  againft  B.  if  the  plain-  ^■^^**-i 
tiflF  declares  that  *  C.  the  baron  of  B.  was  indebted  to  him  in  1  o  1.    *_^*  *5r 
and  after  his  death  B.  his  wife  being  big  with  child,  in  confidera-  Thepiajniiff 
tion  that  A.  the  plaintiff  would  forbear  tofue  her  as  admlnifhrator  of  declared 
C  tillfuch  a  dajy  B,  promifed  to  pay  the  debt  \  and  it  is  not  faid  J^^  ^\  «*«- 
in  the  declaration  that  B.  was  the  adminijirator  of  C.  this  is  no  /jk^* 
good  conlideration  to  have  an  a£tion  upon  the  cafe  \  for  it  does  ypon  anac* 
not  appear  that  B*  had  any  thing  to  do  with  it,  or  to  be  charged  '^/*'  ^^- 
for  the  debt  more  than  a  meer'ftranger.     Mich.  9  Car.  B.  R.  be-  ^ZTXd!b!ld 
tween  Whitchbr  and  Davis,  per  curiam,  adjudged  in  arreft  of  utbephin^ 
jttdement  after  verdift  for  the  plaintiff-]  "/  '"  ^°  , 

•'      °  1:  J  much,  and 

prtmtftd  to  pay  it f  and  died ;  and  that  the  defendant  being  bis  itf'idoWf  and  barfing  notice  thcrtufy  and  alfo 
that  tbepUintiff  intended  tojne  ber,  came  to  theplaintift',  tndpnmifcd  that  ifbetoould  rr>tfue  her  unril 
Jitcb  a  time,  then  m  confideration  thereof /&«  wsar/^ /v/:^',  Sec,  It  was  moved  in  arred  of  judgment  that 
It  is  notjbcwn  that  fie  was  etecntriXf  or  any  ways  chargeable  with  this  debt  of  her  hiifband,  and  fo  no 
groond  to  fue  her.  Peremptory  day  w-as  given  the  defcndanc,  at  wlilch  day  the  repo.ter  fays  he  heard 
nothing  more*     Palm.  441.  Trin.  2  Car.  Goodwin  v,  Wilioughby.  — Lat.  141.  S.  C.  in  totidcm 

¥erbii#  Poph .  177.  S.  C  the  judges  varied  in  opinion,  and  (0  no  judgment Ncjy  Si.  S.  C« 

and  Jennin  prayed  judgment  for  the  pUintlfT,  becaufe  the  defendant  firll  made  the  rcquci^  to  forbear. 
And  peremptory  day  was  given  the  defendant  to  (bewcaufe,  Sec,  Hardr.  73.  Arg.  cite^  S.  C.  that 

tbit  promife  doe^  not  bind  the  wifcj  unlefs  /he  were  executrs  or  adminiftratrix,  or  chargeable  uith  the 
debt. 

Cafe  for  that  the  defendant*!  tejiator  heing  indebted  to  the  plainuff  in  3  5 1.  frcwifed  to  fay  it  'u*hen 
tbertuntt  reqniredy  and  that  the  faid  tefiatcr  bad  made  tht  dtfind^-nt  executory  and  IrfifujficUr.t  ojjitiy  and 
in  conJSdersititn  the  faid  debt  ^as  net  paid,  and  that  tbep'aintiff  bad  given  him  time  till  Lad j -day  nex:  to 
pay  it,  beprmijed  to  pay  &G«  The  plaintiff  had  a  veidid  and  judgment  in  B.  R.  but  rcveried  on  er- 
lor  in  the  exchequer  chamber,  becauie  the  confiJeration  was  infufficient ;  for  the  defendant  \s  not  bound 
by  law  to  pay  the  351.  after  the  death  of  the  teftator,  and  the  giving  a  longer  day  to  pay  money, 
which  by  law  he  ii  not  obliged  to  pay^  it  not  a  fufficient  cunfiicration.  Moor  70a,  pi.  977.  Pafch.  37 
£Iis.  Matthew  v.  Matthew. 

[35.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  The  count 
whereas  he  had  delivered  100  /.  to  the  defendant,  the  defendant  did  J^*^^^  ^^^ 
promife  to  repay  to  the  plaintiff,  at  a  day  after,  the  fame  100  /.   with  aifumpfit 
crecompence  for  it,  though  if  it  (hould  be  intended  that  he  fliould  ^«  ^^'^  *^ 
repay  the  fame  100 1.  in  fpecie,  this  could  not  be  any  confideration  ^JJ^^J^d^* 
for  thepromife,  becaufe  the  defendant  could  not  have  any  benefit  uponrequtfi. 
thereby,  yet  it  Ihall  be  intended  to  he  thefafmin  value,  and  not  in  .^^^?J** 
fpecie,  and  therefore  a  good  confideration.     Mich.  9  Car.  B.  R.  \^  n,*ight  be 
between  Crusb  and  Berrt,  adjudged^  in  a  writ  of  error.     In*  demanded 
tratur  Trin.  9  Rot-  1 163.]  f^f^an" 

that  it  muftbethe  fame  tool,  in  fpecie;  bat  per  tot.  cur.  e  contra,  and  that  it  (hall  be  intended  the 
fum  aforefaid  -,  and  the  rather  in  this  cafe,  (as  Popham  faid)  becaufe  the  aifumpfit  ii  f  grounded  on  a 
loan,  which  implies  a  ufe  of  the  money  by  the  defendant,  and  cunfequcntly  the  fame  money  as  was  re« 
ccivcd  cannot  be  repaid.     Vein.  50.  Mich,  a  Jac  B.  R.  GameT.  Harvie. 

[36.  If  j1.  and  B.  arc  iound  in  an  obligation  of  10  /.  to  C.  for 
the  proper  debt  of  A.  and  after  A.  dies,  an  J  after  E.  being  the  wife 
rf  A.  promifes  B.  in  confideration  that  B.  will  pay  the  lol.  to  C. 
that^^  will  repay  it  to  B.  upon  which  B.  pays  it  to  C.  no  adion 
upon  the  cafe  lies  againft  E.  upon  this  promife,  becaufe  there  is 
no  confideration  for  E.  to  make  fuch  promife,  and  B.  was  before 
bound  to  pay  it,  and  not  E.  'Mich.  9  Car.  between  Wes tbie  and 

Sou  I.  A  a  Cock- 
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CocKAiKE  adjudged  in  tlie  exchequer  chamber  in  a  writ  of  er- 
ror, upon  the  judgment  given  in  B.  R,  rcvcrfcd  accordingly.  In- 
tratur  Trin.  7  Car.  B.  R.  Rot.  347. J 

[37.  In  an  adtion  upon  the  cafe  upon  an  afTumpfit  by  A.  againft 
B.  if  the  plaintiff*  declares  that  whereas  he,  viz.  A.  and  Eli%,  his 
^vi/e,  the  admini/lratrix  of  C.  recovered  by  judgment  a  ccrtaia 
debt  againft  J.  S.  and  aner  the  faid  Eliz.  died,  and  after  admini" 
^ration  of  the  goods  of  C.  unadminj/fered  was  granted  to  the  plaintiffs 
and  after  the  plaintiff  fued  out  an  elegit  upon  the  faid  judgment 
againft  Ji  S.  and  thereupon  the  (heriff  took  an  inquijition^  whereby 
it  vrz&  found  that  he  had  divers  lands y  icc^/ubjefl  to  the  execuUon  ;  and 
this  inquifition  was  reduced  into  v^nriting,  whereupon  there  was  a 
colloquium  between  the  plaintiff  and  defendant  concernifig  the  delivery  of 
this  inftrument,  containing  the  faid  inquifition^  to  the  defendant  \  and 
thereupon  the  defendatit  did  promife  in  conftderation  thereof  to  deliver 
the  faid  injlrument  to  the  plaintiff;  upon  which  he  delivered  it  to 
the  defendant y  who,  though  requefted,  had  not  re*  delivered  it  t  tliift 
is  a  good  confideration,  though  it  appears  by  the  inducement  that 
the  plaintiff*  had  not  any  caufe  to  have  the  elegit,  inafmuch  as 
the  judgment  was  in  the  right  of  his  wife,  as  adminiftratrix ;  fo 
that  the  huiband,  upon  the  Hew  adminiftratiofi,  comes  in  para- 
mount the  judgment  \  yet  inafmuch  as  the  oBion  is  grounded  upon  the 
delivery  and  re^livery  if  the  in/lrument  containing  the  inquifition^ 
T  this   is  a  good  confideration  to  maintain  the  aAion.    Hill.  9 

Car.  B.  R.  between  Couche  and  Jeffrts  adjudged,  upon  a 
writ  of  error  upon  a  judgment  in  Lancefton,  and  the  firft 
judgment    affirmed    accordingly.      Intfatur  Hill.  7   Car.  Rot. 

9930  .  '.  .    .^ 

[38.  In  an  adiion  upon  the  cafe  upon  a  promife,  if  the  plaintiff 

declares  that  whereas  the  defendant y  fuch  a  day,  hzddemifeda  mef 
fuage  to  the  plaintiff  for  certain  yearSy  in  confideration  of  10  h  rent 
per  annum  to  be  paid  by  the  plaintiff*,  accprding  to  his  promife 
^    I    *     -^  thereof  made,  the  defenddnt  in  conftderation  ther^f  did  then  promife 
•  Fol.  a6.    to  drefs  the  meat  *  of  the  plaintiff y  after  the  rate  of  id.  the  jointy 
^  ■    V     "^  from  time  to  time  during  the  termy  and  to  provide  other  necef- 
faries  for  him,  this  is  a  good  promife  and  a  good  confide^tion  ; 
for  the  acceptance  of  the  leafe  by  the  plaintiff  under  the  faid  rent» 
was  the  confideration  of  this  promife  ;  for  perhaps  he  would  not 
have  accepted  this  leafe  under  the  faid  rent,  if  it  had  not  been  for 
this  promife.    Mich,   n  Car.  B.  R.  betweeen  Arundle  and 
RowDEN,  dubitatur,  this  being  in  arreft  of  judgment ;  but  after, 
per  curiam,  this  is  a  good  confideration.     But  after  judgment 
was  given  againft  the  plaintiff^  for  another  caufe,  and  fault  in  the 
declaration.] 
(S)pl.  1.  [39.  If  A,  makes  void  a  promife  to  B,  and  after  aflranger  comes 

S.  C.  but  ^Q  B^  jjjjj  jjj  confideration  that  6,  will  relinquifh  the  promife  made 
Bot appear.  ^^  ^"^  ^7  •^'  ^^  promifes  to  pay  him  \qL  this  is  not  a  good 
confideration  to  charge  him,  becaufe  thtfirfi  promife  was  void* 
Mich.  14  Jac.  upon  a  writ  of  error  at  Serjeants  Inn,  be- 
tween Bernard  and  Simons,  put  by  Altham,  and  agreed  per 
curiam.] 

[40.  If 
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^40.  \i  ^  man  fues  a  fcire  \Jieri\  facias  to  have  execution^  and 
^ys  to  the  (herifF^  fuch  art  the  goods  of  the  party y  {hewing  them  to 
lum ;  whereupon,  in  cot^tderation  that  the  Jheriff  will  execute  the 
execution  upon  thofe  goods,  he  promifes  to  five  him  harmlefsj  this  is 
not  a  good  aflumpfit,  becaufe  he  ought  to  take  notice  of  them  at 
his  peril.  Mich.  14  JaCv  B.  R.  In  SuTheMAn's  cafe,  held  by 
Dod.  &  Hought.3 

[41.  If  A.  delivers  an  execution  to  the  fierijf  at  his  fuit  againft  Cro.£.654. 
B.  and  in  cor^deration  that  the  fberiff,  without  anyfee,  nvill  execute  ?J'l^'  ^'^'* 
it,  he  promifes  the  fheriff  to  pay  to  him  a  certain  fum,  which  is  as  chequer  * 
much  as  the  fheriff  is  allowed  to  take  by  theflntute  rf2Z  Eliz,  Though  chamber  j 
it  be  admitted,  that  the  (herifF  cannot  have  any  remedy  for  his  ^^  ^^y,^^ 
fees,  yet  becaufe  it  was  lawful  for  the  flierift' to  take  his  fees,  of  opinion^ 
and  he  made  the  execution  at  his  requeft,  and  this  is  for  his  be-  «>  affirm  the 
nefit,  this  is  a  good  confideration.   Hill.  41  Eliz.  B.  R.  between  {"n^'fJJJ,^' 
Staunton  and  Suliard.]  point  j  but 

another  er- 

sor  being  afligoe^,  k  was  reverfed  on  that  other  point. Mo.  46S.  pi.  669.  Suliard  ▼*  Stamp,  S.  C. 

adjudged  and  af&nned  in  the  exchequer  chamber.— Mo.  669.  pi.  97.  S.  C.  and  judgment  affirm, 
ed.  But  fee  in  a  nota  at  the  end  oi  the  cafe  it  is  faid  that  the  judgment  was  agreed  10  be  rererfed  by 
the  opinion  of  all  the  joftices^  bat  was  ended  by  comproraife. 

[42.  If  j5.  is  obliged  to  A.  in  200 1,  and  A.  being  indebted  in  Cro.E.65v 

fo  much  to  the  king,  cffSgns  the  obligation  to  the  king^  and  after  awor'din  i^' 

jB,  in  confideration  that  A,  will  forbear  to  procure  any  procefs  againft  by  all  die 

him  for  the  faid  debt  till  Hilary  term  next  following,  aflumes  and  juft»cc«  and 

promifes  to  pay  to  A.  200  /.  this  is  not  a  good  confideration  to  main-  thriwcbe. 

tain  an  a&ion,  becaufe  by  the  affignment  the  debt  was  made  over  quer  cham* 

to  the  king  ;  and  therefore  the  forbearance  by  A.  to  procure  pro-  *>«5f  ««<!  ^o 

tcfs  is  no  benefit  or  eafc  to  B.  becaufe  it  may  be  awarded  againft  *n  b5r."o 

him  for  the  king,  notwithftanding  the  promife.     Hill.  41  Eliz.  the  contrary 

B.  R.  between  Bowes  and  Pawlet  adjudged^  upon  a  writ  of  !?*J^][2J^ 

pi.  974.  S.  C  adjudged  in  B.  R.  and  that  judgment  rererfed  accordingly  in  the  excheiitter  chan}ber« 

[43*  If  A.  promifes  B.  in  confideration  that  he  will  not  fue  an  *  Cro.  E. 
attachment  out  of  chancery  upon  a  decree,  which  13  there  made  againft  ^J^^^'  '* 
bim,  that  then  he  will  pay  him  20  /•  (it  feems  it  is  intended  that  &  ^^u\z. 
the  decree  was  «/  bisfuk)  this  is  a  good  confideration  to  main-  ^-  R«  c^o^l- 
tain  an  a£lion  upon  the  cafe  ;  for  thereby  he  (hall  avoid  the  impri-  s.^cl'hejd * 
fonment  of  his  body,  of  which  the  chancery  had  power  for  the  accordingly. 
contempt  of  the  decree*    Hill,  4a  Eliz,  B»  R.  between  •  Col-  Noy  ^«. 
STON  AND  CitiRE,  per  Curiam,  prater  Popham ;  and  there  was  carre  °s.  c. 
cited  the  cafe  of  Cowly  and  Windham,  to  be  adjudged  in  buts!p. 
point.]  ^°«* "«'  ^p- 

£44.  If  yf.  he  indebted  in  20/.  to  B.  and  dies,  and  his  executor,  fMo.  853. 
in  confideration  thai  B.  will  forbear  him  for  a  reafonahle  time,  pro^  Pj;  *''.^7- 
mifes  to  pay  him  the  debt,  this  is  a  good  confideration  to  have  an  BroSghton 
a£^ion,  with  an  averment  that  he  forbore  him  afterwards  for  a  cer-  S.  C.  and' 
tain  time,  viz.  8  ji/'^rj.  Pafch.  i4jac.  B.  R.  between  f  Linghen  JJ^'**^*^"'' 
4MD  B&ouGHTON,  per  curiam.  Trin.  18  Jac.  B.  R.  1307.  be-  mayjuoge 

A  a  a  tween 


iSH  iftionti  [of  Aflumpfit.] 

of  the  let-  twecn  f  Whittt  and  Browne  adjudged,  in  a  writ  of  error 
ofth^^t  ^po»*  21  j^<lgn™cn^  in  I^artmouth.  Mich.  15  Car.  B.R.  between 
though^not**  t  Johnson  and  Whitchcott,  admitted  upon  a  demurrer-  In- 
of  thcmean.  tratur  Mich.  14  Rot.  588.] 

ing  of  p«a- 

luium  temporh ;  and  8  yetn  is  t  reafiuuible  time  of  forbearance ;  and  the  plamtlffhad  judgment.        ■ 

3  Bulft.  206.  9.  C.  adjudged  for  the  plaiatiff.-— *RoU.  Rep.  379.  pi.  38.  S.  C.  adjudged  for  the 

plaintiff. 

^  *  See  pt  58.  S.  C.  t  See  pt.  «.  S.  C. 

Executor  who  had  goods  of  teftator  being  threatened  bj  the  plaintiff  to  be  (bed,  in  confideration  thaf 
ht  wm/i/  hefstimt  and  ^u'tft  frmntjtd  f  p^y*     The  court  conceived  the  confideration  well  enough,  in 
regard  (being  patient)  is  intended  for  ever.     And  fCceltng  Ch.  J.  faid  thii  was  a  good  affiunpfity  the 
.words  amounting  to  itt     %  Kcb.  77.  pi.  65.  Trin.  i8  Car.  i.  B.  R.  Boylfton  t.  Ruflel. 

r'  -^"^  %  [45.  If  A»  be  inJekei  to  B,  in  looL  and  B.  was  about  to  com- 
FoL  27.  mence  a  fuit  for  the  recovery  of  the  debt,  and  C.  zjiranger  comes 
Cro  E  A  c.  *^  him,  znAfaySy  that  if  he  ivill  forbear  him  he  hhnftlf  will  pay  it : 
pi.  3.  s.  c'  this  is  a  good  confideration  for  tnb  aiTumpfit  to  B.  it  B.  avert  that 
and  it  being  f^g  iad  abftaincd  znA  forbore  tofue  A,  and  adhuc  does  abftain  and 
that  the'  fo^'bear^  though  no  certain  time  was  appointed  for  the  forbearance  \ 
confidera-  for  it  feems  a  perpetual  forbearance  is  intended,  the  which  he  hath 
tionisnot  performed.  Mich.  37,  38  £Uz.  B.  R.  between  Sackforo  anp 
Jbr^SI^'    Philups  adjudged.] 

the  forbear- 
ance was  only  a  quarter  of  an  hour,  lire,  and  though  it  was  alleged  quod  abftinuit  U  adhvc  abftbe^ 
tfiat  will  not  help  ic^  and  of  that  point  fomc  of  the  juftices  doubted,  but  the  greater  part  held,  that 
it  was  not  a  fufficient  confideration.  Sed  adjomatur.  And  afterwards  it  was  reverfed  for  this  caufe. 
<— — Mo.  689*  pi  952.  S.  C.  the  judgment  was  reverfed  in  the  exchequer  cbawber,  becaufe  no  ccr« 
tain  time  was  mentioned  in  the  promife  to  forbear.         Ow.  109.  S.  C.  in  the  exchequer  chambes. 

Sed  adjomatur. Bulft.  9a.  S.  C.  cited  per  cur.  Mich.  8  Jac.  as  adjudged  in  the  exchequer  0^ 

be  no  time,  and  void  for  uncertainty.— —S.  C.  Jenk.  301.  pi.  71.  S.  C*  adjudged  asd  affirned  ia 
error.     Padulam  temporis  may  be  the  next  inftant. 

A  promife  to  forbear  to  fue  is  for  all  bis  life-time,  and  not  per  pauliitum  tempos ;  per  HaughtoR  J» 
Codbl  448.  pi.  494.  Trin.  ai  Jac.  B.  R.  in  cafe  of  FiAier  ▼•  Warner. 

The  plain-  [^6.  &  if  A.  be  indebted  to  B.  and  C.  a  ftrangcr  fays  to  him> 
lh«%?".  ^^^  if  *^  f^U forbear  him  for  a  little  time  that  he  himfelf  wiH  pay 
nvasitiiibted  him,  this  is  a  good  confideration  of  an  afltimpfit,  averring  a  cer-^ 
to  him  up^n  fain  time  of  forbearance^  Pafch.  41  Eliz.  B.  R.  between  ScovEU* 
ILl'^nTbe   AND  CoYELL  citcd  to  bc  adjudged  Mich.  37,  38  Eliz.  B.  RJ 

and  dies,  and  made  the  defendant  his  executor^  and  that  the  plaintiff  was  forced  to  fiie  the  obSgatioa^ 
^T\Z  \ti  confideration  of  the  premifes,  the  defendant  ajfumtdy  that  iftbepiaint'tff^oouMfirbear  bim  pr» 
hmi  timf/orty  that  be  would  pay  him*  And  the  plaintiff  fidem  adh'ibens,  &c.  forbore  4  years 'to  fue  hiny 
and  fa'.d,  that  the  defendant  had  aifets.  The  defendant  faid  ^bfque  hoc  that  he  had  aflets.  And  upon 
that,  the  pUintifT  demurred,  and  adjudged  for  htm  )  for  the  alleging  of  affets  hi  the  count  is  furpluf. 
age.  And  now  the  confideration  was  fufficieat^  fur  be  had  counted  b*  had forbwc  fvr  ^yuru  HeC* 
62.  cites  Pafch.  40  Elix.  Rot.  537.  Palmer  v.  Roufe. 

Cafe,  &:c.  for  that  the  defendant  bang  indebted  in  6  /•  and  bis  fen  pn  dkrerfs  negotih,  Icc^  in  63  /• 
to  the  plaintiffs  the  defendant  In  conjtderation  plaintiff  nootJd  forbear  to  fue  f-r  thtfi  debts  for  one  tmntk 
ptcivfed  to  pay  them  \  it  was  adjudged  per  tpt.  cur.  that  he  fhall  be  charged  with  the  whole  debt  of  69  U 
fur  thoug!:  he  w^s  not  liable  to  his  fun's  debt,  nor  waa  it  reduced  to  any  certainty,  yet  when  he  pr»-' 
milcd  to  pay,  he  fhall  be  liable,  the  forbearance  being  a  damage  to  the  plaintiff,  though  as  to  the 
Ion's  debt,  it  was  no  bencfic  to  the  defendant.  Sid.  38.  pi.  8.  Pal'ch.  13  Car.  a.  C.  B.  Beftv* 
Jolly.  . 

Affu'^p^t  for  thft  B.  o'Ufed  the  plaintiff  100  /•  on  bond,  and  the  defendant^  in  eon/Ueratton  the  plaint^ 
iv.uid  at  hit  requefl  forhcar  to  fue  B.  promifed  that  tf  B»  did  not  pay  the  tnoney  be  lOouU*  Per  cur« 
uherr  the  coiifitiefatioa  is  fuch  as  can  be  no  benefit  to  the  party,  it  is  not  good  ;  as  where  it  is  to  forbear 
for  an  h9urj  Sec.  but  where  it  is  to  forbear  gtmrally^  v>'a bout  limiting  any  time ,  there  it  ihajl  be  in- 
tended for  a  convenient  time,  or  altogether  i  juigment  for  the  plalntitf.  Hutt.46.  Mich.  19  Jac* 
V.ay  V.  Sidlcy.  ■         Cro.  J.  683.  pi.  i.  HilL  %i  Jac.  C.  B.  Mapes  v.  SiOoci  S.  C.  Che  plaintiflT 

ihcucd 
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ikevrti  c)i»t  he  forbore  to  fue  B.  per  magnum  tempos,  vis.  from  the  prontfe  to  fuch  a  day,  which  was 
«  year  and  a  half;  and  when  the  date  of  the  writ  does  not  appear,  it  ihall  be  intended  that  he  did  for- 
bear till  the  day  of  the  writ.  1  Win.  ax.  Maps  v.  Sidley  S«  C.  a^joraatur. 

[47.  [Stf]  ^  A,  is  indebted  to  B.  upon  which  B.  arrejls  him^  Defendant 
and  while  he  is  ^nder  the  arrefl^  a  llranger  comes  to  B.  and  fays,  tha^Mai  - 
that  if  he  will  forbear  A,  for  a  little  time,  he  will  pay  him;  tiff  would 
whereupon  B.fuffers  A,  to  gg  at  large^  this  is  a  goad  conjiderat'ton  fi'-l^^r  him 


u  um 


for  an  aflumpfit,  though  he  arrefts  A,  within  an  hour  after ,  for  ^^^*  l^ 
the  deliverance  from  the  prefent  dauger  is  a  good  confideration*  w^/^ 
Pafch.  41  Eliz,  B.  R.  in  Covell's  case,  per  Popham.]  *'«  'lA* 

^  .      ,         -  .    .  6rtve  tern- 

pusf  and  plaintiff  counted  that  he  foorb^re  him  half  a  year;  this  is  no  good  confideratjon,  for  no  one 
*  can  define  what  fliall  be  paululvm  tcttpus.  But  Hau^hton  faid,  that  a  promife  on  good  confideratiQa 
to  pay  infra  breve  tempus,  ihall  not  be  immediately  ;  ^uod  Ley  Ck«  J.  concelfit.  2  Roll.  Rep.  363. 
Mich.  21  Jac.  B.  R.  Paulter  v.  Heaver.  «  _  ' 

[48.  [5^]  if  y.  S.  makes  W.  and  his  nmfe  extctttorsy  and  after*  Oro.E.460. 
wards  fevcral  fuits  and  contrc^^serfies  arife  between  them  and  T,  for  and  ij'*^  P*'  '• 
concerning  the  right  of  executorjhipj  in  the  ecclefiaftical  court,  and  Line,  s.c. 
n  in  conjideration  that  the  faid  W^  at  his  requefl  had  fubmitted  to  ^?^  tof- 
the  award  of  L.  thefe  matters ^  &c.  prcmifes  that  the  faid  W.fiotdd  beVn^^iSdf 
noi  be  troubled  or  molejiedfor  or  concerning  tins  right  of  the  faid  ex-    a  fubmif- 
ccutorihip,  this  13  a  good  confidcration,  viz.  the  fubmiffion  to  '^*®«»  y^y^^ 
the  award,  though  he  might  immediately  have  revoked  it.     Pafch,  *^  the^*"* 
38  £liz.  B.  R.  between  Line  and  Neale,  adjudged  in  a  writ  award,  and 
of  error  upon  fuch  a  judgment  in  B.]  fo  was  the 

-*  intent  of 

ahe  parties ;  and  if  he  had  reroked  it,  die  defendaot  ou^ht  to  kaye  pleaded  It,  othetwife  it  Aall  not  bt 
intended.     Wherefore  judgment  was  affirmed* 

[49.  If  A,  is  ifiJcbtcd  to  S.  and  C,  promifa  A  that  if  he  will  (S)  pi.  2. 
not  pay  him^  that  then  he  himftlf  willy  if  A,  does  not  pay  it  within  a  ^'^ 
€a/ivenient  time,  this  will  be  a  good  confideration  for  B.  to  have 
an  a£kion  againft  A.  opon  this  promife.  Mich.  42,  43  £iiz* 
B.  R.  between  Sadler  and  Hawres,  adjudged,  (It  muft  be 
intended  that  there  was  a  promife  to  forbear  to  fue  A.  in  the  mean 
time,)] 

[50.  If  A.  controHs  with  B.  for  money  paidf  to  deliver  to  him  q 
pigg  ofleady  and  dies,  and  after  C.  bis  adminiftr^tor  delivers  lead 
^e  to  Z).  to  make  a  pigg  of  lead  thereof,  to  be  delivered  to  B.  in  fa- 
tisfa£tion  of  the  pigg  promifed  by  the  tedator,  and  after  B^  de^ 
ntands  his  pigg  ef  C.  who  fays  that  he  had  delivered  ore  to  D,  &c, 
and  then  D.  being  prefent y  in  confidcration  thereof  promifes  to  de* 
liver  the  pigg  to  B.  at  a  certain  day  after,  this  is  a  good  confidcra- 
tion. Mich.  18  Jac.  B.  R.  between  Jackson  and  Frost,  ad- 
judged, this  being  moved  in  arreft  of  judgment] 

[51,  If  A.  delivers  [motuy^  to  B.  to  pay  C.  and  B.promifes  C.  to  yf^  }nM'^Jl 
fay  it  to  him,  yet  A.  [C. J  can   have  no  a£tion  againft  B.  upon  t9  B.  dtn- 
this  affumpfit,  becaufe  there  is  not  any  confideration  between   -  fiii^-^/* 
them.     Hill.  37  Eliz.  between  Howlet  and  HalleTj  adjudg-  ^ouaUng" 
cd,  per  curiam,J 

A  a  3  [52.  But 
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totheraloe  [^2.  But  if  ]xi  this  cafc  he  iad  givM  day  to  B.  to  pay  it,  this 
^Ijmtixfy^B.  ^^  ^^^^  ^  S^^  confideration,  upon  which  he  might  have  an 
tbtjaiddeht]  aftion  in  the  faid  cafe  j  per  Walmfly.] 

B>  requires 

Sajrmeiicof  C— C.  promifcs  B.  in  confideratioii  of  forhearatKe,  to  pay  fach  a  day*     Adjodged  for 
\,    Yelv.  164.  Micb*  7  Jac.  B.  R.  Brand  ▼.  Ufley. 

AflTumpfity        [^  J.  If  a  man  is  hound  in  an  obligation  of  40 1.  for  the  pay- 

Jefli^ant  "icut  of  2Q 1.  and  thc  obligee  promifes  the  obligor  that  in  cor^ieratioM 

J»  Bn  tuM  that  he  will  pay  the  money  without /uit^  that  after  payment  he  will 

'r*^!*^!*'  ^/I'v^  up  the  obligation  to  him,  this  is  a  good  confideration  to 

uffh^M'  in^ii^tain  an  a&ion,   if  the  obligee  does  not  perform  the  pro- 

ftvmtnn^l.  mife.     HiU.  41  Eliz.  B.  R.  35.  per  Popham.    Pafch.  14  Jac 

^htfutd  B^  R,  pCT  Coke.] 

tbt  J  ft  of  '^  -^ 

I^wembtr  fbUowing,  fit  ecifftJeratioti  that  he^  the  3^  of  Nowmher^  st  the  hfioMct  and  rtqutft  •fthe 
ftatntffy  vfemldpay  him  tbe  Jmd  5/*  wahwtjutt,  bt  fnmifed  to  detrvtr  bim  a  bondf  in  wtkb  J,  S» 
«r«ii  indtbtid  to  him  h  10  «•  vuitb  a  letter  cf  attorney  to  Jut /or  the  debt.  After  Tcrdift  and  judgment 
for  the  plaJntilTthc  defendant  brought  error,  fur  that  he  did  no  more  than  the  law  compelled  him  to 
do,  via.  to  pay  thc  money  which  was  due  before )  and  that  the  confideration  was  Toid^  becaafe  it  doth 
not  appear  that  the  defendant  could  have  any  benefit  by  it*  As  to  the  firft,  Gawdy  aisd  Fenner  (only 
in  court)  q^ceived,  that  there  was  no  confideration ;  but  as  to  the  ad,  they  differed,  and  were  of 
opinion  to  reverfe  the  judgment,  but  yet  th<y  would  advife.  Cro.  E.  193.  pi.  8,  Mich.  31  8c  33 
£lia«  B.  R.  Greenleaf  V.  Barker.  Le.  %^t»  pi.  317.  S.  C.  held  accordingly. 

[   3'^  3       [S4«  ^f -''  ^^^^^'^^  ^  ^^^*y  ^^  damages  tofl.  again/l  B*  and 

Cro.£.429.  after  A.  in  conftderation  of  ^L  paid  him  by  B.  ajfumes  and  promifes 

■cids'i.pul  ^^^^  ^  will  forbear  further  to  profecute  his  fuit,  and  that  he  will 

howe,  s.  cl  releafe  it^  and  alfo  that  he  and  his  attorney  will  acknowledge  fatif- 

adjudged  for  faBion  of  the  fum  recovered ;  though  this  4 1.  cannot  be  anv  fa- 

fW?  k  u"a  ^*  tisfa£lion  of  the  7  1.  due  by  thc  record,  yet  the  acceptance  ot  thc 

benefit  to  4I.  is  a  good  coufideration  to  raife  this  aflumpfit,  whereby  to 

him  to  havt  compel  him  to  difcharge  the  7 1,     Miqh«  37,  38  Eliz.  B.  R,  be- 

fuk  w^"^  tween  Pinowb  and  Reynolds,  adjudged,] 

charge,  and 

it  may  be  that  there  was  error  in  the  record,  fo  as  the  party  might  have  avoided  it.  Mo.  41s* 

pi.  564.  Reynold  v.  Purchowe,  S.  C.  adjudged  good* 

In  confideration  that  /  wi//  make  my  debt  appear^  this  is  trouble  and  pains,  suid  therefore  a  good 
confideration,  and  judgment  for  the  plaintiff.  Raym.  3a.  Mich.  13  Car.  1.  B.  |t.' Traven  v« 
]\4ecrs.  — >  Sid.   57.   pi.  25.  Traverses  cafe,  S.  C.   adjudged  for  the  plaintiff.  K^b.  165. 

pi.  1 1  a.  S.  C.  &  S.  P.  agreed  per  cur. 

If  A.  be  Iwnd  to  B-  by  a  hUl  of  1000  /.  and  ^.  payi  B,  coo  /.  in  difcbarie  of  this  biH,  wbkb  B. 
accepts,  and  thereupon  prtwafet  A»  to  deiknr  up  to  km  bis  faid  biU\  though  this  500!.  is  no  fatisfadion 
of  tne  loco  1.  yet  it  is  fumcieot  to  make  a  good  promife,  and  upon  a  good  confideration,  becaufe  he 
has  paid  the  money,  viz.  500 !•  and  ho  has  no  remedy  for  it  again*  Per  Coke  Ch.  J.  3  BniiL  ihx^ 
Palch.  14  Jac. 

Coldib.  [55.  In  debt  by  A.  againfl  M.  upon  an  obligation^  if  Z).  tr  bail 

s^c  ^'ad!^'  f^*"  ^^'  ^"^  ^^'^'^  '^'  ^^^^^^^y  ^^^  ^^^^  proccfs  is  continued  till 
judged  ac'  A*  t(*^  execution  awarded  againfl  Z).  the  bail,  and  after  A^  in  con^ 
cora:ngiy.  ftderation  that  D,  will  pay  to  him  the  condemnation,  affumes  and 
T^°z.^*°*  ^rcfn//e'/  to  D.  to  difcharge  him  of  the  faid  execution,  and  further  to 
Adztnt  V.  Ojffign  over  the  faid  obligation  of  JW.  the  principaly  whereupon  D. 
Dixon,  s.c.  pays  the  money  to  A.  but  A.  will  not  aflign  over  or  deliver  the 
emr"^'*  obligation  to  him  -,  here  is  a  good  confideration  for  D.  to  have  an 
brought  in  aftion  upon  the  cafe  upon  this  aflumpfit  againfl;  A.  For  though 
i^K  txwhc-    ^^  moi^ey  paid  by  D.  to  A,  was  dvjjc,  and  D.  compellable  to  pay 
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h  by  force  of  the  execution  awarded  againft  him,  yet  there  might  qu«r  cham. 

be  charge^  labour,  and  trouble  to  A.  in  the  fervlng  of  the  execution  ^^/*J^*" 

for  the  getting  of  the  money ;  and  theq  when  D.  gives  this  mo-  reVerfed, 

ncy  to  A.  without  this  trouble  or  charge,  this  is  a  good  confi-  bccaufc  th« 

deration  for  an  aflumpfit.    Trin.  30  Eliz.  B.  R.  between  Dixon  ^^"^'1"V 

AND  Adams,  adjudged.]  rumdent.— 

Cro.  E. 

538.  pi.  74*  Dioxon  ▼.   Adams,  S.  C.  and  judgment  rererfed  by  the  whole  ^ourt,  the  coofiJer^tioa 
not  being  fuiliclent ;  for  D.  had  done  no  ^&,  wbcreto  tlie  law  would  not  h«ive  compelled  hira. 

[56.  If  a  man  makes  a  contraB  with  J.  S.  and  dies  intejiate^  and  Aflumpfit 

his  adminifirator  in  cotifideration  of  forbearance^  &c.  promifes  to  pay  2ecutor*" 

it,  &c.  this  is  a  good  confideration,  though  the  adminiftrator  firtbctlbe 

was  not  chargeable  upon  this  contraft  at  common  law  \  for  he  ['ift^tor  bewz 

was  chargeable   in  confcience.      Pafch.   5  Jac.  B.  R.  between  ^beJa'Mtiff 

Walker  and  Wittel,  per  curiam.     Mich.  4  Jac.  B.  R.  be-  uponfunpu 

tween  Richardson  and  Sir  Moyle  Finch,  per  curiam,  becaufe  '»»''"'»^^  W 

he  is  bound  in  confcience  to  pay  it.]  having juf- 

fiiiint  afflttf 
ftromifrd  that  if  the  plaintiff  wcu/d  forhtar  to  fue  bim  till  fucb  a  time  be  ttfouU  pgy  tie  debt»  Per 
tot.  cur.  thit  is  a  good  confideration,  and  judgment  for  the  plaintiff.  Cro.  J.  47.  pj,  j^, 
Mich.  2  Jac.  B.  R.  Filher  t.  Richardfon.>— Yeiv.  55.  Fifli  ▼.  Richardfon,  S.  C.  a(:cordiagIy 
.  hut  if  the  bet*  premifis,  upon  forbearance  of  fuit  to  pay  fuch  a  debt,  yet  no  affumpfit  lies  ag^inii  him  * 
for  there  is  no  confideration,  becaufe  the  heir  is  not  liable  to  any  debt  without  fp^ialty*. 

C57.  If  a  man  [^binds']  himfelf  and  his  heirs  in  an  obligation  and  Aflumpfit 
dies,  and  after  the  obligee fues  the  heir^  who  had  no  affets  defcended  J'*^™*^*  ^'Jf 
to  him,  upon  the  obligation,  and  tlie  heir  fays  to  him  that  if  he  will  a  debt  ^*^ 
not  fue  him,  that  then  he  will  pay  him  die  money,  this  is  no  confi-  where  It 
deration  fp  as  to  maintain  an  a£lion  \  becaufe  he  was  not  charge-  ^^  ^^  ^P* 
able  *  without  affets.     Lord  Gray's  caf^,  adjudged,  ciied  Pafch.  ^Minj^The 
42  Eliz-  B,  R.  If.  in  Monning'sand  Knopp's  cafe.]  courtdoubt- 

ed  if  good. 
Otherwife  of  executor,  becaufe  he  is  liable  without  expieft  words.     Sid.  148.  pi.  1 3.  Pafch.  17  Car.  2. 
B.  R.  Hunt  v.  Swain— —.-Lev.  165.  S.  C.  the  plaintiff  conceiving  the  judgment  of  ail  the  court 
^ainft  him,  prayed  i>il  capiat  per  bi^^^i^t  with  intent  to  commence  de  noro— ^Rayra.  127.  S.  C. 
adjomatur. 

•[317J 

[58.  If  in  aftion  upon  the  cafe  the  plaintiff"  fays  that  the  defen^ 
dant  was  ptffeffed  of  divcf  s  goods  which  weve  the  goods  of  her  huf 
band  in  his  Hie,  and  converted  them  to  her  ufe,  [and]  defendant 
didpromife  in  confideration  the  plaintiff  would  forbear  her  for  a  cer^ 
tain  debt  due  by  the  kujband  to  the  plaintiffs  &c.  that  the  defendant 
would  pay  it,  this  is  no  good  confideration  (  for  it  may  be  that  fht 
had  theje  goods  as  bona  paraphernalia^  and  fo  (he  i^  not  chargeable 
with  the  debt,  inafmuch  as  he  has  not  (hewn  what  goods  they 
were.  Trin.  i8  Jac.  B.  R.  Rot.  1307.  bctyreea  Whittey  anq 
Brawne,   adjudged  in  a  writ  of  error.] 

[59.  If  A.  promifes  B.  in  confideration  if  J*  S  fhall  win  a  Mo.  549, 
game  at  butts  of  ai  up^  that  he  will  pay  to  B.  20  1.  and  if  noty  then  Pj:  73^. 
j5.  promifes  to  pay  to  A*  50  /.  thi§  is  a  good  confideration  for  A.  ^^^^  s.  c. 
to  have  an  a£tion  againft  B.  for  the  mutual  confideration.    Hill,  and  upon ol. 
41   Eliz.  B.  R.  between  Metcalfp   and  Ascue,  per  curiam.  ^*|,<**^'' 

n,  .  T-nT*  fr'  •-!  judgment 

1  rm.  2  Jac.  B.  Dasset  s  cafe,  per  curiam,]  paHej  lor 

the  plain- 
^ff*!    and  the  jufticet  argufed  ihe  dcdarjtion  gpod,  b«t  Pophim  ftemed  the  co&triry  upon  evf- 

A  9  4  4eai;t 
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dence  to  a  jary-*-^Moanfim  J.  conceiTed  fnch  confi^cration  fufficicat,  the  conater-promife  hAii%  t^ 
ci^rocji ;  tor  all  the  comrnunicacion  ought  co  be  tak«a  together.  But  Muwood  held,  that  though  fach 
reciprocal  promife  txrtween  the  parties  thefnfeWes  at  the  match  is  fufficicnty  bccaufe  there  is  coofidera- 
tion  good  cQOugh  to  each,  as  the  preparing  of  the  bows  and  arrows,  the  riding  or  coming  to  the  pbM 
appointed  CO  (hoot,  the  labour  in  (hooting,  the  travei  in  going  up  and  down  between  the  aarkt  j  hnt 
that  for  the  bettors  by,  there  is  not  any  confideration,  unkU  the  bettor  gives  ^im.  Z  Le«  154*  pi.  1879 
hlUh.  20  £ii«.  C.B.  Weft  v.  Stoweli. 

r'  ■■*^-'  -■I  [60,  If  B.  is  indebted  to  A-  in  20  /.  and  C  is  indeked  I0  B.  in  the 
Fol  19.  fike  fumy  and  C,  promifes  A^  in  conjidtration  that  be  is  content  toac-* 
^  ^.  -  cept  the  faidfum  by  the  hands  of  C,  and  to  forbear  it  hit  four  days^ 
the  court  that  he  wllpay  him  the  faid  fum,  this  is  good  confideration  for  A. 
held  it  no  to  maintain  an  a£tion  upon  the  cafe  againft  C-  Pafch.  41  £liz. 
confidera-     ^  ig^   bctwccn  Wihnot  and  Priggcu] 

tion,becaule  ^*^      ■» 

It  is  a  collateral  thing,  and  A.  did  not  fay  that  he  would  difcharge  B.  lb  that  A.  may  foe  B.  notwitb- 
flanding  \  for  whatever  the  iotcntJon  was,  the  words  do  not  noake  it  appear  to  be  fo.  And  per  Roll 
Ch.  J.  a  promife  by  R*  to  pay  a  debt  to  S.  which  T.  owes  to  S.  is  a  nudum  paiAum.     Sty.  249* 

Hill.  1650.  B«  R«  NewcomenT.  Leigh. S.  C.  cited  Hardr.  73.  Arg.— • — S.  C.  cited  Vent*  9* 

ts  faid  to  be  adjudged. Sid.  396.  cites  S.  C.  and  fays  that  no  judgnoent  was  entered  on  the  roll  \ 

but  'rwifj^en  J.  affirmed  that  there  was  a  rule  for  entering  the  judgment,  which  he  foppoCed  not 
done,  becaufi^  the  parties,  on  hearing  the  refolaiion  of  the  court,  might  agree  the  oacter  betweea 

them. 

B,  owed  40  /.  to  A*  the  flainfiff,  and  the  ieftti^artt  vwtd  the  TikeJ%m  to  F.  w4o  appointed  A*  t9  rr- 
€tn}e  it  of  the /aid  /)•  ^'ho  in  confiJertittoHe  pratmtjforum^  and  that  the  plaintiff  wculdfirhear  him  fit  ^ 
fuarter  of  a  year^  promifed  to  pay  xhc  money.  U  was  moved  in  arreit  of  judgment,  that  D.  the  de- 
rrndant  was  no  party  to  the  agreement  between  B.  and  the  plaintiff,  fo  as  to  make  him  chargeable 
^  the  plaintiff,  and  ^en  the  forbearance  is  not  material,  and  in  the  mean  time  he  is  fuaUe  by  B.  fed 
Bon  allocatur.  For  upon  the  whole  matter  here  it  appears  that  the  defendant  agreed  to  the  traocfcr  of 
the  debt  of  B,  to  A.  the  plaintiff,  and  that  it  was  agreed  he  ihouid  be  difchwged  againft  B.  Vent* 
153,  154.  Mich.  23  Car.  z.  B,  R.  Oble  v.  Dittie^iield. 

Mo.  574.  [61.  If  A,  is  indebted  to'B^  in  ao/,  and  A%  eotnes  to  C.  and  in^ 

WhltVcllf?.  ''"^^'•^  *'^  ^°  P^  ^^^  f^*^  ^^  '•  ^^  ^*  ^^^  ^f  ^^  w*^^  ^^  prormfes  ta 

Jones,  s.  c!  reprry  the  faid  lum  to  him  a^ain,  whereupon  C.  aflumes  and  pro^ 

the  plaintiff  mifes  to  pay  the  faid  20 1,  to  B.  and  after  does  not  pay  it,  A.  fliall 

trT^^if  *  have  an  aftion  upon  the  cafe  upon  this  promifc  againft  C,  for  this 

debt  whih  is  a  good  confideration  j  for  though  he  (hall  not  have  benefit  by  itj 

A.  owed  yet  here  was  a  mutual  affumpfit ^  and  fo  ne  Ihall  not  have  any  pre* 

Ih^Us""*  judice,      Mich,    41^  4a   Eliz.  B,  R,    between  Jones  anh 

held  a  good    WiTCHELLS.      Dubitatur,]] 
confidera- 
tion, though  he  did  mt  alltgt  that  he  had  paid  the  montf.     Per  tot.  eqr.  Hi  an  a^on  brought  *  by  C. 
againit  A.  Cro.  £   703.  pi.  z2.  Wiflials  m*  Johns  S.  C.  and  the  a^on  was   brought  by  C« 

againft  A.  and  jud(:ment  fox  the  plaintiff.  •>-<*$.  C.  cited  Cro.  £.  849.19  pi.  i.  by  oaroe  of  WichhaQ 
V.  Jvihns.      ■      S.  C  cited  Noy  38.  by  the  nxmt  of  Withal  v.  Jones. 

62.  A.  nvas  indebted  toB.  and  J9.  ioC,  the  defendant^  and  C,  in 
confideration  th^t  the  plaintiff  vmld procure  B.  to  snake  a  letter  of  atn 
tomey  to  C.  tofue  A,  prom  fed  to  pay  the  plaintiff  IQ  /.  It  was  obi 
jefied  that  this  was  no  confideration  ;  for  the  defendant  by  this 
letter  of  attornej  gets  nothing  but  hia'  labour  and  trouble  \  fed 
non  allocatur  \  for  it  is  not  fo  much  the  profit  which  redounds  to 
the  defendant  as  the  labour  of  the  plaintiflF  in  procuring  the  leher 
pf  attorney,  that  is  to  be  refpefted,  4  tc,  1 10,  pi.  225.  19  Eliz, 
P,  R.  Webb's  cafe. 

63,  Arbitrators  being  about  to  award  that  R,  the' defendant  Jbould 
deliver  up  to  the  plaintiff  two  fe'veralcbligatims  tobe.  cancelled ^  wherein  the 
plaintiff  was  bound  to  the  defendant^  he  ( the  d^tndant  J  in  configuration 

that 


aaiOWal  [of  Affumpfit.].  318 

that  tie  articUJbould  he  left  put  of  the  awards  promifed  thai  biitffe^ 
%vould  deliver  them  up  gratis^  &c.  but  did  not,  and  afterwards  put 
the  bonds  in  fui;,  whereupon  the  plaintiff  brought  his  a£tion 
and  fet  forth  this  matter,  and  that  the  faid  claufe  was  omitted  ad 
fpecialem  inftantiam  ipfius  querentis ;  and  judgment  was  giren 
for  him.     3  Le.  105.  Pafch.  26  Eliz.  Brett  v.  Pegiim. 

64.  A.  being  in  prifon  at  the  fuit  of  B.  upon  an  account,  the 
gaoler  fuffers  him  to  efcape^  and  being  at  liberty^  promifeth  to  jB.  that 
if  he  will  permit  him  to  be  at  large^  and  further^  if  he  doesfucb  anoB^ 
be  Hvill  pay  to  him  10  L  which  he  doth  not  pay  ;  whereupon  B* 
brings  aflumpiit  againft  him,  it  was  adjudged  that  the  a£lion 
would  not  lie ;  for  that  both  theconTiderations  ought  to  be  proved^ 
and  A.  was  at  large  before*  4  Le.  3.  pi.  8.  Plili.  26  Eliz.  B.  IL 
Kawfon  v.  Brown. 

65.  jR.  was  indebted  to  B,  in  14  /.  and  j1.  was  indebted  to  R,  in 
50/.'—^.  in  cofftderation  that  R.  allowed  him  14/.  and  promifed 
him  to  dif charge  him  of  fo  much  parcel  of  the  faid  50/.  promifed  ta 
pay  to  the  faid  B.  the  plaintiff ^  the  faid  14/.  Per  tot.  cur.  (Anderfon 
abfente)  the  confideration  is  good ;  for  A.  was  difcharged  of  fo 
much  againft  R.  and  R.  might  alfo  plead  payment  of  the  14  L 
by  the  hands  of  the  defendant.  Goldfb.  49.  pi.  8.  Pafch.  29 
£liz.  Body's  cafe. 

66.  Afiumpfit  for  rent  upon  a  leafe  for  years  behind,  and  de-  Cgo.E.isob. 
manded;  the  defendant /r^m^^  the  plaintiff*,  that  if  he  could fbew  pl«.»« 
bim  a  deed  that  the  rent  was  due^  he  would  pay  him  the  rent  and  ar-  JJ'f^  Er». 
rearages}  xht  plaintiff  fhiewed. him  the  indenture  of  leafe^  by  which  B.R.  the* 
the  rent  was  due  for  4  years.    It  was  moved  in  arreft  that  the  ^*  ^-  '■ 
(hewing  of  the  deed  was  no  confideration.     But  it  was  adjudged  tio^of^ 
for  the  plaintiff;  for  when  a  thing  is  to  be  done  by  the  plaintiff,  parmeat . 
be  it  never  fo  fmall,  it  is  fufficicnt  ground  of  an  a^ion,  and  the  ^^*  ^^^ 
fliewing  of  the  deed  is  a  caufe  to  avoid  a  fuit.  Cro.  £.  67.  pL  i6.  ^n^  to 
Mich.  29  &  30  Eliz.  B.  R.  Sturbin  y.  Albany.  the  plain. 

tiff*  out  of 
another*!  land.  Le,  171.  pi.  240.  Shirley  ?.  Alhany  S.  C.  on  the  iatne  point  as  Cro.  £,  150b 

and  judgment  for  the  plaincitf. 

67.  Confideration  that  A.  would  not  proceed  to  di^ove  a  will  in 
the  prerc^ative  court,  &c,  is  goo'd.  Le.  118.  pL  159.  Trin.  30 
Eliz.  B.  R.  Rivet  v.  Rivet. 

68.  Love  OT friend/hip  are  not  confiderations  to  ground  anions 
upon.  2  Le,  30.  pi.  35.  Trin.  30  £liz.  B.  R.  per  cur.  in  cafe 
of  Harford  v.  Gardiner. 

69.  Confideration  that  A.  htt(bandof  the  executor,  and  (with  Cro.  £.140, 
whofe  tcftator  the  plaintiff  was  bound  in  a  bond  and  had  paid  ^•t9«<*c. 
the  money)  mght  enjoy  the  goods  ef  Uftator^  he  affumed  to  pay  doM^noe" 
the  plaintiff,  &c«  it  is  void }  as  if  it  had  been  that  defendant  appbv • 
jnight  enjoy  his  own  goods.     Le.  173.  pi.  241.  Hill.  31   Eliz, 

B.  R.  Mufted  v.  Hoppers. 

70.  Affumpfit.  The  father  having  3  fons,  bad  an  intent  to  charge  f  ^ja  1 
Ins  lands  vutb  4  /•  per  annum  to  each  of  bis  younger  Jons  for  their  Le.  1 91. 
Jives,  but  the  elde/lfon  deftred  bim  not  to  charge  the  lands,  and  pro»  P[  *^ilxj 
Wtf'^d  to  fay  them  dulj  4  A  per  annum^  to  whidh  the  z  younger  y&«/  v.*\^2l? 

being 


319  flftiOnJf  [of  Aflumpfit.] 

wood,s.  c.  ififfg  prefent  agreed ;  and  he  promifcd  them  to  pay  ft*  AH  the 
couirhcid  court  held  clearly  that  it  is  a  good  confideration.  Cro.  E.  164. 
the  aaioa     pi.  6.  Mich.  31  &  32  Eliz.  Q%  B.  Rookwood's  ^afe. 

did  well  lie. 

Cro.  E.  3^7.        71.  Aflumpfit,  for  that  iffue  being  joined  in  ejeffment  betvfeenhim 

dccUradoa     ^''^  ^^^  ''^^  defendant^  and  intended  to  be  tried  at  the  next  qffSfes^  in 

wa«,  that      confideration  that  the  ( defendant y  now) plaintiff  ivould forbear  io  in-' 

<iuidam        force  their  title^  and  make  a  fender  defence^  he  prcmifed  to  pay^  ice, 

tu87uit"but  Upon  non  aflumpfit  pleaded  the  ]mj  found  quod  ajfumpftt^  but  that 

held  that  it   there  were  two  iffues  joined  between  the  parties^  and  that  the  defend^ 

ihouM  refer    g^f^i^  had  not  joined^  but  that  one  had  pleaded  the  general  iffue,  and  the 

iiTucs,  o/A/r  afpecialpleoj  on  which  iffue  wasjoinedy   and  thepromife  was  in 

confideration  of  mating  a  fender  defence  in  both  iffues.     But  adjudged 

for  the  plaintifl^,  becaufe  the  common  parlance  is,  that  the  parties 

have  joined  iflue,  and  is  as  proper  where  a  iflues  arc  joined  as 

only  one.      Moor  351.  pK  4^1.   Hill.  36  Eliz,  Biackwell  v. 

Eyre. 

72.  A.  in  confideration  B.  would  fell  him  4  cows  for  10 1,  pro- 
»           mifed  topaj  the  10/.  at  Eafter  following,  and  if  he  failed  that  he 

would  pay  him  100/.  when  required,     B.  fold  him  the  cows,  but 

A.  failed  of  payment  at  Eafter.  B.  brought  a£tion  for  the  100  L 
and  recovered ;  and  on  error  brought  the  confideration  was  held 
good,  and  the  judgment  affirmed.  Cro.  £.  747.  ,ph  28.  Hill.  42 
Eliz.  Glafcock  v.  Duffield. 

73.  Afiiimpfit,  for  that  the  defendanfs  brother  was  indebted  to  the 
plaintiff  in  8  /.  and  made  M.  his  wife  executrix,  leaving  afiets, 
and  that  he  intended  tofue  the  executrix  to  recover  the  8  /•  fecundum 
debitum  legis  curfum^  and  the  defendant j  in  conf  deration  the  plaintiff 
would  forbear  the  executrix^  promifed  to  pay^  tcc.  It  was  moved  m 
arreft  of  judgment,  that  this  debt  fhail  be  intended  ftrongeft 
againft  the  plaintiiF,  to  be  a  debt  upon  a  fingle  contrail,  with 
which.an  executrix  is  not  chargeable,  and  to  ftay  this  fuit  is  not 
any  confideration  ^  and  of  this  opinion  were  all  the  court.  But 
if  he  had  declared  that  he  intended  to  have  brought  an  affumpfit  agmnfb^ 
herj  (as  this  declaration  does  not  warrant  it,  becaufe  he  intends  to 
xecover  the  debt  itfelf,  which  cannot  be  in  a£Hon  on  the  cafe) 
«r  that  he  intended  to  fue  in  chancery  for  it,  (which  cannot  be  in-i 
tended  here,  becaufe  of  the  wotds  fecundum  debitum  legis  cur^ 
film)  then  perhaps  this  ad^ion  would  have  lain »  for  the  confidera- 
tion of  ftaying  die  fuit  is  gootjlj  but  as  it  is  here  it  is  not  good. 
Judgment  for  the  defendant.    Cro.  E.  804.  pL  3.  Hill.  43  Eliz. 

B.  R.  Peck  V.  Loveden. 

Cro.E.906.  ^^,  Confideration,  quod  conareiur  proeurare  J.  S.  to  pennit  the 
non«^Y.  ^'  defendant  to  have  the  poffeflion  and  profit  of  fuch  an  houfe,  is 
Hodgeiy  good.  Yelv.  II.  Mich.  44  &  45  Eliz.  B.  R.  Gumons  v« 
Hodges. 


s.  c.  ad. 

judged  for 
ibc  plaiotiffii 


75.  Confideration  that  executor  will  take  l^oL  fir  200/.  due 
to  tcftator  is  good.  Yelv.  lo,  Mich.  44  &  45  Eliz,  B.  R.  Goring 
V.  Goring, 

7(J.  Promjfi 
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76.  Promife  againft  promije  is  a  good  confideratlon ;  per  cun  Wob.  88. 
Tclv.  134.  Trin.  6  Jac.  B.  R.  Bettifworth  v.  Campion.  llvV^i- 

' judged  fbr  the  pltindff;  but  the  reporter  fiijrsy  note  here,  the  promifes  maft  be  atone  inftant|  or  ellb 
they  will  be  both  noda  pa^.    Hill.  12  Jac.  NichoUs  ▼•  Raynbied. 

77.  Defendant  granted  to  the  plaintiff  1000  /r^fx,  /(?  he  cut  witiin 
3  jFwrr/.  Tht  plaintiff  cutfimey  and  the  defendant  promifed  him,  //« 
rfl/J  *  A^  would  cut  no  more  within  the  3  years ^  hejhould  have  licence  to 
cut  the  rejidue  after  the  3  yeart^  whereupon  the  defendant  defifted. 
This  is  a  good  confideration  ;  admitted  by  the  pleadings.  Yelv. 
195.  Mich.  8  Jac.  B.  R.  Tatam  v.  Pcrient. 

78.  Coke  Ch.  J.  faid  he  had  never  feen  it  otherwife,  but  that 
when  one  draws  money  from  another^  this  iliDuld  be  a  godd  confi- 
deration to  raife  a  promife.     3  Bulft.  162.  Pafch.  14  Jac. 

79.  If  the  conf  deration  puts  the  other  to  charge ^  though  it  he  no  ways 
profitahle  to  the  promifer^  yet  this  (hall  be  a  good  confideration  to 
raife  a  promife  ;  per  Doderidge  J.  to  which  Coke  Ch.  J.  agreed. 
3  Bulft.  162.  Pafch.  14  Jac. 

80.  Aflumpfit  againft  an  adminiftratrix,  on  a  promife  to  pay  a  Cro.  c.  70W 
debt  of  her  inteftate's  for  wares  had  of  the  plaintiff,  in  confidera*-  pi*  4*  S«c. 
tion  he  would /p/  twofurvey  the  account^  is  good.  Het.  8.  &  11.  ^^^^  ^ 
Pafch.  3  Car.  C.  B.  Marfti  v.  Colepepper,  tiff  ff«r  the 

ihewing  the 
accounts  to  her  friends  was  a  trouble  to  the  pbuntiflF,  and  more  than  he  needed  to  have  done* 

81.  B.  was  hound  to  the  plaintiff  in  i^oL  for  payment  ofi(^h  R. 
the  defendant  was  hound  to  H.  hy  ohligation  dated  5  Feh,  1621,  in 
100/-  for  payment  <f  SS^'  ^^  5'^  of  Feh*  following.  The  faid  fums 
being  due,  and  not  paid,  the  drfendantj  i  Feh.  1624,  <^  conftder" 
otion  the  plaintiff  would  forhear  the  20  /,  ////  1 62  7,  and  nvould  com^ 
pound  with  the  faid  H.  for  the  50  /.  and  intereft  then  due^  and  deli" 
ver  the  faid  honds  into  his  hands j  promifed  to  pay  him  the  faid  20/.  - 
and  50  /.  and  all  the  intereft  which  hefhouldpay  or  compound  for  ;  all 
which  the  plaintiff  had  performed,  and  the  defendant  had  not 
paid  him,  &c.  It  was  obje£led,  that  the  confideration  as  to  the 
20 1.  is  not  good ;  for  that  the  defendant  had  not  any  benefit 
thereby,  nor  is  it  alleged  that  he  gave  notice  what  he  paid  for 
the  compofition.  But  it  was  refolved,  that  it  being  alleged  that 
he  paidfo  much  and  required  it,  and  it  was  not  paid  upon  requeft, 
it  was  Sufficient ;  and  judgment  for  the  plaintiff,  and  affirmed  on 
error.  Cro.  C.  272*  pi*  9*  Mich.  8  Car.  B.  R.  Harris  ▼•  Ri« 
chard. 

82.  Debtor  pays  a  fmall  part  of  a  debt,  and  defires  a  general 
releafe,  and  promifes  in  confideration  thereof  to  pay  the  reftdue 
when  Godfhould  enahle  him,  and  the  defendant  did  feveral  times 
after  renew  his  propiife  to  the  plaintiff.  Afterwards  a  great  eftate 
fell  to  the  defendant.  Quaere,  if  a  good  confideration  here  ? 
Mar.  151,  152.  pi.  220.  Hill.  17  Car.  C.  B.  Moffc  v.  Brown. 

83.  The  count  was,  that  whereas  he,  at  the  inftance  and  requejl 
of  the  defendant,  had  taken  paitu  to  reconcile  differences  hetwixt  the 
<^fe7i4ont  and  J.  S.  and  others,  the  defendant  promifed  to  pay  to  the 

plaintiff 
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phantijf  loo/.  at  a  certain  day.  It  was  objeded^  diat  this  was 
no  more  than  a  roluntary  curtefy ;  but  Glyn  Ch.  J.  held  e  con- 
tra ;  for  this  was  undertaken  at  the  inftance  of  the  plaintiff  [de- 
fendant,] and  here  was  a  continued  condcieration,  though  the 
pains  taken  were  paft ;  and  judgment^  nifi,  &c.  Sty.  465.  Mich. 
1655.  B.  R.  Hardrefs  v.  Prowd. 
Kib.  9.  84.  The  defendant,  in  confideration  of  5  s.  promifed  to  pay 

pi.  ao.  S.C.  ^o  s.  if  he  ever  played  a  game  called  even  or  odd  for  money  or  wine. 
«d|oniacur.    rpj^j^  j^  ^     ^^  confidcration.      Raym.  13.    Pafch.  13  Car.  2. 

B.  R.  Johnion  v»  Samworth. 
TJfpw-  85.  Every  promife  ought  to  have  a  confideration;  and  that 

hafc'beoc-  ought  to  be  either  hen^t  to  him  that  makes  it^  or  dtfadvantage  ta 
£1^  tnd  the  the  plditJtrjf  s  per  Roeve  J.    Mar.  203.  Pafch.  18  Car.  in  pi.  243. 

otber  fuftain 

iamt  lofs  \  per  cor.  Godb.  £03.  Mich*  1 1  Jac.  C.  B.  in  pi.  290.  ■  -Jenk.  324.  pi.  37.  [but 
4he  original  French  is  obfcare.]-— — — Conyni's  Rep.  99.  Ptfch.  13  W.  3.  in  cafe  of  Tbofpe  v. 
niiorpe,  layt,  chat  it  it  fnfficient  to  maintiin  an  affninpfit,  if  the  confideration  was  «  beafefit  to  him 
that  was  the  defendant,  or  be  of  any  trouble  or  prqudke  to  the  pUiatiff* -^*S.  P.  7  Mod.  13.  Pafch* 
J  Anna,  B«  R.  in  Sir  Geoige  Tnke^s  eafe. 

£  321  ]        86.  Aflumpfiti   &c.  to  pay  for  a  horfe  a  harley-eom  a  nail,  doU" 

Uing  It  on  every  nail ;  and  me  plaintiff  averred,  that  there  were 

32  nails  in  the  horfe's  (hoes,  and  doubling  it  on  every  nail,  it  came 

to  500  quarters  of  barley.     On  non-^flumpfit  pleaded,  the  Ch. 

Juft.  at  the  trial  directed  the  jury  to  give  the  value  of  the  horfe, 

which  was  8  1.  in  damages  ;  and  fo  they  did.     i  Lev.  1 1 1.  Mich« 

15  Car.  2.  B.  R.  James  v.  Morgan. 

Lev.  257.         87.  Afiumpfit,  for  that  he  was  poffe£ed  of feveral  iicluts  fir  feam 

1'°*'*"  s*c   f"^^  wages f  and  had  an  order  from  the  treafurer  of  the  navy  for  pay* 

and  per  cur!  ^<ff  ^^^ )  ^^^  ^^^  ^he  defendant  being  an  undir-officer^  promifed^ 

jifter  verdift  that  if  the  plaintiff  would  not  trouble  the  treafurer  in  procuring  another 

Scalded*     ^^^9  be  would pa%  &c.     It  was  moved  in  arreft  of  judgment^ 

that  plain-    that  the  plaintiff  had  not  ihewed  any  title  to  the  tickets,  as  that 

tiff  had  in.  he  was  ezecutor  or  adminiftrator,  &c.  or  by  an  aifignment,  &c. 

ter^either  y^^^  ^^^  Twifdcn  J,  (abfcntibus  aliis)  it  is  good  enough,  after  a 

went  or  hy  vcrdi£);  efpecially,  fince  he  declared  he  had  an  order  from  the 

authority  of  treafurer  to  receive  the  money,  which  he  could  not  have  granted, 

^tiWh'-  w^'^s  ^^  **^^  *  "^^  ^^  ^^'  Judgment  for  the  plaintiff.  Sid.  392, 
and  the  in.'  ph  25-  Micb.  20  Car.  2.  Bolton  v,  Fenn. 

tent  of  this 

promire  and  fbrbearance  was  only  that  the  plaintiff  flioold  go  no  more  to  the  treafurer  for  the  money, 
«nd  thereby  dtfcover  that  the  defendant  had  not  paid  it  a«cordin;  to  his  order.— ft  Keb.  437*  pl>  %^ 
t,  €•  adjudged  for  the  pUinUff'. 

Haond.  »io.  88.  Aflumpfit,  for  that  "W,  R,  defendants  teflator  being  indebted 
ad'id  ed*^*  /(>  jt.  a  ftranger,  who  ajpgned  the  debt  to  B.  the  plaintiff,  and  au-^ 
againft  the  thorized  him  to  receive  it,  S,  the  defendant,  the  executor,  promifed 
plaintiff,  g^  the  plaintiff  to  pay  it  to  him^  in  confideration  he  would  accept  him 
""ife^w"^  fi^  ^^  <i'*^<?r.  Adjudged  on  demurrer  for  the  defendant,  there 
only  nudum  being  no  confidcration  of  forbearance,  but  to  accept  him  for  hia 
padum—  debtor,  which  he  is  not,  he  being  ftiH  debtor  to  the  firft  credi- 
pl!Vo.'s  a  tor ;  and  the  authority  to  receive  is  determined  by  the  death  of 
KeeTuigCh!  W.  R,  the  tcftator,  and  diflfcrs  from  the  cafe  of  Ruffel  v.  Had- 
dock^ 


« 
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docic,  wlierc  he  who  had  the  authority  to  receive  the  debt  for-  J»  obfcrvcd, 
bore.    Lev.  262.  Hill.  20  ic  21  Car.  2.  B.  R.  Forth  v.  Stanton,  ^^"^^ercit 

noadv intake 


to  S  the 


executor  defendant,  nor  lofs  to  the  plaintifF,  becaufe  A*  wuy  yet  revoke  \  fo  there  is  no  coofiderauon* 
Cfntrs  If  it  veri  to  di[cbarge  wf  ■  which  the  court  agreed.     AaA  judgment  for  the  defendant. 

89.  Aflumpfit  to  a  vicar y  in  confidcration  oi  preachings  is  good. 
Sid,  409.  pi.  a.  Pafch.  21  Car.  2.  B.  R.  Tailor  v.  Gay. 

90.  In  aflumpfit /ir  that  the  lord  O.  was  indebted  to  him  in  250/.  Freem.Rep. 
end  that  the  defendant  had  money  of  the /aid  hrd^s  fufficient  in  his  464.pl.635. 
hands  to  pay  the  feud  debtf  and  that  it  tvas  mutually  agreed  between  wl>dward 
them  that  *the  plaintiff  fbould  accept  200/.  in  fafuf action  of  his  deht^   S.  c.  fayi, 
and  that  the  defendant  would  pa^  the  money  on  fuch  a  day^  and  that  in  ^^*}  V*l 
conf  deration  the  one  would  perform  his  party  the  other  would  perform  judgnLnt* 
bis  part.    Upon  non-afiumpfit,  the  plaintifF  had  a  yerdi£l|  but  inB.R.  and 
judgment^  quod  nil  capiat,  becaufe  this  was  no  good  confidera-  ^^  V\ 
tion.^  2  Jo.  87.  Mich.  29  Car.  2.  B.  R.  Woodward  v.  Rigby.    jud^/'uL* 

voce,  af- 
firmed the  judgment^  and  held  the  confideiatbn  good ;  for  North  faid,  when  an  agRfment  to  ahito 
50  1.  18  pleaded,  it  {hall  be  intended  a  complete  agreement,  and  fuch  a  one  ai  my  lord  might  hav^ 
taken  advantage  of. 

91.  J,  5.  is  indebted  to  A*  in  12/.  and  B,  is  indebted  to  J.  S* 
in  a  like  fumy  and  B.  promifes  A,  that  if  A*  at  his  requefiy  would 
procure  an  order  from  J,  S.  in  writing  to  B.  to  pay  the  money  to  A. 
nvhicb  B.  owed  J.  S.  then  B.  will  pay  to  A.  the  money.  Per  cur* 
the  procuring  the  note  at  B.'s  the  defendant's  requeft,  by  A.  the 
plaintiff,  is  a  fuflicient  confidcration.  2  Vent.  71.  Trin.  i  W. 
&  M.  in  C.  B.  Bockenham  v.  Thacker. 

92.  Where  the  doing  a  thing  will  be  a  good  conftderationy  a  promife  F  322  1 
to  do  that  thing  will  be  fo  too  ;  per  Holt  Ch.  J.     12  Mod.  459. 

Pafch.  13  W.  3.  in  cafe  of  Thorp  v.  Thorp. 

93*  Parting  with  my  note  to  the  defendant  is  a  good  confidera*  S.  P.  whertt 
tion.     7  Mod.  12,  13.  Pafch.  i  Ann.  B.  R.  Tuke's  cafe.  21"^*^ 

giiren  by 
J.  S.  to  the  plaintiff  for  50 1.  and  the  defendant,  in  con6deration  of  die  plaintiff  *•  delivering  it  to  bim, 
promiied  to  pay  him  50 1.  and  though  after  verdi  A  it  wai  moved,  that  the  note  was  ufekfi ,  and  of  no 
▼alue,  becaufe  it  does  not  appear  to  be  for  a  confideration,  and  that  it  is  not  a  gift  but  a  delivery,  yet 
Holt  Ch.  J.  faid,  the  delivery  ihall  be  intended  abfolute  and  indefinite ;  and  it  it  evidence  of  a  debt. 
MnA  therefore  the  parting  with  it  is  a  good  confideration  j  and  though  the  con6deration  of  the  note  was 
proved  at  the  trial,  yet  he  thought  it  was  not  neceflary.  i  Salk.  25.  pi.  9.  Pafch.  i  Ann.  Meredith 
V.  Short.— —2  Ld.  Raym.  Rep.  759.  Meredith  v.  Chute,  S.  C.  adjudged  accordingly* 

94.  If  A.  undertakes  to  do  a  thing  without  hirey  as  to  take  up  ^td.Rsym. 

brandies  out  of  one  celTar,  a^d  to  lay  them  down  in  another  eel-  5  *f  ^J^Vi 

lar,  no  a£lion  lies,  for  the  non-feafance  ;  but  if  he  enters  on  the  do*  feriatim  by 

ing  ity  a£tion  lies  for  the  mis-fcafancey  if  it  be  through  his  own  ^^^  ^^^ 

negleft  or  mifmanagementy  becaufe  it  is  a  deceit ;  but  not  if  by  ^ent^fot^th 

mere  accident;    per  Holt,    i  Salk.  26.   pi.  12.  Trin.  2  Anna  plaintiff. 
B.  R.  Coggs  V.  Bernard. 
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(U.  2)    Confideration  of  Aflumpfit.     Good.     For- 
bearance of  *  Suit. 

I.  ^H£  defendant  was  indebted  to  the  plaintiff^  in  10  Ufirfo  much 
^  lenty  and  in  confideration  that  the  plaintiff  would  not  fue 
him  for  the  faid  1  o  1.  he  prtmifed  to  deliver  the  pUunttff  10  quarters 
ef  barley  upon  requetl.  The  plaintiff  (hewed,  that  he  did  not  fue, 
&c.  and  that  fuch  a  day  he  required  the  barley,  but  defendant 
did  not  deliver  it.  Adjudged  for  the  plaintiff.  See  Mo.  685. 
pi.  947.  Hill.  3 1  Eliz.  Hog  V.  Block. 

2.  A  difference  ariiing  between  the  plaintiff  and  the  defendant 
for  the  profits  ^certain  lands  taken  by  defendanfs  father  in  his  life^ 
time,  and  the  plaintiff  intending  to  exhibit  a  bill  m  equity  againft 
the  defendant)  and  a  fubpcena  being  taken  out,  the  defendant 
promifed,  that  in  confideration  the  plaintiff  would  forbear  the 
fuit,  and  if  the  pldintiff  could  prove  that  the  defendanfs  father  had 
taken  the  profits ^  &c.  he  would  pay  the  fame;  and  adjudged  this 
was  no  good  confideration  for  an  affumpfit,  it  being  grounded  on 
an  unjuftfuit:  for  the  plaintiff  ^W /lo/  olkge^  that  the  father  held 
the  land  by  leafe  or  otheHmfe^  nor  was  the  defendant  either  heir  or 
executor^  or  adminifirator^  and  fo  there  was  no  colour  of  reafon 
to  charge  him  \  and  if  it  had  been  fo  alleged,  yet  no  caufe  to 
charge  him  for  a  perfonai  tort.  Cro.  £•  206.  pi*  43.  Mich.  32 
&  33  Eliz.  C.  B.  Tooley  v.  Windham. 

3.  Plaintiff  declared,  that  the  defendant  was  bound  to  him  in 

TMn.a''car.  lool.  which  he  intended  to  fue  him  for,  and  the  defendant,  in 
S.  c.  And  confideration  that  the  plaintiff  would  defer  the  payment  and  not  fue 
Kbe  %^rdi^  £im  Upon  that  bond^  promifed  that  he  would  pay  him.  It  was  ob- 
(that  be  je£led,  that  the  confideration  is  not  good  \  for  he  may  forbear, 
ftlTh'  "**'  *"^  defer  for  a  day  only,  &c.  But  the  court  held  it  good  ;  for 
*c.)  he'has  the  deferring  fhall  be  intended  during  all  the  life  of  the  obligee  i  and 
waived  the  thai,  if  he  fues  him  fooner  upon  that  bond,  an  adlion  on  the 
^tond^  cafe  lies ;  and  that  fo  it  was  ruled  in  one  Barkenham*s  cafe, 
though  the  But  if  it  had  been  quod  deferret  per  paululum  tempus,  it  had  not 
promife  been  good  without  putting  a  certain  time.  Nov  8;^.  Cowlin  v. 
^r"**'      Cook. 

take  away      ^■'^^*>' 

the  force  of  it ;  he  may  fue  him  nowitbftanding^  and  then  the  defendant  \  may  fue  the  plaintUF  upon 
his  promife  \  and  the  words  of  not  fuing  ihall  be  intended  for  his  life,  and  cites  Ba  acham^s  cafe  re- 
Iblved  accordingly;    but  per  paululum  tempis  is  an  ill  confideration.  Poph.   1S3.  Bbven'v. 

Cowling,  S.  C  and  that^the  words  non  implacitabit  /hall  be  taken  indefinitely  fornunquam  implaci- 
tabit}  and  therefore  judgment  was  affirmed,  for  otherwife  the  defendant  ihall  both  take  advantage  of 
this  promife  and  of  the  bond  alfo ;  and  here  be  hath,  in  a  manner,  foriaken  the  benefit  of  his  band, 
9nd  betaken  himfelf  to  the  benefit  of  this  alTumpfit. 

t[323] 

Cro.  £.561.       2^.  The  defendant,  in  confideration  the  plaintiff  would  relinquifh 

fays  judz.  ^A'^  which  he  had  againfi  a  fir  anger ^  promifed  tofave  the  plaintiff 

ment  wu  harmlefs  of  all  anions  concerning  fuch  a  leafe.     Adjudged  no  good 

S'ten  in  confideration^  becaufe  he  may  afterwards  profecutc  it  again  when 
•  ^-  ^•^  1 1  he 


lit.  1 51* 
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Ve  (hall  pleafe.    Mo.  539*  pL  707.  Trin.  39  EIiz.  B.  R.  Rofle  v.  tbepiaunti/Ti 
Moore.  b»tth«taf. 

terwardfl  iC 
wai  iwerfe4  in  the  cxcbequer  cbambery  becaufe  it  was  no  good  confidendon.— — >$.  C.  cited  in  the 
cafe  of  Dell  ▼.  Fereby.— Cro.  E.  868.  pi.  2.  Hill.  44  Elis.  B.  R.  which  waa  in  aflbmpfit,  that  us 
ecwJuUration  tbeflamtif  ttfc&ldfiayframjanberprofecut'ton  of  a  fittt  in  N.  the  defendant  promifed  topaf 
mil  his  charga  and  esepmces  iaid  out  therein.  Sec,  though  it  wai  obje^cdy  that  though  he  did  forbear  to 
ptofecute  ht  aaay  profecuto  when  hepJeafca ;  and  therefore  no  good  confideration.  But  die  court  held  the 
confideration  good,  efpecially  for  the  charges  expended,  and  denied  the  law  to  be  fo  in  the  cafe  before 
Cited.    Cro.  £.  868.  fd. ».  Hill.  44Elia.  B.  R.  DeU  v.  Fereby. 

5.  An  erroneous  judgment  was  had  againft  B,  and  B,  in  confider^ 
ation  that  A^  wll  forbear  to  take  out  execution,  thereupon  promi/es  to 
pay  the  debt  at  fuch  a  day  certain.  It  was  moved,  that  the  con« 
Cderation  was  not  good,  the  judgment  being  erroneous ;  et  ad- 
jomatur.  But  the  reporter  conceives  the  confideration  is  good, 
notwithftanding  the  judgment  is  erroneous,  becaufe  it  appears 
not  to  the  court  but  diat  the  judgment  is  good ;  otherwifc,  if  the 
judgment  had  been  revcrfcd  by  writ  of  error  before  the  a£tion 
brought  on  the  promife ;  for  there  it  appears  judicially  to  the 
court,  that  it  is  erroneous.  Godb.  349.  pi.  444.  Trin.  21  Jac. 
B.  R.  Kite  V.  Smith. 

6.  Cafe,  for  that  he  and  the  defendant  difcourfing  of  fuch  a  one  ^^'  '6k 
w&  died  intefate,  and  noas  indebted  to  the  plaintiffs  the  defendant  5ff^*J^ 

faidi  forbear  tofue  me  till  I  come  to  London,  and  forbear  his  debt,  and  was  widitha 

I  will  pay  it;  and  averred,  that  he  did  forbear.     Upon  a  demur-  int^ftatc*! 

rcr,  it  was  objcfted  that  it  did  not  appear  that  the  defendant  was  JIb*^'  ** 

chargeable  5or  the  debt.     But  Hyde  and  Twifden  held  the  decla-  her  journey 

ration  good,  and  all  agreed,  that  if  it  had  been  {forbear  the  debt)  *®  London; 

generally,  the  a£tion  well  lay,  though  no  adminiftration  was  com-  ^^^^  ^^^ 

'mitted,  becaufe  the  ordinary  is  liable.     Curia  ad vifare  vult.    Sid.  reded  Ae**' 

24a.  pi.  4^  Pafch.  17  Car.  a.  B.  R.  Quick  v.  Coplefton.  made  fuch 

promiie; 
but  It  not  being y&«wjr  that  Jbe  was  executor  or  admln-Jlrator ,  the  forhearance  of  her  was  agited  by  tlw 
fcourt  to  be  no  confiderarioo  )  but  the  words  fubfequent  (forbear  till  Michaelmat)  ai«  diftind  and  gene* 
ral,  not  only  to  forbear  her  and  all  others,  and  are^uod  conftderation  whether  ibcibc  Cable  oriiot.  An4 
judgment  for  the  plaintiff.  Kcb.  866.  pi.  ift.  Weeks  ▼.  Coplefton,  S.  C. 

7.  Thmtiff  fued  a  capias  ad  refpondendttm,  and  after  the  return 
thereof  the  defendant,  in  confideration  the  plaintiff  would  forbear 

further  profecution,  promifed  to  pay,  &c.  The  court  held  this  a 
good  confideration  \  and  though  the  fird  return  be  paft,  yet  an 
alias  may  be  taken  out ;  and  judgment  for  the  plaintiff.  2  Keb. 
aoo.  pl»33*  Pafch.  19  Car.  a.  B.  R.  Gurdon  v.  Crane. 

8.  Cafe,  for  that  A,  was  indebted  to  him,  and  died  inteftate,  and  I-er.  sia. 
that  he  intending  tofue  the  defendant  ut  adminiflratorem,  and  giving  ^*  ^*  ^^^^* 
him  notice  thereof,  he  promifed  that  if  the  plaintiff  woufd forbear  tofue  on*a  ad  mo- 
bim  till  he  married  fuch  a  woman,  he  would  pay  him.     It  was  ob-  tion  >t  waa 
jetted  in  arrcft  of  judgment,  that  it  did  not  appear  by  the  decla-  ^^^^^  f^ 
ration  that  the  defendant  was  liable  to  be  fucd,  and  fo  ill  5  but  the  f<»^utUa 
other  jufticcs,  praeter  Twifden,  held  that  judgment  ihall  not  be  «naffirma. 
arrelled,  but  that  the  declaration  upon  the  (ut)  and  upon  the  ^*^*T 

•notice  is  good;    and  fo  the  plaintilF  had  judgment,  nifi,    &c.  pi.  3i.'s?3! 
Sid.  337.  pi,  4.  Trin.  19  Car.  2.  B.  R.  Downes  v.  Beck.  adjudged  ac- 

cordliifty. 
■■  Sij*  4^5*  Hi)l.  1654.  RoQ  Cn.  J.  faid  that  the  wordi  (ai  eatutor}  is  not  jus  s^roaoce  that 
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fce  !•  Iby  and  that  focfa  a  caft  was  nled  in  the  exchequer  j  and  in  the  principal  cai^^  jttdga»nt  wal 
given  for  the  defendant)  nifi,  Sec,  Haywvd  ▼.  Ducket. 

In  confi'  p.  A.  promifedj  in  confideration  B.  tvcuUJiriear  to/ue  C.  that 

M^^^  ^.  would  pay  binty  without  faying  how  long.     But  Wyld  J.  faid, 

^t^of  ta  it  had  often  been  adjudged  that  where  it  is  to  forbear,  and  m 

fiitf  it  good  time  mentioned^  it  mud  be  intended  during  his  life  $    and  judg* 

Sr*^Vcur.  ^^^^  ^^^  ^^^  plaintiff.    Frccm.  Rep.  66.  pi.  79.  Mich.  1672. 

it  u  to  for-  C  B*  Anon. 

bear  gene- 

nUyt  and  dut  naft  be  intended  a  foritearance  of  all  perfont;  bat  othenwife  it  had  been  if  it  had  been 
to  forbear  the  defendant  j  and  though  the  promt fe  wm  collateral,  and  no  debt  due  from  the  defendant^ 
3ret  the  promife  being  generally  to  pay,  and  not  upon  requeft,  the  court  held  a  reqoeft  not  oeceflary. 
And  though  the  plaintiff  did  not  aver  that  the  defendant  was  executor  or  aditiniftrator  to  the  perfoa 
that  was  the  debtor,  and  died  before  the  promife,  nor  tliat  any  goods  came  co  die  defendant's  hands, 
and  fe  did  not  nppear  to  be  chargeable,  yet  the  court  held  the  confideratton  good  cnoogb  for  the  reafonn 
before  mentioned.    Fitem.  Rep.  439.  pU  595.  Mich.  1676.  Anon. 

ID.  E.  brought  a£lion  aeainft  G.  for  monies  due,  where-* 
upon  H.  promifed  E.  that  if  he  would  forbear  to  fue  G.  for  the 
faid  debt,  G.Jhould  not  leave  the  kingdom  without  paying  the  plain-* 
tiJTs  debt.  It  was  argued  that  this  was  not  a  promife  to  pay  the 
debt  in  default  of  the  principal,  which  is  the  cafe  provided  againft 
by  the  ftatute,  but  a  collateral  promife  on  a  conlideration  arifing 
between  the  plaintiff  and  the  defendant  \  for  it  is  not  brought 
for  the  debt  of  G.  but  for  the  damages  fuftained,  by  H.  the  de- 
fendant's fuffering  G.  to  leave  the  kingdom  without  paying  the 
debt^  and  the  conlideration  is  that  the  plaintiff  waived  his  ac- 
tion againft  G.  and  confequently  the  cofts  thereof.  The  court 
held  that  if  there  is  no  certain  time  of  forbearance,  the  party  is 
to  forbear  for  ever ;  and  inclined  that  there  was  a  new  conlidera- 
tion, fo  that  it  was  not  for  the  debt  of  G.  and  confequently  not 
within  the  ftatute  of  frauds  for  want  of  a  note  in  writing.  Sed 
adjomatur.  Gib.  202.  ph  15.  Hill.  4  Geo.  2.  B«  R.  Elkins  v. 
Heart.         ' 


^.^n!^8.  (U.  3.)  Confideration  of  AflTumpflt.  Good.  For- 
ks' »^-  »^-  bearance  of  *  Debt. 

30.  33.  44, 

Mo.  685.  I.  /^Onfideration  that  the  plaintiff  would  permit  the  defendant  ta 
g.^946.  v-i  f^  Qgf^  letters  of  adminifiration  to  her  hujband^  and  give  her 
TiLcocK,  further  day  for  the  payment,  promifed  to  pay,  &c.  was  held  not 
S.  c.  and  good.  Le.  240.  pi.  323.  Mich.  32  &  33  £liz.  in  error  in  the  ex- 
{"n'ink  chequer,  Filcocks  v.  Holt. 

The  con&deiacion  was  held  infufficjent,  ic  not  appearing  that  the  plaintiff  had  adminiftraiioii  comnut* 
ted  to  him  before,  or  had  enQered  any  caveat,  or  done  any  ^&.  to  binder  theMufe*a  adminiftring  ;  and 
M  to  the  giving  a  further  day,  the  defendant  was  not  hia  debtor  ait  the  cime^  and  fo  the  cofifideratiot 
JBfufficIeiity  and  judgment  reverfed. 

a.  Affumpflty  for  that  the  defendant  was  pojfeffed  of  divers  goods 
of  the  plaintiff* Sy  and  in  confideration  the  plaintiff  m>ould  forbear  the 
goods i  the  defendant  promifed  to  deliver  them  within  6  months.  It  was 
'moved  that  there  wsts  no  confideration^  for  it  is  tfhat  he  l^uld  for<- 

beari 


aaiontf  [of  Aflumpfit.]   '       '  324$ 

t>car,  and  doth  not  flicw  for  what  time.    But  the  court  faeld  it 
good  enough ;  it  is  a  fufficient  ccnfideration  that  he  forbore,  and    * 
when  the  defendant  faid  h^  would  deliver  them  within  6  montlis> 
therein  is  implied  that  the  other  (hould  forbear  6  months.     Ad-     • 
judged  for  the  plaintifF.  Cro.  E.  387.  pi.  10.  Pafch.  37  Eliz.  B.  R. 
May  V.  Alvares. 

3,  Aflumpfit,  that  the  iejlator  was  indebted  to  the  pJamfiff  upon  [  325  ] 
Migation  of  20  A  and  the  defendant  having  aJfetSy  in  conftderation 
quod  daret  diem  folutionis pro  uno  anno,  proniifcd  he  woj^ld  pay  it.  It 
was  holden  a  good  confideration,  and  the  words  ihall  oe  con- 
ftrued  as  deferring  day  of  payment,  and  upon  the  plaintifPs  pro- 
mife  to  deliver  the  bond  to  the  defendant.  The  plaintiff  had 
judgment.  Cro.  £.  643.  pi.  47*  Mich.  40  &  41  Eliz.  C.  B. 
Chambers  v*  Leverfage. 

4*  A.  and  B.  were  bound  jointly  andfevertiUy  to  C.  afterwards  C. 
releafed  to  A,  In  difcourfe  between  B.  and  C.  as  to  this  debt,  A 
in  confideration  that  C.  would  forbear  him  the  payment  of  the  money  due 
en  the  faid  bond  tillfuch  a  doy^  promifed  to  pay  ;V,  &c.  This  is  no 
confideration  \  for  the  debt  is  intireJy  difchargcd.  Per  tot.  cur. 
(Bankes  Ch.  J.  being  abfent.)  Mar.  202.  pi.  243.  Pafch.  18 
Car.  C.  B.  Hammond  v.  Roll. 

5.  A  general  forbearance  is  a  good  confideration  be  the  party 
liable  or  not.  Cited  per  cur.  Lev.  161.  as  adjudged  in  the  cafe 
of  Heriot  v.  Hinton. 

6.  In  aflumpfit,  the  plaintifi^  declared  that  in  confideration  he  Keb.  114. 
^oxXiifoAear  till  he  or  \and^  they  could  fend  to  Liverpool^  the  defend-  Ei*.'?* 
ant  promifed  to  pay,  and  that  he  did  forbear,  &c.     The  court  Hanby,s.C. 
faid  that  forbearance  generally,  or  for  a  convenient  time,  is  a  good  fcy*  it  wat 
confideration,  but  *  aliquo  tempore,  or  paululum  tempus,  is  not  \  t^t^*"^^ 
but  becaufe  the  confideration  was  to  forbear  /;//  he  or  they  (hould  jbid.  1 80. 
fend,  &c.  and  the  plaintifF  declared,  that  he  did  forbear  /;//  they  P'-  H** 
(omitting  till  he  OT  [and]  they)  did  fend ;  and  for  that  caufc  the  ^^r^J^,^^ 
judgment  was  arrefted*    Sid.  49.  pi.  3.  Mich.  13  Car.  2.^B.  R.  there  coV 
Tricket  v.  Mandlce.  '  junaive 

words  rnuft 
Dot  be  disjoined  to  bemadjche  (or)  they.  Ib'd»  193.  pi.  17^.  S.  C«  Cnyt  the  court  conceiTcd  tbs 

averment  well  enough,  Forfter  abfente,  and  judj^mcnt  for  the  phincMf. 

*  But  where  the  conAdention  was  that  the  plaintiA'  would  t'oiLcar  him  pro  aliquo  parvo  tempore, 
wx,  for  afirtn'rght  «r  tbcrfi.hcuttf  he  promifed  to  pay,  fcc»  This  confidciation  il  good  by  reafon  of  the 
vU.  for  a  time  cevtain,  and  averring  chat  he  forbore  for  that  time  and  lonj^er ;  but  without  fuch  via,  it 
wouUiiot  bc^ood.     And  judgment  ibc  die  plaiatitl*.     Buiit.  41*  Mi^.  8  Jac.  Baker  v.  Jacob* 


(U.  4)  Confideration  of  Aflumpfit,    Good.    Promlfe 

of  one  Pcrfon  f  for  the  Debt  of  another.  i ««  m 

pi.  14. 59. 

I.  'TTHE  defendant  promifed  the  plaintiff  that  if  he  would  accept  60.  aU  Ut 

*     the  dffetuiant  for  his  paym^erfor  a  debt  due  to  the  plaintiff  bf  ^^  *'*"'^' 
aflranger^  and  would furbear  the  dfendant  6  months,  he  would  pay  the 
debt  i  but  adjudged  no  confideration  becaufe  the  plaintiff  might 
fue  the  ftrangcr  notwlth (landing,  and  tlierefore  is  at*tto  prejudice, 
Hardr.  73.  Arg.  cites  Hill.  1650.  B.  R.  Lee  v.  Ncwcombe. 
Vol.  L  B  b  a.  B- 
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Vent.  ^  1.  B.  being  indebted  to  A.  in  20 1.  the  plaimifF  wrote  a  letter  tx9 

Lm  it^trtit  ^  ^^  defendant  to  pay  it.  C.  upon  reading  the  letter,  faid  to 
fikt  defend-  A.  that  if  he  ^would  accept  htm  for  his  debtor  he  would  pay  him  in 
«nt,  on  a  fortnight.  It  'W'^8  moved  in  arreft  th§t  it  was  not  fliewn  that  C- 
©dTlin*'  ^^^  indebted  to  B.  nor  that  A.  would  forbear  the  faid  20 1.  for 
cmfiden.  the  fortnight,  or  that  he  would  forbear  to  fue  B.  And  judg- 
tten  that  nient  was  arretted.  Sid.  306.  pi.  3.  Hill.  20  &  21  Car.  2.  B.  R. 
t::.{rS.  CHpfam  V.  Morris. 

of  his  promifc  for  the  money,  #nd  (lay  a  fortnight  for  the  fanae,  he  promifed  to  pay ;  and!  that  the  opi- 
nion of  the  cnurt  was  againd  the  ptaintif}^*;  but  there  it  is  faid,  that  if  it  had  been  in  ccufideretwm  tbat 
th  plaint  if  K^uid  accept  ^  tb*  defendant  f(.r  hit  debtor  ^  that  might  have  beoi  good,  becaufe  *  ttMt  is 
an  implied  dikbarge  of  the  other,  whom  if  he  had  fucd,  the  defendant  might  have  had  an  action*  ■ 
Lev.  248.  S.  C.  all  the  court  held  it  no  confideration,  and  gave  judgment  for  file  defendant.^— S.  C. 
cited  hy  HaJe  Ch.  J.  Vent.  1 54.  and  faid  to  be  good  law  }  for  thcie  ic  did  not  appeax  chat  the  dcfeodaiit 
was  at  ail  indebted  to  him  thacfcnt  the  note. 

a  Keb.  543.        j,  M.  was  indebted  to  A%  in  200  1.  and  having  an  annuity  out  of 

^'-'Z  o.  *^^  '""^  ^f  ^'  ^^^  defendant,  he  agreed  that  C.  ihould  pay  fo 

s.  c.  ad-  '  much  money  to  A.  the  plaintiffi  and  C.  promifed  to  pqy  the  fame, 

judged  for  The  court  held  that  this  is  no  confideration.     Mod.  I2.  pi.  35. 

thedcicad.  jyjj^^  21 J  Car.  2.  B.  R.  Abbot  v.  Moore. 

4.  The  defendant's  fon  being  indebted  to  the  plaintiff,  the  de- 
fendant  in  confideration  that  the  plaintiff,  at  the  fpecial  inflance 
of  the  defendant,  "wouliX  forbear  to  arrefl  his  fon  till  after  the  ^'T^d  Oct ^ 
prof^fed  to  pay  on  or  before  that  day^  is  a  good  confideration ;  for 
the  defendant  has  to  the  lait  inilant  of  the  23d  0£l.  to  pay  the 
money,  and  tlie  next  inttant  for  forbearance,  the  plaintiff  ^as 
performed  his  part ;  for  he  is  not  bound  to  forbear  but  only  one 
inflant  after  the  23d  0£b.  And  io  the  aAion  is  well  lenough. 
Ld«  Raym.  Rep.  357,  358.  Mich.  10  W.  3.  Waters  v.  Glaffop, 

See  tit.  Collateral.     Tit.  Parol, 


See  (u)      (U.  5)     Confideration   of  Aflumpfit.-    Goo^.     By 
H-Vo.  5V.  Executor  or  Admlniflrator. 

^See  (R) 

I.  'T^HE  defendant  in  confideration  that  he  was  natural  fin  and 

^    admin'ftrator  to  the  inteflate^  and  that  the  goods  of  bis  father 

had  come  to  his  hands,  promifed  to  pay  tne  debt  to  the  plaintifi.     It 

was  found  that  no  goods  came  to  the  defendant's  hands ;  and  h 

was  held  tlmt  his  being  adminiflrator  and  fon  of  the  inteftate, 

was  no  confideration  to    maintain  the  a£lion.      L^.  04.  Hill. 

30  £liz.    in  pi.  i2i«  cites  it  as  adjudged  in  B.  R.  Hudfou's 

cafe.  '         • 

Velv.  184*        2.  AfFumpfit,  for  that  A.  made  his  will,  and  thereby  bequeathed 

^'Fl/^'      a  legacy  of  7  1.  to  the  plaintiff,  and  made  his  wife  executrix,  who 

ai^afartthc   "  aftcrwards  tnarriedjhe  defendant,  and  had  goods  of  the  tellator's 

plaintiff}       in  his  hands,  and  in  confideration  the  plaintiff  wduld  forbear  to  fye 

tar  by  the     for  the  legacy,  he  promifed  to  pay  it,  which  he  had  not  done.     The 

wilt  rhe       defendant  pleaded  that  his  wife  died  before  the  promife  made  to 

dftrndant      the  plaintiff*;  and  holden  a  good  plea ;  for  the  wife  being  dead 

t^ldtjd^  '^^  ^**  "^'  chargeable  with  the  legacy ;  and  though  it  was  al- 
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legtd  ikkt  he  has  goods  in  his  hands,  yet  it  is  not  (hewn  hoW|  9f  fi>fz^» 
and  he  is  thereby  liable  to  the  executor  or  adminiftrator  for  ^*!,J^*^J 
them*      Cro.  J.  257.  pi.  16*   Mich.  8  Jac.  £•  R.   Smith  v.  orcoover. 

Johns*  •  fionofthcxa 

to  his  own 
ufe  after  her  death,  he  it  not  charge^Ue  cithte-  in  the  eccleHat^ital  conrt,  or  at  commoil  '*-"  ■ 

Ow.  133.  S.  C-  adjudged  for  the  defendant.  « Belfl.  44.  S.  C  adjudged  for  the  defendant* 

3*  J.  S.  being  poffefied  of  goods,  made  his  will,  and  the  plain- 
tiff his  executor.  The  defendant,  in  confideration  that  the  plain" 
^W  '^ou^  fif*'^^^  to  join  in  the  probate  of  the  teftamenty  and  ivould 
reteafe  iotalem  executionent  of  the  imlly  pronufedy  £5*r.  It  was  moved 
that  one  executdr's  relinquifliing  to  another  is  no  benefit,  but 
a  trufl,  and  fo  no  good  confideration.  Fleming  Cfa.  J.  and  Wil- 
liams J.  held  that  totalem  executionem  was  all  one  as  totaliter. 
And  per  toh  cur.  this  is  a  good  confideration;  ahd  judgment  f  ^i^?  1 
for  the  plaintiff*  Bul{l«  185.  Pafch.  io  Jac;  Wemflone  v* 
Webbii. 

4»  A  furety  paid  the  mone^^  and  the  j^rincipal  being  d^ad,  hiis  I^.  71* 
executor  prom'jfed  the  furety  ^  if  he  would  forbear  tofueforfuch  a  time,  |***^^*^ . 
to  pay  the  money.     It  was  moved  in  arreft  of  Judgment,  that  this  s!^/^!"* 
confideration  is  void ;  but  per  curiam,  the  aAion  well  lied  againfl  judged  for 
the  executor,  becaufe  he  was  liable  in  equity.     Sid.  80.  pL  7.  ^^.  pijwtxff; 

**•  t  i^oci  T/  ^r/     nUi,  dec— a 

Mich.  14  Car.  a*  Scott  v.  Stevens.  Keb.  346. 

pi.  29.  s.c. 
And  pi^  CUT.  this  Is  good  teuie  of  fait*    Scd  a^omitur. 

But  fee  ihe  ftatute  29  Can  2.  cap.  3.  f.  4^  at  tit.  Executors.— 
4  And  fee  tit.  Parol  (A) 

(U,  6)  Coafideration  of  Aflurapfit.  Good.  Relating  l^^^}^^ 

to  Marriaee  and  Portions.  ^'Z^s 

O  tit.  Fraudi. 

X.  pLtintiff  brought  an  a£lion  upon  a  promife,  that  if  he  tnar'-  Marriag«»^ 

*     ried  AT.  wiVA  fhe  affent  of  her  father ^  the  defendant  would  See  Ut. 
■give  him  ao  L  Adjudged  a  good  confideration  by  the  courL  Het*  ^^^ 
50.  Mich^  3  Car.  C.  B.  Jenkins's  cafe. 

2.  Difcharge  of  a  promij^of  marriagehj  a  woman  to  a  man,  is  a 
good  confideration.  Raym.  400.  cites  Mich.  1661.  The  cafebf 
Baker  v.  Smith. 

3.  AfRiQipfit  to  a  woman,  that  in  confideration  you  wllforlear  to 
marry  for  7  years ^  I  will  marry  you^  Fieem.  Rep.  66.  pi.  78. 
Mich^  1672.  Archer  «ited  it  as  adjudged  in  C.  B.  in  a  Hertford*, 
fliire  caufe ;  and  the  court  agreed  to  it. 

(U.  7)  Confideration  of  Aflumpfit     Good.     As  to  *«  (V) 
graiiting,  releafing,  Sao.  Interefts  in  Lands,  &c.     as"^.!!* 

See  tit.  Pa* 

I.  'T'HE  law  wUl  not  give  fuch  conJlruSion  to  the  w6rdt  df  a  »»• Sed 

^    promife,  contraft,  or  afTumpGt,  ^but  that  all  the  words  ^^  C»»n»* 
Ought  t9  be  wholly  reii)ecUd  according  uthe  htter  t  ^  trhere  /he 

B  b  2  promife 


1 

327  aftfon*  [of  AffumpfitJ 

pTomifc  was  that  in  confideraiicfi  that  the  plaintiff  Jbtuli  lerfe  fo  fit 
defendant  for  life^  habendum  after  the  death  of  A.  fohich  cannst  he 
good  bynvayof  leafe^  but  ought  to  enure  by  way  4f  graffi  ef  the  re^ 
verfton  ;  and  if  a  leafe  be  fo  made,  the  leilee  (hall  be  in  pofTeffion 
according  to  the  premifes,  fo  as  becaufe  no  leafe  can  be  made  ac- 
cording to  the  words  of  the  confideration,  no  fupply  thereof 
ihall  be  by  any  favourable  con{tru£^ion  \  and  fo  it  was  adjudged. 
Lc.  275f  276^  pi.  372.  Fafch*  26  Eliz,  B.  R.  Curriton  v.  God- 
bury. 

2.  S.'  being  very  lick,  and  having  feveral  children  infants^  B^ 
in  coujtderation  that  5.  after  his  death  %vould  ccmmit  the  education  of 
his  children f  and  the  dijpofition  of  his  goods j  for  their  education^  during^ 
their  minority^  to  hitn^  promifed  S.  to  procure  certain  cidftcmary  lands  t^ 
be  ajftiredtb  one  of  his  children.  Whereupon  S.  appoints  B.  overfccr 
of  his  will,  and  that  his  goods  {hould  be  under  his  difpolition.  S* 
dies,  and  thereby  the  goods  of  S.  to  fuch  value  came  to  B.'ft 
hands,  to  his  great  profit.     B.  does  not  procure  fucK  lands  to  be 

r  228  1  ^flured.  Exception  was  taken  in  arreft  of  judgment,  that  here  i& 
no  fufRcient  confideration  \  and  the  court  awarded  that  querent 
nil  capiat  per  billam.  3  Le.  88.- pi.  127.  Mich.  26  Eliz.  B.  R. 
Smith  v.  Smith. 

3.  AfllimpGt,  in  confideration  the  plaintiff,  at  the  requeft  of 
the  defendant,  would  yield  up  all  his  inter efl  in  fuch  a  clofe  to  H.  B. 
the  defendant  promifed  to  pay  the  faid  plaintiff  70 1.  and  alleged 
that  he  iiiA  deliver  the'deedy  containing  a  Icafe  of  the  clofe  to  o*e 
W.  J.  to  deliver,  fimul  cum  toto  itatu  fuo,  to  the  faid  H.  fi» 
and  that  the  faid  W.  J.  for  the  plaintiff,  and  by  his  appoimment,. 
delivered  and  furrendered,  &c.  and  H.  B.  accepted  it  and  tore  o^ 
the  feal.  Adjudged  that  this  was  not  a  good  confideration,  be- 
caufe it  was  no  good furrender  of  his  intercft ;  for  it  was  byword, 
only,  and  not  by  deed.  Cra  £.  487*  pi.  4.  Mich*  38  &  29  Eliz* 
B.  R.  Sleigh  v.  Bateman.* 

4.  In  confideration  the  plaintiflF  wwld  not  join  with  his  uncle  in 
the  defetjce  (f  afuiff  the  defendant  promifed  to  give  him  10  /.  Thi» 
is  no*  good  confideration,  unlefs  he  Jhews  a  pretence  ofjbme  in^ 
terefl  in  the  landy  or  that  he  was  heir  to  his  unclcj  ib  as  it  migKt 
probably  be  an  advantage  to  him>  that  fte  land  (hould  not  be  re- 
covered by  the  defendant  \  but  as  it  is,  it  is  all  one  as  if  he  had 
faid  it  to  a  ftranger.  Judgment  againft  the  plaintiflf.  Freem. 
Rep.  21.  pi.  25.  Mich.  167 1.  C.  B.  Rutte^'s  cafe. 

Ld.  Raym.  j.  A  rehafe  of  an  equity  of  redemption  is  a  good  and  valuable 
s  ^c  ^ad-  ^onfidcrtttion  for  an  afl'umpfit ;  per  Holt  Ch.  J.  Comyns*s  j^ep^ 
judged  ror      99.  Pafch.   13  W.  3.  B.  R.  in  cafe  of  Thorpe  v.  ITiorpe. 

the   plain- 

titf.  I  la  Mod.  445.  S.  C.  accordinglr*       • 

6.  K  furrender  of  a  leafe  at  willy  isfc.  is  of  a  thiiiff  apparently 
of  no  value,  and  therefore  makes  no  confideration.  Comyns's 
Rep.  99.  Piifch.  13  W.  3,  B.  R.  in  cafe  of  Thorpe  r,  Thorpe. 


9CttonjBl  [of  Affumpfit.]  ^aS. 


(U.  8)  Confideration  of  Affumpfit.     Good.     Deli* 
vering  up  of  Pledges,  Securities,  &c, 

I.  ^TPWO  merchants  being  reciprocaHy  indebted  the  one  to  the 

'*'  other,  agreed  bftivixt  themfelves  to  deliver  all  their  bills  and 
bonds  into  the  hands  of  S.  who  promlfed  mt  to  deliver  them  to  the  par- 
ties till  all  accounts  isere  ended  between  them  ;  bat  yet  he  delivered 
them  to  the  one^  and  the  other  brought  his  a£tion  ;  and  it  was 
adjudged  maintainable,  yet  there  was  not  any  confideration ;  for 
he  had  no  benefit  by  keeping  of  them,  nor  was  it  material,  for 
tlie  acUion  was  grounded  u^^on  the  promife  and  deceit.  Cro.  E, 
138.  in  pi.  2o.  and  Le.  186.  in  pL  26 1.  cites  it  as  a  late  cafe^ 
Smith  V.  Edmonds. 

2.  Vhxntiff  dcchrcdthit  he  had  recovered agaifi^Jf^,  20/.  in  the  •Cro.  E. 
cotfrt  of  S.  and  had  a  kv^fa.  to  the  bailiff  there  to  make  execution  of  j!/j|j*  f'  ^ 
the  goods  of  W^.  and  whereas  he  nuas  ready  fo  to  do,  the  defendant  Eli*.  B.  R. 
promifed  the  plaintifF,  that  in  confideration  he  ivould  deliver  the  de-^  ^^^  ^' 

Jendant  the  faiti  goods ^  /y,  nvithin  14  days  after  Michaelmas^  tvouid pay  and  refoivcd 
the  plaintiff  the  20  1.  or  otherivays  re-deliver  to  the plaifitiff  tht  faid  «goo4co«. 
goods,  if,  in  the  mean  time^  no  other  makes  title  to  them,  and  proves  J'^'*^"  > 
them  to  be  his  own  goods,  *  [and  averred  that  none  made  title  delivery 

'  to  them  within  that  time]  a  fpecial  verdiH  found  the  recovery  and  the  defcnd- 
affumpfit,  but  further,  iliat  before  the  recovery  W.  wa^  po/pj/id  of  ?°!A**  ^* 
tho/e  goods  as  his  own  proper  goods,  and  by  indenture y^/i/  them  to  R.  the  ufc  of 
Ms  brother  for  money,  with  a  provifo  that  W*  f  mtwithftanding  fhould  ^^^>  and 
have  the  poffeffion  for  4  years  mt  yet  expired,  be  to  pay  to  R.  20  s.  a  ^^  ^^^^"^ 
year  ,•  and  that  if  thefaid  W.  at  the  ettd  of  the  4  years  jbould  repay  the  his  ^dng 

faid  money,  thefalejhould  be  void ;    and  that  the  f aid  R.  made  title  to  chargeable 
the faid  goods  by  virtue  of  thatfale,  this  is  a  good  promife;    though  [foJj*of*W 
W.  had  only  a  fpecial  property  in  thefc  goods,  and  though  they  andthecnn. 
were  not  liable  to  the  execution  5  for  the  plaintiff  having  the  pol-  Wer«tJon  \% 
fcffion  of  the  goods,  his  delivery  of  them  to  the  defemiant  is  a  *|2il'  aiTt' 
jfood  confideratbn.     And  judgment  was  given  for  the  plaintiff,  is  only  for 
Lc.  220.  pL  303.  Mich.  32  &  33  Eliz.  Byne  v.PIaync.  thercdcii- 

them,  or  pay  meet  of  foch  a  furl ;  and  aijudged  ibrthe  plaint'tff)  and  judgment  *^-**»*^  Crp^ 

£.  301.  pt.  16.  S.  C.  is  upQO  aoothcr  poiot Mo.  596.  pL  ii2.  PUuk  v.  Bynd,  S.  C.  but 

S«  P.  does  not  apf  ear. 

t  [  329  J 

3.  Affumpfit,  for  that  the  defendant  in  confideration  of  fuch  rhctf.iiicry 
xlotl^s  delivered  at  fuch  a  place,  promifed  to  pay  8/.  and  in  co/i/idcra"  ^f  r^*^'  '* 
tion  of  a  debt  upon  arrearages  of  account,  the  defendant  being  ^ndcbt^d  \^^  jj-  *"  ' 
in  18/.  he promiftd  to  pay  it.     In  error  it  was  held,  that  the  confi-  wen:  the 
deration  upon  the  fccond  affumpfit  was  not  fuiBcieut,  but  for  the  «<;>o<*s «/  /^ 
ift  the  judgment  was  affirmed,  and  for  the  2d  rcverfed.     Cro.  E.  KrTafarZr 
537.  pi.  71.  Mich.  38  li  39  Eliz.  in  the  exchequer  chamber,  was  iieu  ^ 
Grimfton  v^  Rcyner^  good  confi- 

'  derjition  tor 


an  aflumpfit ;  but  if  they  were  the  goods  oi  tbt  dffendant^  it  was  held  no  confideration}  bcwattfe  be  did 
no  more  Chan  by  Iaw  be  was  compcUabie  to  do.  Freem .  Rep.  11  j,  pi,  2|S*  MkU^  i67t>.  fi.  K«  f«\s 
gbis  differenoe  waa  taLen  b^  North  Cb*  J*  nemine  coscndiccauu 

B  b  3  ,  4.  Affump* 


529*  38fonff  [of  Aflumpfit.] 

Yflr*  4*  4.  AfTumpGtyor  /i&^  ^  w&r  to  deliver  20, combs  of  iarley  to  7.  S* 

A*?*t*"^  o«ywA  tf  ^o^t  flwrf  /»  confideration  he  %uou/d  driver  the  fame  to  the  de^ 
adjudged  is  findattt  before  the  day^  the  defendant  promifed  to  deliver  it  to  %  &^  at 
B.R.agood  the  day;  adjudged  a  good  confideration ;  but  upon  error  brought 
twft^caufe  ^  ^^^  exchequer-chamber,  this  judgment  was  rcTerfed.  Cro.  I^. 
the  very       883.  pi.  1^  Pafch.  44  £liz«  B,  R«  Riche^  v.  Bridges. 

pofldBoD  of 

the  corn  might  be  a  credit,  and  a  good  coootenance  to  the  defendant  to  be  efteemed  «  rich  man  m  the 
coimtryy  as  in  cafe  of  delivery  of  1000 1.  in  money,  to  deliver  again  upon  requcft.  Bat  note,  that 
this  judgment  svai  reverfed  in  the  exchequer  chamber.!  Yelv,  50.  Mich,  i  Jac.  B.  R.  it  was 

faid  by  Gavidy  an4  the  whole  court,  that  this  reverfal  was  ill.  ■  S»  P.  ai  to  a  promlfc  to  re-ddiver 

4 broaid deaths,  &c.  adjudged  no  confideration.  YeJv.  tiS.  Pafch.  6  Jac.  B.  R.  Picka«  v.  Guile.-i« 
I  Salk.  a6.  in  pL  11.  Holt  CK.  J.  cited  this  laft  cafe  of  Pickas  ▼.  Guile,  and  faid  it  was  not  law,  and 
that  it  was  always  grumbled  at;  and  cited  the  caie  in  Cro.  J.  667.  [pi.  x.  Trin.  21  Jac.  B.  R. 
*  Whsatly  y.  Low]  where  money  was  deliveied  to  pay  over  fine  mora,  is  contrary  ;  for  though  the 
party  has  no  benefit,  ye:  if  he  takes  tlie  truft  upon  htm  he  is  twund  to  perform  it.  %  Ld.  Raym«' 

Rep.  f)io«  S.  P.  Tritt.  %  Aon.  by  Holt  Ch.  J.  Arg.  accordingly. 

*  Palm.  aSi.  Pafch.  20  Jac.  Loe*B  cafe,  S.  C.  adjudged  for  the  plalnti/T. 

jf.  bad^'  j;.  If  obligee^  after  forfeiture  of  the  bond,  telU  the  obligor  that 
f^'^ ."  if  he  pays  part  of  the  money  to  A.  to  whom  the  obligee  is  indebted ^  he 
%ukich  h€  proniifes  that  the  bond  Jhall  be  delivered  up  to  hint ;  and  adjudged 
wasinMttd  that  aflumpfit  lies.     ralm.   i6j.  cites  Mich.   14  Jac,  Harvey's 

yinJsntf  and 

the  dfftmdMit,  U  conJUiratm  the  pUlwtiff  W9ufd  pay  the  ^Jetferaffum  %  dayt  ^'^^9  promifid  thst  U 
Vf9uid  deiiver  them  to  the  plaint i^.  The  court  were  of  opinion  that  it  was  no  lufficient  confideration. 
Hutt.  76.  pafch.  1  Car.  cites  it  as  refolved  iji  B.  R.  Greenwood  ▼.  Becket. 

Palm.  »8i,        g,  Aflumpfit,    the  plaintiff  was  bound  to  J.  S.  in  40  /.  for  the 

SC,^»*    /fl)'iif^/f/c/"  20/.  and  thebond  being  forfeited^  he  delivered  10/.  to  the 

(blved  per      defendant  to  pay  it  to  %  5.  in  part  of  payment,  without  delays  in 

tot.  cur.that  confidcration  whereof  the  defendant  pronnfed^  &c.  but  did  not  pay 

wcVii«r°     *^^    '^  ^*^  moved  to  be  no  confideration,  it  not  being  alleged  that 

Andjudg.     he  delivered  it  to  the  defendant  upon  his  requeftj  and  that  the  ac- 

nientfor  the  ccpting  it  to  deliver  to  another  fine  mora,  cannot  be  any  benefit 

p  \nun.       ^^  ^^  defendant  to  charge  him  with  this  promife.     But  per  cur. 

r  230  1    his  accepting  and  promifing  to  deliver  it  is  a  good  confidera«i 

tion  ;  and  judgment  was  for  the  plaintiff,  apd  that  judgment  af* 

firmed  in  error.     Cro.  J.  667.  pi.  a.  Trin.  2 1  Jac.  B.  R.  Wheat^r 

ley  V.  Low. 

7,  A.  obtained  a  judgment^  and  upon  payment  of  part  of  the  mo^ 
ney  recovered^  promifed  to  make  a  releafe  of  the  whole ;  and  adjudged 
that  aflumpfit  lies.  Palm.  169.  cites  Trin.  27  Jac.  Winowe  v* 
Reynolds. 

8.  In  confideration  that  ^t  plaintiff  had  promifed  to  pay  the  de» 
fendant  10  /.  at  a  day  according  to  the  condition  of  a  bond y  the  d^eni^ 

ant  promifed  to  deliver  the  obligation  ;  and  adjudged  a  good  confide* 
ration.     Cited  by  Harvey  J.     Hutt.  loi.  Mich.  4  Car. 

j^  The  declaration  was  that  the  defendant^  in  confideration  he 
was  indebted  to  the  plaintiff  in  20  /.  promifed  to  deliver  divers  cattle  to 
J*  S,  t9  the  ufe  of  the  plaint  ff.  Per  cur.  here  is  no  confidera- 
tion exprefled  which  can  relate  to  the  difcharging  the  debt,  and 
fo  the  promife  is  but  nudum  pa£lum,  and  the  plaintiff  at  liberty 
to  bring  his  aSion  for  ^  inoaey.  Sty.  330.  Trm.  i6j2.  B.  {If 
Godwin  V.  Batkin.  " 


HfttOtljel  [of  Aflumpfit.]  ^30 

(X)  upon  an  Aflumpfit,  At  what  Time  it  lies.  [Be* 

fore  all  the  Days  are  pq/iJ] 

fl.  lY  A.  promtfes  B,  that  if  he  tvill  marry  his  daughter^  he  ivill  Cro.E.T?^. 
^  give  him  100  /.  viz.  50/.  atfucb  a  day^  and  50  /.  at  another  P**  ^*  ^^^ 
day  after;  and  becaufe  B.  was  indebted  to  C.  in  lool.  A.  at  the  s. c.^nda 
requeil  of  B.  for  the  confideration  aforefaid^  promifed  to  pay  justices  h^ia 
the  money  accordingly  the  faid  days  to  C,  and  after  the  marriage  ^'^  'he  ac- 
takes  efFe£l,  and  A,  does  mt  pay  to  C,  ^he  50  /.  at  thefirji  dayi  B.  jay,  but  the 
fhall  have  an  a£lion  againft  him  upon  this  promife  before  tmfeccnd  other  jndgvt 
day.  Hill.  43  Eliz.  B.  R.  between  Taylor  anp  Poston  ad-  ^'"«*^^^* 

^    \       ,  ^       ^-^  they  would 

judged.]     -  advifc.— i 

Cro.  E. 

S07.  pi.  S.     Taylor  v.  Fofler,  S.  C.  adjudged  accordingly  for  the  plainti/f ;  lot  though  tn  debt  99 

hen  J,  where  the  intire  diht  is  to  he  recovertdy  the  afiion  lies  not  till  the  Uft  day,  yet  it  is  not  (o  in  affum^ 

Jit  or  covenant f  ^vbere  damages  only  are  to  be  recovered  $  ajid  though  the  lOol.  had  been  h  he  paiJ  /# 

afirangery  and  not  to  himr^if,  the  a^ion  would  weil  lie  for  the  plalntitf^  becaufe  the  pcoxnife  was  t» 

[2.  If  A,  in  conft deration  that  B.  had  bargained  TLnAfold  to  him 
certain  tuns  of  ftrong  beer,  at  the  requefi  of  A,  promifes  to  pay  ro  him 
4  /.  for  every  tun  fuper  deliheratlonem  inde  of  30  tun  of  ftrong  beer, 
an  adtion  lies  upon  this  promife  for  fo  many  ti.m  as  he  delivers, 
before  the  delivery  of  all  the  30  /////.  Mich.  12  Jac.  in  the  exche- 
quer chamber,  betw^een  Field  and  Deale  adjudged,  quod  vide 

Mich.  12  Jac]  *[33i] 

[3.  If  A.  in  confideration  that  B.  will  marry  his  daughter^  pro-  Cro. c.  241. 

TpXltis  to  pay  him  2o/.  vh.  loL  at  Michaelmas ^  and  10  I:  at  Lady^  Jd' V^'^' 

day  after^  and  after  B.  takes  the  daughter  of  A.  to  his  wife,   and  cordiogly^' 

At  does  not  pay  the  10 1.  at  Michaelmas  ;  though  this  be  in  na-  buthddit 

ture  of  a  debt,  for  which  B.  may  have  an  aftion  of  debt,  yet  B.  T^^"^ 

may  have  an  action  upon  tlie  cafe  upon  this  promife,  for  the  nofi"  ^jfc,  if  an' 

payment  of  the  firfl  xo/.  before  Lady-day  is  come;  for  this  is  alleged  aftion  c^ 

in  the  declaration  as  an  exprefs  promife^  and  in  law  [they  are  as]  J^*^'!,**^^.!^ 

ty'o  feveral  promifes.     Hill.  7  Car.  B.  R.  between  Milles  and  for  ii,  tJw 

Millies  adjudged,  this  being  moved  in  arreft  of  judgment,  and  contraaor 

though  damages  were*  given  to  20  1.  for  it  does  not  appear  tlvat  it  jallj^"^^ 

was  given  jn  rcfpett  of  the  fecond  lol.j  s.  1^.  Br. 

AOioo  fur 
le  Cafe,  pi.  1 08.  cites  it  a^  agreed'  Trtn.  ^  Mar.  that  it  is  in  nature  of  a  covenmt.  i  f  a  man  ^f. 

fumts  to  pay  50  ju.irftrt  of  mult  in  five  yeaf'Sy  every  year  10  fttarters,  an  aJfumpnt  lies  if  be  fails  olT 
payment  of  an)  of  them,  and  he  ft  all  .ecover  damages  for  all  that  is  arrcir,  and  fior  all  the  rcfiduc  of 
the  5  years;  per  Jone^  a<i<i  Berkley  J.  but  Crooke  J.  duubced.     Cro.  C.  3^0.  Hill.  9  Car.  fi.  R»     ' 
in  pi.  13.  S.»P»  citei  per  cur.  4  Rep.  94.  bcr.veen  l*icr  and  Rvdman,  «  A  3  ^J.   &  M. 

D>(;r  1 1 3.  ai  adjudged,  that  z&'um  on  the  cafe  lies,  tiiough  debt  does  not  before  all  the  days  are  pa(l  j 
and  that  otberwi(c  it  would  be  againft  the  bargain  and  intrnt  of  the  parties ;  fur  Peck  provided  it  an. 
nually  for  his  nxcOaiy  ufe.  D,  113.  a.  pi.  55.  S.  C.  and  S.  P.  admitted,  but  no  jud|pBcnt  ap« 

p^ars. 

Affumpfit,  itc,  wcrfiJSderation  of  a  marrhge  bad  het*w£en  tbi  pWtt^i^  s  fui^  and  the  defemdant^s  dngh" 
tfTf  be  prcntlfed  to pav  totlic  piaintitf  4C0  sturks  in  "j  years  next  foll</%tfing^ at  certain  feafis^hyefmaipar-m 
tioni.  It  wai  moved  in  arreft,  that  it  appeared  that  one  of  the  7  years  was  to  come  when  ttic  actioa 
wa%  brought,  and  (<^  he  had  no  caufc  of  aftion  for  all  the  money  pnmiicd  ;  and  therefore  the  coort 
^ba^ed  the  writ.     Bcndl.  57*  pi.  <)3«  Trin.  4  ^  $  P.  &  M.  TofceliOT.  bkcltxan.  .KeJw.  loS.  b. 

^0(^.  a.  pi.  8.  [loj  S.  C*  in  tod <km  verbis. >3  Lct  4.  pUii*  S.  C.  in  tocidoa  TerW&.«— Mo.  ii» 

B  b  4  ¥^51* 
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pi.  ^r.  S.  C.  lecordingly.  ■         Cro.  E.  ii8«  pi.  5.  Rhodes  J.  cited S.  C.  as  adjudged,  tbttaCtlM 
end  of  every  year  a  Icverai  a^ion  lies  for  the  proportion. 

Where  G.  in  confideration  of  a  marriage  of  his  daughter  with  the  fon  of  J.  S.  ^rowi/V^  to  giTe  700  !• 
and  to  f>ay  100  /.  a  year^  every  year  mntU  all  thtjitm  be  paid ;  it  was  held  deaiiy  ia  this  court,  tiiat  a 
fevcral  a^ion  might  be  biotight  of  every  lOo  1.  butbccaufe  the  aQion  was  brought  for  ail  the  700 1.  be- 
fore the  7  years  were  out,  judgment  was  given  againft  him  ;  for  if  a  man  be  bound  in  a  bond  c^  100 !• 
to  pay  2c  1.  for  fo  many  years,  he  fhali  not  have  an  adionof  debt  until  the  laft  year  expired.  Ow.  42. 
cited  by  Rhodes  as  30  Elia.  Gafcoign's  cafe. 

[4.  In  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  diat 

the  26th  of  May  1629,  at  tlie  city  of  Exeter,  in  confideration 

that  the  plaintiff  h^nA/M  to  the  defendant  fix  pecias  panni  nigri, 

Anglice  fix  pieces  of  black  grogram,  the  defmdant  promifid  to  pay 

to  bim  ^'j t.  fir  every  piece^  amounting  in  the  whole  to  14 1.  2s. 

ad  ferias  Pentecoftes,  Anglice  vocat.   Whitfontide-fair  then  next 

fiilowingf   and  the  a£tion  is  brought  long  after  Whitfontidci   and 

avers  that  the  defendant  had  not  yet  paid  it,  but  does  not  aver  that 

Whitfofitidc-fair  is  not  come ;  and  therefore,  after  a  verdift  upon 

non  aiTumpfit  pleaded,  and  judgment  in  the  city  court,  it  was  re- 

•  vcrfed  in  B.  R.  Hill  7  Car.  between  Taylor  and  Lee.   Intratur 

Paich.  7  Car.  B.  R.  Rot.  158.] 

^      *  [5.  If  A.  promifes  B.  for  a  certain  confideration,  &c.  to  pay* 

•  Fol.  30.    to  B.   15/.  yearly i  and  every  year,  during  the  term  of  4  yetars  then 

^^  ■  ■><■'  '■'   next  enfuing,  if  J.  S.  a  certain  mejp/age  in  D,  Jbouldfo  long  have 

s  ^c*°h  r    ^'''^  occupy y  if  J.  S.  occupies   the  mefTu^e  fir  one  or  tnm  years 

miration       ^^  ^^  ^^id  four  years,  B.  may  have  an  aAion  upon  the  cafe  for 

being  (if      the  faid  feveral  15  1.  due  for  them  before  the  end  of  the  other 

J*  ^'y^ .      twp  years;  and  though  he  docs  not  occupy  it  for  the  laft  two 

Jong   Jivc)  '  '  f^,  tP        r  1        r    n  *  r  i«»^r 

and  adjudged  year^,  yet  an  adtion  lies  for  the  nrit  two  years;  for  this  is  to  be 
for  the  paidyearlyy  and  every  year  ;  and  therefore  the  limitation,  iffi  long 
thouehit  ^^  occupies  it,  r^ers  to  every  year^  and  not  intirely  to  the  four 
was  not  year.  Trin.  23  Car.  B.  R.  between  Freer  and  Prentice,  ad- 
avetrcd  that  judged,  in  a  Writ  of  error  upon  fuch  a  judgment  given  in  B.  this 
io  long^^^for  ^ci"g  aflfigned  for  error,  and  the  firft  judgment  affirmed  accord- 
thc  aaion      ingly.     Intratur  Hill.  22  Car.] 

lies  afier 

the  /irft  year,  the  word  (Ji)  kelng  a  Vmltatlmjuhfequent.  >  So  where,  in  conjiierat'm  tht  pUmttff 

frr^mtfrd  the  dtf!:rdant  that  he  fitould  enpy  ju<h  landifrt^m  fkcb  a  day  fir  five  ytari^  ht  ^wtijid  f  fff 
so  /.  yearly  atjacb  atidjucb  afcaftm  1  he  defer.dant  ocfupied  tbe  land  for  a  year  and  a  hjlf^  and  brought 
a6tion  for  30 1.  It  was  moved  diat  thepromife  and  confideration  was  intire ;  andtheteforc,  without  averring 
that  the  defendant  had  enjoyed  the  land  5  years,  adlion  docs  not  lie.  But  a4judged  per  to*  cur.  for  the 
the  plaintiff;  for  the  promife  being  that  zo  1.  iholi  be  paid  for  every  year,  feveral  aiiftions  lie  fsr  every 
day  of  payment  \  but  if  it  had  been  that  he  f>iOuld  enjoy  for  5  years,  and  in  confderation  tberepf  fbould 
fay  ICO  /.  in  five  ytarty  vis.  zo/.  a  year  ^  a£^ion  lies  not  till  all  the  term  is  expired.  Cro.  £.  11S. 
pi.  5.  Mich.  30  &  ti  Eliz.  B.  R.  Hunt  v.  Sone.  a  Le.  107.  pK  137.  Hill.  29  Efis.  C.  B» 

the  S.  C,  adjudged  for  the  plaintiff*. 4  Le.  13.  pi.  49.  S.  C.  in  totidem  verbis..  Ow.  41^ 

Hunt's  cafe^  alias  Hunt  v.  T«rney,  S.  C.  adjudged  for  the  plaintiff. 

f  33a  ]        tf.  It  was  agreed  in  C.  B.  that  if  a  man,  f^r  marriage  0/  his 

daughter^  promifis  to  pay  20 1,  at  Eajler for  d^  years  ^  andfiils  2  years,  the 
plaintiff  may  have  aftion  upon  the  cafe  upon  the  aflumpfit,  for 
the  non-payment  of  the  2  years,  though  the  other  2  years  are  not 
yet  come  j  for  t/jis  is  iv  V(fiurc  of  a  covenant.  Br.  Adlion  fur  Ic 
Cafe,  pi.  108.  cites  Trin*  5  M^  . 

7.  A  Judgment  was  had  hy  A,  agatnjl  T.  an  ndminijtrator^  fir  a 
dfbt  of  the  intejlatt.     T.  in  QQnJiitration  that  A*  would firbcar  io  take 

out 
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'  ««/  emeeuiton  till  OHab.  Mich,  promtfed  to  pay  the  fame  at  Michaelmas^ 
but  did  not  pay  it.  A.  brought  ahton  after  Mich,  and  before  Oftab* 
Mich.  All  the  court  held  the  confideration  well  enough,  and  that 
the  fuit  after  Mich,  and  before  OftaWs  was  fo  too,  becaufe  the 

.  affumpjit  luas  not  performed  by  the  non-payment  at  Mich.  But  this 
was  the  greateft  doubt.  Cro.  E,  758.  pi,  29.  Pafch.  42  Eliz.  C.  B. 
Tifdalc's  cafe.  ' 

8.  Affumpfit,  for  that  the  defendant  being  indebted  to  him  in  4  /.   a  RoU.R^p, 
fromifed  to  pay  it  by  ^  u  per  month.     The  aSNon  svas  brought  'within  *?•.  ^^^' 
4  months  after  the  promife^  and  fo  before  all  the  money  was  due.   s.  c!'ac- 
It  was  held  that  the  a£tion  was  well  brought  before  all  the  days  cordingiy.— 
^ere  paft ;    for   the  a£kion  is  grounded  on  a   promife,    which  J^^g  ^^^ 
is   broken  by  every  non-payment^   according  to   the  promife.  adjudged* 
Cro  J.  504.  pi.  16.  Mich.  16  Jac.  B.  R.  Beckwith  v.  Nott.         and  affirmed 


10  error. 


9.  In  a^ion  againft  a  ftrangeri  on  promife  to  pay  upon  proof  ^'^-  57* 
made,  may  be  brought  before  proof  made,  and  the  proof  on  the  JdjuVged  acl 
tinal  will  be  fufficient.     Raynu  32.  Mich.  13  Car,  2.  B.  R.  Tra-  cordjngiy.^ 
vcrfc  V.  Meere^.  S/>  ^*>«^* 

the  words 
werei  in  confideratwn  you  vfili  prvot  that  I  have  hetfttn  ywrftiit  J  wtil  pay  yw  5/.  aQjon  lies  be- 
fore any  proof  made  ;  and  if  he  proves  it  in  the  a^bn  he  (hall  recover^  cited  Sid.  57.  pi.  25.  as  ad« 

judged  15  Jac.  in  Grinden^s  cafe. S.  P.  Palm.  i6o.  HiJl.  18  Jac.  by  Dodderidge  and  Cham« 

berlaine  J.  clearly.     But  otherwife  if  he  had  faidy  tiut  after  yw  have  proved  that  Jfruik  bim^theB  f 
de  affuau  topay  yw  5  /. 

10.  If  a  man  agrees  to  pay.  fuch  a  fum  at  3  feveral  dap,       ^ 
here  he  may  not  declare  for  this  fum  till  the  days  are  paft ;  but 
when  the  days  are  paft,  a  general  indebitatus  affumpfit  lies ;   per 
Holt.  Ch.  J.    Skin.  326.  pi.  4-  Mich.  4  W.  &  M.  in  B.  R. 
Francam  v.  Fofter^ 


.  (Y)  What  fhall  be  a  good  Aflumpfit.     Where  Part 

of  the  Confideration  is  not  good. 

[1.  IF  A.  promifcs  B.  in  confideration  thatfhe  ivill  not  ftte  an  at^^  Sec  (irj 

■    tachment  out  of  cliancery  upon  a  decree  which  is  there  made  ^**/^/f  **'^ 
againft  him^  and  in  confideration  that  (he  wll  give  to  him  all  her  not^  thm^, 
title  and  right  ofdo^wer^  that  then  he  will  pay  to  her  20  L  though  the ' 
fecond  confideration  is  void,  becaufe  it  cannot  be  given  to   a 
ftrangcr,  but  only  releafcd  to  the  tenant  of  the  land  by  way  of  ex- 
tinguifliment,  yet  the  aftion  upon  the  cafe  lies  upon  the  other 
confideration,  which  is  good.     Hill.  42  Eliz.  B.  R.  between  Col- 
ston AND  Carre,  per  curiam.]  *  [  333  3 
[2.  If  a  man,  in  confideration  j/'^yJ/rrfw^r,  and  of  10/.  paid,  Cro.  £.  50, 
promifes  to  do  fuch  a  thing,  though  t\ii  furrender  cannot  be  made,  fo  P**  »•  W»«^* 
that  this  confideration  is  void,  yet  the  aflion  is  maintainable  upon  ^j;,.  sf  C. 
•  the  other  confideration.     36  Eliz.  between  Cupps  and  Gould-  but  s.  p. 
ING,  adjudged.    Cited  Hill.  42  Eliz.  B.  R.]                                  doc.  not^p- 

I^e.  296.  pi.  405.  Mich.  28  &  29  £iis.  S.  C«  bot  nothing  mentioned  there  of  the  confideration  of  « 
iiirrendcr  and  los.  But  Coke,  in  his  argument  for  the  pIs^nt'ifT*,  faid  that  where  2  or  many  confide, 
nuons  are  pu(  ia  the  docburation}  theus^  ^^  *>^  voidf  yet  if  one  be  good  the  ifiioa  nvell  lies,  and 

damagei 


for  his  diet,  pro* 
mention  to  wbtm 
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images  Hiall  be  taxeJ  accordingly— __3  Le.  71.  pi.  ^6.  Colding't  cafe,  S.  C.  ^  S«f.  per 
Coke,  Arj. 

S,F.Cro.J.  3.  Where  divers  covfideraikfif  are  alleged  by  the  plaintiff"  in  ai^ 
TVin.  4  Tjc!  f""^P^^»  2iT\Afome  are  frivolous  and  void^  yet  if  any  of  them  arc 
J.  ajjudged  good  thc  plaiQtifF  fliall  recover ;  per  cut.  and  judgment  accord-f 
accoraingiy.  m^\y,  Cro.  E.  1 49.  pi.  20.  Mich.  31  &  32  Eliz.  B.  R.  Brad* 
Gamick        bume  V.  Bradburnc. 

4.  li  part  of  a  couftderaiion  Is  gpod^  it  f\lfficcs.  Cro.E.  759. 
Pafch.  42  Eliz.  C,  B.  ix>  pi.  3. 

(Z)  Who  (hall  have  the  Adion-     {And  Pleadings.\ 

^Jt^\  '^gP*  [l.  f  F  A.  in  cotjfideration  that  B.  has  trufied  bim  f 

llcrand '  ^\f'^  ^0 P^J  I o  1.  at  a  day, though  he  does  net, 

judgment  he  promifes  to  pay  it,  yet  this  Ihali  be  intended  to  be  to  B»  who  had 

^'?J?Zr  ^''^^cd  him.    Trin.  12  Jac.  B.  R.  between  *  Chappell  and 

^  (Y.  b.)  WooDHAM,  in  Camera  fcaccarii,   adjudged  ;   and  that  fuch  a  dc-* 

|L  1.  s.  c.  claration  is  good.     Contra  Pafch.  3  Jac.  B.  R*  between  ^  Gou>-i 

s?  p**^L.  SMITH  AND  Preston,  pcT  curiam*^ 

ii.  b.]  pi.  3.  S.  C.  but  not  S.  P*  ^ 

S^(M)  [|2.  If  a  communication  be  between  the  father  of  A,  and  B.  for  a 

Ind't'he*    *   marriage  between  A,  and  the  daughter  if  B.  and  J5.  affirms  and 

Bote  tbcre.     puhliihes  to  the  father  of  A.  that  he  would  give  to  any  one  nvho 

Jhcff/d  marry  his  faid  daughter  with  bis  ajfent  100/,  and  after  ^, 

marries  the  fai4  daughfer^  yet  h^  ft\all  h^ye  no  a£lion  uppn  i\us 

aiTiimpfit,  becaufe   B.  did  not  mention  to  whom^  be  made  the  fr^ 

mife,    Trin.  3  Jac.  B.  R.  between  Weeke  and  Tvbold,   per 

curiam.] 

Soc^i  pro-  J- J,  If  a  man  promifes  to  J.  .5.  to  pay  his  daughter  40  /.  £t  her 

w'aJcto*the    ftarriage  ;  (lie  marries  \  fbe  and  her  hufiand  fhail  t}?t  have  any  ac- 

atter-buf.      tion  upon  this  promife,  but  the  father.    Pafch.  5  Jac.  B.  R.  be- 

iand'ji  fa-     twecn  Archdale  AND  Barnard,  adjudcred.] 

thcT  to  pay  »        j       «>       J 

knn  10 1.  and  the  hufband  brought  the  aft  ion,  and  it  was  agreed  by  Rlchardfon  and  yelTeitoiH  irallo 
contra^icente,  that  the  a^ion  well  .lies  for  the  fame  ;  and  the  party  to  wb^m  the  btneft  of  tAe  pr«»lfe 
Murues  Miaypnng  the  «/?;•».     Hctt.  30.  Tiin.  3  Car.  C.  B.  Provender  v.  Wood. 

[4.  If  C,  is  indebted  to  A,  and  D*  is  indebted  to  N,  in  20  L  and 
C.  at  the  requeft  of  D.  pays  the  20  /.  for  him  to  iV*  and  appwnts  D» 
to  payfo  much  over  to  A,  for  him^  and  D*  in  confideration  of  the  pre^ 
mt/cs,  promifes  to  pay  the  20  A  to  A.  A.  cannot  have  an  a^ion  upon 
the  cafe  upon  this  promife  againft  D,  for  he  is  2.  f  ranger  thereto^ 
and  there  is  no  confideration  for  any  aiTumpfit  to  him.  Trin.  4 
Jac.  B.  R.  between  Ricly  and  Dennet,  adjudged.] 

[5.  \l  A.  andB,  are  bound  in  an  obligation  to  pay  /o  C  20/.  J  when 
he  comes  to  the  age  of  21,  and  after  A.  makes  B,  bis  exeattor^  and 
dies,  and  J5.  having  affets  afjlgns  them  to  Z).  and  in  confideration 
of  this  afliginnent  D.  promifes  to  C\  to  pay  to  him  the  20/.  when  he 
comes  to  the  age  of  21  ;  C.  when  he  comes  to  the  age  of  iij^ 
fhall  have  an  adlion  upon  the  pafe  upon  this  progiifig  ^g^V^  ^^ 

though 
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tfiough  no  confideration  comes  from  C.  for  if  a  man  delivers  tn^ 
Hey  to  J,  S.  U  pay  over  to  B.  infatisfaEiion  of  a  debt  due  to  him,  this 
taifes  a  debt  to  B.  and  cannot  be  revoked,  and  fo  here.  Pafch* 
1649,  between  Disborn  and  Denaby,  adjudged;  this  being 
moved  in  arreft  of  judgment  after  verdift  upon  non-aflumpfit  for 
^e  plaintiff.     Intratur  Hill.  24  Car.  Rot.  loio.J 

[6.  Upon  a  commttmcation  of  marriage  between  the  daughter  of  jA,  •  Sccdt. 

and  tbefon  of  B.  A.  promifes  B.  in  confideration  that  B,  tvill  af-  Condition 

Jitre  40/.  a-year  to  hisfonj  and  alfo  convey  a  jointure  to  the  daughter  pi.i^.puy^ 

rf  A.  that  then  A.  will  give  to  the  fon  of  B.   nvith  bis  daughter  field  v.  Coi 

100  /.  in  marriage  ;  in  this  cafe  the  fatlier,  to  whom  the  afiump-  l*'*^'.^'  ^' 

fit  was  made^  (hall  have  the  aflion,  and  not  the  fon.     Mich.  22  •,  "is  (Uted 

Car,  B.  R.  between  *  Bayfield  and  Collard^   adjudged;  this  as  an  agree- 

being  moved  in  arreft  of  judgment,  where  the  cafe  was  the  fame  "*^"'.  *^^ 

in  effeft  with  this,  Intratur  Trin.  22  Car.  Rot.  673.  Norf.  where  A*i7?f  BaT 

tht  promife  was  madeo^w'  marriage  for  a  further  provi/ion  of  main*-  field  v.  CoU 

tenance,  that  the  father Jhould  give  ^oL  to  the  hujband^  and  the  other  ^^^^l  ^ 

Jbouldpay  to  the  wife  1 00/.  after  the  death  of  her  hufband,  if  he  and  thcVam 

died  in  the  life  of  his  wife,  and  the  aftion  was  brought  by  the  o^  B«  died, 

adminiftrator  of  the  father  of  the  wife  after  the  death  of  her  huf-  ^^^^^^'^^^ 

band^  living  the  wife.     Contra  Mich.  40,  41  Eliz.  B.  R.  between  brought^ 

f  Hawes  and  Levett,  per  curiam.     But  there  a  judgment  is  ^^  admini- 

cited  to  the  contrary.]  a.»7U 

that  the  a^ion  lay  for  the  adminUlrator ;  and  agreed  alfo  that  it  might  have  been  brought  by  the 
daughter.     «    ■    Styi  6.  Anon.  S.  P.  and  feetns  to  be  S.  C.  adjudged  accordingly.  S.  C.  cited 

Arg.  HarA.  42. 

Where  the  intended  bofband,  in  confideration  of  a  marriage  with  the  daughter  of  J.  G.  frtmfet 
J.  G,  to  make  a  jointure  uh  bis  daughter ^  there  as  well  the  daughter  as  the  father  may  bring  the  adlion  ; 
per  Brampflon  Ch«  J*     Mar.  73.  Mich.  15  Car.  in  pi.  1 10. 

f  Mo.  550.  pi.  740.  Levi  a  v.  Hbys,  S.  C.  Fopham  and  Fenner  held  that  the  fon  fliould  have 
the  adioo  ;  but  Clench  e  contra,  abfentc  Gawdy.  — Cro.  £.  619.  pi.  8.  Leret  v.  Hawcs,  S.  G. 
adjornatur.— — -Ibid.  652.  pJ.  11.  S.  C.  adjornatur;  but  fays  that  it  was  afterwards  adjudge4  for  the 
defi^dant.— S.  C.  cited  Cro.  £•  849.  in  pi.  3.  fays  it  was  adjudged  that  the  adion  brought  by  the 
father  for  non> payment  of  the  money  to  the  fon,  was  adjudged  not  to  be  mainumable— Het.  176. 
S.  C.  {ly  the  name  of  Hadves  v.  Levit,  but  not  adjudged. 

[7.  If  A.  delivers  20  /.  to  J?,  and  in  confideration  thereof  B.  af  So  if  A.  eo- 
fumes  and  promifes  to  A.  to  caufe  ^ndprocure  J.  S.  to  pay  thefaidfum  tenants  with 
of  20 1.  to  J.  D.  aflrangery  upon  a  certain  day  ;  if  J.  S.  does  not  nlanzer 
pay  the  faid  money  to  J.  D.    A.  who  delivered  the  money,  (hall  aiii[payt§ 
have  an  a£iion  upon  the  cafe  againft  B.  upon  this  promife.  Pafch.  ^'  ^pan* 
1 1  Car.  B.  R.  between  Osmond  and  Crossing,  adjudged  upon  l^'remedy' 
a  demurrer ;  but  this  was  not  moved.     Intratur  Hill.  1 1   Car.  to  come  at 

Rot.  348.]  iheMnoney, 

•'^     •*  but  the  CO. 

venantee  ihail  have  the  a^ion  of  covenant  for  non-payment;  per  Coke  Ch.  J.  Roll  Rep.  197.  pi.  38. 
Pafch.  13  Jac.  B.  R.  in  cafe  of  Quick  &  Harris  v.  Ludborough. 

But  wheie  a  man  promifed  to  one  tt  make  fjitii/a^ ion  cf  all  debt i  which  he  owed  ta  amther^  who  wat 
then  ahjenty  be  to  whom  the  fatisfaftion  was  to  be  made  brought  the  action  on  the  cafe,  and  good. 
HW  177.  cites  43  &44£ris.  Ri^on  v.  Horton. 

But  where  nvagti  were  due  to  A*  from  the  Eaft  India  Company,  he  orders  B.  to  receive  the  money ^  and 
fay  it  to  C.  towiym  he  h  indtbted\  C.  brings  an  indtbttatus  ajjumfjit  againft  B,^  At  the  trial  at  Guild* 
n^ll.  Holt  Ch.  J.  faid  that  the  a£lJon  could  not  be  mainuincd  by  C.  whereupon  theplaintifi'  was  noa- 
fuited.     II  Mod.  241.  pi.  i6.  Trin.  1709.  S  Ann.  B.  R.  Clifford  v.  Berry. 

[8.  If  A.  who  is  the  uncle  of  B.  an  infant ^  delivers  ill,  to  J.  S. 
iQ  iducflte  B  ihe  infant^  and  in  ^QuHderation  (hereof  J*  5.  pro* 
^     •    '  •  mifes 
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mtjij  to  iducafi  B»  and  alfo  ai  his  full  age  to  pay  to  himi  Viz«  B.  tha 
faid  I  a/.  B.  when  he  conies  to  his  full  agtf,  may  have  an  aAion 
upon  the  cafe  againft  J.  S.  for  the  12 1*  u  he  does  not  pay  it  ac- 
cording to  his  promife }  *  for  the  ufe  o^  the  money  in  the  meani 
time  was  the  coufideration  of  the  education,  and  the  money  was 
to  be  paid  to  B.  Fafch.  13  Car.  B.  R.  between  Oldham  and 
^ATEMANy  adjudged  per  curiam  ;    this  being  moved  in  anreft  of 
judgment.] 
Sty.  TjS.  [9.  If  in  an  a£tion  upon  the  cafe  by  A.  and  B«  againft  C  it  be 

A<ich,i649,  recited  in  the  declaration,  that  whereas  certain  particular  cattle  he^ 
Srtllard!  longing  to  A.  and  other  particular  cattle  belonging  to  B.  were  taken 
Roll  Ch.  J.  av.-ay  byperfons  unkfffiwn,  and  in  conjideration  ofioL  given  by  A.  and 
held  ^hc  2^.  fQ  C.  C.  affumed  and  promifed  to  procure  the  faid  cattle  to  be  re-m 
ti^c^nnVIb  y/«'*^</  to  A.  and  B.  and  becaufe  the  cattle  were  not  reftored  they 
the  a^ion  brought  this  a£tion  \  this  a£tion  is  well  brought  jointly  by  A.  and 
V  ij,  wcU  B^  though  the  cattle  which  belonged  to  A.  ought  to  be  reftored  to 
buradjor-  bi"*j  ^i"^  ^^  Other  cattle  to  B.  and  fo  the  thing  to  be  performed 
ii»tur — ^  is  feveral,  and  not  joint  \  yet  inafmuch  as  the  contrad  is  joint, 
s^  c  'roIi  *"^  ^^^  conCderation  joint,  and  it  is  not  known  how  much  the 
c  h.  J.  con.  one  gives,  and  how  much  the  other,  the  a£tion  is  well  brought 
tinuedpf tbc  jointly.  Hill.  1649.  between  Ivans  and  Raans,  plaintiffs,  againft 
i^nie  opi.  D|^Ap£ii  adjudged,  this  being  moved  in  arreft  of  judgment,  In« 
Mpon  a  cafe  tratur  Tnu.  1049*  Rot.  1 1 04.  J 

cited  out  of 

Yelverton  to  the  contrary*  the  court  ordered  the  cafe  to  be  broughti  and  in  the  mean  time  thej  would 
hItiIc-  IbH   203.  Vaux  v.  Draper,  S.  C.  and  Roll  Ch.  J*  Nicholas,  and  A^e  held  Uie  con« 

tiUcxJtioh  intire*  and  not  to  be  divided  j  but  Jcxman  J.  e  contra  j  and  judgment  tor  the  ^laintifl^ 
niiif  &c. 

s.  C.  cited  [10.  If  A,  be  in  execution  at  the  fuii  of  B,  and  C.  afiranger  comes 
Arg.  Codb»  ^Q  ^^  ^jfg  Qf  3^  jj^  ^hg  abfencc  of  B.  and  promifes  the  wife  that  if 

"+  Folii?  ^'  ^'^  hujband  will  difcharge  A.  out  of  execution,  that  he  will  pay 
■^_  -^-  [^  the  debt  f  2tftich  a  day  to  B.  if  A.  does  not  pay  if  before  ;  and  after 
361.  pi.  B.  comes  home,  and  his  wife  acquaints  him  with  the  faid  aiTump- 
^.53-— ^-^^  fit,  and  he  agrees  thereto,  and  thereupon  difcharges  A.  out  of 
^lich.  c2  '  execution,  this  is  a  good  aflumpfit,  whereupon  B.  the  hufband 
Qit.  G.  R.  may  have  an  a£lion,  though  the  hufband  gave  no  command  or 
pcx  cur.  authority  before  to  the  wife  to  make  the  agreement ;  for  the  agree^ 
ment  thereto  after  is  fufficient.  27  H.  8.  24*  adjudged*    Tatam's 

CASE.] 

t  Cro.  E.  [  1 1.  If  ^.  appoints  B.  an  attorftey  tofue  out  a  latitat,  againf  J»  S» 

360.  pi.  7.  at  Ills  fuit^ir  ^^  debt  due  to  him  by  J.  S.  aiid  to  arreft  him,  and  B, 
%yig.V,K.  accordingly  tales  out  a  latitat,  and  fbews  it  to  J.  S,  and  his  intent  to 
]ordan  v.  arre/l  him  thereupon,  upon  which  Jp  M*  promifes  jff.  that  if  he 
^'^'^Tl^'f^*  w///^/2>r3far  to  arreft  J.  S.  he  will  pay  the  debt  at  a  certain  time  to 
thiVfend^'  A.  whereupon  B.  forbears  to  arreft  him,  and  after  A.  agrees 
ant,  becau/e  thereto,  and  brings  an  a£lion  upon  the  cafe  againft  J.  D.  [M.] 
he  dcciarei  upQ^  ^jg  promife  J  and  it  feems  it  lies,  though  die  attorney  had  no 
w»adc^w3.*  authority  to  take  his  promife  before  it  was  made,  for  the  agree- 
pnd  not  to  mcnt  thereto  after  is  fufficient.  Contia  between  J  Jurdan  akd 
^mieif,       JuRDA-N,  adjudged  upon  a  demurrer-] 

[12.  If 
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fli.  If  A.  difcourfes  with  B.  about  his  falc  of  land  toB.  and  Sw  (U) 
after  B,  affumes  and  promifes  to  C.  the  wife  of  A.  in  cGnftderaticn  ^^'  '!.^*^-^* 
thatjbe  nvill  not  hinder  the  faid  A.  her  hi/band  to  ie^)y  a  fine  to  hnn 
of  the  faid  lands^  to  pay  to  C,  I  o  /.  or  to  give  her  a  riding-fuit ;  if 
the  wife  docs  not  hinder  the  hufband,  but  he  levies  the  fine  ac- 
cotdingly,  the  hufband  and  wife  may  have  an  aftion  upon  this 
promife  ;  for  the  promife  is  laid  in  the  declaration  to  be  made  to 
the  wife,  for  they  may  join  at  the  eleftion  of  the  hufband.  Pafch- 
1 1  Car.  B.  R.  between  Fawcett  and  Childers,  per  curiam  ad- 
judged, this  being  moved  in  arrefl  of  judgment,]  f  335  ] 

[13.  If  A,  gives  goods  to  B.  of  the  value  of  80  /.  out  of  nvhich  he  Sti.  296. 
Jhouldpay  to  C.  20/.  if  B.  does  not  pay  the  20 1;  to  C.     C.  may  Starkcy  t. 
have  an  af^ion  upon  the  cafe  againft  B.  2.nd  declare  that  he  moas  in-  s©  f/i^"* 
dtbted  to  him  in  20  /.  for  goods  (f  the  value  of  80  /.  are  given  to  him  fumpet,  for 
Ij  A,  out  of-nuhich  hefbould  pay  20 1.  to  C.  for  when  goods  of  the  j!^*^  onc4/^. 
value  of  Sol.  are  given  to  B.  bv  agreement  between  him  and  A.  lolZdefen- 
that  he  (hould  pay  20  1.  to  C.  this  becomes  a  debt  to  C.  as  if  A.  de-  ttant  to  deii^ 
Ihrer  20 1.  to  B.  to  pay  over  to  C. — C-  may  have  an  a£lion  of  debt  *7^.'*i?f* 
or  account,  or  an  a£bion  upon  the  cafe,  upon  a  promife  for  it  againft  the^dSlnj. 
B.  Mich.  1651.  between  Starky  and  Mtlne,  adjudged  per  cu-  enepromija 
riam:  this  moved  in  arrefl  of  iudgment.    Intratur  Trin*   i6ci.   [^*  P^^j^jf 

•n^'^  JO  J         $6  pay  tt  unf 

Rot.  1701-]  bmfKnM 

lit  does  not  lie.    But  Walmfley  faid,  that  if  the  plaintiff  hid  given  a  day  for  paymefit  of  it,  k  hadibcen 
a  good  confideration.     Cro.  £.  380.  pi.  31.  HiU.  37  Elia.  C.  B.  Howlet  v.  Oiborn. 

14.  K,  fold  land  toB.  at  an  undervalue ^  afterwards  J,  S.  the  uficle  So  whrre 
ijf  A.  at  A's  requefl  treated  with  B.  for  a  re-conveyance  to  A.  and  ^ g^'Thau'* 
promifed  to  give  B.  50  /.  whereupon  B.  promifed  to  re-ronvey  ;  J.  S.  ccr/Jtraricn 
tendered  the  50 1.  at  the  time  appointed,  but  B.  refufcd  it.     A.  ^wiZ/wtfU 
brought  a£Hon  on  the  promife,  which  Clench  thought  was  ill;  "uafe^f  Lu 
becaufe  the  promife  was  to  J.  S.  and  not  to  A.     But  Manwood  landty  that 
Ch.  B.  and  Shitte,  \it\ilxl\2XiX.tti2\\h^  intended  the  agreement  of  A.  ^-^i^^aj' 
though  made  by  J.  S.     And  the  count  fets  forth  that  it  was  ad  re-  f/^.'^Y^r* 
quifitionem  of  A.  and  ordered  judgment  for  the  plaintiiF,  nifi,  &c.  vant,  if  a. 
Sav.  23.  pi.  C7.  Pafch.  24Eliz.  Sadler  v.  Paine.  ***".  "^ 

•^     *      -^ '  ^  %  make  the 

lealb  thefervant  ihall  have  tbea€kion  on  thtfrtmije,  and  not  B.  '  Ar$,  2  Le.  205.  pi.  255.  citet  it  49 
-25  Elia.  Clew's  cafe. 

15.  InconMerztionofz  marriage  between  A.^sfon  and  BJ^sdarfgh"  5?- C  cJrcd   ^ 
iSfr,  A.  promfed  to  give  100  /.  flock  to  his  fon^  and  B,  promifed  to  give  Crof^i^.^^**' 
loo/,  in  money.     B.  paid  the  money,  but  A»  did  not  give  the  6>?..  in 
ftoclu     It  was  adjudged  that  the  a£lion  was  maintainable  by  B.  t)ic  ?'•'»• 
daughter's  father.    Het.  176.  cites  it  as  the  cafe  of  Carr^nal  v. 

Lewis  ;  and  the  court  faid  they  would  fee  that  record. 

15.  Aflumpflt,  whereas  the  defendants  fen  had  ajfanlitd  and  beat 
the  plaintiffs  of  which  he  complained  to  a  jujliceof  peace^  nndreqitirtd 
thepeace^  &c.  the  father,  in  confideration  the  plaintiff 'would  df if  his 
complaint  againfi  hisfon^  promifed  the  plaintiiF  that  hisfonfjould  hrp 
the  peace  againfi  the  plaintiff  and  IV^  R.  the  plaintiff* sfon  \  and  yet  the 
faidfon  bad  affaulted  and  wounded  the  faid  W.  J2.  thephiihilffs  fny 
whereby  he  loll  his  fervice.    The  court  held  it  no  good  coufidcni- 

II  tion. 
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tlon,  becaufe  the  battery  of  the  fon  is  not  any  ground  of  aAion  id 
the  father,  unlefs  he  had  fhcwed  he  was  his  fervant^  which^lie 
Kftth'not  done  \  and  therefore  it  was  adjudged  for  the  defendant. 
Cro.  £.  849.  pi.  3.  Mich.  43  &  44  £li2.  Bi  R.  and  88 1,  pi.  13^ 
Pafch.  44  Eliz.  B.  R.  Rippon  v.  Norton; 

\6*  hfuit  heing  commenced  the  defendant  fromi/ed  the  plaintiff* s  at^ 
Umey  on  the  behalf  of  the  plaintiff  that  be  would  paj^  &c.  in  confix 
deration,  &cs  Afterwards  the  plaintiff  brought  an  oBian  upon  the 
.  cafe,  and  declared  fpecially^  as  here,  and  not  generally,  as  of  a  pro- 
mife  made  to  himfelf  ^  and  held  good*  And  it  yr^  faid  it  would 
ht  good  either  vtay^    Latch.  206.  Trin.  3  Car.  Legate's  cafe. 

17.  A. fold  a  houfe  to  B»  and  in  confideration  thered^  Mi  promifedto 
fayy  tsfc.  to  A.  and  C.  In  an  a£iion  brought  l^y  A.  and  C.  it  was 
adjudged  to  be  no  good  confideration  to  C.  Cited  by  Windham^ 
Keb.  64.  as  24  Car.  i.  the  cafe  of  Evans  v;  Jainpney* 

]  8.  '^The  count  was  that  A,  dejired  B,  to  lend  C.  40  /•  who  lent 

it  acc^ordiiigly,  and  A.  repaid  to  B.  the  40  /.  fo  lent,  and  then  A* 

C  337  3    brought  an  oBion  agair\fl  C«  in  his  own  name  for  this  money  \  and 

«     the  judge  held  the  a6\ion  did  well  lie,  as  lent  by  himfelf*    Clayt» 

133.  pi.  240.  before  ^Photpe  J^  1649.  Jackfon  v.  Dickenfon* 

Av  when  in        ip.  Cafe,  &c.  the  plaintiff  had  delivered  the  goods  (ff  T.  S.  to  the 

Xn  of '10  s.  d(f^^^^^9  ^^  '^  conjideration  offo  much  money  paid  to  him  by  the  plain* 

given  by       trffj  promifed  to  deliver  them  to  T.  5.  the  right  owner,  but  did  not ; 

tfcvon(fceii,  a   adjudged,  that  either  the  deliverer  or  the  owner  might  bring  the 

urdof^v^  aftion,  but  they  cannot  join  where  the  confideration  was  not 

throe  to  or    joint.    Hardr.  321.  Hill.  14  &  15  Car.  2.  in  the  exche(juer,  Bell 

Ur  ihcm  fc  y^  Chaplin. 

frilly,  or  * 

CD  or  for  a  ftrangcr.     Byt  if  tie  anJiJeraticn  hefevermt\  as  fQrfxainpIe>  in  confidentiea  of  lOf. 

hj  91U,  And  los,  ly  amtber^  theie  they  muft  fc\er  ia  the  a^Hoa.    ibid. 


tioA  being  brought  by  the  children  was  adjudged  not  maintain- 
able.   2  Lev.  211.  cites  Hill.  22  &  23  Can  2.  C.  B.  Novies  (or 


Ibid.  21*.         20.  If  you  will  marry  me  I  will  pay  your  children  fo  much.  An  ac- 

J«M)es  faid,  --  ..^-         ---        •'•^  _..* 

Ke  remem- 
bered this 

cafe  to  be    Norris)  V.  Pine. 

fo  adjudged} 

but  Scroggs  Cb.  J.  faid  he  then  wai,  and  yet  is,  againft  the  opinion  of  that  judgment ;  and  Jones  J. 
laid  that  he  never  w^s  fatisBed  with  it.  a  Jo.  103.  S.  C.  ^ted  Arg.  but  it  was  faid  that  jud^- 

mam  of  nil  capiat  was  not  entered,  and  the  court  here  were  of  opinion  that  it  ought  nou  4 


9  Lev.  aio.  2 1 .  Aflumpfit,  for  that  the  father  oT  his  wife  was  feifed  of  lands 

h»d«!d"Bc-  ^^"^^  defcendcd  on  the  defendant  as  heir,  and  the  father  in  his  life'- 

cordingly  in  time  being  about  to  fell  1 00c  /.  worth  of  timber  to  raife  a  portion  for  his 

B.  R.  and  faid  daughiety  the  faid  defendant  promifed  the  father y  that  in  confide^- 

error  was  ^^tim  he  would  forbear  to  fell  the  timber  he  would  pay  the  faid  daugh^ 

immediately  ter  looo/.  &c.     It  was  movcd  in  arreft  of  judgment,  that  the 

brought, and  father,  aiid  not  the  fon-in-law  and  his  wife,  ought  to  have  brought 

3i*Car!"z.  ^^  adioii.    The  court  faid,  it  might  be  another  cafe  if  the  mo- 

the  judg-  ney  had  been  to  have  been  paid  to  a  ftranger ;  but  there  is  fo  near  a 

Bientwasaf-  relation  between  father  and  child,  and  it  is  a  kind  of  debt  to  the 

theexche>  ^^^^^  ^^  bc  provided  for,  fo  that  the  plaintiff  is  plainljr  con- 

quer-cham-  ccmed  J  and  per  tot.  cur.  judgment  for  the  plaintiff*    Vent.  3 1 8. 

^ 13                                                                  MkJw 
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Mich.  29  Car.  2.  and  332.  Mich.  30  Car.  2.  B.  R.  Dutton  ▼.  Rtym.  30*. 
Pooic.  T""-  3? 

Car.  2.  in 
the  exchequer,  S.  C.  tnd  ju4fment  affirnacd.    p        %  Jo.  io2«  S.  C.  la  B*  R.  ind  th«  court  heid  the 
«Ak»a  wtU  maintiinabl^  by  ike  pLtinciiT;    /or  tht  bcnc&t  belongs  to  the  daughter,  andihe  may  releafe 

ic..~-Freefn.  Rep.  471.  pi.  646.  S.  C.  adjornatur. 3  Keb.  7S6*  pi*  38*  814.  pL  34.  Sjo* 

pi.  6z«  836*  pi*  71*  B*  R.  the  S.  C.  adjudged  for  the  pUinti/f  nifa. 

22.  Cuftom  that  none  fliall  trade  in  a  i9WH  befides  perfons  free 
of  the  giida^mercatoria  there;  quxre  if  valid  in  any  place,  ex- 
cept  London  ?  but  if  it  is,  the  n^ion  ought  to  be  brought  by  iht 
guUd.  I  Salk.  204.  pK  2*  Pafch.  4  Anns  B.  R.  Mayor  of  Win- 
ton  V.  Wilks. 


(Z.  2)  What  fliall  be  faid  to  be  within  the  Promifc* 

J*  A  Promifed  his  daughter's  huiband  that  he  would  give  her  as 
'^**  gwx/  a  portion  at  bis  death  as  t9  any  of  his  children.  Dode- 
ridge  and  Jones  thought  that  this  promife  (hall  have  no  retrofpeSk 
to  what  A.  had  given  to  any  child  before  the  promife,  but  (hould 
extend  only  Xd  what  he  fhould  afterwards  give;  and  Doderidge  £aid 
that  to  make  other  conftruciion  would  be  doing  violence  to  the. 
words,  for  then  the  word  (daret)  fhould  be  taken  for  (dediflet.) 
ButWliitkxrk  held  that  the  pbinttfF  fhould  have  according  to  the  f  33S  J 
befit  gift  in  this  cafe,  whether  the  fame  was  before  or  after  the 
promife,  and  that  the  intention  is  fuch*  Adjornatur.  Poph«  1 83* 
Mich.  2  Car.  B.  R.  Arnold  v.  Dickfon. 

^  If  one  promifes  to  repay  his  fotCs  tutor  in  the  univerfity  ai 
that  he  Jball  sxpendfir  his  fon^  and  afterwards  tlie  fon  dies,  the 
father  fliall  be  obliged  to  repay  the  tutor  money  expended  by  him^ 
the  foiis  funeral  i  per  Jones  J.  to  which.  Doderidge  J.  agreed  ex« 
pre£sly.    Palm.  560.  Trin.  4  Car.  B.  R.  Arg. 

3.   AfTumpfit,  in  confideration  fhe  would  put  her  daughter  t$  be  in*  Lot.  ,^o, 

^flruBed  in  needlework*     The  defetidant  promifed  to  pay  for  a  year'i  Keymc «. 

hoard  \  and  the  plaintiff  averred  ihztfbe  did  put  her  daughter ^  .£5V.   §  °^*^ 

for  three  quarters  (f  a  year.     It  was  moved  in  arreil  of  judgment,  ]^igjtA  fot 

that  here  is  a  variance  between  the  promife  and  the  agreement ;  the  plaint' 


and  that  the  promifer  might  imagine  the  daughter  could  not  be  T^^{^' 
Caught  in  lefs  time  than  a  year.     But  the  court  held,  that  if  there  Came^yl^^ 
is  any  variance  in  the  agreeinent,  it  is  for  die  advantage  of  the  de-  Cunftoa^ 
fendant,  (yfe.)  to  pay  lefs  than  he  ought^  for  the  wea/dng  of  it  //,  ?<^^j|tu^^ 


that  he  would  pay  for  her  hoard  not  exceeding  a  year ;  and  if  the  Uid. 

daughter  had  been  there  but  a  month,  aiid  then  had  died  or  pi-7t-s.c 

run   away,  the  defendant   would   be   chargeable  for  it  within  J^e^IoSiS 
this  aflumpfit.      Sid.  225.  ph  19.  Mich«  16  Car*  2.  Game  v. 
Gunflon. 

4.  An  ogreettttnt  was  made  to^^rj^  2  s.for  every  quire  of  paper  his  Sty.  i*. 

clerk  fhould  a^  out  /  there  can  be  no  apportionment  for  odd  flieets,  ^'^L^ 

and  for  that  reafon  a  judgment  was  rcverfed*     AU.  9.  Pafch.  23  "liiyS*.^ 

Car.  B.  Ki  Needier  v.  Gueft.  s.  c.  durf 

and  agreed 
^tr  cur.  Sid,  zs6.  Mich.  16  Car.  a.  B.  R.  io  |iL  19. 
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(Z.  3)  Aflumpfit,    Declaration.    How  the  Confide* 

ration  ought  to  be  fet  forth. 

1.  f^  ASE,  for  that  one  A  was  indebted  to  him  in  10  /.  for  worl, 
^  &c.  and  died  intefiate^  and  that  defendant  odminiflredy  and 
that  the  defendant  didpromife  that  if  the  plaintiff  tvoedd  firiear  tiff 
MichaelmaSf  he  vfonld  pay  him,  and  ihews  that  he  did  forbear  the 
debt,  &c.  After  verdi£^,  it  was  objc£lcd  that  the  coniideration 
was  uncertain,  becaufe  the  plaintiff  did  not  Jet  forth  tvhatJBouid  be 
paidf  nor  to  whontf  but  generally  that  the  drfendant  would  pay  him  ; 
and  that  the  conGderation  was  that  parceret  indefinitely.  Sed  non 
allocatur ;  for  it  fliall  be  intended  of  the  debt,  which  is  the  fub- 
jeGtz  materia ;  and  that  it  was  alleged  generally,  that  he  forbore, 
and  did  not  (hew  how.  But  by  Doderidge  J.  iffue  (hall  not  be  taken 
whether  he  forbore,  or  not,  but  you  (hall  (liew  how  he  fued  you. 
2  Roll.  Rep.  488.  Hill.  22  Jac.  B.  R.  Gardner^s  cafe. 

2.  Afliunpfit  was,  th^t  in  confideration  that  the  plaintiff  daret  diem 
Jolutionis^  the  defendant  fuperfe  affumpftt;  and  becaufe  lie  doth  m(t 
fay  infoBoy  that  he  had  given  day,  it  was  adjudged  that  no  fuffi* 
cient  confideration  was  alleged ;  but  if  the  confideration  were 
quod  cum  indebitatusy  tie.  the  fame  had  been  a  good  confideration 
without  any  more;  for  that  implies  a  confideration  in  ttfelf. 
Godb.  13.  pi.  20.  Pafch.  24  Eliz.  B.  R.  Anon. 

3.  The  count  was,  that  W.  the  defendants  brother  on -his  death' 
led  called  the  defendant^  whom  he  had  made  his  executor y  and  defred 
tim  to  pay  the  punntiff^s  debt  in  two  months  tifne  \  and  thai  in  c^nftde* 
ration  thereof  he  promifed.    The  court  held  that  there  was  no  good 

r  ^qg  1  confideration  fet  forth ;  for  it  is  noifaid  that  in  confideration  that  W. 

made  the  defendant  his  executory  &c.     3  Le.  129.  pi.  iSi.Trin.  28 

Eliz.  C.  B.  Palmer  v.  Waddington. 

3  Le.  91.  4*  The  count  was,    that  in  confideration  that  qu^dampars  do^ 

^*  >3i*        musy  is^c.  whs  in  decay y  and  that  the  plaintiff  would  repMr  tbefame^ 

ifis.  C^  B.    ^4^^^^^  promifed  to  payy  lie.  and  declared  that  eandem  partem 

tbeS.  c.  in  domus  prxdidlae  reparavit.    It  was  moved  that  qusedam  pafs  Ae^ 

totidcm        inus  was  too  general  in  the  count,  and  that  he  ought  to  hare 

>  **         fbewed  fpedally  what  part  in  certainy  as  hall,  chamberi  &c.    Sed 

non  allocatur.      2  Le.  53.  pi.  72.   Mich.    29  Eliz*  Merry  v« 

Lewis. 

5.  AiTumpfit,  in  confideratien  that  at  the  requefl  of  the  defendant 
be  would  deliver  as  many  quarters  of  malt  to  f*  5.  to  his  ufi  as  hi 
would  receive  or  have  before  jf  Augtifiy  the  defendant  protnifed^to  pay 
tales  denariarumfummaSy  is^c,  before  the /aid  ijl  day  of  Augtifly  and 
alleges  he  delivered  fo  many  quartersy  each  (f  fuch  value.  Though  he 
doth  not  promife  ally  fum  certain,  but  tales  denarionim  fum* 
mas,  without  faying  what,  yet  it  was  held  good ;  for  per  Wray, 
when  the  plaintiff/^^c/J  the  value  of  every  quartery  it  is  intended 
he  Ihould  pay  according  to  the  rate.    And  judgment  for  the 

plain- 
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];>lfiuntifF.    Cio.  £.  149.  pL  18.  Mich*  31  &  32  £li2.  B.  R.  R^ylc 
v%  fiagfhaw. 

6.,  Afiumpfit,  for  that  i/t  conftderation  he  by  hts  fervant  had  deli-  Upon 
^ered  to  the  defendant  two  bills  of  300  French  crownsy  amounting  to  ^^^^^%^* 
80  L  to  be  received  at  Roan  in  Normandy  to  his  ufe^  the  defendant  agsin,  it 
promifed  to  pay  him  61  L     It  was  moved  that  there  is  no  confidera-  wasaffi^iea 
tion  i  for  it  appeareth  not  how  he  /hall  recover  than,  if  he  be  denied  ^^^^^^ 
payment,  nor  thaf  they  werebiUs  made  to  toe  plainttjfy  nor  what  bene^-  it  wumr  tfi/. 
fit  he  may  have  by  them^     But  adjudged  in  C  B.  to  be  a  good  con-  alleged  kr 
fideration,  and  well  alleged}  and  the  court  of  B.  R.  held  fo  too.  ^Jl^^^^ 
Sed  adjornatiir.     Cro.  E.  155.  pi.  37.  Mich.  31  &  3a  Eliz,  Per-  tamed  in  ' 
{on  V.  Hickled.  ^  '*'  *'''^*  «'*» 

•  J  due,  nor  to 

wbm  ;  tnd  that  it  might  be  they  were  bills  made  to  the  dcfendaot  himfelf|  and  due  to  Him,  and  fo  oo 
coniidention.  And  judgment  was  reverfed*  Cro.  E.  170.  pi.  7.  HiU.  32Elis.  B.  R.  Pen  fan  v* 
Hiclcbcd,  S»  C  4  Le«  99.  pi.  203.  S.  C.  adjornatur. 

.  •  •  >. 

7.  Afrumpht.     The  plaintiff  declares,  that  in  con/ideraticn  the  i«*  173- 
defendant  fioiild  enjoy  fuch  goods,  &C.  he  would  pay  the  fzrty  25  1*  l.'cf'jj^ 
Tlie  jury  upon  non  afiiimpfit  found,  that  he  promifed  to  paj,  if  judgment 
he  enjoyed  fuch  goods,  &c.   and.it  was  adjudged  for  the  defend-  wa&  HiyvL 
ant,  becaufe  the  plaintiff  declared  of  an  ahfolute  promife,  and  the 

]\xx  J  found  a  conditional  promife.     Cro.  £.  149.  pL  19.  Mich.  31  & 
32  Eliz.  B.  Ri  Muftard  v.  Hopper. 

8.  The  count  was,  that  in  confideration  the  plaintiff  refpeBitaret 
the  defetidant  pro  folutione  debiti  pradiBi  per  fpatium  unius  feptimante 
tunc  proxitnefequentis  to  pay  the  debt  to  the  faid  plaintiff  modofe^ 
^uenti,  viz.  one  moiety  within  one  wed  after,  attd  Ihe  other  moiety  at 
the  end  of  the  faid  week,  and  counted  that  he  did  forbear  by  the  fpace* 
of  a  week.  It  was  obje£led  that  the  coufideriition  was  not  fu&icient, 
without  fay'mg  that  he  had  forborn  for  a  week  next  following,  as  laid 
in  tlie  count.  Sed  non  allocatur  \  for  it  (hall  be  intended.  It 
was  alfo  objected,  that  the  declaration  is  repugnant,  by  fetting 
forth  that  the  confideration  was  ihc  forbearing  for  a  week,  and  that 
l)e  promifed  to  pay  within  a  week.  Sed  non  allocatur ',  for  the  week 
in  the  afTumpfit  ihall  be  conitrued  to  be  the  week  after  the  week 
in  the  confideration.  1  Le.  11 2.  pl«  X49t  Trim  3a  Eliz.  B.  R. 
Brown  V.  Ordinacre. 

^.  Affumpfit,  for  that  the  defendant  was  poffijed  of  divers  goodi 
of  the  plaintiffs,  and  in  cofftdtration  the  plaintiff  would  forbear  the 
i;:ods  the  defendant  promifed  to  deliver  tl^m  within  6  months.  It  was 
laid  there  was  no  confideration ;  for  he  does  nufbew  what  goods 
they  were,  and  fo  unccrtair.  But  per  cur.  there  needs  not  any 
certainty  to  be  flicwn  cf  them  %  for  he  is  not  tj  recover  the  goods 
in  fpccie,  but  damages  for  them.  And  adjudged  for  the  plain*  [  ^46  \ 
tift".  Cro.  t.  3  8*7.  pi,  10.  Pafch.  37  Eliz.  B.  R.  May  v.  Al- 
varez. 

10.  J.  S.  was  indebted  to  T.  the  plaintiff  in  ipoL  and  in  con^  Go]dft.t46. 
ftderatiosi  that  J*.  would  abate  10  /.  of  the  debt,  and  forbear  the  90  A  pl  ^S-  S  C. 
refidue  till  Michaelmas,  tixc  deicnd'AUt  promifed  to  pay  the  go  L  then,  ^^j^'J** 
if  J.  S.  did  not ;  and  alleged  that  he  abated  the  10 1.  and  for-  appear, 
bore  the  go  U  till  Mkluelmai.     It  wai  demurred,  becaufc  he  did 

Vol.  L  C  c  not 


ndt'fii^  hw  he  ^kaigd bim  ik  lo/.  Ji  as  the eoitri  mighi  tate  et/fiii* 
farue  nuhetber  it  W0S  a/t/ficient  difeharge  ;  and  of  that  opinion  wa9 

the  whole  court.     Cro.  £.  477.  pL  5.  Trin.  38  Eliz.  B.  R.  Thoxn-' 

ton  V.  Kemp. 
U^  539*         JI.  In  confulcration  the  plaintilF  would  rclinquiih  ftich  a  iuit 
P**  707-        the  defeitdant  promifed,  &c.     AArr  judgment  for  the  plaintiff, 
s.  P.'  doa     '^  ^*®  affigncd  for  error,  that  the  plaintiff  ought  to  have  averred 
^t  appear,     that  the  aitM  iuhieh  he  was  to  difeharge  was  a^ionatlef  which  not 

being  done  was  held  to  be  error,  and  the  judgment  rererfed  in  the 

exchequer  chamber,     Cro.  E.  561.  ph  18.  Pafch.  39  Eliz.  Rofs 

V,  Moor. 

12.  Affumpfit,  in  conjiderattm  he  would^rmit  the  defendant  to  en-' 
joyfuch  lands  for  a  year^  he  pr9mifei  to  give  the  .plaintiff'  lo  /.  fir  that 
year ;  and  alleges  in  faft  that  the  defendant  enjoyed  it  by  his  per- 
'miffion  J  but  bccaufe  it  was  notfbenved  tvhat  right  or  title  he  had  to 
the  land  to  licence  the  defendant  to  enjoy  it,  it  was  liolden  there  was 
no  good  confideration  or  caufe  of  adion.  Cro.  £.  pi.  28.  Mich. 
43  &  44  Eliz.  C.  B.  Clerk  v.  Palladie. 

13.  Affumpfit  againlt  an  executor,  for  that  his  teflator  was  in^ 
delied  33  /.  to  the  plaintiffs  and  in  confideration  the  plaintiff  would for-^ 
hear  tofue  him  till  he  the  defendant  jhould  get  execution  upon  fuch  a 
judgment s  he  promifed  to  pay  the  money  upon  requeft.  It  was  ob- 
je£lcd,  that  it  did  not  appear  the  teflator  wasindebtdd,  or  that  the  de^ 
fendant  had  affets.     But  adjudged  that  the  a^iion  is  grounded  upon 

the  promife  of  the  defendant,  and  it  fliall  be  intended  that  he  was 
indebted,  otlierwife  the  executor  would  not  promife.    Cro.  J. 
593,  pi.  14.  Mich.  18  Jac  B.  R.  Davis  v.  Warner. 
Godb.  414.         14.    The  defendant  promifed  to  give  the  plaintiff  40  /.  to  cure  hittt 
pl.  490.        j^  the  pox  ;  however^  he  promifed  to  give  him  10  /.  for  his  endeavour 
iudfwi*that  to  cure  him.     And  in  an  aftion  brought  for  this  10 1.  the  plaintiff 
fiunuff  nil  fet  forth  that  he  endeavoured  to  cure  him^  but  alleged  noplace  where. 
"P^  ^     Upon  a  traverfe  to  the  endearour,  and  iffue  joined,  the  plaintiff 
had  a  verdift  ^    but  the  judgment  was  arretted,     2  Roll-  Rep. 
312.  Pafch.  21  Jac.  B.  R.  Paine  v.  College. 
S.  C.  cited         15.  'n^e  plaintiff  declared  upon  a  promife  to  pay  him  fuch  fees  at 
Hj>m.  y.     Jhould  be  due  to  him  as  his  attorney  in  the  profecuting  afuit  for  hhn  in 
^^'    *        C.  A  and  fuch  money  as  he  (hould  lay  out  in  foliciting  a  fuit  for 
him  in  chancery.     Upon  non  affumpfit  pleaded,  the  plaintiff  had 
a  verdift,  and  upon  error  brought  the  error  affigned  was,  that 
the  plaintiff  did  notfbew  particularly  what  fums  of  money  he  had 
laid  out  for  the  defendant ^  nor  to  whom  paid.     But  adjudged  tliat  it 
was  not  neccrtary  it  to  do  ;  and  that  if  he  ihould  bring  any  other 
aftion   for  his  fees,  or  money  laid  out,    the  defendant  might 
plead  this   recovery  in  bar.      Sty.  428.  Trin.   1654.  Banks  v. 
Prat. 

id.  A.  and  B.  agreed  to  run  a  horfe^raccy  and  the  winner  to  have 
of  the  other  200/.  'llie  count  was,  whereas  the  plaintiff  had  pr^r- 
mi  fid  to  perform  en  his  part^  the  defindant  had  promifed  to  perftrm  on 
his.  This  wus  adjudged  to  be  good,'  and  fulficiently  certain. 
Hard.  103.  Pafch.  1657.  in  the  exchequer,  Eruely  v.  Falk- 
land (Ld). 

•       17.  In 
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t7.  In  confideration  dieplawttf  would  forhar  to  taie  his  eourfe 
fir  the  monies  the  defendant  profnifed  that  he  tuouid  pay  them^  it  was 
objefted  that  the  words  arc  uncertain,  and  that  he  fhould  hare 
faid  (his  eourfe  in  law),  and  not  generally  (his  eourfe.)  But  Roll 
Ch.J.  held  the  confideration  certainly  enough  fct  forth,  though  f  341  ^ 
the  Latin  be  not  very  proper;  and  judgment  for  the  plaintiff^ 
nifi,  &C.     Sty.  264.  rafch.  165*1.  King  v.  Wccden. 

1 8.  Affumpfit,  for  that  the  plaintiff  and  H.  were  bargaining/or  Keb.  511, 
mn  horfe^  and  the  defetidant  promifed  that  if  they  agreed  on  the  price  he  J^*  ^'  ^* 

njDouldpay  the  moneys  and  that  he  agreed  for  (o  much,  but  defend-  ibid.* 

ant  has  not  paid  it.     It  was  affigned  for  error,  that  here  was  no  6a7»pl.io6. 
confideration  ;  for  it  is*  not  that  he  fliould  fell  or  deliver  the  horfe,  C^^^^^ 
fo  the  plaintiff  hath  no  lofs,  nor  the  defendant  any  benefit ;  but  iiAnmeiU 
judgment  was  affirmed  ;  for  it  fliall  be  intended  after  a  verdiSf^  that 
upon  this  promife  the  horfe  luas  delivered ;  and  that  the  promife  was 
the  iudticement  thereto,     i  Lev.  103.  Fafch.  15  Car.  2.  B.  R. 
Fofter  V.  Holyman. 

12.  In  aflumpfit  the  plaintiff  declared,  that  in  confideration  Sid.  413. 

that  he  had  dene  tie  dftndant  mult  urn*  fe*  gratiffimum  fervitiunty  he  cj'ufic^ 

promiled  to  pay  the  plaintiff  lol.  and  alfo  in  confideration  that  Moor, sic. 

he  had  done  him  mult  a  beneficia^  he  promifed,  &c.     It  was  moved  *oJj"<*g- 

in  arreft  of  judgment,  that  neither  of  thefc  confidcrations  were  !!l!^_sce 

fuiEcient,  efpecially  the  lad,  becaufe  there  ought  to  haye  beenjorne  aKeb.4^3* 

fervice  particularly  exprtffed.     And  the  court  for  thatreafon  held  it  P^'  V-'^ 

merely  void,  and  judgment  quod  quercns  nil  capiat^  &c.     Vent.  |?c.      ** 

27.  Pafch.  21  Car.  2.  B.  R.  Moor  v.  Lewis. 

20.  Affumpfit,  for  that  the  defendant  promifed  to  Five  him  Jo  ^^:  ^"  ^ 
1  i-     >•  «         T  t  •  n.     r  •    J  - -^      pi.  26.  s,c, 

much  pro  opere  fuo  facto.     It  was  moved  m  arrelt  of  judgment,  that  adjudged  for 

here  is  nothing  to  found  an  aflumpfit  upon;    for  (opus  fa£lum)  tbepiaincifl'. 

may  be  any  neighbourly  kindnefs,  and  fo  the  declaration  too  gc-  "^^^ 

ncral  \  but  adjudged  that  //  //  the  fame  as  pro  laborefuoy  which  hath  Collim, 

been  held  good,   and  hting  after  a  verdifly  it  Jhall  be  intended  that  S.  C.  aJ. 

fuch  labour  as  implied  a  confideration  was  given  in  evidence,    Sid.  425.  ^ordiniHy  !-• 

pi.  9.  Mich.  21  Car.  2.  Ruffel  v.  ColHus.  iKeb.  552. 

pi.  36.  s.c. 
adjudged  for  tlie  plaintiff'.  And  the  court  faid  this  it  not  like  to  the  words  pro  muhit  btrujidis,  which 
hai  been  rulcU  ill  and  unccrt»i«i* 

2T.  In  aflion  againfl  an  heir  on  the  bond  of  his  ancefloTy  ftting  a  Sand,  t  3 6, 
fortby  that  the  defendant^  in  confideration  the  plaintiff  would  forbear  \^^^^^^'^^ 
to  fue  for  fuch  a  time,  promifed  to  pay  him  ;   the  plaintiff  ought  to  See  tit. 
Jbew  that  the  anceflor  was  hound,  or  oiJicrwifc  he  cntinot  have  judg-  Heir  (K.i) 
ment;    and  it  fhall  not  be  intended  after  a  vcrulcl.     Vent.  159.  Sji  noteT* 
Mich.  23  Car.  2.  B.  R.  Barber  v.  Fox.  the  c. 

22.  Cafe,  &c.  for  that  the  phmtiff  pretended  a  title  to  certain 
goods  in  the  pojfiffion  of  S.  P*  and  claimed  the r,i  to  he  his  own,  and  in- 
iendutg  to  remove  them,  the  defendant,  in  corf  deration  that  the  plain^ 
tiff  would  fuffcr  them  to  continue  there,  promifed  to  fee  themforth^ 
coming,  and  nof  imbczzled,  &c.  It  v/as  objcftcd  that  here  was 
no  ^oiA  confideration,  becaufe  tiic  plaintiff  did  not  fet  forth  any 
property  in  the  goods,  but  only  th;it  he  pretended  to,  and  claimed , 
them  us  his  own.     ISed  non  .allocatur  \  for  after  a  verdict  it  (hall 

C  c  2  be 
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be  intended  that,  he  proved  that  rfiey  were  his  OMm.    Vcflt.  2!  t* 

Pafdu  24  Car.  2.  B.  R.  Evans's  cafe. 
Skin.  4o().  23.  In  aiTumpfit)  the  error  aifigned  was,  that  it  was  pro  cpert 
ketVcorft  ^  ia^rey  nvttkotttjbewwg  what*  Scd  non  allocatur;  for  it  is 
hdrp,  s.  c\  enough  to  (hew  that  it  was  upon  a  fimple  contra£i  upon  which 
EkcepUon  this  afiumpfit  can  arife  \  and  the  court  will  not  intend  it  to  be  an 
TaTed-^Vor  ^"^8^^  confidcration.  12  Mod.  50.  Hill.  5  W-  &  M.  Hibbord 
opete*&:        And  Coulthrop. 

Ukore  ii  a 

matter  which  U  not  debt  founded  upn  a  fpccidty.    ■      ■  Caith.  276.  S.  C.    and  jodgmcnt  9f^ 

firmcil. 

« 

C  34^  3   (Z.  4)  Declaration  in  Indebitatus  Aflumpfit.     Not 

faying  how  much  for  each,  or  for  what. 

Voy.146.in  |.  TN  cafe  on  an  indebitatus  exiftit  of  an  affumpfit,  the  plain-> 
S.  C.  fa>i         1  ^jjf  demurred  becaufe  it  was  not  Jbenun  l)€w,  andfcr  h)hat 

judged  in"  things  he  was  indebted.  .  And  the  court  were  clearly  of  opinion 

Mich.  7  againft  the  plaintiff  without  argument.    Noy  1 46.  Hill.  5  Jac. ' 

tac.  B.  R.  Tyrwhite  v.  Kinafton. 

,  iNCB  AM,  that  he  ouj^ht  tD  Aew  how  be  btcame  indebted*  Tia.  for  merchandizest  or  for  ready  money. 
■  An  ^umffit  to  pay  a  ium  pro  d'tverfii  mercimmih  venditis,  is  good,  wttbeyt  mentioning  the farticti'^ 
-lar  tosre  in  the  declaration  3  hut  an  indthitatvi  affumpfit  is  not  good,  witboutfome  general  or  fpecial  en- 
jS^^tfiieir  MMfipff a/ in  the  declaration.     I^nl^*  196*  pU  3« 

Error  on  a  jtfdgment  in  indebiutus  afl'ump£t  for  fo  much  money  due  and  unpaid,  and  reverfed,  be- 
caufe noxjlaid  upon  what  account*  Show.  347.  Pafchi  4  W.  &  M.  Porter  ▼.  James.  b.  P.  For 
if  it  is  for  rnt^  or  byfpcciahyy  er  by  record^  a  general  aflumpBt  lies  not.  But  if  it  had  been,  that  bong 
indebted  for  divrrt  %imr*s  J  /^,  or  the  like  contra^,  it  had  been  well  enough.  Cro.  J.  xo6.  pi.  ^^ 
Patch.  6  Jac.  B.  R.  affirmed  in  error  in  cam.  fcacc.  Woodford  ▼•  Deacon^-- The  ^i/^rmfr  is,  wheie 
]t  if  tht  ground  of  the  affion,  and  where  it  is  cnfy  induccwcf.t  to  the  allien.     In  the  laft  cafe  It  is  good 

without  inewing  now.     Cro.  J.  548.  Auftinv.  Eewiey. Jenk.  330.  pi.  59.  S.  C.  ■  ■■       Cro>  J. 

213.  Buckingham  v.  Cofterdine..— -Cro.  J*  641.  Mayor  v.  Harrc. 

YeW.  175.         i,  Aflumpfit,  for  that  he  was  indebted  in  40  /.  for  diverfefums  of 
s!  p!  doM    »w^^  to  him  lenty  and  for  divers  wares  before  kady  and  for  certain 
not  appear,    fums  of  tnoney  to  A*  ad  inflantiam  defendentis  paid  for  the  debt  of  the 
defendant <^  he  promifed  to  pay^  &c.     It  was  ftioved  that  it  not  being 
foenvn  how  much  he  was  indebted  for  each  caufe^  is  too  general.     Sed 
non' allocatur }  for  that  is  not  material,  it  being  that  he  was  in« 
debted  fo  much  in  toto.     Cro.  J.  245.  pi.  3.  Trin.  8  Jac.  B.  R* 
Rooke  V.  Rooke. 
|aik.'»Q2.         J,  Aflumpfit yjr  that  the  defendant  was  indebted  to  the  plaintiff  in 
S^  C.  ad- '   3°  ^'  ^^^  defendant y  in  conftderation  that  the  plaintiff  had  given  day  to 
fudged  for      the  defendant  for  j6  weeks,  did  ajfume  to  pay,  &c.  tills  is  a  good  de» 
rtw  plaintiff;  claration,  without  fhewing  for  what  the  defendc^nt  was  indebted  ;  for 
Vn  arr6r!"*     '^^  ^^^  '^  "^^  ^^  qucftion.     But  where  the  debt  in  itfelf  is  the  only 
ccrt/tderation  of  the  promife,  it  mujl  appear  to  the  court  \   hut  her€ 
the  forbearance  makes  the  conftderation^  and  the  debt  is  alloyved  in 
the  promife  being   a£^ual,    and   alfo  found  by   implication  in 
the   verdid*     Hob.   18.    pi.  32.  Mich*  9  Jac«  WooUafton  t. 
Webb. 
Hob.  SS.  ^^  ^^  j^jjj  B.  account  together  for  reckonings  hetwem  ihem^  B.  Is 

^^Vn!  «i  far.  faund  indebted  100  /.  to  A.  and  upon  this  3*  eiffitnus  to  fay  ii  Uk  A* 
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Mt  a  certain  day^  and  does  not  pay  it;  upon  this  A.  brings  an  af-  Brmdey  v. 

fumpfit.     The  defendant  pleads  non  ajptmlftt.     It  is  found  for  the  ^"^"^^sc, 

plaintifT;  he  has  judgmenty  and -affirmed  in  error ;  for  the  account  error*  af.* 

confefles  the  debt,    and  the  verdi£l  alfo  proves  it.     Jenk.  297.  figncd  was 

pi.  CO.  bccaufe  it 

was  flit 
Jb'Vinfor  what  the  mo$irf  upon  tbejatd  account  HOfls  due,  whether  for  mooey  received  or  lent,  or  for  wares 
bought  and  fuld. 

Affumpnt,  for  that  upon  injimul  computaverunt,  tbfdcfen-.iant  to :ts  found  indebted  to  tbeplcuntiff  in  20  /. 
sud  in  cbufderation  thereof  promiftd  to  pajy  Sec,  nuitbout fpecifying  the  particlar  matters  and  caufei.  Per 
toe.  cur.  in  regard  the  account  naaj  be  for  divers  matters  and  caufes,  and  feveral  matters  may  be  in- 
cluded therein  which  in  pedecompoti  are  reduced  to  a  certain  futn,  it  is  a  fufficient  ground  to  maintain 
aflumplit  thereupon;  and  judgment  fur  the  plaintiff.  Cro.  C.  116.  pi.  9.  Trin.  4  Car.  B.  R.  Homes 
V.  Savil.-.«.»Hec.  106.  Trin.  4  Car.  Holmi  v.  Chenie,  S.  C.  adjornatur.  -Ibid.  113.  S.  C.  ad- 

judged for  the  plaintiff.— —Ititt.  Rep.  14S.  S.  C.  but  adjornatur  to  fearch  precedents.-— Palm. 
441,  442.  Trin.  a  Car.  Goodwin  v.  Wiiloughby,  S.  P.  Lat.  141,    X4a«  S.  C.  *  S.  P.->^ 

Poph,  177.  S,  C.  &  S.  P. Noy  81.  S.  C  U  S.  P, 

5.  Debt  will  not  lie  upon  a  general  indeb.  aiT.  nvtthout  fievying       * 
the  particulars,  by  reafon  of  the  inconvenience  which  might  fol- 
low by  forcing  the  defendant  to  be  ready  to  give  anfwer  to  the 
plaintiff  to  the  generality,  and  therefore  the  aftion  (hould  be  fpe-  [  343  ] 
cial  for  the  particular  things.     Godb.   186.  pi.  268.  Pafch.  10 

Jac.  C.  B.  Gray's-Inn-Bakers  v.  Occould. 

6.  Aflumpfity  for  that  the  defendant,  in  confideration  he  was  J^^U.  Rep. 
indebted  to  the  plaintiff  in   10  1.  far  agifiment  of  heajls,  and  for  BJuiSlir'v. 
'wheat  and  other  wares  by  him  had  and  received,  promifed  to  pay,  &c.  Gardiner, 
^fter  judgment  for  the  plaintiff  it  was  affigncd  for  error,  that  m  ?•  C.  and 
certaincaufe  was  ajftgned  of  the  debt ;  but  judgment  was  afErmed  ;  iffifmed  per 
for  though  it  be  not  fuificient  to  fay  generally  that  he  was  indebted,  omne».  But 
becaufe  it  might  be  for  rents  upon  leafes,   or  debts  .upon  fpccial-  Tanfierdftii 

^    .1  •     •         -^  •  I.       r  '     11    *.!.  -.u      that  if  the    * 

tics,  yet  this  is  certam  enough ;  for  as  well  the  wares  as  the  declaration 

pafturing  and  wheat  are  perfonal  things,  for  which  affumpfit  may  had  been 

lie,  and  may  be  turned  into  damages,  and  requires  not  fo  much  /';f/«'^^* 

certainty  as  if  it  were  an  aftion  of  debt  upon  the  very  contrail.  he"thought 

Hob.  5.  Trin,  10  Jac,  in  the  exchequer-chamber.     Gardiner  v.  it  would  not 

Bdlingham.  ^^^-^^ 

pi.  2.  Pafch.  x6  Car.  2.  B.  R.  Cooke  v.  Samburne. 

7.  Affumpfit,  for  that  %  S.  being  indebted  to  the  plaintiff,^  which  RoW«  Reps 
he  purpofed  tofue  him.     The  defendant  in  confideration  he  woutSJorbear  I!  c.^^  The 
fir  a  reafonable  time,  promifed  to  pay  the  debt  if  J*  S.  eUd  not}^  here,  .laion  wai 
though  it  is  mtfhewed  how  J.  S.  came  to  be  indebted  to  the  plaintiff,  nor  brought 
what  certain  time  be  did  forbear,  yet  the  declaratioa  was  good  j  for  c^o"^for  V 
by  rcquefling  forbearance  he  took  fpecial  notice  of  the  debt  what  debt  due 

it  was,  and  the  court  (hall  determine  what  is  a  reafonable  time,  ^'^  *^w 

and  the  plaintiff  having  forbore  8  years  is  a  reafonable  time;  and  l^/h7*pro. 

judgment  for  the  plaintiff.     3  Bulil.  206.  Trin.  14  Jac*  Lingen  inifcdpa>« 

Y.  Broughton.  "i^^'  .jj 

would  forbear  a  reafonable  time,  and  judgment  accordingly  for  th«  plaintiff.  .  Mo>  853,  pL  1167, 

S.  C*  adjudged  for  the  plaintiff. 

8.  Cafe,  for  that  B.  i«Jl'i;V/if///y;/// to  him  in  fo  much,  and  he  c».j.3.;6. 
had  arreflcd  B.  and  in  confideration  tlie  plaintiff  at  C/s  requeft  \'y^^ ^ 
wQuld  difcontinue  this  fuit,  he  would  pay  the  debt  \  but  did  net  iw\cx,  s.c. 

C  c  3  fbev)  «fS.p. 
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agrfed  by  JhetJ^  the  taufe  of  the  debc.  Coke  Ch^  J.  thouglit  it  well  enoHgh  in 
^'}  ^^^*jj_"^*  this  cafe,  becaufe  the  a^ton  is  grounded  on  a  collateral promife^  and 
cauic  the  ^^  iiideb.  cxiftit  is  an  inducement  onk  ,•  quod  fuit  conccflum  p^ 
dfbtiscoi-    Crookc.     Roll.  Rep.  379.  pi,  37.  Pafch*  14  Jac.  B.  R.  Thorac 

Jaicr.ijy  due  ^^  Fuller- 

»y  another, 

though  it  is  true  that  againft  the  party  Mmfelf  an  affumpfit  Kes not  upon  •  general  allegation,'  quo^  in- 
deb.  aHumpfit,  without  ihewring  how  he  was  indebted,  vis*  for  warea  foldi  w  moaey  lent,  or  fuch 
good  caufc***— Jenk>  337*  pl«  %%•  S.  C*  ft  S.  P. 

9.  In  aflumpfit,  for  tliat  the  defendant  tuas  indebted  to  him  in  20/I 
in  conftderation  ivhereof  he  promifed  to  pay^  &c.  After  verdift  and 
judgment  for  the  plaintiff  it  was  rcvcrfed  nifi,  &c.  becaufe  the 
caufe  of  the  debt  and  ajfumjftt  'were  not  fhcwn ;  but  it  was  urged, 
that  it  might  be  otheru-ife  if  the  promife  had  been  to  pay  oh  a 
certain  day ;  for  thereby  it  is  agreed  that  there  is  fuch  a  debt, 
and  the  certainty  of  the  day  of  payment  is  conftderation  fufficient ; 
to  which  diverfity  Chamberiaine  a^ed.  Palm*  171.  Pafch.  \^ 
Jac.  B.  R.  Barker  v.  Barker.  ^ 

I  o.  AiTumpfit,  for  that  the  defendant  nvas  indebted  to  him  40  /. 
Isf  fie  indebitatus  exiftetis  in  conftderation^  inde  affumpfit  folvere  upon 
requefi.  Th^  plaintiff  did  notfbevj  for  what  cdufe  he  was  indebted^ 
fo  as  the  (defendant  knew  not  wnat  to  anfwer,  and  therefore 
the  declaration  was  hojden  not  good,  and  it  is  ngt  a  promife  in 
CQnfuleration  of  forbearance^  or  a  fpeci^l  promife*  Adjudged 
for  the  defendant*  Cro.  J.  642.  pi.  i.  Mich.  20.  Jaic*  B.  R. 
M^yor  V.  Harre. 
C  344  3  ^^^  Aflumpfit.  ^od  cum  indebitatus  fuit  to  him  in  15/.  in  con* 
V  fideration  thereof  the  defendant  promifed  to  pay  it ;  it  was  moved 

that  this  general  indeb.  afl'.  is  not  good  without  fbewing  for  what 
^aufe,;  and  it  was  agreed,  on  the  other  fide  that  the  declaration 
had  not  been  good  if  the  defendant  had  demurred  to  it  \  but 
having  ^/W#</  njon  affumpfit^  and  found  againft  him,  it  fliall  bex/r- 
tended  that  he  ajfumed  for  fuch  a  debt  as  li^s  in  affiitnpfti^  But  many 
precedents  being  alleged  on  both  (idesy  it  was  ordered  that  they 
be  fearch^d;  and  mean  time  curia  advifare  vult.  Cro.  C.  o* 
pi.  2.  Fqfch.  I  Car.  C.  B.  Holme  v.  Lucas. 

12.  Aflumpfit,  for  that  4/i  conftderation   the  defetidant  was  in^ 
debtedJo  hint  in  7  /.  he  promifed  to  pay  it,     Rcfolved  the  declaration 
was  not  good,  becaufe  he  doth  notfbew  any  caufe  of  the  debtf  viz, 
hy  bond  or  ofhemvi/e  ;  and  though  it  be  found  againft  Ae  defend- 
ant upon  non-aflumpfit,  yet  the  declaration  being  ill,  the  verdict 
doth  not  help  itr  Adjudged  for  the  defendant.    Cro.  C.  31.  pi.  2. 
Pafch.  2  Car.  C.  B.  Fofter  v.  Smith. 
•  Laf.  2f9.         13.  If  one  promifes  to  pay  a  debt  in  conftdcratiqp  of  the  debt  only^ 
Mich.  3        there  the  partiiuLr  caufe  of  the  debt  mufl  be  fhe%vn  ;    but  c/Afr- 
y^Cunttr^  ft'/yir  it  is,  if  the  plaintiff  declares  that  the  defendant  indebitatus  of- 
Items  to  be  fumpfit  folvere^  ^in  confideration  of  forbearance  of  fuit  or  payment  ^ 
^•^'«  there  the  particular  debt  need  not  be  (hcwn^  but  it  is  good.  Arg. 

And  this  difference  was  agreed  by  Germin,  an4ske«cited  *  Put- 
ter AND  CoNfL's  CASE.  Adjudged  that  indebitatus  affumpfit 
folverc  in  confldt^ration  of  forbearance;  is  good  \  for  there  the 

debt 
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Acht  is  only  inducement,  and  th<f  ground  of  the  if^ion  is  the  for* 
b^arance.    Palm*  c$i.  'frin.  4  Car.  B.  IL 

14.  Aflumpfit,  ^c,  for  that  the  dtfindant  tvai  indekud  to  him  in  ^Kcb.  57^. 
20/.  proprsmioQU  a  policy  of  ajfurance^  &c.  and  upon  a  demurrer  f^' 9*  ^en- 
to  the  declaration  it  was  obje&ed>  that  the  plaintiff  ought  to Jbevf  Fouks^s.c. 
a  certain  canftderation  what  the  premium  was^  or  ho%v  it  became  due*  a.4jad£ed(ar 
Sed  non  allocatur ;  for  it  is  as  good  as  an  indebitatus  aifumpfit  ^^  p!J?°* 
pro  quodam  falario,  which  has  been  adjudged  good.  2  Lev.  ^ 
153.  27  Car,  2t  B.  R,  Fowk  v,  Pinfack, 


(Z*  $)  Declaration  in  Indebitatus  AfTumpflt.     Too 

general)  &c. 

I.  n    Being  indebted  td  the  plaintiff  in  32 1.  and  arrefted  Ct  the  ^oU.  Rep. 
^*  defen4ant  in  conftderation  that  the  plaintiff  at  his  requefi  ad--  J''^  ^^^^* 
tunc  \Sf  ibidem^  ivotdd de/lft  firom  fm-ther profetuting  thefuit  agaiiifl  B.  s.  P.'  do€» 
andwould  remit  to  htm  his  cojls^promifedto  pay  thatfum  at  Michaelmas  '^"^  appear. 
next^  or  then  to  give  fecurity  to  pay  the  fatm  in  6  tnonths^  and  the  ITy^pi*  Sa. 
plaintiff  had  forborn  to  profecute^  and  the  defendant  had  not  $•  c.  ^ 
paid  it  nor  given  fecurity ;   exceptions  taken  to  the  declaration  ^'  ^;  ^ 
becaufe  the  confideration)  djff^ipt  to*  conten^us  fuit  to  forbear^  is  no  *^'"*'* 
fufficient  confideration,   for  he  may  forbear  one  day  and  profe« 
cute  the  next,  fed  non  allocatur  ;    for  it  is  an  abfolute  forbearance 
of  profecutian  that  is  implied  in  the  word/.     It  was  adjudged  for  the 
plaintiff,  and  that  judgment  affirmed,     Cro.  J,  396.  pi.  2«  Pafch. 
14  Jac.  B.  R«  Thome  v^  Fuller. 

2.  Cafe  for  that  the  defendant  m^s  taken  in  execution  upor^  a  ca^ ' 
fa.  de  debito  &  damnis  unde  convi£lus  fuifTet,  and  promifed  the 
plaintiff  that  if  he  vjould  confent  that  the  fberiff  fhould  let  him  go  at 
large  he  would  pay^  &c.  and  (hews  that  he  qonfented^  &c.  It  was 
objedled  tl^at  the  declaration  did  not  Jhew  in  what  court  or  in  what 
action  the.  conviction  was  ;  for  it  0ijght  be  in  fuch  a  court,  or  ac- 
tion where  a  ca.  fa.  would  not  Ue.  But  adjudged  for  the  plaintiff;  ^  ^^^  i 
for  by  Doderidge,  it  is  the  confent  to  let  him  go  at  large  which  is  • 

the  conftderation  qI  this  ndion,  and  the  convi<^ion  is  only  an  in- 
ducement to  it  5  and  Whitlock  J,  faid  there  was  difference  be- 
tween debt  and  adion  on  the  cafe,  2  RoUr  Rep.  495,  HiH.  22 
Jac.  B.  R.  C3>le  v.  Routh. 

3.  Indebitatus  aflumpftt  pro  diverfts  rebus  lif  mfrcimoniis.  Ad- 
judged that  (rebus)  is  well  enough.  Jud'  pro  quer.  Frccm. 
Rep*  357-  pl-  451.  Mich.  1673.     Okington  v.  Tompfon. 

4.  Indeb,  ailbmpfit  for  phyfic^  wares^  ice.  provided  and  delivered 
for  the  daughter  of  the  defendant,  and  at  his  requefi.     It  was  moved 

in  arreft  of  judgment  that  this  was  a  collateral  promife  and  fo  nq 
debt,  and  confequently  the  declaration  (hould  bc^.fpecial  j  but  ad- 
judged well  enough,  the  phyfic  being  provided  and  delivered  for 
and  not  to  the  daughter,  which  after  verdift  fhall  be  intended  to  be 
dclircrcd  to  the  father  for  his  daughter.  Raym.67,  Hill.  14  &  15 
Car.  ?.  B,  R,    Stonchoufe  v.  Bodvilie. 

C  c  4  5.  Indeb. 
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The  rvpor-  j.  Indeb.  zt^.fir  tithes  witbmtjbemng  a  J^eaal  emtraH  was  held 

noca^&  good  afier  verJih  becaufis  the  jury  have  fbund  it,  and  a  fpecial  con* 

^cian^  tra£l  fiiall  b«  intended.    Sid.  223.  pL  n.  Mich.  16  Car.  2.  B.  R. 

was  for  Wright.  V.  Berle. 

tithes  ^ 

with  faying  dellberat*  or  foU,  and  yet  it  was  held  .good,  u  inddutatus  pto  e^o;  for  (pro)  ioiplies  a 

lalt.    Ibid. 

S.  P.  admits       6.  In  aAion  on  the  cafe  on  aflumpflt  a  general  indeUtatui  is  not 

Inc^e^of  '*  P^ i  ^ ^^^^  ^^  ^^^ ^^^  ^^^  ^^ '*  ^^  confideration de confttfulijum'^ 
Gardiner  ▼.  wa  antehinc  debit.  (5*  infiluf  &c.  and  verdiA  for  the  plaintiflF;  but 
BeUiogham.  judgment  arrefted,  becaufe  the  Atdziz^on  Jbews  not  hew  it  vms 

due^   and  it  might  be  by  fpecialty.     And  then  cafe,  lies  not. 

Sid.  i82.Pafch.  16  Car.  2.  B.  R.  Cook  ▼.  Sambum. 
Indeb.  aiT.         7.  Indebitatus ^or  goode  had  from  plaintiff,  without  faying  JMy 
^-^^T^in     *"^  ^^^  moved  for  exception,  but  over-ruled ;  for  per  Holt  it 
1$%^M-  would  lie  for  rent  or  bond.     j2  Mod*  308,  Mich.  11  W.  3^ 

herdt\  Lev.   Moify*8  Cafc- 

141.  Mich. 

16  Car*  %.  B.  R*.  Wright  ▼•  Beale.  # 

8.  Plaintiff  declared  for  goods  and  merehandizes  to  the  defendant 
per  eundem  the  plaintiff  htiorc  that  timt  fold  and  delivered^  Istc.  and 
did  not  fay  the  goods  of  the  plaintiff.  But  the  court  was  of  opinion 
that  the  word  indebitatus  did  neceffofity  import  that  they  were  the 

oods  of  the  plaintiff.  Arg.     lo  Mod.  331.  cites  Trin.  i2  Ann. 
.  R.  Hicks  tx.  Cockum.      * 

9.  Plaintiff  counted  that  the  defendant  was  indebted  to  him  10  A 
for  the  uje  efa  eoach^horfe  of  the  plaintiff s^  delivered  by  him  to  the  de^ 
fendant.  It  was  obje£led  that  this  delivery  did  not  neceflarily  im- 
port a  debt ;  for  poffibly  the  defendant  might  be  to  pay  nothing 
J6r  the  ufe  of  him  \  but  the  court  were  of  opinion,  that  fuch  a  de- 
livery muft  be  intended  as  did  create  a  debt.  Arg.  10  Mpd,  331^ 
dtps  it  as  Tnn.  1  Geo^  Athorpc  v.  Jones. 
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(Z.  6)     Declaration  in  Indebitatus  Aflumpfit  for  see(N,a) 
Money  received  to  the  Plaintiff's  Ufc, 


l«     A  jSfumpfit  in  con/ideration  the  defendant  had  received  2J^  /.  cf  Roll-  R^ 

*^  feveralperfons  to  the  plaintiff*!  ufe^  he  promifed  to  pay  it  onfuch  a  |^j^P[* '  '• 

day ;  it  was  moved  in  arreft  of  judgment  that  the  declaration  was  ham  and' 

.  ill)  becaufe  it  is  not  exprefly  alleged  of  what  perfons  he  received  the  Lambert  ▼. 

money  \  but  adjudged  goKxl  becaufe  it  is  a  confideration  executed,  ^.'^^^^ 

and  fo  not  traverfable.     Moor  854.  pi.   1198.  Trin.   14  Jac«  sip.*accor« 

B.  R.     Babineton  v.  Lambert.  <^ngiy  ^y 

^  ^  Coke  and 

Haughtoo  \  and  judgment  for  the  ptatadff* 

2.  Indeb.  afl*.  declared  for  50 1,  received  of  the  plaintiff  by  4he  2Keb.6i5. 
hetnds  rf  one  T.  B.  B^  the  appointment  and  to  the  ufe  of  the  defendant.  ^^^^A'^ 
And  becaufe  it  might  be  money  lent  which  defendant  received  to  meat  at'. 
his  own  ufe>  though  he  was  to  make  good  the  value  to  the  plain-  finned. 
tiff,  the  court  will  prefume  (it  being  after  verdi£l)  that  it  appeared 

fo  to  the  jury  at  the  trial.  Mod.  42.  Hill.  21  &  22  Car.  2.  B.  R. 
Nofworthy  v.  Wildman. 

3.  Indeb.  afll  was  brought  iy  the  ajjienee  of  comnufftaners  of  bant-' 
*  rupts  of  one  L.for  money  received  to  the  plaintifPs  ufe.    It  was  held 

on  the  trial  that  the  declaration  ought  to  htfpecialy  it  having  been 
received  to  the  bankrupt's  ufe.  2  Show.  238.  pi.  236.  Mich.  34 
Cfir,  ^.  B.  R.    Middleton  v.  WUtehead, 


M^S\ 
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(Z,  7)  Declaradon  in  Aflumpfit.    Quantum  McruJt, 

1.    A     Promifcd  to  pay  for  his  board  fo  much  as  fhould  be  rca-. 

•*^  •    fonablc.     The  plaintiff  alleged  a  demand^  but  no(  of  any 

fum  certain^  nor  gave  any  notice^  yet  it  was  good  enough.     Roll. 

Rep.  a86.  in  pi.  2.  cited  as  adjudged  in  B.  R.   Murrey  v.  EglHlon^ 

2.  One  who  prbfeflcd  phyfick  and  ch?rurgery  brought  an  a£Hon 
upon  the  cafe^  and  declared  upon  a  promife  of  the  defendant  to 
give  him  tantum  quantum  mereret  for  bis  labour  and  counfel  in 
and  about  the  curing  ojhhn  ofajiftula^  athifets  firth  the partiaditrs 
how  and  in  what  manner y  and  ivhen  he  cured  him  of  it,  and  that  he 
deferred  100/.  It  was  adjudged  that  the  declaration  that  meruit 
100  /.  was  good,  and  the  afkion  did  well  lie  for  it.  Cro.  J.  pi,  4, 
Pafch.  13  Jac.  B.  R.     Shepherd  v.  Edwards. 

3.  In  cafe  the  phintifF  counted  that  at  the  reqitefl  vf  thi  defendant 
he  hadj  &c.  and  the  defendant  promifed  to  pay  h'mi  for  them  quaittun* 
ea  hvia  feparalia  valerenty  and  avfrrcd  that  they  were  all  worth  /& 
mucky  cic.  without  fbeitnng  the  value  of  each  particular  parcel  \  and 
held  well  enoughi  becaufe  damages  only  are  to  be  recovered  in 
this  aciion ;  but  per  Doderidge,  it  would  be  otherwife  in  detinue^ 
2  RolK  Rep.  96.  Trin.  1 7  Jac.  B.  R.    Sir  John  Sanders's  cafe. 

4.  Alfo  the  ^hixiXAS  fhewed  that  among  other  things  he  made  for 
the  defendant  a  cloak  litud  wiih  velvety  but  did  mtfbew  tf  whatfiuff  ' 
the  cloak  wax,  viz.  whether  a  cloth  cloke,  or  velvet,  or  filk,  &c, 
for  it  might  be  a  paper  clokc  \  fed  non  allocatur,     a  Roll.  Rep, 
99.  Trin.  17  Jac.  B.  R.     Sir  John  Sanders's  cafe. 

C  347  D  ^'  Aflumpfit  for  \ii?Xplaintifwaspoffeffed  of  lands  in  M,for  di^. 
verfe  years ^  of  the  leafe  of  J.  S.  and  that  there  was  a  communication^ 
hetwixt  A.  and  W.  the  defendant  for  his  eftate  and  interefi^  W.  in 
conf  deration  the  plaintiff  would  procure  the  f aid  J 4'^.  to  luence  A.  to, 
qffign  his  leafe  and  interefl  to  him  promifed  to  pay  all  his  barges,  anu 
fo  much  as  he  deferved  for  the  obtaining  thereof y  not  exceeding^^/[s. 
and  alleged  that  he  procured  J.  S.,to  grant  the  licence,  and  tffat  he 
deferved  20  s.  It  was  objeftea  that  the  promife  was  uncertain,  to. 
pay  quantum  meruit,  for  it  cannot  appear  what  he  deferved ;  but 
the  court  held  it  good  and  certain  ^enough,  and  he  fliall  make  a 
demand  what  he  deferved,  and  if  he  demands  too  much,  the  jury 
fhall  abridge  it  according  to  their  difcretion.  Adjudged  in  C.  B. 
and  judgment  affirmed.  Cro.  J.  618.  pi.  3.  Mich.  19  Jac.  B.  R. 
Hall  v.  Walland. 

6.  Cafe  for  that  the  defendant  being  a  coachman^  did  by  careiefs 
driving  his  coach  break  a  pipe  of  wine  of  the  plaintiffs s  which  lay  in  the 
flreety  fo  that  much  wine  run  out  and  was  lofly  and  the  defendant  being 
arrefledfor  it  promifed  that  if  he  would  forbear  tofue  him  he  would  pay 
him  as  much  as  he  was  damnified i  it  was  moved  in  arrcft  of  judg- 
ment, becaufe  the  plaintiff  had  not  averred  how  much  the  wine  was 
nvorth  which  was  fpilty  and  fo  he  could  not  tell  what  fatrsfaAion  to 
make,  neither  did  he  allege  that  he  required  the  defendant  to  make 
f4tiijfa6lion  \  but  per  Glyn  Cb.  J.  toth  parties  faw  the  wine,  and 

the 
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die  defendant  is  bound  to  take  notice  of  the  damage  without  be- 
ing given  by  the  plaintifF,  and  the  jury  have  made  it  certain. 
And  judgmieQt  for  the  plaintiff.  Sty.  4(^8.  Trin.  1655.  ^owke 
V.  Prefcot. 

7.  Aflumpfit,  for  that  the  plaintiffs  at  the  defendanfs  requejly  had  S-  ^'  ^'*** 
tnetided  fuch  a  booty  and  divet^f  other  boats  for  him  ^  he  promifed  to  pay   ^rg.Raym. 
him  for  his  labour  and  charges  tantum  quantum  meruit;  and  averred        ^ 
that  he  deferved  30 1.     It  was  moved  in  arreft  of  judgment,  be- 

caufe  he  alleged  that  he  amended  divers  boats,  andjbenvs  not  tuhat ; 
fo  that  by  fuch  uncertainty  the  defendant  could  not  know  how 
much  to  pay.  But  refolved  that  the  defendant  might  take  notice 
himfelf  ho'w  many  boats  he  defired  to  have  repaired.  Cro.  C* 
573.  pi.   14.     Hill.  13  Car.  B.  R.  Canway  v.  Aldwyn. 

8.  A  quantum  meruit  fetting  forth  that  he  had  provided  diterfa  sKcb.Sio. 
^efiimenta  k2f  omnia  materialia adinde  fpeBanf  was  held  good  without  ^'  9;  Mich, 
ihewing  the  certainty  of  the  things  provided,  for  which  he  de-  B^R.^'ad- 
mands  recompence.     2  Saund.  373.  Trin.  22  Car.  2.  Tate  v.  judged  for 
Lcwen.  thcplaintUr. 

9.  Quantum  meruit  for  wares  fold,  alleging  notice  of  the  value, 
but  did  not  fay  tvhere,  to  which  the  defendant  demurred  \  and  per 
cur.  the  notice  is  not  traverfable,  for  he  that  buyeth  muft  know 
the  value,  and  may  tender  fo  much  as  he'  thinks  it  is,  and  to 
go  on  for  the  reft ;  and  judgment  for  the  plaintiff  in  two 
caufes.  3  Keb.  610.  pi.  63.  Hill.  27  &  23  Car.  2.  B.  R.  Lomax 
v.Boyl.  • 

10.  Aflumpfit,  for  xh2t  in  confideration  he  had  found  the  defend*  12  Mod. 
ant  ftiffuient  meaty  drink,  ice.  for  divers  months  laft  pajl,  he  pro^  434- S.C. 
fnifed  to  pay  him  as  much  as  he  deferved,  &c.  It  was  moved  in  arreft  jt^^bcln'*^* 
of  judgment,  that  the  declaration  was  fliort  znA  uncertain  as  to  the  after 


ver* 


time  or  number  of  months  ',  but  adjudged  that  the  uncertainty  as  to  f^^-  ^^d 
the  time  can  do  no  more  hurt  than  the  uncertainty  as  to  the  things,  foj^^^ 
which  has  been  often  adjudged  not  to  vitiate ;  and  that  it  is  fulB-  plaintiff. 
cient  to  aver  how  much  he  deferved.     2  Salk.  557.  pi.  i.  Mich. 
1 2  W.  3.  B.  R.  Snow  V.  Firebrafs. 

1 1.  When  a  quantum  meruit  and  indebitatus  is  brought  for  the 
feme  thingy  you  muft  aver  the  fame  *pcrfon  to  be  difFerent  pcr- 
fons,  and  multiply  that  fame  perfon  as  often  as  you  multiply  your 
declaration  *,  per  Holt  Ch.  J.  .7  Mod.  149.  Hilh  i  ^Aim.  B.  R« 
Hart  V.  Longficld. 


348  •  aatoUjEf  [of  Aflumpfit.] 


,(Z,  8)  Affumpfit.  Declaration.  Averment  of  Perform-- 

ance  of  the  Confideration, 

I.    T    S.  the  plaiiitifF counted  that  j^.  nvas  Indehud to  him  injojL 
J  •    an<l  that  B.  the  defendantf  in  covftderaticn  that  %  S.  ivould 

iah  ffs  6wn  bond  without  fureij^  andmtfite  it  till  Michaelmas  ^  a  fid 
forbear  the  money  in  the  mean  time^  promifed  to  pay  it.  After  verdi£^  an 

exception  was  taken,   that  the  ctfnjideration  'was  not  alleged  to  heper'* 
formed  on  the  plaintiff  ^ s  part  \  and  the  court  being  of  that  opinion 

judgment    was    ftaid,      Dal.  94*    pi.   17.    15  £liz.  Rogers  v. 

Snow. 
Aflumpfit,  2.  When  in  a  declaration  in  an  a£lion  on  the  cafe,  tiuo  or  more 
%'mi  ^MfL'  cofifiderations  are  laidj  and  arc  not  collateral,  but  purfuant  \  as  if  I 
fixed  to  put  owe  you  lOO  1.  and  I  fay,  that  in  canfideration  that  I  ovoe  you  100  /. 
j*/*"'*  and  in  confideration  that  you  fhall  give  me  10/.  I  promife  to  pay  unt9 
iloJ  given  y^'*  the /aid  1 00  /.  tjohich  I  owe  you  ;  if  you  bring  an  a&ion  upon 
for  bit  0p'  the  cafe  againll  me  for  the  100 1.  and  lay  in  your  declaration  both 
fear  ance  f  confidcrations,  although  you  do  not  pay  me  the  10  L  yet  the  off  ion  lieth^ 
kaJltinder*'.  S*^^  whcre  the  conftdcrations  are  not  purfuant>  but  mtrel^  collateral, 
taken  not  to  and  do  uot  depend  the  one  upon  the  other ;  as  in  con/lderation  that 
futtbejame  ^^  ^^^  ^j  ^y  council,  avd you  Jhall  ride  with  me  to  Torkj  1  protmfe  to 
whtreaitbe  g've  you  100  /.  thcrc  both  confiderations  ought  to  be  performed,  or 
fijintif  bod  otherwife  the  a£tion  doth  not  lie.  2  Le.  72.  in  pi.  96.  cited  Arg. 
V^rpA^  by  Egerton  folicitor-general,  as  a  difference  taken  by  the  jufticcs  ia 

fsrl^Ooi.  19  Eliz. 

that  if  be 

xpouid  f>ermU  the  (hfendant  to  take  the  benefit  af  that  outlaiury,  be  kvou^  pay  to  tbefiahitiff  400/.  a^d 
averred  that  be  fcfmitted  the  defemiant  r«  take  the  benefit  of  that  cutlanvry,  &c.  It  wis  moved  in  ar^ 
reft  of  judgmenr,  thac  the  pUincifF  had  avtrred  the  pei/orrHance  only  of  one  cmjbler/itiang  whereas  two 
«re  fet forth.  But  adjudged  that  the  undertaking  not  to  fue  amoanfed  to  a  promife  not  co  foCy  avd  fi>  iio< 
jircelfary  to  aver  the  performance^  it  being  only  promiji:  jgainft  prom'ife*  Lev.  xo.  HiU.  1%  St  ijCar^ 
2.  B.  R.   Buiaet  v.  Aftell. 

3.  Aflumpfit,  for  that  the  defendant  was  poffeffid  of  a  leafi  for 
years,  the  reverftonto  the  queen,  in  confideration  of  \oU  hy  the plasn'^ 
tiff  to  him  in  handpaidy  and  10  /.  to  be  paid  to  him  upon  the  procuring 
of  a  new  leafe,  the  dtftndsntpromifedtofiirrender  his  leafe,  andpro-^ 
cure  a  ne^v  leafe  to  the  plaintiff  before  fuch  a  time.  It  was  moved  in 
arreft  of  judgment,  becaufe  he  doth  not  fay  he  was  ready  to  pay  the 
other  10/.  at  the  time*  Sed  non  allocatur ;  for  the  defendant  was 
to  procure  the  leafe  firft.  And  the  plaintiff  had  judgment.  Cro, 
E.  249.  pi.  It.  Mich.  33  Sc  34  Eliz.  B.  R.  Lacy  v.  Lacy. 

4.  Aflumpfit,  for  that  the  defendant  was  indebted  to  him  in  10/. 
andpromifed  if  the  plaint ff  would  forbear  him  one  nveeh  he  nvouldpay 
it ;  ^nd  faith  he  did  forbear  him  one  weeky  but  doth  not  fay  for  one 
^veeifallcwing*  This  was  ailigned  for  error.  iSed  non  allocatur, 
fo|  it  cannot  be  olh<?rwife  intended ;  and  the  judgment  was  af- 
firmed. Cro.  E.  272.  pi.  3.  HiU.  34  Eliz.  in  the  exchequer.  Te- 
nancy v.  Brown. 

J.  Afllunp- 
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-  5.  Aflumpfit^  for  that  M.  UJfeefor  life^  the  rever/ion  to  the  de^ 
Jtetidanty  had  granted  to  the  plaintiff  a  rent  of  10  L  out  of  it ;  in  con^ 
Jideration  that  the  plaintiff  promijed  to  relinqui/h  the  rent^  the  defend^ 
antprotnifed  to  pay  him  30  /.  Upon  motion  in  arreft  of  judgment 
it  was  refolvcd  that  the  declaration  was  not  good,  becaufe  htjhcwed 
^ot  hoiv  he  reVmquiJhed  the  rent^  for  it  might  be  by  word,  which  is 
no  difcharge  of  it.  Cro.  £•  292.  pi.  4.  Hill.  35  Eliz.  B.  R.  Gre- 
gory V.  Ncvil. 

6.  Affumpfit,  ///  conjideratign  the  plaintiffs  at  the  defendants  r^- 
queft^  ^vould  furceafe  fuch  afuitj  the  defendant  promijed  to  feal  him  a 

iond  when  required ;  and  that  he  did  furceafe  the  fuit,  &c.  but  did  [  349  J 
Siot  allege  that  he  Jurceajed  thefuit  at  the  defendants  requeft,  nor  that 
the  requeji  to  feal  was  by  the  plaintiff  But  per  cur.  as  to  the  firft  it 
ihall  be  mtended,  for  it  is  for  the  defendant's  benefit  \  and  as  to  th6 
fecond  it  {hall  be  intended  that  it  was  by  the  plaintiff,  or  by  his 
fervant  for  him,  if  the  contrary  be  not  Ihewn.  Cro.  £.  299. 
pi.  10.  Pafch.  35  Eliz.  C.  B.  Okesv.  Kirby. 

7.  Afiumpfit,  in  confideration  the  plaintiff  would  be  bail  for  hitn^ 
the  defendant  did  affume^  &c.  and  faith  defaBo  that  he  became  baily 
hut  faith  not  before  whom^  it  was  holden  by  the  court  a  good  caufe 
to  ftay  judgment.  Cro.  E.  352.  pi.  8.  Mich.  36  &  57  Eliz.  C.  B: 
Pipe's  cafe. 

8.  Where  part  of  a  confideration  is  good,  and  part  is  not  good,  the 
party  ought  to  allege  performance  of  that  which  is  material  and 
valuable.  But  where  a  confideration  confifts  of  2  or  3  parts,  and 
tfuery  part  is  valuable^  there  of  necefCty  he  muftihew  performance 
of  every  part  thereof ;  per  tot.  cur,  Cro.  E.  759.  Pafch.  42  Eliz. 
C  B.  in  pL  29« 

9.  AlVumpfit,  for  that  it  wa^  agreed  hetnjoeen  the  plaintiff  and  one  Z.   Cto.  J.  1 19. 
ihat  thefaid  Z,fhouldleafe  a  certain  houfe  to  one  W.for  7  years  ;  and  Scanv  ▼• 

•  that  W.  during  thefaid  termfbould  repair  the  houfe  with  tilt  atidglafs  pafch?^! 
cnly;  andthatthofeandothcrcovenantsihould  be  put  into  the  deed,  Jac.  in  the 
^rid  that  the  plaintiff s  fhould  be  bound  in  a  bond  of  1 00  /.  forperform"  ^^y^^' 
4SHce  of  covenants;  but  a  covetmnt  being  put  into  the  deed  that  W.  s.^  i^J^ 
Jhsuld  be  bound  to  all  manner  of  reparations,  W*  refufed  to  feal  the  S.  P.  does 
fofne,  and  the  plaintiff  refufed  to  feal  the  bond ;  and  further  fiews  ^"^  'Pf  **»• 
that  in  (he  faid  houie  there  was  a  great  wall,  part  whereof  was 
ruinous,  and  hkely  to  fall  during  thefaid  term  ;   and  that  the  defend" 
unt,  in  confderatign  that  thefaid  W.  woidd  feal  the  faid  indenture^ 
4ind  that  the  plaintiffs  would  feal  the  faid  bond,  did  affume  to  maintain 
the  faid  wall  dterame  prtd*  termino  7  annonim,  &c.  and  avers  that 
.  thefaid  W.  the  faid  indenture,  and  the  plaintiff  the  faid  bond  did 
thereupon  feal  \  and  in  i^Bi  faysj  that  thefaid  wall,  at  fuch  a  time 
duricg  tli«  faid  term,  did  fall,  ice.    vException  was  taken  becaufe  it 
was  not  exprefsly  averred  that  Z.  did  demife  the  faid  houfe  /  and  if 
there  was  no  demife,  it  was  not  poflible  for  the  defendant  to  re- 
pair it  dttrine  the  term,  it  not  appearing  that  there  is  any  term. 
And  the  whour  court  held  the  exceptioil  good  f  ioxfor  any  thing  that 
appears,  the  indenture  was  Jealed  only  on  the  part  of  the  leffee,  and  not 
on  the  part  of  the  leflbr ;  and  then  there  is  no  leafe,  and  confe- 
qaeutly  no  oovenants,  and  fo  no  breach*     And  judgment  for  the 
13  defendants 
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defendant.    Telr.  i8.  Mich.  44  &  45  Eliz^  B.  R.  Soprani  ani 

Baniardi  v.  Skurro* 
In  •(Tampfit        10.  Aflumpfit^  &C.  for  that  in  ewfideration  of  to  s.  paid  and 20 L 
the  pUintiff  ^^^^  ^  hpaidfucb  a  day  and  piace^  &c.  andin  confiderathn  the  plains 
that  in  /oir*    ^ff  t^  fo^^  day  oftd  plocf  tuotdd  bring  afufficient  man  to  be  bound  to 
fijerafm  be   fbe  defendant  fur  paypunt^  hepromfed  that  the  'plidntHfJbwld  havefuch 

W  rtX*  ^  *«**^  ^^  *'^  ^'*  ^' '  ^'^  '^^^^  ^'^  ^  brought  B.  Adjudged  for 
Jifemdma  by  the  defendant,  becaufe  the  plaintiff  ought  firil  tojhew  that  B.  nuas 
Mgat'tw^  fi^fficient^  fo  that  it  might  appear  to  the  court,  &c.  and  alfo  (hould 
^1^-^'  have  alleged  in  fad  natonfy  that  he  brought  B.  to  be  bounds  but  that 
fir  the  fay-  he  was  hound  infoB^  or  offered  himfeif  to  be  bound  ;  for  perhaps  the 
mcntof  11/.  plaintiiF  might  bring  him  to  be  bound,  and  when  he  came  to  the 
dtfJd^n/^  place  he  might  refufc  Yelv.  49.  Mich.  2  Jac.  B.  R.  AUen  v. 
ajitmed  f»      Randall. 

Oliver  him 

0B  borfi ;  and  Uie  plaintiff  BfCrSy  that  he  oflered  to  be  boood  to  the  defendaaty  See.  tnd  ^d  naifn  hf 
•kligamn  iiitb  fiificnnt  Jurttj,  On  noA  aflumpBt  the  plaintiff  had  a  \'erdiQy  but  could  not  have 
judgment:  for  he  Ihoitld  have  tendered  the  obligation  felled,  and  have  letdown  the  fum,  that  the 
court  might  judge  if  it  wtre  fufficicnt  for  the  1 1 1.  and  the  fuiety  Aould  have  boen  named.  Hob.  69. 
pi.  80.    Trim  i  3  Jac.   Auftin  v.  Jcnroyfe.  Hob.  77.  pi.  98.  S.  C.  adjudged  againft  the 

plaintiffy  though  it  was  exprefsly  in  the  eonfideration  laid  only  that  he  fliould  be  bound  for  the  pay- 
ment.—^—Brownl.  II.  S.  C.  adjudged  accordiflgly.  S.  C.  cited  Vent.  99.  in  cafieof  Cattc- 
lel  V.  Marshall*                         • 

Confidcra-  1 1.  In  aflumpfit  the  coniideration  was  Xo  procure  6 L  to  be  lent 

tion  to  W  f^  ^            ^pj^g  plaintiff  counted  that  he  procured  3  1.  at  one 

if  plaintiff  time,  and  3  1.  at  another.     Inis  is  no  performance,    and  the 

decUres  of  count  is  not  good.     Yelv.  87.  Pafch.  4  Jac.  B.  R,  Dorrington  t. 

part  being      ^   /t. 

kncorpaid    ^^^^* 

iTifiltttT^  though  the  fubfHnce  it  perfortted^  yet  not  being  perfon&fid  according  to  the  letter,*  it  ii  not 

good}  per  tot.  cur*    Yelv.  87.  incaleof  Dorrington  v.  EaiU 

"  1 2.  In  an  aiTumpfit  the  plaintiff  decbres,  that  in  eonftderaikn 

tliat  he  would  feal  atul  deliver  a  releafe  to  J*  S.  feV.  the  defendant 
vfouldpay  to  him  5  i^  and  avers  that  he  hadmade  the  retee^e^  (^r.  and  by 
the  appointment  of  the  defendant  had  delivered  it  to  B.  to  the  ufi  of 
7*  £•  And  it  was  adjudged  that  he  had  not  well  pttrfued  and  per- 
formed the  coniideration.  But  odierwiie  if  it  had  been  by  the  ap^ 
fointment  of  J.  &.  himfeif.  .  Noy  18.  Tanfield  v.  Green.« 

13.  Affumpfit,  for  that  \l}^  father  wasfeifedrf  the  manor  <i{  D. 
mnd  of  divers  lands,  isfc.  in  Z>.  infee,  and  in  cmfideration  that  the 
plaintiff,  together  tuith  his  father,  figillarH  quondam  indenturam  per 
quam  his  father  barganizaret,  is^c.  the  Jaid  manor  afid  lands,  the  dt- 
fendoM  ajfumed  to  pay,  &c.  andalieges  that  the  plaintiff  fueh  a  day 
fgillavit  inSenturam  praiT,  &c.  Judgment  was  given  tot  the  plain- 
tiff in  C.  B.  but  reverfed  in  B.  R*  becaufe  diverfa  terras  &  tene- 
menta  in  D.  are  uncertain,  and  comprehend  not  all  his  lands  in 
D.  and  therefore  the  igXtkntiS aught  to  have Jben»ed particularly  what 
lands  were  comprifed  within  the ittdetiture*  lelv.  no.  Mich.  5  Jac 
Mordant  (Ld.)  v.  Walden. 

14.  Anther  reafon  of  reverfal  was,  that  the  plaintiff  had  not 
laid  the  performance  of  his  part  certainly,  becaufe  (indenturam 
pretdi^am)  cannot  be  good  i  for  (prxdi^tain)  fnnfl  refer  tofome  eer- 
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t^iftfy  Iffoftj  whereas  no  certainty  is  before  ;  for  (quandam  inden- 
turam)  mentioned  at  firft  is  uncertain,  it  being  the  fame  thing  as 
if  he  had  faid  (unam  indenturam),  and  then  tlie  (pnedid^am)  could 
not  be  good' J  but  hzfiould  have  Jbe^vn  certainly  that  he  had  fealcd 
Jmh  4i  <ertaitt  indenture  per  qnam  the  father  and  the  plaitttiff^  bargntu- 
zuLvemnt^  &c.  andfo  de  verbo  in  vtrhum^  as  laid  in  the  premifesofthe 
Aclaration ,  but  if  this  had  been  a  perfed  indenture  in  date,  no- 
mination of  the  parties,  and  limitation  of  the  land,  it  would  have 
been  well  to  have  faid  that  he  fealed  (indenturam  pr?Edi£lam), 
becaufe  it  appears  by  the  premifes  to  have  "been  a  true  and  perfeft 
deed  in  fofto,  whereas  here  it  is  only  a  pretended  indenture.  Yclv. 
III.  Mich-  j;  Jac.  B.  R.  Ld.  Mordant  v.  Walden. 

1 5 .  AfTumpfit,  in  confideration  the  plaintiff  had  promifed  to  marry 
the  defendant  ^uithin  a  fortnight^  the  defendant  promifed  to  marry  the 
plaintiff  moithin  a  fortnight^  and  flie  avers  thatfbe  ivas  fcinper  parata 
iSf  obtiditfe  ,•  but  does  not  fay  within  a  fortnight.  Per  curiam,  it  is 
well  enough  v/ithout  faying  obtulit  fe  at  all,  becaufe  (he  was  feni- 
per  parata.  And  Wylde  J.  faid,  the  man  is  ducere  uxorcm. 
Freem.  Rep.  347.  pi.  431.  Mich*  1673.  Holcroft  v.  Dickcnfon. 

1 6.  W.  bought  a  quantity  of  gum  of  D.  and  paid  him  for  it  ^ 
and  at  the  fame  time  D.  affirmed  that  he  had  another  quantity 
then  upon  the  fea,  and  to  be  in  London  in  May  next,  and  as  good 
as  the  other,  whereupon  W.  the  plaintiff  promifed  D.  the  defend- 
ant, that  if  it  exceeded  not  2000  weight  he  would,  in  4  months 
after  delivery,  pay  for  it  fo  much  ;  and  D.  in  confideration  thereof 
promifed  to  deliver  the  fame  when  it  fhould  come  to  London,  and 
that  it  fhould  be  as  good  as  the  firft.  Upon  error  brought  in  the 
exchequer-<rhamber,  it  was  objected  that  the  declaratioa  was  not  v 
good,  in  not  averring  that  the  gum  delivered  was  the  fame  as  was 

upon  the  fea,  nor  that  it  catneto  the  port  of  London,  nor  that  it  did  not 
exceed  2000  weight ;  for  other  gum  would  not  be  within  the  pro- 
mife,  and  though  it  was  ill,  and  not  merchandizable,  that  is  not 
xnaterial,  it  not  being  within  the  promife,  and  it  was  his  folly  to 
accept  of  it,  and  fhall  not  be  aided  by  any  intendment ;  and  all  [  351  J 
the  judges  and  barons  were  of  that  opinion,  and  reverfed  the  for- 
mer judgment.  Cro.J.  235.  pi.  6.' Hill.  7  Jac.  B.  R.  Weftonv. 
Dyke. 

17.  The  plaintiff  declared  that  he  with  his  own  money  bought  for 
the  defendant,  and  at  his  requefl,  feveral  wares  for  him,  which  were 
tranfported  to  Ireland,  and  the  defendant  promifed  to  repay  him,  &c. 
It  was  moved  in  arreft  of  judgment,  that  the  plaintiff  did  net 
aver  that  the  wares  fo  bought  came  to  the  ufe  of  the  defendant y  neither 
did  he  aver  that  when  they  were  deH'i%Ted  to  the  defendant  he  promi" 
fed  then  to  pay  the  money ;   but  per  tot.  cur.  the  plaintiif  has 

juil  caufe  of  adtion,  and  the  declaration  is  good,  and  judg- 
ment was  given  for  the  plaintiff.  Bulft.  169.  Trin.  9  Jac.  Moor 
V.  Moor. 

1 8.  Affumpfit,  in  confideration  the  plaintiff  would  make  a  leaf  to 
the  defendant  of  lands  for  21  years,  at  the  yearly  rent  of  joL  the  de^ 
fendant promifed  to  give  hint  a  horfe  \  and  Ihews  that  he  made  him  a 

leafe  of  the  iandsj  but  that  he  had  net  given  him  tlic  horfc,  but 

faid 
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faid  nothing  of  any  rent  referved  upon  this  leafc ;    azid  thh  h^og 

moved  in  arrcft  of  judgment,  the  whole  court  held  clearly,  that  by 

this  leafe  thus  made,  without  any  rent  referved,  he  hath  not  pur- 

fued  the  contract,   and  fo  not  intitled  himfelf  to  tlie  a^ion; 

and  judgment  againft  the  plaintiff.     3  Bulfl.  35*  Pafch.  13  Jac. 

Lea  V.  Adams. 

Afo.  S66.  19.  AiTumpfit,  for  that  the  defendant  had  committed  afe/ony,  and 

pL  1 197.       thereupon  requejled  the  plaintiff  to  do  hu  endeavour  to  procure  a  par-- 

accordingly    donfoT  him,  and  alleged  that  he  endeavoured  by  all  the  means  he  could, 

by  3  juf.       and  did  many  days  labour,  and  do  his  endeavour  to  that  purpofe^  viz, 

*K***ii*h**      ^^  rieUng  and  journeying  at  his  own  charge  from  London  to  R,  where 

did^Mf  */-    ^he  king  was,  and  Jo  to  and  from  Ne^vmariet^  to  obtain  a  pardon,  &^. 

leie  that       After  verdi£l  it  was  moved,  that  nothing  appears  done  but  riding 

Ar  W6««/      yp  j^jjj  down,  and  fo  the  declaration  not  good  5  and  of  that  opi- 

'•rpr'e^Hl    Hion  was  Warburtou  J.  but  the  other  judges  held  for  the  plaintiff, 

anypetition^    and  fo  hc  had  judgment  \  for  theiffue  found  for  the  plaintiff  is  a 

*^  Trood    P^^^^  ^^'^  ^^  did  his  endeavour  according  to  the  requcft,  and  it 

enwflgh,        was  neither  required  or  promifed  to  obtain  a  pardon  \  and  he  laid 

and  the  go-    exprefsly  in  general,  that  he  did  his  endeavour  to  obtain  it,  viz.  in 

cM^*ooftj*      cquitando,  &c.  to  obtain;  and  if  upon  the  trial  he  could  have 

M  a  charge   proved  no  riding  nor  journeying,  yet  any  other  effcdiual  endca* 

andendea.    vouT, '  according  to  the  requeft,  would  have  ferved.     Hob.  105. 

Swwiir".    P^*  ^^9*  Mich.  13  Jac.  Lampleigh  v.  Biathwaite. 

S.  C.  adjudged  accordingly* 

Roll.  Rep.         20.  Affumpfit,  for  that  the  defendant  having  a  friend  ficl  in  the 

Anon'focmi  plaintiff  s  houfe,  which  was  an  inn,  faid  to  the  plaintiff,  provide  for 

to  be  S.  C.     him  Juch  necejptries   as  hejball  want,  and  I  will  pay  you;    and 

•fudged  for  ^^^^j  fi^f  he  provided  neceffaries  for  him  amounting  to  15  1.  ficc.  It 

P  aioti  .  ^^^  moved  in  arreft,  that  he  did  notjhew  what  neceffaries  ir>  parti* 

cular  \  but  the  general  allegation  was  held  good,  and  judgment 

per  tot.  cur.  for  the  plaintiff.  3  Bulft.  31.  Pafch.  13  Jac.  Crippsv. 

Boynton. 

21.  Affumpfit,  for  that  in  confideration  the  plaintiff  would 
deliver  all  the  corn  in  fuch  a  barn,  the  defendant  did  affume  and  pro- 
mi  fe,  &c.  and  avers  that  he  did  deliver  all  the  corn  in  the  barn : 
but  does  notjhew  that  there  was  any^  or  how  much  corn  there,  whicn 
the  court  agreed  he  fhculd  have  done  \  but  it  feems  it  is  aided 
by  the  ftatute  of  jeofails,  there' being  matter  fufficient,  asHauglv 
ton  faid  •,  and  Doderidge  and  Crooke  faid,  that  this  HTuc  of  non- 
affumpfit  admits  that  there  was  com  there,  and  this  is  found  by  the 
vcrdift  for  the  plaintiff;  but  they  all  faid  that  if  the  defendaift 
had  demurred  the  plea  had  not  been  good.  It  Was  adjudged  fot 
the  plaintiff,  and  afterwardf  affirmed  upon  a  writ  of  errof.  Roll. 

C  "^^i  ]  ^^P*  3^^*  P^'3*  ^^^^'  ^4  J^^-  B-R-  White's  cafe- 

S.  c.  cited  22.  O.  was  indebted  lo/.  to  the  plaintiff  for  feveral  trefpaffcs, 

Poph.  io6.  vrhich  the  plaintiff  at  the  defendant's  requeil  was  content  to  ac- 

cited  %  ^^P^  ^^ »  ^''^  '''  confideration  that  the  plaintiff  at  the  defendanfs  re* 

Show.  2».  quejl,  would  dif charge  the  faid  0.  of  the  faid  debt,  and  permit  him  to 

pi.  18.  carry  out  of  the  plaintiff's  hcufe  certain  goods  of  the  faid  O.  he  prc^ 

Cv!'^^''  wifedto  pay  the  plaintiff  the  xo  /.  fuch  a  day  ;  and  alleged  that  he  did 

B.R.ia  acquit 
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mequit  X).  atdfufferedhim  to  carry  his  goods^  &c.  It  was  liolden  the  the  cafe  of 
declaration  was  not  good,  becaufe  mijbewid  howh  acquitted  him  f  f  *r^'^'* 
and  though  the  conddcratioa  to  permit  him  to  carry  away  the  lxni,  sIp. 
goods  had  been  a  fufficient  confideration  in  itfelf,  and  was  well  but  upon  die 
alleged,  yet  being  joined  with  another  confideration  which  is  lakcp,„ 
good,  if  alleged  to  have  been  performed,  but  that  not  being  v.  Sroris, 
done,  makes  the  whole  declaration  ill;  and  adjudged  for  the  Cro, 0.383. 
defendant.    Cro.  J«  503.  pi.  14.  Mich,  i6Jac  B,  R.Leneret  v.  7^^^** 

Siyet.  thoritjr,  tnd 

dire^lycon- 
tnry,  the  court  held  it  well  enough,  withovt  (hewing  how,  whether  by  itleafe  or  otberwife,  efpecially 
being  after  a  verdid ;  but  that  perhaps  it  might  have  been  otherwife  upon  a  demurrer  to  the  declara- 
tion \  and  judgment  was  affirmed.  %  Jo.  1x5.  HiH.  31  <r  31  Car.  2.  B.  R.  the  S.  C.  adjudged 
accordingly ;  for  being  after  verdiA  k  iiali  be  intended  a  fufficient  difcbai;ge  was  proved,  as  was  neccf« 
dry  upon  the  iffiie  of  non-afTumpfit. 

231.  AfTumpfit,  in  confideration  the  plaintifF would  marry  his  cm^  3Bulil.t35« 

Jin  at  his  requeji^  to  give  him  20  L  and  alleges  in  fa£lo,  that  fuch  a  |[  p  *  j*^ 

day  he  married  her,  but  did  not /ay  that  he  married  her  *  at  the  i/f-  not  appear. 

Jendanfs  requefi  s  yet  held  good  5  for  having  alleged  that  he  mar-  —Roll 

ricdher,  it  (hall  be  intended  at  defendant's  requeft.     Cro.  J.  404.  S^',^.^* 

pi.  3,  Trin.  14  Jac.  B.  R.  Berisford  v.  Woodrooff.  433.'pl.  ^9• 

S.  C.  but 
S.  V.  does  not  appear.  y  Mod.  144.  Hill.  4  Ann.  S.  C.  and  S.  P.  cited  by  Hott  Ch.  J.  as  held 

to  be  weU  tn  itfelt,  without  any  rcqueft  or  help  of  a  verdid. 

Aflumpfity  for  that  the  itfcnd»ntprcmifed  if  the  plaintiff  at  the  infiamce  of  tht  Hefendant  woaU  marry 
Sis  daughter i  he  woaUpay  him  la/!  and  oven  that  be  married  the  dawgbteri  bnt  did  mt  Jay  ad  itifiatg^ 
thm  defetidemtis*  But  adjudged  that  he  having  married  her,  it  ihaii  be  intended  *  ad  inftandam  defen- 
dentis  without  fuch  averment.  Cro.  C.  1944  195.  pi.  5.  Trin.  6  Car.  B.  R.  Poynter  v.  Poynter.«« 
S.  C.  cited  by  Holt  Ch.  J.  7  Mod.  144. 

ji*  vat  loundw  a  bond/or  y,  S*  mfbe  died  intf/fate,  ^.>rool  ouf  admnijhatim*  Af.  the  foidem  ef 
Tf*  S»  prmmftdB,  that  if  bf  vteuld^  at  tbein0an:e  of  tbe  plaintiff f  reiinquifif  tbe  adminiflratioitf  andjuf-^ 
fir  JV.  /•  admmftery  fbe  vtwdd f»fe  B.  hjrmlfft  frsm  tbe  bond.  In  ca(e  brought  by  B.  he  counted  ac- 
conlingly,  and  that  he  reUnqui/hed  and  fuffered  M.  the  defendant  to  adminifter,  but  that  die  had  jioC 
laved  him  harmicfs  of  the  faid  bond.  After  verdid  it  w**  moved  that  the  declaration  was  not  good,\ie« 
«auic  it  did  mdjbevf  tbat  S.  bad  reihtfutAed  tbe  adminifiration  ^  at  tbe  infiamce  ef  M*  the  defendant|  but 
femer^y  tbat  be  bad  reliu^ujfbed  it,  which  might  be  without  the  inftance  of  the  defendant;  and  fo 
judgment  in  C.  B.  was  reverfed.  Jo.  441*  pl*  <•  Mich.  15  Car.  B.  R.  Leate*s  cafe.-— *Mar.  55. 
|>I.  96.  S.  C.  by  the  name  of  Clark  v.  Spurden.  Adjornatur.  ■  ■  S.  C*  cited  7  Mod.  143.  Arg. 
and  ibid.  144.  by  Holt  Ch.  J.  who  cites  the  confideration  to  be,  that  tbe  plaintiff'  ihould  procure  B.  to 
Mnounce  adminiftration  ;  fo  that  there  is  an  aB  to  be  done  by  B.  to  intitle  bimjtff  to  an  aflion  ;  for  If 
be  does  nothing,  though  the  other  renounces,  be  has  00  caufe  of  aftion  \  for  the  agreement  was  not  to  do 
ti>  i  and  fo  if  the  other  renounced  adminiAration  generally,  but  if  B.  did  procure  him  to  do  §9* 

24.  AfTumpfit,  in  confideration  the  plaintifF  vfould  gp  with  thi 
defetidant  to  fell  fuch  timber,  and  to  do  other  particular  aSIs,  the 
defendant  promifedy  &c.*  The  plaintiff  alleges  that  he  went  with  him^ 
and  helped  him  to  fell  the  timber ,  i^  quodfemper  parntus  fuit  apttd  C 
to  perform  alia  pramijfa,  &c.  It  was  the  opinion  of  the  court,  that 
the  confideration  being  futurcly  to  be  performed,  ought  to  be  pre- 
cifely  alleged  to  be  performed,  otherwife  aflion  will  not  lie,  and 
the  allegation  that  paratus  fuit  to  perform  it,  is  not  fufBcicnt ; 
efpecially  as  Doderidge  faid,  paratus  apud  C.  when  the  a£ts  were 
to  be  done  at  B.  And  adjudged  for  the  defendant.  Cro.  J.  583. 
pL  3.  Mich.  18  Jac.  B.  R.  Pain  v.  Baftwick. 

25.  Cafe,  for  that  there  was  a  difcourfe  of  a  marriage  between  the 
plaintiff  and  the  fon  of  the  dftndatit  on  fuch  a  day  and  place ;  and 
that  the  defendant  then  promlfcd,  that  if  her  father  would  give  the  fon 
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fl6/»  hi  tH^friagef  and  Jhe  married  hlm^    he  nuould  fettle  2oC 
fer  annum  an  her  fir  a  jointure  t^on  requeft  s  and  avers  that  on 
,  Jiitb  a  day  and  flace  he  did*  marry  ber^  and  that  her  father  gave  her 
l2o/.  in  marriage  I  (but  did  not  fay  poftea,  nor  the  time  'ivben  be 
gave  ii$)    It  was  mchred  in  arreft  of  judgment^  that  there  were  3 
things  precedent  to  the  fettling  tlie  jointure  (viz.)  marriage,  pay- 
tnent  01  the  1 20 1,  and  the  requeft  to  fettle  the  Jointure  $  and  it  is 
not  fufHcient  to  allege  that  the  money  was  given  in  maritagio, 
becaufe  it  is  uncertain ;  for  money  siven  before,  or  at  the  time, 
or  ^tfr  the  marriasc,  may  properly  be  faid  to  be  given  in  marita- 
gio^  therefore  he  mould  have  iet  forth  the  time  when  the  money 
was  given  j  for  in  this  cafe  it  was  parcel  of  the  contrafi,  and  for 
tliis  reafon  the  judgment  was  fet  a(ide«     2  Roll*  Rep.  488,  Hill. 
42  Jac.  B.  R.  Willet  v.  Mold. 
W!a.  73*  26.  ACumpfit,  in  em/ideration  the  plaintiff  nw>uU  accept  of  17.L 

I  Pdoa     ^  Sfcbarge  of  all  reckonings  and  accounts  ietwixt  the  plaintiff  and 
itot  ^pear.     3^*  -^^  ^^^  would  feal  and  deliver  a  general  acquittance  to  the  ufe  of  the 
faid  ST.  £.  eu  fhould  he  required^  the  defendant  promifed  to  procure 
7*  £,  Hjoben  he  returned  to  N,  to  feal  and  deliver  a  general  acquittance 
to  thepUanAff^  and  alleges  that  he  accepted  of  the  12  /.  andfealed  and 
delivered  a  general  acquittance  to  J.  N,  to  the  ufeofT.E,  and  that  ST. 
B»  returned  to  N,  8c  licet  faepius  requifitus,  die  defendant  had  not 
procured  T.  £•  to  make  the  general  acquittance.    It  was  moved  in 
arreft,  that  alleging  the  delivery  of  a  general  acquittance  without 
fiewing  any^  fo  as  it  may  appear  to  the  court  to  be  fufficient,  was 
not  good,  and  fo  the  confideration  not  fufficiently  alleged  to  be 
performed ;  and  alfo  becaufe  it  is  faid  he  delivered  to  J.  N,  the 
acquittance  to  the  ufe  of  T.  £.  who  //  afiranger^  and  perhaps  will 
not  deliver  to  T.  E.  and  for  thefe  reafons  Crooke  J.  held  the  decla- 
ration not  good  \  but  the  other  juftices  e  contra,  and  adjudged  for 
the  plaintiff,  it  being  after  verdid  upon  non-aflump(it,  wherein 
he  denied  the  promife,  but  not  the  performance  of  the  confident* 
tion.     But  Ld.  Hobart  faid,  if  he  had  demurred  becaufe  he  did  not 
fhew  the  acquittance^  perhaps  it  might  have  been  otherwife.     Cro. 
C.  19.  pi.  12.  Mich.  I  Cat.  C  B.  Farrer  v.  Engliih. 

27.  Cafe,  for  that  he  was  pofTeiTed  of  fuch  goods  in  London, 

and  that  in  conftderaiion  of  7,s.  the  defendant  at  London  promifedy  that 

if  the  plaintiff  would  deliver  the  goods  to  him  to  carry  them  aboard  fuch 

nfhipj  &c.  and  averred  that  he  did  deliver  the  goods  to  the  defendant, 

but  that  he  had  not  carried  them  aboard ;  but  did  not  fhew  when 

or  where  he  delivered  the  goods  to  the  defendant,  but  faid  only  deli- 

beravit.    Per  Jones  J.  it  is  only  an  inducement  to  the  promife, 

and  ought  not  to  be  (hewed  fo  precifely.     Godb.  404.  pi.  484* 

Pafch.  3  Car.  B.  R.  Mole  v.  Carter. 

ttntt.  89.  28.  Aflumpfit,  for  ihzt  there  being  a  controveffy  concerning  right 

Can's,  t.     rf  common  in  a  certain  place  there  inclofed by  P.  and  wh  brought  an 

The  court     aition  of  trefpafs  againft  H,  one  of  the  tenants  claiming  common^  fir 

roent'fo/the  ^^^^^'^S  the  faid  clofey  the  defendant  ^  in  confideration  of  a  jugg  of  beer^ 

pUintiir;       '^^  ^^^^  ^^  would  defend  the  faid  fmt  in  maintenance  of  the  title  to  the 

and  Rich-     commony  promifed  to  payy  iic»  andfhewed  that  be  pleaded  not  guilt f  to 

Z^^B^  JT&i/  oBion  /trefpafs,  and  that  the  jur^  found  for  him.     The  dc- 

doubtcd,      fendsvnt  pleaded  that  the  now  pbintiff  non  defendit  fe&am,  in 

aow  coo-  mainte- 
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to^^aintenance  of  the  common,  which  was  found  againft  him.  It  carred,  Mni 
Was  moved  for  the  defendant,  in  arreft  of  judgment,  that  he  ought  ^^'^  ^^jj^  ^* 
to  have  pleadid  fuch  a  plea  by  which  the  title  of  the  common  might  have  faiisfi^.^ 
come  in  que/Hon ;  but  by  his  pleading  not  guilty  he  had  difclaim*  ^'itt.  Rep. 
cd  the  matter  of  the  common;  and  of  that  opinion  were  the  court;  ^^'  '^^*;- 
but  adjornatur.    Het,  4.  Pafch.  3  Car.  C.  B.  Humbleton  v*  Buck,  cafe,  s!*c. 

Ail  the 
court  held  chat  the  plainciflT  had  well  perfermed  the  conndention,  tbi  vnrJs  mot  hang  ftneral  hut  par^ 
tUu/ar,  that  be  JbMl  maintain  tbt  title  againft  P.  for  the  promife  was  after  the  af^ion  brought,  and  the 
plainci/f  [defendant]  it  not  to  prefcrlb^  what  be  (hail  plead,  but  he  ihall  defend  the  fuir.  Then  P.  noc 
being  owner  of  the  foil,  aa  appears  by  the  evidence  in  B.  R.  but  the  king,  he  cannot  plead  better  than 
not  guilty  \  becaufe  a  fpeclal  jujiijicatiim  for  the  cornmon  Koould  admit  P,  at  dwiier  of  the  foil  ^  and  fo  if 
his  pretence  of  common  ihould  fail,  he  ihoold  be  puniflicd  for  a  trefpafs  *  where  he  ought  not,  P«  being 
an  intruder  upon  the  Icing ;  befides  the  jury  have  found  that  it  was  in  maintenance  of  the  title  of  com- 
mon exprefdy  -,  and  judgment  was  entered  for  the  plaintiff* 

•[  354  ] 
39*  In  cafe  the  plaintiff  declares  that  as  be  'nvas  a  doing  certain 
hifineff  for  the  defendant y  the  defendant  faid  to  him^  do  it,  and  I  wilt 
repay  you  whatfoever  you  lay  out.  AndAews  that  he  had  expended  4  /* 
but  does  not  Jbew  particularly  circa  quids  And  for  that  caufe  it  was 
held  naught.   Het.  1 22.  Mich.  4  Car.  C.  B.  Hutchinfon  v.  Chefter. 

30.  The  defendant  did  promife  thai  he  woiiiJ  makefuch  a  convey^ 
ance  of  certain  lands j  and  pleaded  that  he  bad  made  it^  but  did  not 

Jbew  uie  place  where  it  was  made  /  and  the  court  was  clear  of  opi*. 
nion  that  he  need  not,  for  it  fliall  be  intended  upon  the  land. 
And  fo  in  cafe  of  performance  of  covenants,  it  is  not  needful  to 
Ihew  the  place  where,  &c.  Mar.  22.  pL  51.  Pafch.  13  Car. 
Vaughan  t.  Vaughan. 

3 1 .  In  cafe  on  a  promife  made  by  C.  to  pay  a  debt  owing  by  J.  5. 
if  be  would  forbear  to  fue  J.  S.  the  plaintiff'  averred  forbearance  hi* 
tierto ;  exception  was  taken  that  he  had  not  alleged  how  long  he 
had  forborn,  fo  as  it  might  appear  to  the  court,  whether  he  had 
forbom  a  convenient  time  or  not.  But  adjudged  that  the  confix 
deration  was  good,  and  the  averment  fufficient ;  for  that  it  ap- 
pears upon  record  how  long  the  forbearance  was,  and  therefore 
no  particular  averment  neceflary.  Hardr.  5-  pl«  5*  Trin.  1655.  in 
the  exchequer,  Bamehurft  v.  Cobbot. 

32.  Affumpfit  for  that  the  defendant,  in  confideration  the  plain^ 
tiff  Hvould  deliver  certain  goods  to  the  defendants  fon  fuch  as  he  Jhould 
deftre^  promifed  to  pay  for  them^  and  avtrs  that  he  delivered  certain 
goods  to  thefony  &c.  but  did  not  fay  that  they  were  fuch  goods  as  the  fon 
defredi  but  adjudged  that  the  acceptance  was  an  aduad  defire. 
and  that  is  more  than  a  verbal  one.  Sty.  163.  Mich.  1649..B.  R.. 
Johnfon  v.  Abington. 

32.  Fhintiff  counted  that  whereas  he  at  the  inflance  and  requefi 
of  the  defendant  had  taken  pains  to  reconcile  differences  betwixt  the  de- 
fendant  and  J.  S.  and  others^  the  defendant  promifed  fo  pay  him  100  /. 
at  a  certain  day.  It  was  moved  in  arreft  of  judgment  that  he  did 
mt  Jbew  what  pains  lie  had  taken,  and  fo  it  cannot  be  known  whe- 
ther his  pains  were  fufficient  to  ground  the  promife  upon.  And 
further,  that  he  does  not  fbew  who  tbofe  others  were  befides  J.  S. 
whom  he  took  pains  to  rcconcik  differences  between.  But  thefe 
exceptions  were  over-ruled  without  fpeaking  to.  Sty.  465.  Mich. 
1655.  B*  ^«  Hardrefs  v.  Frowd. 

P  d  2  34.  In 
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34.  In  a£^ion  upon  the  cafe  in  am/ideratum  the  plmnii^ ithuU 

forbear  lOoL  due  by  the  tefiator  by  12  months  next  foihwing^  the  d^ 

fendant  would  paj^  &c.     The  plaintiff  avers  that  he  did  forbear  a 

tempore  ajfumptkms  1 2  months j  which  is  well ;  contra  if  it  had  been 

ufque  12  months*    Judgment  for  the  plaintiff  after  yerdid.    i  Keb. 

574.  pK  31*  Mieh*  15  Car.  2*  B.  R.  Jackman  y*  Hatton. 

*  T''?  35-  Aftion  upon  the  cafe,  that  whereas  the  defendanfs  fathef 

mUniuUd  ^^^  bound  to  the  plaintiff  in  feveral  bonds,  and  he  intended  tofue  the 

«  bouft^  and  defendant  asfon  and  heir;  he  in  confideratioh  the  plaintiff  vfould  for^^ 

^dtfen-      bear  tofue,  and  deliver  thofe  bonds,  the  defendant  promifed  to  pay*,     It 

uf!nhim'    was  movcd  in  arreft  of  judgment,  tliat  the  whole  confideratioii 

%oLfirhU   being  *  executory,  and  in  nature  of  condition  precedent,  it  is  noi 

H^'ch  T  f^ffi^^^  ^  fij  ^^  ^^  forbear  and  was  ready  to  deliver  up  the  bonds 

and  RiiM.    only,  but  that  he  did  deliver  them  a£lually,  or  offered  fo  to  do,  and 

ford  J.  held    the  defendant  refufed ;  which  by  Keeling  is  ill,  and  not  the  whole 

^int"ff    if  ^^^^  ^  '"  ^^^  power  to  do,  which  the  court  agreed.    Judgment 

l^J^^tb^fi  ftaid.     I  Kcb.  872-  pi.  21-  Pafch.  17  Cat.  2.  B.  R.  Crewe  ▼- 

badhuilttht  Slowly. 

houfe  or  was 

khdtrtd  ty  the  defendant j  for  in  this  cafe  the  word/ro  makei  the  condition  precedent;  but  TwilBea 

J.  contra.     But  adjornatur,  and'al'tcrwards  being  moved  again,  and  Twifden  J.  reuining  his  Awmor 

opinion,  the  court  gave  judgaaent  for  the  plaintifT,  by  rtafon  that  Hale  Ch.  J.  and  the  other  jufticet 

then  held  that  the  plaintift  having  dtclared  that  paratuify'tt  ^  eltu/it  ad  perfonKandumf  Sec*  wa»  a  faf- 

ficient  -f-  avcnn<int  after  verdict.     2  Saund.  350.  Trin.  23  Car.  2.  Peters  v.  Opie.  1  Lev.  23. 

Opy  ▼•  Peters  S.  C.  adjudged  accordingly  for  the  plaintiff  per  tot.  cur.  it  being  after  verdid. ■ 

Vent.  177.  S.  C.  adjonutttr.       ■      » Ibid.  214.  S.  C.  adjudged  accordingly  by  reaTon  of  the  verdlih 
2  Keb.  8x1.  pi.  12.  S.  C.  adjornatur.  Ibid.  S37.  pi.  69.  S.  C.  3  Keb.  45.  pi« 

%o,  S.  C.  but  no  judgment.— 4  Mod.  1S9.  cites  S.  C. 

AlTumpfit  for  that  in  confidf  ration  be  would  u/e  his  fiill  and  pains,  and  provide  meScinetfor  and  emre 
y»  S^  of  the  pt'ifick^  tbe  defendant  promifed  to  pay  what  be  defervedt  and  Lid  another  promtje  at  tbe  Jamt 
timtf  18  ccnfideration  as  aferejaidf  tut  fome^vbat  varying  from  tbe  frfi,  and  averred  that  be  badbeftnoed 
bispaim  and  cured  J*  S.  accordingly .  It  was  moved  in  aneft  of  judgment,  becaufe  the  plajntiff  had 
made  no  averment  of  tbe  cure  vpcn  the  firfi  prcmife,  and  entire  damages  being  given,  it  was  ill  for  th« 
whole.  But  tbe  court  held,  that  fince  be  had  averred  it  on  the  fecond  promife,  (o  that  it  appeared  om 
^tbe  record  that  tbe  cure  was  doncy  it  aided  the  cmidion  of  it  in  the  firli,  efpecially  aftef  a  verdj€k. 
Vent.  44.  Mich.  21  Car.  2.  B.  R.  Lee  v.  Edwards.  Mod.  14.  pi.  38.  S.  C.  adjud^d  nifi,  ftc. 

but  Twifden  J.  faid,  if  it  bad  rrfted  on  tbe  firfi  promife  it  bad  been  naught,  but  now  it  lies  on  the  whole 
record,  whether  he  bad  cored  her  or  not.    *  Std.  428.  pi.  15.  S.  C.  and  held  good  after  vexdid^ 

efpecially  in  this  cafe ;  bccaufe  both  the  promifes  were  made  on  the  fame  day ;  but  by  Twifden  J. 
though  the  prom:fes  had  been  fnppofcd  to  be  on  feveral  d.iy9  yet  it  would  be  aided  by  fuch  general  ver<- 
di4t.  ■  .— ■  Lev.  280.  S.  C.  adjudged  for  the  plaintiff;  for  it  ihall  be  intended  after  verdidi,  that  it 
is  the  fame  perfon,  the  fame  malady,  and  the  fame  cure;  and  it  is  but  the  fame  caufe  of  a^ioo  la^ 
feveral  ways,  at  is  ufual  in  afTumpfits.— — 2  Keb.  559.  pi.  55.  S.  C.  adjornatur.  ■  Ibid.  566*  pt* 
71.  adjudged  for  the  plaintiff. 
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36.  Where  an  airumpfit  is  brought  on  a  promife  of  marriage^  m 

tender  mufi  be  averred.    2  Keb.  283.  pi.  52.  Micb.  19  Car.  2.  B.  R. 
Kingman  v.  Grenvill. 

37.  A.  was  indebted  to  C  the  plaintiff,  and  bAng  about  tofdl  land 
to  pay  the  debt,  B,  the  defendant,  in  coffideration  that  C  ivoiddforbear  to 
fue  A.  till  he  bad  fold  the  land,  promifed  to  pay.  The  plaintiff  flt«r- 
red  that  A.  had  fold,  but  not  that  he  did  forbear  j  and  the  court  held 
it  ill ',  and  thereupon  the  plaintiff's  counfel  prayed  a  nil  capiat  per 
billam  for  e^cpedition.  And  it  was  granted.  2  Keb.  618.  pi.  3. 
and  639.  pi.  65.  Pafch.  22  Car.  2.  B.  R.  Friend  v.  Curtis. 

J>t.  197.  38.  Aflumpiit,  &c.  for  that  he  being  fued  in  B.  R.  retained  the 

S.  C.  ftatet  defendafU  to  be  his  attorney,  who  in  c^nftdercUion  g/"  30  /.  paid  to  him^ 
lK>nd^  was  to  ^"^  '^^^  ^^^  P^^^^^ff  ww/A/  enter  into  a  bond  with  fttfficient  penalty  i9 
Iw  with  ftif-  fave  the  defendant  harmkfs,  profwfed  to  get  bail  fled  for  him^  &c.  and 

avened 
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■rerrcd  that  he  did  give  tht  defendant  a  bond  with  a  great  and  fuf-  ficlenifaie* 
ficient  penalty,  &€•   Upon  non  afTuropfit  the  plaintiff  had  a  verdift  court  tad* 
and  judgment.     It  was  afligned  for  error,  that  the  plaintiff  did  that  it 
not  fet  forth  of  what  penalty  the  bond  waff  that  it  might  appear  to  the  ^«^<*  ^ 
court' to  beftiffieient.    The  court  held  that  the  exception  would  have  Jc^^iUlty 
been  good  upon  a  demurrer,  but  being  after  verdi£l>  and  (ince  was,  and  of 
the  Oxford  zQt  of  jeofails,  the  plaintiff  had  judgment.    Vent.  pp.  whatfoffi- 
Mich.  aa  Car,  a.  B.  R.  Catterel  v.  MarflialL  fS 

were,  in  caft 
the  bond  had  been  for  payment  of  money ;  but  that  in  this  cafe  it  being  to  (aye  againft  uncertain  da- 
mages  and  cofts  of  fuit,  fo  that  the  court  cannot  judge  of  the  fulficleacy,  he  need  not  (hew  it  in  the 
dcdaradony  but  it  ought  to  come  upon  the  evidence  on  non  afTampfit ;  and  the  court  which  tries  the 
caufe  Ihall  jodge  of  the  fufficiency  of  the  penally  and  fureties }  and  therefore  affirmed  the  judgment. 
*  Mod.  70.  pi.  23.  S.  C.  and  judgment  affirmed,  it  being  after  a  vcrdiA.    2  Kcb.  69x0  pi*  2$. 

S.  C>  and  judgment  affirmed. 

39.  The  defendant  was  bound  in  an  obligation  for  payment  of  Fieem-Rep. 
money,  and  part  thereof  being  faid  not  to  be  paid,  the  defendant  jlglwiifQn 
promifed  that  if  he  did  not  make  it  appear  before  J.  S,  that  this  v.  Dojre, 
fart  was  paidj  he  would  pay  it.    The  defendant  pleaded  that  he  ?•  ^"J*" 
made  it  appear  to  J.  S.  that  the  part  was  paid.     The  plaintiff  de-  ^q  §7by  % 
murred,  and  had  judgment  in  C.  B.  becaufe  he  did  not  Jbew  how  juft.  but 
ie  made  it  appear  ;  and  in  error  the  judgment  was  affirmed  in  B.  R.   Atkins  e 
for  the  fame  reafon.     %  Lev.  125.  Hill.  26  6c  2^  Can  2.  B.  R.  vaughan^'^ 
Wilfon  V.  Done*  fa.d  that  if 

he  had 
pleaded  that  he  msde  It  appear  to  J.  S.  an-)  that  he  was  fatis/ied  with  it.  It  might  have  been  well 
enough.  3  Keb*  183/ pi.  26.  293.  pi.  87.  424.  pi.  22.  S.  C. 

40.  Cafe  for  that  the  defendant  in  confideration  the  plaintiff  A  like  caft 
viroulA  forbear  tofue  him  promifed  to  pay,  &c.  then  he  avers  that  he  J^^  ^l,\itt% 
didextunc  totally  ^  forbear y  but  did  notfayhucufque.  Scd  per  tot.  cur.  theconfider- 
it  (hall  be  intended  a  total  forbearance.     2  Mod.  24.  Pafch.  27  '^?"  ^'  *• 
Car.  C.  B.  Edwards  v.  Robarts.  .  ^7^ 

munt  was  that  htfirbore  7  montbt\  and  being  moved  in  arreft  of  jqdgment  by  ferjeant  Baldvryn,  bccaufc 
It  is  not  laid  bncufyue^  which  implies  thit  after  the  7  months  he  did  forbear,  it  was  Aotwithllanding 
held  goody  it  being  a  reafonabU  time ;  and  the  rather  becaufe  if  the  zSt'ton  had  been  brought  within  the 
7  months,  and  the  plaindfFhad  avrrt^||^hat  hucufque  he  forbore,  it  had  been  good  enough.  Quere. 
%  Mod.  24.  Fafch.  27  Car.  2.  C.  B«  In  Edwards  and  Roberts's  cafe. 

41.  In  affumpfit /^y?irr^//dfr  rd>/j'>5<?y</ Ai«rf/,  exception  was  taken 
becaufe  it  was  ftot  averted  that  the  plaintiff  fur  rendered  them  according 
to  the  cufhm  of  the  manor ^  nor  fhewed  the  furrender  iifelf  that  the 
court  might  judge  of  the  validity  thereof,  but  becaufe  it  was  faid  a 
fisrrender  according  to  the  agrfementy  and  verdi£l  on  non  affumpfit 
it  is  well  enough.  3  Keb.  625.  pi.  7.  Pafch.  28  Car.  2.  B.  R.' 
Danwood  v.  Gc^call. 

42.  Affumpfit  in  conftderation  the  plaintiff  would  eonfent  and  not 
hinder  the  defendant  to  marry  fuch  a  womaiiy  he  pronufed  to  pay  the 
plaintiff  20  L  Upon  a  demurrer,  the  defendant  had  judgment  be* 
caufe  the  plaintiff  did  mtfhevf  nvhere  or  in  what  place  he  did  eon- 
fent \  for.  it  is  an  affirmative  as  well  as  a  negative,  viz.  to  eon- 
fent and  not  to  hinder*  2  Lev.  227.  Trin.  30  Car.  a.  Qiapman 
V.  Fothergile. 

43.  Affup:ipfit  Xopay  20/,  afler  fuch  a  marriage  had  between  the  2  Show.  9?. 
plaintiff's  nephew  and  the  ifendanfs  niece,  in  confideration  that  the  ^^'^^^^ 

D  d  3  plaintiff  "' 
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Md'l'e^'  ^^^'^^if*  ^  '**  ^^  infiance  and  requeft  rf  the  JifmJanU  VfOi^U 
^^B  WIS  ^^^^your  mnd  Maur  to  per/uadi  the  nephew  to  putrry  the  niece^  did 
upon  the  promife  to  pay^  &c.  and  averred  that  he  omnibus  modii  qmbus  poterai 
wTit  W^  ^^^^fi^\  &«;  *»«^  «IW  not  id/ige  in  particular  how  and  in  what 
wncertiia*"^  *WMi«^  hc  did  hie  endeavour;  &c.  The  whole  court  feemed  to  zgrcc 
but  becaore  that  the  deelaratioH  is  good,  but  perfuaded  the  plaintiff  to  go  to  a 
Sirtwiiir**  ^^  ^"*'*  bccaufe  the  damages  given  being  40 1  were  too  great 
idof  per.  foi"  fo  f'nall  a  matter.  Raym,  400,  Trin.  32  Car.  2.  B.  R,  Agli- 
fnt/ioa,  It     onby  v.  Towerfon. 

was  held 

good,  bring  alter  verdia^   and  judgnMot  Ibr  tba  plaintllF. Mo.  595.  pi.  80S  Pafciu  35. 

H...  «-  p.  »mrm^  to  be  gcW  tmrngb  ia  adSon  on  die  m/#,  which  h  only  matter  of  the  confideratioii 

fable.     Bmi  Mhirwije  it  ia  i»  the  tmdmiMi  rf  sm  MtgAtmm  ar  avMmr,  wheie  an« 


£l>t.  S.  P.  agreed 

jrtMch  it  not  traverfable.  ~ Bmt  tbirw'tjt  it  ia  in  the  tmdkhm  •f  sm  MigM'mm  ar  aMMT,  wheicane 

Uods  himlcif  ID  do  hit  furtherance,  he  ihaU  thwe  Aew  particBUtly  how  be  had  done  hia  fnrthcraiice. 

44.  The  count  was»  diat  in  confideration  the  plaintiff  would  deliver 

the  drfendanfs  cattle  out  of  pound,  hc  promifcd  to  pay  him  or  favc 

'      him  harmlefs )  and  averred  that  pro  deliherattone  inde  an  aSHon  was 

brought  againjl  Aim,  and  a  recovery,  but  did  not  exprefsly  enjer  that 

he  had  delivered  the  cattle.    The  court  held  this  not  fufficient^ 

though  after  a  verdiA ;  for  it  was  the  fubftantial  part  and  ground 

of  the  adlion.    And  judgment  was  ftayed.    2  Show.  329.  pi.  338* 

Mich.  35  Car.  2.  B.  R.  Well  v.  Thompfon. 

UckT  ^°*         ^^'  Affumpfit,  for  that  in  confid^iUion  the  plaintiff  would  deliver 

iiiies^S.^C.  '^  ^^  defendant,  &c.  he  promifed  to  pay,  &c.  and  averred  that  he.  did 

adjudged  foe  deliver,  &c.  but  did  not  fay  where.     And  upon  a  demurrer  to  the 

the  defen-     declaration  it  was  held  ill,  bccaufe  this  being  an  executory  con^- 

deration,  it  is  traverfable.     1  Salk.  22.  pi.  i.  t  W.  &  M.  in  C.  B, 

Sexton  V.  Miles. 

46.  The  count  was,  that  the  defendant,  in  confideration  the 
plaintiff,  at  the  fpecial  inftance  of  the  defendant,  would /pr^^r  tfi 
arrefi  his  fon,  affumed  to  pay  him  fo  much  as  thefonfho^dd  be  indebted 
to  the  plaint'^  upon  the  balance  of  the  account  to  be  fiated  between  the 
fon  and  the  plaintiff.    The  plaintiff  averred  that  an  account  was  fiated 
of  all  debts  owing  by  the  defendants  fon  to  the  plaintiff  s  and  that 
upon  that  account  the  fon  was  found  indebted  to  the  plaintiff  in 
20 1.  and  that  he  forbore  to  arreft,  &c.    It  mras  obje£ied  that  the 
averment  is  only  of  an  account  of  debts  due  by  the  fon  to  the 
plaintiff,  whereas  if  an  account  had  been  ftated  of  all  debts  du^ 
on  both  fides,,  the  plaintiff  might  have  been  found  debtor  to  the 
1^  357   ]  fon*,  and  fo  the  plaintiff  had  not  entitled  himfelf  to  the  a£Hoii. 
But  per  cur,  it  being  after  verdid,  they  will  not  intend  any  thing 
due  fropfi  the  fon  to  the  plaintiff.    And  judgment  for  the  plaintiC 
Ld.'Raym.  Rep.  357.  Mich.  10  W.  3,  Waters  v.  Glaffop. 
7  Mod,  143.       47*  Affumpfit,  for  that  in  confideration  the  defendant  would  re* 
Booth  ▼.       ^^,'vf  A.  B.  and  C.  into  his  houfe  ut  hofpites,  and  find  them  meat,dnnk^ 
S?  C,  ^c-       ^^^  ^''  necejfaries,  he  promifed  to  pay  the  plaintiff  as  much  as  Be  defervedi 
cordingly,      but  did  not  allege  that  he  received  them  utbof^ites,  which  is  a  fpe^ 
and  fo  af-      cial  receiving,  ft  was  obje£led  that  it  ought  to  be  precifcly  alleged, 
judgment  ia  ^^^  ^^*^  ^"^  cxaft  performance  was  neceffary.  But  the  court  held 
C.  B.  it  fufficient ;  and  if  they  had  been  received  ut  hofpites,  it  otight 

to  be  (hewed  by  the  defendant,  with  a  traverfe  of  their  being  rt- 
<;civcd  as  fuch.    And  finding  th^^m  meat  and  drink  (ball  be  in-« 

tended 
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tended  a  guefting  them  till  the  contrary  appears,     i  Salk.  25.  pL 
10.  Pafch.  I  Ann.  B.  R.  Gould  t.  Johnfon. 

48.  Where  one  thing  is  to  be  the  confideration  of  the  other, 
though  there  are  mutual  promifes,  performance  muft  be  averred^ 
per  Holt  Ch.  J.  i  Salk,  1 12.  pi.  i.  Trin.  2  Ann.  Colonel  v.  Briggs. 

49.  Plaintiff  declaredi  that  in  amftderation  he^  at  the  injlance  of 
the  defendtmt^  nvould  buy  for  him  tdnta  pruna  quanta  in  ea  parte  poffet^ 
and  bring  them  to  BilUngfgaie»Wharf^  he  promifed  to  pay  8/,  per 
lujbel\  andjbews  that  he  bought  fuch  a  quantity,  and  brought  them 
to  the  nvharf  ready  to  be  delivered  to  the  defendant ^  atid  tendered  them  s 
and  that  the  drfendant  did  not  receive  them.  After  a  judgment  for 
the  plaintiff  in  C.  B.  it  was  ai&gned  for  error  that  the  plaintiff 
did  not  aver  that  the  quantity  bought  was  aU  he  had  or  ^ould  havf 
bought.  But  adjudged  that  he  need  not ;  for  prunes  are  bona  peri*  - 
turaj  and  to  be  fold  immediately  j  and  it  was  not  their  intention 
that  the  plaintiff  ihould  ftay  till  ne  got  together  all  he  might  have 
bought  'f  befides,  this  is  proper  to  be  infifted  oil  at  the  trial :  and 
Judgment  affirmed,  efpecially  it  being  after  verdi£t.  6  Mod.  302* 
Mich.  3  Ann.  B.  R.  S:rimfliaw  v.  Weftly. 


(Z.  9)  Aflfumpfit.  Declaration.  Averment  of  Per* 
formance  of  the  Confideration,  where  the  Vto^ 
mifes  are  mutual. 

I.  |N  affumpfit,  if  the  conjlderatlon  be  exectitoryj  the  declaration 
'^  ought  to  contain  the  time  and  place  where  it  was  made^  and  after 
it  ought  to  be  averred  in  foElo^  when  it  was  performed  or  executed 
accordingly  j  but  if  it  be  by  way  of  a  reciprocal  agreement^  then  th< 
plaintiff  may  count  that  in  confideration  that  he  promifed  to  do  a 
thing  for  tne  defendant,  the  defendant  had  promifed  to  do  ano* 
ther  thing  for  him ;  and  there  the  declaration  need  not  contain  timi 
or  place  for  the  conGderation,  or  otherwife  that  it  is  performed  and 
executed.  But  if,  in  the  firft  cafe^  where  it  is  executory^  this  ia 
alfo  [there  ir]  an  averment  that  it  is  exeaited^  there  if  the  defendant 
pleads  non  ajfumpfit  generally^  and  does  not  plead  the  fpecial  mat<^ 
ter,  hi  cannet  after  take  exception  to  that  count  for  the  default  aforC'* 
fcud^  where  he  pleads  fpecially  to  it.  Agreed  by  all  the  juftices. 
a  Brownl.'  137.  Mich.  9  Jac.  C.  B.  Holcroft  v.  French.  ^*  [  3^8  ] 

2.  Affumpfit,  declaring  that  in  confidiration  N.  promifed  to  de*  }^^*  S96. 
liver  the  defendant  to  his  own  ufe  a  cow,  the  defendant  promifed  to  ^l'^'^^' 
deli^fer  him  50  j.     Adjudged  for  the  plaintiff  in  both  courts,  tl^t  writ  ought 
the  plaintiff  need  not  aver  the  delivery  of  the  cow,  becaufe  it  ia  ^  «ver  the 
promife  for  promife.*  Note  here  the  promifes  mu/l  be  at  one  inftant  i   "J|[J!fit*^ 
for  elfe  they  will  be  both  uuda  pada.    Hob.  88.  pi.  117.  HiU.  1 2  Hole  Cb.  J. 
Jac,  Nichols  V.  Raynbred.  ^^  ^ . , 

^  *  agreed  thif 

M&  to  be  good  Uw)  ier  thera  U  %^hft  tgrumetu  that  one  ihall  deliver  a  cow  to  the  other,  auid  that 
the  other  fliaU  give  htm  fo  much  money  {  and  therefore  the  adion  lies  for  either  fide,  without  perform* 
ance  of  hit  promife.     12  Mod.  460.  Pafch.  1 3  W.  3.  in  the  cafe  of  Thorpe  ▼.  Thorpe^  JBitt  if 

hy  the  agreement  A.  wtn  to  i(/fv«r  B,  m  <ow,  tnd  that  far  is  B,  vert  /•  Jtliver  him  #  Urfe,  there  the 
^cliTcrv  of  tb(  foif  wonid  ^  4  condition  precedent,  and  thetcfoie  ott|ht  to  be  performed  kfore  A.  can 
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bring  his  a^Koa \  tadvpcMi  this-diverfity  the  boofct  are leeoacikibk;  per  Holt.  Ch.  J.  fft  Motf. 44ote 

in  the  cafe  of  Thorp  v.  Thorp. 

An  agreement  was,  that'  the  defendant  fliould  pay  (b  moch  money  6  months  after  the  bargatn,  die 
plaintiff  transfeniag  ftoclu  The  plaiotiff,  at  the  fame  time,  gave  a  note  to  t^  defendant  to  tntuSa 
the  flock,  the  defendant  paying,  drc.  And  per  Holt  Ch.  J.  if  either  party  would  fue  upon  thit  ^gre»* 
ment,  the  plaintiff*  for  not  paying,  or  the  defendant  for  not  transferring,  the  one  n»uft  aver  and  piovc 
a  transfer  or  a  tender,  and  the  other  a  payment  or  a  tender,  for  transferring  in  the  firll  bargain  was  a 
condition  precedent;  and  though  there  be  mntvsl  promifes,  yet  if  one  thing  be  the  confideration  of  the 
other,  there  a  perfbmwKC  ia  BaceHkry  to  be  averced,  ualcfs  a  certain  day  be  appoialed  for  petfoniiaiice. 
s  Salk.  z  I2y  1X3«  pL  if  Xrin*  a  Ana.  Calloneli  v.  Brigga* 

3,  Cafe,  for  that  in  conftdtration  the  plaintiff  promifed  to  pay  TOO 
ducats  to  the  defendant  togofucb  a  voyage  before  fuch  a  day^  the  defen^ 

\  iant  promifed  Ho  repay  fo  many  if  he  did  not  go  accordinglyi  and  alleged 
ie  did  not  go  t  and  for  not  repaying  them  the  a£^ipn  is  brought^ 
but  did  not  aver  that  be  delivered  the  ducats  to  the  defendant^  which 
was  moved  in  arreft  of  judgment  to  be  the  confideration  of  the 
?flion.  But  Coke  Ch.  J.  held  it  good,  it  being  a  promlfe  of  both 
parts,  and  that  if  he  had  not  performed  it  the  defendant  might 
nave  brought  his  a£lion.  And  judgment  for  the  plaintiff^  RolU 
Rep.  336.  pi.  50.  Hill.  13  Jac.  B.  R.  The  Spaniih  Ambafiador  v% 
Gifibrd. 

4.  But  if  a  man,  in  confideration  of  a  future  thing  to  he  done  by  the 
plaintiff y  affumes  to  do  a  things  there  in  a^ion  upon  the  cafe  he  ought 
to  aver  the  pefformance  of  it>  becaufe  he  has  no  remedy  for  it  %  pitt 
Coke  Cb.  J.    Roll.  Rep.  336.  Hill.  13  Jac.  B.  R.  in  pi.  50. 

5*  AflumpGt,  for  that  it  was  mutually  agreed  that  the  plaintiff 

Jbould  before  Lady^lay  convey  to  the  defendant,  &c.  all  her  intereft 

and  title  to  the  real  eftate  of  P.  deceafed }  and  that  in  confideration 

thereof  the  defendant  Jbould  before  that  titne  pay  to  the  plaintiff  25  A 

&c.  and  then  lays  mutual  promifes,  viz.  that  in  confideration  the 

defendant  had  promifid  to  perform  the  agreement  on  her  part^  the  plains 

fff  promifed  to  perform,  &c.  on  her  part.     It  was  moved  in  arreft 

of  judgment,  that  the  plaintifT  ought  to  have  averred  the  perform-* 

ance  of  his  part  firft,  faiecaufe  the  defendant's  part  of  the  agreement 

was  promifed  to  be  performed  in  confideration  of  the  plaintiflF'a 

performing  his  part.     But  it  was  anfwered,  that  the  defendant'a 

agreement  depends  not  on  riie  plaintifPs  performing  any  aft,  but 

is,  that  in  confideration   the  plaintiff  agreed  to  one  thing  the 

defendant  agreed  to  do  another  thing ;  and  the  confideration  is  hq 

other  than  the  reciprocal  promife  of  the  one  to  the  other,  which 

is  executory,  and  upon  which  the  parties  have  mutual  remedies  ; 

and  it  is  a  general  rule  that  where  the  defendant  bath  a  remedy  for 

the  confideration  of  a  promife,  the  confideration  in  fuch  cafe  needs  not 

to  be  averred  to  be  performed.  *  And  judgment  afterwards  for  A^ 

plaintiff.     Hardr.  102.  Pafch.  1657.  Gibbons  v.  Prewd. 

$0  where  6.  Where  there  is  a  promife  againft  a  promife,  there  needs  m 

S!l^^'to  fur.  ^^^"^^^^  •  ^s  where  A.  agrees  to  take  B.^s  fon  apprentice^  and  A 

render  ^opy-  agrees  io  give  As  a  bound  to  pay  40/.  this  is  a  promife  againft  a  pro- 

hold  lands  to  mifi?  J  and  in  an  action  for  not  giving  the  bond,  the  plaintiiF  need 

dMt^'     not  aver  his  haying  taken  the  (00  apprentice,    Lev.  87,  88.  Midu 

that  deftn.    14  Car.  2.  B.  R,  Anon, 

dant  Ihottid 

pay,  &c.  and  iV  ctmJUeratton  thephtntrg'bfiA  affumti  nperfirm  the  ^grttmnt  tm  bh^ar^f,  the  iefenAtng 
4freed  fftrfim  tbt  afrwoeM  09  i^  fe^i  U^C  vMc  «««r(  bd^  t^at  )mc  Wi>$  avCuai  prgiaUes  there 

jmdcd 
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Qttded  no  Sfcnncttt  of  •feifmnMoe,  and  tfaosfof*  the  pbindflT  In  this  cafe  having  made  an  in  averawat 
.wheicno  avenncnt  was  neceflary,  it  ihaU  not  hurt*    Lev*  29 3«  Trin.  %%  Car.  2,  B.  R.  Beany  ▼•  Tar« 
jier.    ■         S.  P.  becaafe  it  is  the  coanter-promtfe  and  not  the  perfonnance  that  raifes  the  confideratioa* 
Per  cur.  4  Mod.  i86.  P«ich.  5  W.  ft  M.  to  B.  R.  in  cafe  of  Knight  ▼.  Keecb. 

*  7.  ASnmffitf  for  that  he  hadpurcbafed  a  leafi  of  lands  then  in  ^^'  S3.1- 
poffiffion,  of  the  drfendant^  who,  in  conftderation  that  tie  plaintiff  had  ^^y  ^^"^ 
promifed  to  pay  him  60  L  promifed  the  plaintiff  to  deliver  up  the  leafe  s'.C.j«d|g- 
upon  the  payment  of  the  money ^  and  alfo  to  deliver  him  pojfeffum  of  the  njeniftayad. 
lands  I  April  next^  and  aiEgned  for  breach  that  he  had  not  deli-  r^Ti^^Jl^ 
vered  him  the  pofiefiion  of  the  lands  on  the  faid  i  April.    It  wa3   Oliver  v. 
moved  in  arrcft  of  judgment,  that  though  here  was  a  promtfe  EanM,s.C, 
againft  a  promife,  yet  the  leafe  being  to  be  delivered  upon  pay-  ^li^i*^'^^; 
ment  of  the  money,  the  plaintiff  ought  to  aver  that  he  had  paid 
it ;  for  otherwife  he  is  not  to  have  tlie  leafe  delivered  to  him* 
And  to  this  the  court  agreed,  but  hejd  that  the  delivering  pofief- 
fion  of  the  land,  is  another  thing,  and  diftinA,  and  to  be  done 
at  another  time  \  and  herein  is  the  breach  alleged,  and  this  ought 
to  be  done  M^hether  the  money  be  paid  or  not ;  but  if  the  breach 
had  been  for  not  delivering  the  leafe,  then  the  objection  had  been 
good  \  but  the  breach  being  for  not  delivering  pofleflion  of  the 
land,  judgment  was  given  for  the  plaintiff.     Lev.  70.  Mich.  14 
Car.  2-  B.  R.  Oliver  v.  Evans. 

8.  Cafe  for  that  the  defendants  fin  having  got  the  plaintiff* s  daugb» 
ter  with  child,  of  which  ihe  was  delivered/  and  that  the pUun^^ 
intending  to  profecute  the  fin,  it  'was  agreed  between  the  plaintiff  and 
defendant,  that  if  the  plaintiff  would  promife  to  keep  the  child  for  6 
years,  and  not  profecute  the  fin,  then  the  defendant  would  pay  to.  4h§ 
plaintiff  10  /.  And  fo  lays  mutual  promifes,  znd'averred,  that  he  had 
tnaintained  the  child,  &c.  but  that  the  defendant  hadnot paid  the  lo/.  Up- 
on demurrcr,it  was  obje£^ed  that  the  plaintiffdid  not  aver  that  he  pro* 
mifed  to  maintain  the  child  for  6  years,  which  is  a  condition  that  pre- 
cedes the  whole  agreement ;  but  per  cur.  the  mutual  promife  of  the 
plaintiff  mentioned  to  be  in  condderatione,  &c.  was  fu£Bcient  aver- 
ment  to  this  purpofe,  without  other  averment.  And  the  plainti£Fhad 
judgment.     Lutw.  222.  Hill.  36  &  37  Car.  2.  Stinton  v.  Yates. 

9.  Promife  againil  promife  gives  mutual  remedies,  and  aver"  ^d.  %Mm. 
ment  of  performance  is  not  neceffary.     Comb.  256.  Pafch.  6  W.  3.   Rep.  664, 
C.  B.  Mansfield  v.  Stephens.  !?5- P*fch^ 

13  w.  3. 
S.  P.  bj  Holt  cb.  juftice. 

10.  If  A.  promifes  to  deliver  a  horfe,  and  B.  promifes  2o  /.  the  20  L 
is  to  be  paid  for  tlie  horfe,  and  the  delivery  of  the  horfe  is  to  be  pre^ 
fumed  purfuant  to  the  promife ;  for  though  an  aflumpfit  is  founded 

upon  the  promife,  yet  an  a£b  to  be  done  purfuant  to  fuch  pro- 
mife is  the  ground  of  the  aflumption ;  per  Holt  Ch.  J.  Comyns's 
Rep.  99.  Pafch.  13  W.  3.  B.  R.  in  cafe  of  Thorpe  v.  Thorpe. 

11.  Where  it  is  a  condition  precedent,  the  doing  it  mufl  he  ^aA-a^tci 
averred  to  maintain  an  a£lion ;  per  Holt  Ch.  J.  and  cites  Jo.  •  ^H^^* 
318.  where  the  executor  of  A.  brought  an  a^on  of  die  cafe  Mtdftmrner, 
againft  B.  declaring  that  in  confideration  A.  in  his  life-time  did  firmkkb 
promife  to  affure  certain  lands  to  B.  before  Michaelmas  next,  B,  pro^  ^^^^ 
mifed  to  pay  him  fo  much  money y^r  the  land;  fo  the  affurance  was  iSft^ 
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tlim  if  •  to  be  made  before  Michaehnatj  and  die  money  wis  to  be  paid  for 

deUT*liS"r  ^^^  ^^"^»  ^^^  confequcntly  after  Michaelmas;  for  A.  had  rime 

Midfum.  till  Michaelmas  to  make  the  aflurance,  and  becaufe  the  aflurancc 

ner,  there  ^as  'to  have  been  made  firft,  and  the  money  by  the  agreement  to 

borfe*lLu  ^  P*^^  fi'^  ^^  ^^^  though  there  were  mutual  promifcs,  yet  it 

vtred  et  *  was  adjudged  the  a£iion  would  lie  for  the  money,  without  mak- 

MichaeU  Jng  the  aflurance  firft ;  and  faid  this  cafe,  as  it  is  there  reported, 

™L^^  is  intricate,  and  requires  confideration  to  make  this  conftrttd:ion 

ibric)  per  upon  It,  but  upon  cxammation  it  is  a  full  authonty  m  point. 

Hoit  ch.  J.  12  Mod.  462,  Pafch.  i^  W.  3.  per  Holt  in  delivering  the  opinion 

462.  dtei  ^^  ^^  court,  in  cafe  of  Thorpe  v.  Thorpe. 

1^  76>  pi.  "f  3.  [  f  But  it  i$  mif.printed,  and  (hould  be  pi.  ^o.] 

*  This  is  mif-printed,  and  ikould  be  Jo.  3»7.  32S.  Dike  v.  Ricks.— <^Cco.  C.  335,  336.  S.  C* 


[  3^^  ]  (Z»  iq)     AiTumpfit*     Declaration.     What  is  a  good 

fetting  forth  of  the  Promife. 

I.  ^T*  HE  writ  is  good,  that  the  defendant ^  fir  a  certain  fum  agreed 
-J  .  ^  upm  between  themj  promifed  nvsthout  exprejftng  what  fum* 
Brl  Adion  fur  leCafe,  pi.  108.  cites  it  as  agreed  11  H.  6.  55. 
Nowhere  -  2«  Aflumpfit,  for  that  the  defendant ^^fw^^  to  dofuch  a  things 
*cl«r«°dwt  ^^  ^P^**  "^'^  aflumpfit  pleaded,  it  vfTL^  found  that  heprofnifedto  do 
m  nn/Jirt^  that  thing  and  another.  It  was  refolved  againit  the  plaintiff.  Cro, 
tion  of  9fn      E.  fg,  pi.  42.  Mich.  2^  ic  30  Eliz.  B.  R.  King  V.  R'obinfon. 

defendant  afluihed,  tec,  and  xht  jury  found  that  tbt  prtMife  wat  tn  ccrjidtratin  oftb^t  thing  and  enuhtr 
^'mgf.hit  hadrfaiied  of  his  affttinpfic.    Cro.  £•  79.  in  pl«  41.  S.  C.  - 


Cro.l.:47.  3.  In  aAion  on  the  cafe  the  plaintiff  ought  not  to  vary  from  Ins 
ky  Wfay  '  ^^*  ^^  ^^^  ^^  the  cafc  of  Ac  promife  grounded  on  2  confiderationT^ 
Shuts,  and    and  plaintiff  declares  on  one  only,  he  ihall  never  have  judgment ; 

lot  Cawdy    Simms  v#  Weftcoate. 

•  contra,  and  cited  the  3s  H.  S.  Br.  Verdia  90.  But  Wray  faid  that  book  wai  no  law,  and  the 
contrary  bad  been  adjudged  in.  this  court.  And  the  principal  cafe  was  afTumpfic,  &c.  in  €9tsfidefsthn 
the  plaintiff'  would  marry  the  defendant* i  daughter,  he  promifed  to  gnte  him  20  /.  nnd  to  frtcnre  him  all 
the  corn  grooving  onfuch  lands ,  and  to  provide  tke  wedding- dinner.  The  defendant  confeffed  the  pro- 
inlfe  of  zo  U  to  the  plaintiff,  fo  as  be  %rould  procure  a  leafe  of  ceitain  lands  for  his  daughter's  life ;  and 
traverfed  the  other  promifts.  The '}utj  found  the  promije  of  20 1,  hut  nothing  elje\  to  that  the  jury 
ftave  not  found  the  fame  promife.  And  afterwards  judgment  was  given  againft  the  plaintiff'.  Lu  299^ 
fL  410.  Hill.  31  Elis.  B.  R.    Simms  v.  Weftcot. 

4.  AflumpCt,  in  confideration  of  forbearance  for  a  certain 

time,  to  pay  the  debt  (being  xo  1.)  at  2feveral  days.     It  was  moved 

in  arreft  ot  judgment,  that  it  is  net  declared  by  what  portions  the 

xo  1.  fhould  be  paid.    But  per  tot.  cur.  the  plaintiff  had  judgment 

to  recover.     3  Le.  135.  pi.  322.  Mich.  32  Eliz.  B.  R«  Brewin  t. 

Mansfield. 

s?!:/**''         5-  Affumpfit,  for  that  the  plaintiff,  i  Nov.  ai  Eliz.  delivered  to 

[though        the  defendant  3  cbaths.     The  defendant,  in  eonfiaeraiion  thereof,  pro^ 

^M-  *h  **     ^ifo^  to  pay  30  /.  one  moiety  within  a  year,  the  other  moiety  within  the 

Car.  c.  B/)  focond  year  following.   It  vrzs  found  the  delivery  was  I  Aug,  31  Eli^\ 


-aSiOntf  [of  AlTumpfit.]  360 

ThU  is  not  the  aflumpfit  upon  which  the  plaintiff  declared,  and 
therefore  adjudged  for  the  defendant%  Cro.  £•  660,  pL  6.  Pafch. 
41  £liz.  Bp  R.  Mundf  v.  Martin, 

6,  The  count  was  that  /ufer  ft  affUn^tj  h^tjays  not  to  whom,  Noy  38. 
nor  fays  fa*  eidem  querenti  fidelity  prormfit  s  yet  the  promife  being  ^:  ^'  "*«»• 
to  enter  into  a  bond  to  the  tefiator^  it  was  held  as  fufficicnt  as  if  it  had  cwnt^'^of 
been  fuper  fe  aflumpfit  praediAo  the  teftator ;  for  it  is  tantamount :  a  promife  m 
;»nd  fays  it  was  fo  reifolved  in  the  cafe  of  *  Michal  v.  Johns.  But  Wt  &c. 
if  It  had  httn  fuper  fe  af/umpfit  to  enter  into  a  bond  of  20  /.  and  (hews  bg^  wh^^ 
not  to  whom,  there  perhaps  all  had  been  uncertain  and  void.  &c.    And' 
Cro.  E.  847,  848.  Mich.  43  &  44  Eliz.  B.  R.  Coulfton  v.  Carr.  «»»« jodg. 

SiTCfi  for  the  plaintiff.  *  See  (U)  pi.  6t. 

7,  The  count  was  that  defendant  affimpfit^  that  the  arrears  of  Nojr  38, 

a  certain  annuity  fhould  be  paid  ntodo  l^ forma  fequenti^  viz.  that  he  s!  p'  d^ 
nvith  two  \  others  fhould  be  obliged^  &c.  It  washdda  fufficient  afliimp-  not  appear. 
fit  to  be  obliged,  though  it  came  after  the  viz.     But  Fcnner  e  f  [  361  ] 
contra.     Cro.  E.  847,  848.  pi.  i.  Mich.  43  &  44  Eliz.  B.  R. 
Coulfiofi  V.  Carr. 

8f  Aflumpfit,  for  that  in  confideration  he  would  marry  the  defends  If  J.  s.  in 
^nfs  meeej  he  promifed  to  give  with  her  in  marriage^  as  before  he  had  c»nfi^«- 
agreed  to  give  with  her  in  marriage  to  J.  S.  and  alleged  that  the  de^  11^  1. 
fendant  had  agreed  (but  did  not  fay  with  whom)  to  give  J,  S.  1000  /.  ^irmn  /«    . 
if  he  would  marry  his  faid  niece.    This  being  moved  in  arreft  of  ^  '^ '*• 
judgment,  Fcqncr  ?nd  Tclverton  held  the  exception  good,  and  7/z).  \nd 
that  it  is  qiaterial  and  traverfable ;  but  Gawdy  and  Fopham  e  J-  s.  de. 
contra  cleanly ;  for  tfiat  fuch  agreement  is  but  collateral,   and  jj*^^' 
only  an  inducement  to  the  promife,  which  is  the  principal  caufe  pay*'au   *" 
of  the  a^ion }  and  if  the  defendant  would  have  pleaded  in  this  J*  !>•*• 
cafe,  that  he  did  not  agree  to  give  J.  S.  loool.  then  the  plaintiflF  fhaHn"*"*. 
by  his  replication  might  have  made  the  agreement  certain'  as  to  fideration^* 
the  perfon  with  whom  it  was  ipade,     Yelv.  17.  Mich.  44  8c  45  thereof  the 
Eliz.  B.  R.  Alfop  V.  SytwcU.  ;- J^J, 

giv€  him  1000/.  this  it  good,  witbout Jgy'^i  vfitb  wbcm  the  agreement  xvas  maJe,  or  what  d<btt  fart'^ 
emtariy  bthasfani,  yet  the  payment  of  the  debts  it  matter  traverfable  j  for  if  the  defendant 'Alleges  any 
debt  in  fpccial  not  p^Jd,  thepUintiff  by  way  of  replication  may  make  it  ceruin  ^  per  Oawdy  and  Pop~ 
Jkam.     Yelv.  17,  iB.  Mich.  44.  4  45  £1U.  B.  R,  in  cafe  of  Alfop  v.  Sytwell. 

9.  Aflumpfit,  &c.  in  confideration  the  plaintiff  would  marry  the  Noy  5b. 
daughter  of  the  ddcndmt  fuper  fe  affumpftty  and  did  not  fay  the  de-  ^M^^Ijowd 
itxiA-xsiX. fuper  fe  affumpftt:  and  this  was  objected  in  arreft  of  judgment ;  in  arreft  of 
but  it  was  infifted  that  it  muft  ncccflarily  be  intended  that  the  de-  ju^s^cnt, 
fendant  promifed,  bepaufe  qucritur  vcrfus,   &c.  and  he  is  there  J^ti'/— 
named.  But  all  the  court  held  it  to  be  ill ;  for  a  declaration  ought  s.  c.  cited 
to  contain  the  fubflancc,  or  otherwife  it  is  not  good;  and  no  mat-  » *-<*-^*y«« 
tcr  of  fubftance  (hall  be  fupplicd  by  intendment,  nor  (hall  the  vcrdici  Trm.i  /?nn, 
help  it ;  wherefore  it  was  adjudged  quod  querens  nihil  capiat  per  and  Powell 
billam*.     Cro,  E.  013.  pi.  i-  Hill.  45  Eliz.  B.  R.  Law  v.  Sanders.  J*  ^^.'^  ,^^*' 

^    -^   *  ^•'  .the  JccJara. 

tlon  in  thia  cafe  waa  adjudged  ill,   becaufe  thert  vtere  3  ferjir.\  mentioned  in  the  nmnt,  and  then  nda 
conftat  which  of  the  s  bdSdet  the  olaintifF  made  the  promife,  and  therefore  it  is  unceruin. 
5  Med.  Arg •  citea   S.  C.  and  fays  the  defendant's  daughter  was  the  laft  of  the  3  named,   and  the 
words  fuper  fe  aiTumpfit  immediately  following  might  rcUie  to  her,  which  was  the  teifon  of  the  judg- 
ment. •     -' 


3^1  3Stion0  [of  Aflumpfit] 

« 

In  qMawmm  meruit  for  ftueret  borfes  lent  hf  the  fieau^f  to  the  Mtfendsnt  m  bit  rtfm^f  the  §Hnt  Mv 
tbatfuperje  effmmpft.  Bxuption  wa  Ukea  for  rtotfifim^  mhofrmiftd\  ied  non  aUocfetnr $  lor  it  maf 
be  inttfiMtht  defendant  promifed)  aod  judgment  pro  plaintiif,  the  debt  bdnr  ereatedby  iUto;  but  if  it 
were  eollateralf  the  promife  to  snd  by  whom  muft  be  pofitivcly  averred,  i  Reb.  715.  pi.  97»  Mich. 
^1  Car.  1.  B.  R.  Symball  ▼.  Cook.  S.  C.  dted  Lotw.  239.  by  PowcU  T*  m  a  caic  m  poiat 

With  the  piincipd  cafe  ch«i^  which  waa  adJQ^fBd  he  the  pUiotifi*.  Trio.  13  W«  3.  Kaningt6«  *• 
Taylor. 

Aflfbmpfity  &c.  for  that  the  defendant  being  indebted  to  him  In  20 1.  for  goods  fold,  in  confideratioa 
fheteof  fupcrfeajfumpfitt  and  did  nttjny  tbat  the  defendmit  frmnifed*  After  a  judgment  by  defaoic  ad* 
judged  for  the  plaintitfi  becaufe  there  it  nobody  d(e  upon  the  rccoid  to  promiie  but  the  defendant  $  but 
if  theichad  been  two  defcnda&tSt  it  might  have  been  uncertain  to  whom  to  apply  the  promife.  i  Salic 
a6.  pi.  13.  Trin.  2  Ann.  B.  R.  Shore  v.  Brown.  ■  3  Salk.  17.  S.  C.  per  cor.  accordingly.—. 

9  Ld.  Raym.'S99.  Sheer  t.  Brown^  S.  C.  and  judgment  affirmed  by  3  jufticcs,  abfente  Holt. 

.$*  C*  cited  'o.  In  afTumpflt  the  plaintiff  counted  of  a  promife  ia  deliver  20 
Arg.Hardr.  fodders  of  lead*     Exception  was  taken,  becaufe  it  was  net  /aid  ta 

the 'cot^t  '^  ^'^  ^  ^^^  *^^^  ^  cklivcred.  Sed  non  allocatur ;  for  it  (hall 
does  not  ex-  be  intended  to  be  to  him  to  whom  the  promife  was  m^ide,  which 
prefs  to  was  the  plaintiff.  Cro.  J.  z87«  pi.  3.  Migh^o  Jac«  B.  R^  Somer- 
r^ft't.  f>U  V.  Bamaby. 

aade^  it  ihaU  be  Intendal  to  be  ID  the  plaindlFft 

II.  Affiunpfit,    for  that  he  iavhig  fold  and  deRverti  certain 
wares  to  J.  S.  at  the  requef  ojf  the  defendant ^  he  promifed  that  incon^ 
ftderation  the  plaintiff  would  trujt  the  faid  J»  5.  for  the  tvares^  not 
r  362   1   exceeding  100  /.  he  would  pay  for  the  fame  when  required;  and  the 
plaintiifoZ/ifffi  infaBj  thatfuper  indtfiduciam  dedit  to  the  faid  y.  8^ 
and  delivered  the  goods  to  him^  which  did  not  exceed  1 00  /•     After  ver^ 
di£l  for  the  plaintiff  it  was  objected,  that  the  words  fiduciam  dedit 
fuper  inde  might  mean  as  well  before  as  after  the  promife  made, 
and  by  intendment  may  be  taken  either  way  \  befideshe  ought  to 
have  alleged  that  J.  S.  who  was  the  principal  creditor,  had  not 
paid  for  the  wares  -,  for  if  he  had»  then  this  a£^ioa  would  not  lie 
againil  the  defendant ;  but  adjudged  that  the  wori  ft^er  inde  mufl 
f  elate  to  the  promife^  and  that  if  J.  S.  had  paid  the  money  the  defend'* 
unt  ought  to  havefbewed  it;  per  tot.  cur.  adjudged  for  the  plamtiff, 
1  Bulft.  74.  Hill.  1 1  Jac.  Craflc  v.  Johnfon. 
^oph.  iSft.         12.  Plaintiff  counted  that  if  the  defendant  would  deliver  certain 
xLT*  s'  C.  ^^^^^  '^  ^^  defendants  daughter  he  would  pay  for  them,  but  did  not 
adjudged  for  foy  to  whom  he  would  pay.    But  the  court  held  that  this  (hall  be 
the  plain,      intended  of  payment  to  the  plaintiff.     Noy  83^.  Sharp  v.  Rolt. 

tiff.  ,Mich. 

sCar.  B.  R.  Lat.  xsx.  S.  C.  and  the  court  held  it  well  enough.— Ibid.  272.  Sharp^s  tafe, 

9.  C.  adjudged  accordingly.—-— Cao.  C.  77.  pi.  S.  Trin.  3  Car.  in  the  cxchequcr-chaaiber,  Roltev. 
Sharp,  S.  C.  and  judgment  affirmed.  « 

A.  promifed  B.  f  deliver  ft  msny  leadeff  &e*  ftjueb  a  P^^f*  It  was  moved  in  ancft  of  judgment^ 
tltattbeafTampfit  was  to  deliver^but  doea  nufaf  totubem.  But  Walter  Ch«  B.  held  this  exception  not 
food ;  for  when  one  pronifes  another  to  pay  or  deliver  any  thing,  and  fayt  iK)t  to  whom,  tbeidw  wiU 
intend  It ;  and  he  remembered  a  cafe  in  36  £lia.  where  one  promifod  to  deliver  10  quatets  of  peas  at  fuch 
a  houfe,  and  did  not  fay  Co  whom,  yet  it  was  adjudged  good  \  for  there,  and  fo  nere,  he  it  to  deliver  xc 
at  his  peril  at  fuch  a  place,  tlu)ugh  none  be  there  to  receive  it  \  and  if  no  place  be,  then  to  the  perfim, 
though  it  be  not  faid  to  whom  it  fliall  be  delivered,  and  the  delivery  at  the  place  mentionad  indemnifiei 
liim  ;  befides  in  the  principal  cafe  the  declaration  ia,  that  they  were  to  be  delivered  at  fuch  a  place  to 
the  life  of  the  pfauntiff,  «^ich  makes  it  much  the  ftxonger.  Lite  Rep.  S5.  Trin.  4  Car.  in  the  ei;che* 
^uer.    Howard  ▼.  Approbert. 

13.  Affumpfit  for  that  the  defendant  in  conftderatianof  a  marri* 
age^  &c.  inter  alia^  protnifed  to  pay  fo  much  ;  after  a  verdid  for  die 

plainiiffj  the  judgment  was  ftayedj  becaufe  the  whole  promifo 


tftfong  [of  Aflumpfit.1  ^6x 

hifig  ifOirty  It  mufi  ft  HvMly  fit  firth.  AH.  5.  Hill.  22  Car.  B,  R. 
Powell  V.  Watcrhoufc. 

I4«  Cafe,  for  that  the  defendant  affurwd  to  pay  the  plaintiff  %/[  /«  . 
^ut  of  the  freight  <f  e^finp.  It  was  moved  in  arreft  of  judgment, 
becaufe  the  plaintifP  had  not  averred  that  there  was  any  money  due 
fir  the  freight  of  the  ihip }  per  Roll  Ch.  }.  it  is  a  parcel  of  the 
promife  that  the  money  fliould  be  paid  out  of  the  frei^t,  and 
that  it  ought  to  have  been  avowed ;  and  likewife  the  plahitif 
ought  to  have  laid  a  demand  made  of  the  money  to  be  paid  out 
of  the  freight.  Sty.  220.  Trin-  1650.  B-  R*  Chace  v.  Lover- 
ing. 

15.  It  did  not  appear  by  the  declaration  to  ivhom  the  affitmpftt 
vfas  made^  but  it  was  only  i?A^fiper  fi  ajfump/it ;  and  this  being 
inoved  in  arreft  oi  judgment,  the  court  ruled  a  nil  capiat  per  bil' 
lam.     Sty.  255.  HUL  1650.  B.  R«  Coleman  v.  Blunden* 

1 6.  Affumpfit  for  that  in  confideration  quodprocuravit  ^procuraref^  lUym*  ix'u 
y.  S.  ^to  firrender  fich  an  houfi  the  defendant  would  pay  him  i  o A  "Buck  v. 
when  he  fhould  be  required^  hat  did  net  fay  fuper  fi  ajfumpfit  to  pay  s   ^^^^?^ 
after  a  verdi£t  for  the  plaintiff  the  judgment  was  fot  afide  for  thought  th^ 
chisreafon.     Sid.  246.  pL  8.  Fafch.  17  Car.  2*  B.  R.  Buckler  v.  dccJarttioa 
AngeU.  "^^^ 


but 

thought  it  only  matter  of  form ;   but  jodgoient  was  ftayed  until,  &c.  Keb.  t'fl*  pi.  30.  S*  C^ 

mfykigtA  per  curiam  prefer  Keeling.— *— Lev.  164.  S.  C.  and  the  judgment  ilayed ;  for  here  waa  a» 
piomiie,  and  therefore  non  affompfit  waa  noiflue*  S.  C*  cited  and  S.  P*  whene  the  count  waa  ef 

^oods  fold  and  deJiveredj  and  judgmot  seicrfod  ia  crrot*    »  Ld.  Rayrn*  Rep.  I5i6»  Hill*  i  Geo*  a* 
B.  R.  Lea  v.  Welih. 

17.  Indeb»  aiT.  in  an  inferior  court  alleged  that  defendant  was 
indebted  to  him  for  goods  fold,  and  being  fo  indebted,  did  afTume 
infra  jurifdi£iionem  curiae.  Hale  Ch.  J.  thought  it  good  enough, 
for  the  indebitatus  is  but  the  inducement  to  the  oniony  but  the  affumpfit 
is  the  ground  of  it  $  for  this  is  not  an  aflion  of  debt  but  adiion  on  r  263  ) 
the  cafe,  and  the  alleging  the  indebitatus  is  only  to  ihew  that  it  is 
not  a  debt  upon  a  judgment,  nor  an  obligation,  nor  a  rent;  fo 
that  if  he  had  faid  indebitatus  for  goods  generally,  it  had  been 
good  enough.  Twiiden  and  the  pra^ticers  affirmed  the  practice 
K)r  10  years  to  be  otherwife;  but  Hale  and  Wilde  never  knew 
it  fo  for  many  more  years;  and  Hale  took  a  difference,  that  if  he 
had  faid  wares  fold  atfuch  a  place  Yitfhould  have  faid  infra  jurifdu>- 
tionem  curia ;  but  if  no  place  appear,  and  the  affumpfit  be  alleged 


infra  jurifiiiSlionem  curia^  it  is  well  enough*^     Advifarc  volunt* 
ireem.  Rep.  104.  pL 

1 8.  Affumpfit,  iccm  for  that  the  defendant  being  excommunicated  2  Ler.  1 19* 


reem.  Rep.  104.  pL  tia.  Mich.  1673.  B.  R.  Anon. 


at  the  pro/ecution  of  the  plaintiffs  (church^wardens  )  for  not  paying  a  ^^""^ 

tax  towards  the  repair  of  the  churchy  and  in  conftdeVation,  that  the  bi"  '^^^^  CoV- 

ftit^  at  the  inftance  and  requefl  of  the  faid  defendant  would  abfolve  him,  t  iKcwoon 

be  promifid  to  pay  the  money  to  the  plaintiffs,  &c.     It  was  moved  in  |*  ^'y^ 

arreft^f  judgment,thathere  was  no  confideration  on  the  part  of  the  ^^^  J^^^^^ 

plaintiffs  to  raifcthis  promife;  but  judgment  was  given  for  them;  munUatienef 

for  it  cannot  be  intended  but  that  thebiihop  abfolved  him  at  their  '^',f;^'^" 

itqueft,  and  would  not  have  done  it  but  on  account  of  the  pro-  ^^Xt  t^ 

1 1  mife 


|6j  aSfOfUl  [of  AiTumprit] 

Mendant  .  mifc  to  pay  thc  monqr  to  theim    Vent*  2974  Tiitf.  aS  Cafj 
J^IJ^ilJ:     B.  R.  Curtis  &  ar  v.  CoUingwood. 

ment  for  tlw  pUintiflFf*  '  ■■Frpem*  Rep.  i&i*  pi.  3sS.  i.  C«  etcepiifta  tm  CaktB*  IccMft  it  witf^ 
mr  aUiged  tbm  tte^wert  cbkrcb-vftrdem  at  the  t'uu  tf  thtfrwm^e  made,  wbocby  it  aiighc  li^peir  that 
they  hiid  a  right  to  demand  the  money,  and  (b  chey  may  be  ai  mere  ftringen.  £uc  had  it  been  in  con- 
fidentton  diarthe  plaimifTs  conlbidrtnt,  or  wottld  hocobftnidl  Jt,  or  that  dicbtfliop  at  their  inftance 
«DttJd  abfohre  it,  it  woaid  have  been  weU  enoogb }  per  Twifileii }  fisd  aaoc  d«biti?«saC)  ani  sdjornacar* 
Alcenrards  judgment  wai  given  for  the  plaintiff. 

194  In  indeb.  aflf.  the  words  in  canfidiratiom  inde  were  I^  out  ^ 
and  held  well  enough,  for  it  being  well  alleged  that  he  was  in- 
debted, the  law  railes  the  promife,  and  they  tould  not  but  intend 
it  to  be  in  confideration  of  that  debt^     2  Show*  x^o*  pL  178*  IfilU 
33  &  34  C^f*  ^-  B.  R.  Tyler  y.  Bendlowe/ 
SMod.3os.       20.  Aflumpfity  qwd  cum  ti>e  defendant  nvas  indebted  to  him  in  5  /• 
▼.*Row  *    fi^  money  lent^  andfromifed  to  pay  g  cumque  etiam  at  tie  re^toBofthe 
S.  C*  and     defendant  the  plaintiff  found  horje^meathr  J.  S.  fuper  fe  affumpfit  ,- 
^  pUintiff  and  fays  not  that  the  drfendant  fuper  je  affum^*    It  was  afligned 
^1^  1^'      for  error,  that  J*  S«  might  as  well  be  the  perfon  promiling  as  the 
being  after    defendant }  and  the  promife  is  the  gift  of  the  araon ;  and  an  in- 
Ph^^ffde    <^^rt^^"^y  '^^  ^^  cannot  be  cured  by  intendment  after  verdi£l.  Sed 
dared  upon'  P^^  c^'*  ^^  being  faidpofitivety  atjlrfif  that  the  defendant  fuper  Je  e^ 
%  fpecial       fumpfity  and  then  cumque  etiam,  Uc.  xktfame  nominative  fiaU  go 
JP^J^"*     to  ail  the  promfet  \  and  by  reafon  of  the  word  (etiam)'it  cannot  fc 


and  the  de-  intended  of  a  promife  by  J.  8.  for  he  had  not  promifid  hefore. 
fcndantythat  Judgment  after  verdid  affirmed.  2  SaOc  663.  pi.  4.  Mich.  8  W. 
thepUintiff   3.  B.  R.  Roev.Gatchoufe. 

moold  con-     "* 

vey  to  him  an  |ioo&,  ftc.  and  that  the  defendant  (hould  pay  tiie  plaintiff  1 35  !•  Then  he  layi  motnaV 
fromifes,  cumque  eciaro,  in  confideration  that  he  (the  plaintiff)  had  by  leafe  and  releafe  coovtyed  ddtn 
Jofepbo  (the  defend«nt)  the  faid  houfe,  fuper  fe  anumpfit  to  pay  the  moBey»  Ac.  It  wti  moved  in  ar- 
icA  of  judgment  that  the  declaration  was  ill»  becaufe  the  plaintiff  did  not  fet  forth  that  tho  defendant 
fuper  fe  affumpfit ;  but  adjudged  for  the  plaintiff  by  3  juftices  \  contra  Blencow,  that  thole  worda 
ciameue  etiam  might  be  conftrued  moreover,  and  conjoin  the  id  promife  to  the  perfen  rightly  named  in 
die  firft  promife^  befidea  this  was  after  a  verdift^  which  core*  want  of  form  |  fcr  Tr^^Ch.  J« 
|.atw.  233.  Hill.  9  W.  3.  Stanhope  v.  Butkr* 

at.  Vlzintiff  counted  that  the  defendant  the  6th  ^  May  169^, 
in  cenfideration  that  the  plaintiff  had  provided  Urn  £etfor  \to  weeks 
tunc  prateri^  promifed  to  pay  htm  7  /.  per  week,  and  that  the  defend** 
zi^t  pofieof  viz.  the  6th  of  May  1695,  in  cof^deration  that  the  plain-' 
tiff  had  found  him  diet  for  the  fpace  of  120  weeks  then  pally  p¥b* 
[  364  ]  fnifed  to  pay  the  plaintiff  tantum  quantum  mereret  for  dae  faid 
weeks }  and  moved  in  arreft  of  judgment  that  the  defendant  i& 
twice  charged  for  the  fafhe  things  the  120  weeks  in  the  quantum 
meruit  being  not  faid  to  be  others  from  thofe  in  the  fpecial  pro- 
mife, as  it  is  ufually  faid  in  thofe  cafes.    But  the  court  held  that 
though  (aliis)  be  generally  faid,  yet  feeing  it  did  not  appear  they 
were  the  fame  (for  there  is  no  precife  time  laid  when  thefe  lao 
weeks  were)  they  will  not  intend  them  fo  as  to  deftroy  a  promife 
otherwife  well  kid  \  and  therefore  the  plaintiff  had  judgment.   12. 
Mod.  157.  Mich.  9  W.  3.  Weft  v.  Cole. 
J  Salk.  04.        22.  In  debt,  one  never  lays  a  promife  but  only  the  debt ;  but 
s.'  p!  does     ^'^  affumpfit  there  is  a  contract  in  law  to  pay  what  you  received  te 
a^t  a'ppe^.    another's  ufe  \  and  though  a  promife  be  Lud  ever  fo  exprefs^  yet  if 

you 
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you  do  tibtfiiv>  thi  caufe  of  the  promife  it  will  not  bear  an*  af* 
fumpiity  though  you  give  ever  fo  juft  a  debt  in  evidence ;  becaufe 
it  may  be  debt  by  fpecialty)  or  a  rem,  whereof  affumpfit  does  not 
lie,  if  it  be  not  for  forbearance  of  the  payment  after  it  is  due. 
-60  it  will  not  be  enough  to  fay,  that  the  defendant  being  indebted 
to  you  in  fo  much  money,  he  promtfed  to  pay  you,  even  after  ver- 
*dia.  Per  Holt  Ch*  ].  la  Mod.  511.  Pafch.  13  W.  J.  B.  R.  ift 
cafe  of  Palmer  v.  Stavely. 


(Z.  11)  Affumpfit.  Declaration.  What  is  good 
fetting  forth  of  the  Promife  in  a  Quantum  Meruit^ 
And  ia  what  Cafes  a  Quantum  Meruit  lies. 

I.  |N  tndeb.  njfl  (S^  quantum  meruit ^  there  vmijuJgment  by  default p 
^  and  a  writ  of  inquiry  and  entire  damages  given.  Upon  a 
writ  of  error  in  B*  R.  it  was  objected  that  one  of  the  promifes 
was  ill ;  for  it  was  in  confideration  that  the  plaintiff  would  let  the 
defendant  have  meat,  drink,  &c.  he  promifed  to  pay  quantum 
rationabiliter  W/r^/,  when  it.ihould  be  (valebant)  at  the  time  of 
the  promife ;  but  the  judgment  was  affirmed.  3  Mod.  190.  HilL 
3  Jac.  2.  p.  R.  Bowyer  v.  Lentball. 

2.  The  confideration  may  create  a  debt  thoush  that  debt  be  not 
reduced  to  a  Certain  fum,  as  where  the  plaintifFym/z/i  meat  and 
drink  for  the  defendant  at  his  requeft*  2  Vent.  182.  Hill.  2  &  3 
yr.  &  M.  in  C.  B.  Webb  v.  Moore. 

3*  Quantum  meruit  lies  for  ferving  as  a  comn\iflioner  on  a  torn-' 
miffton  to  examine  witneffei,  i  Salk.  330.  pU  i.  Mich.  3  W.  &  M. 
in  B.  R.  Stockhold  v.  Collington. 

4.  The  very  taking  up  goods  implies  a  contra^  to  pay  for  them 
what  they  are  worth.  Cumb.  426.  Trin.  9  W.  3.  B.  R.  ia  a 
note  in  cafe  of  Hayward  v.  Davenport. 

5.  Curate  being  removeable  at  the  will  of  the  parfon,  catinot 
prefcribe  for  a  pen/tony  but  his  remedy  muft  be  by  quantum  meruit. 
2  Salk.  506.  Hill.  10  W.  3.  B.  R.  Birch  v.  Wood. 

6.  Quantum  meruit,  for  that  at  the  defendant* s  reque/l  he  had  done 
fuch  anafuehfervicesforhimf  the  defendant  promifedy  in  confideration 
thereof,  to  pay  him  quantum  mereretur^  as  mvich  as  he  fhould  de- 
ferve.    It  was  moved  in  arreft  of  judgment,  that  the  confideration 

being  paft,  it  ihould  have  been  quantum  merebatur^  or  meritus  fuiC-  [  3^S  1 

fet.    Holt  Ch.  J.  afked,  if  the  prefent  tenfe  of  the  potential  or  con- 

jun^ve  mood  be  the  (ame  with  that  of  the  indicative,  as  in  the 

cafe  of  quod  recuperat,  in  all  judgments,  which,  if  tranflated, 

muft  be  made  (do  recover),  why^  (hall  not  theprseter-imperfed  tenfe 

of  both  moods  be  the  fame  ?  And  if  this  had  been  merebatur, 

you  had  allowed  it  good.     And  the  merit  is  not  pail  when  the 

work  is  done,  but  continues  till  fatisfaAion.     And  the  plaintiff 

had  judgmenr.     7  Mod.  io<$.  Mich,  i  Ann.  B.  R.  Clerk  v.  Tew- 

daU. 

.  7.  Affumpfit,- 
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Rtynk       j^  Afliunpfiti  for  that  the  defcndantj  in  conjidera&n  the  plcin^ 

S^.'adV'  ^»fOuld pravidt  him  ftttat  and  ibint,  he  promfed  to  pof  as  much  as  3be 

judged  for  pkdnti^  habere  nurvit.    It  waa  moved  in  arreft  of  judgment  that 

^^  ^^^  meruit  (hould  have  been  meruerii.   But  judgment  for  the  plainti£F; 

lay«*"tfcw^  for  per  cur.  ther  muft  take  the  words  of  the  declaration  to  be  thp 

sueftion  Very  words  of  tne  promife  \  and  then  the  court  ought  not  to  pur* 

£emstDhim  fu^  ^  granmiatical  fenfe,  which  makes  the  promife  void,  but  to 

ther  the  ^  conftrue  it  fo  as  to  make  the  parties  mean  fomewhat*    2  Salk*  558* 

plaintiff  pL  3.  Hill.  4  Ann.  Moverly  v.  Ley* 

«ught  not 

ft»  luve  purfued  the  inteat  and  fflcaning  of  die  promUe  in  hit  declaridoo. 

8.  In  cafe  tlie  plaintiff  declares,  that  the  defendant  being  indebted  to 
the  plaintiff//!  10  Lfir  horfe  meat^  in  confideradon  thereol  promifed 
to  pay  to  the  plaintiff  at  much  as  he/bouU  defer^je.    After  verdi£b  for 
the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  afum  certain 
9  ^ould  not  be  a  confideration  far  an  uncertainty^    Suppofe.the  jury  had 

given  III.  IDS.  that  could  never  be  a  good  confideration  for  more»- 
But  per  cur.  it  is  well  enough,  and  the  plaintiff  has  eieBion  to 
bring  his  a£lioa  upon  either.  11  Mod*  134.  pL  15.  Trin.  6  Ann* 
B.  IL  Squire  v.  Yendon* 

(Z*  12)     AfTumpfit.     Breach.     How  to  be  afSgned 

of  the  Promife. 

%•    A  Sfumpfit,  for  that  he  wis  indebted  to  7.  S.  in  40  x.  the  de» 

**  fendantf  in  confideration  that  he  had  delivered  40  /.  to  hitn^ 

eUpromi/e  to  pay  it,  and  difcharge  him  againjl  J,  S.  and  alleges 

that  he  had  not  difcharged  him,  hwtfuffered  him  to  he  fued  for  the 

^s.  by  the  executor  of  J.  S.  but  doth  not  allege  that  J.  S.  was  dead. 

After  judgment  for  the  plaintiff  this  was  ailigned  for  error ;  but 

the  court  held  it  to  be  well  enough,  for  that  the  plaintiff  dire£lly 

alleged  that  he  had  not  difcharged  him,  and  the  other  matter  is  but 

circumftance }  and  the  judgment  affirmed.    Cro.  £.  98.  pl»^3« 

Pafch.  30  Eliz.  B.  R.  Coke  v.  Barrow. 

Le.  11^.  pL       2.  Affumpfit,  in  confideration  the  defendant  retained  the  plaintiff' to 

167.  Delia.    gQ  to  Paris  tipon  his  qcc^ons,  the  defendant  promifed  to  give  him  fi 

^'^c'    ^^^  ^  would  content  him.     In  affumpfit  the  plaintiff  alleged  that 

adjudi^d  ac-  he  went  thither,  and  was  content  to  take  251.  which  he  requefted 

cordiBfiy.      the  defendant  to  pay,  but  he  refufed.    It  was  holdcn  by  the  court 

that  the  adion  did  well  lie,  though  the  plaintiff  Z&^tt;^^  not  time  tior 

place  when  he  gave  notice  of  his  content  \  for  the  place  is  not  material 

nor  iffuable.  ,  And  adjudged  for  the  plaintiff.    Cro.  £•  132.  pi.  8. 

Pafch.  31  Eliz.  6.  R.  Debavoy  v.  Haffal. 

|4.  113.  pi.        3.  Aflumpfit,  for  that  in  confideration  he  bad  paid  to  the  defendant 

by  Gawd^*  4^  ''  f^  ^^  ^^^  ^f  J'  ^'  ^"  I^^>  ^^  defendant  promifed  to  deliver. 

accordiogly,  him  alf  the  bonds f  ccc.  wherein  the  fon  flood  bound  to  him.     It  was 

bacjio  men.  movcd  in  arreft  of  judgment,  that  the  plaintiff  had  not  averred  thai 

ilmt.  ^  the  defendant  had  bonds  in  which  the  fan  was  bound  to  him.     Gawdy 

J.  faid  that  he  need  not  allege  what  the  deeds  wercj  becaufe  he  is 

^  not 
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Itot  to  tecoyer  the  bonds,  &c.  but  damages  fof  detaining  tKem* 
And  the  plamtifFhad  judgment.  Cro^  £liz.  133*  pi*  1 1*  Fafch.  31 
tliz.  B.  R.  Mulket  v*  Cole. 

*  4.  Aflumpfit,  in  confideration  the  plaintiff  hadfued  the  defendant^ 
ififid  were  at  ijfne^  the  defendant^  in  confideration  he  would  furceafe  hit 
Juit^  promifedhim  to  affign  him  fuch  a  leafe,  and  to  pay  him  his  cojlt 
rffuit :  and  alleged  he  had  furceafed  his  fuit,  but  that  the  defen-* 
dant  had  not  amgned  his  leafe,  nor  paid  his  cods  of  fuit.  It  was 
moved  in  anreft  of  judgnient,  becaufe  he  did  not  allege  what  cofts 
he  expended.  The  court  held  it  not  good  for  that  caufe,  if  the  de« 
fendant  had  demurred  upon  it,  but  taking  iiTue  upon  it^  he  fhail 
not  now  take  advantage  of  it.  And  fo  the  plainti^  had  judgment. 
Cro.  E.  276*  pi.  4.  Pafch.  34  Eliz.  B.  R.^  Fox  v.  Goodfoiu  0    i>  ft^ 

5.  Aflumpfit,  in  confideration  that  the  plaintiff  would  furctafe  his  in'pi.^'chci 
fuit  againft  the  defendant  in  chancety,  hefromifed  tofave  theplain^  s.  c.  as  ad- 
tiff  harmlefs  from  all  anions  which  might  be  brdught  againft  him,  judgc<|Tfin, 
for  or  concerning  a 4eafe  affigned  by  him  to  thi  plaint ff,  and  averred  ^!  b.'    *, 
that  he  did  forbear  to  proceed,  and  that  a  ftranger  had  brought  Amimpric 
an  a&ion  on  the  cafe  againft  him  in  B.  R.  ratione  dimiifionis  prx'd.  /""  '^"'^^^ 
^nd  tlyat  the  defendant  had  not  faved  him  harmlefs*     After  ver-  J^^'ol: ga'icn 
di£l  and  judgment  for  the  plaintiff,  it  was  affigned  for  error  becaufe  •/  ^cc  /.  tb^ 
the  plaintiff  did  not  Jit  forth  certainly  what  oBion  was  brought  againjl  ^^f  ;''/j'J 
him^  or  that  it  loas  brought  for  a  matter  in  effe  at  the  time  of  the  prO"  f^^^.^  ;,:„ 
mife  made.     And  for  thefe  reafons  the  judgment  was  reverfed.  'harmirf^; 
Moor  705.  pi.  985.  Morfc  v.  Roffc.  |.:t:;t'5* 

flecdtd  upon  that  hondi  ard  ^  recovery  tad  hy  due  courfs  of  /.rw,  the  d( fendant  hid  re*  faved  km  barm* 
iefs.  The  dcfcAdast  affigned  for  error,  bcQiuf^  it  it  not  al/eged  tow  he  impUadtd  b'.m^  a^-d  reccvtred^ 
iut  generally  imp]acitai)ec  Sc  recuperafTct.  Scd  aon  allccatur  j  for  that  is  fuiiicieat,  sM.tixutjhcwiitg  thp 
reeerd*     Cro.  J.  lo.  pK  24.  Palcb.  i  Jac.  B.  R.  Fofter  v.  Clement. 

.  6*  Aflumpfit,  for  that  the  defendant  had  dijlrahied  6  oxen  of  i/. 
the  plaintiff  for  a  quit^rent  due  to  the  bailiffs  of  B.  the  deftrifuwty  in 
€9nfideration  that  H»  had  paid  the  money  for  the  redemption  of  the  calile^ 
affumtd  upon  requeft^  to  (hew  to  H.  or  to  fuch  other  per/on  or  perjms 
as  hefhould  name,  a  ftmcient  record  to  charge  the  fnid  lands  ivith  the 
faid  qmUrentf  and  alleges  that  he  appointed  B.  to  fee  the  f aid  record^ 
and  rtquefled  the  defendant  tojhew  it  to  B.  but  that  he  had  not  Jhewed 
^  the  faid  B*  any  fufficient  record  to  charge  his  lands.  It  was  moved 
in  arreft  of  ju4gfnent,  tliat  the  fufficiency  of  the  faid  record  will 
by  this  means  ^c  reierred  to  the  lay-gents,  whereas  the  plaintiff 
might  have  pleaded  that  he  did  not  (hew  any  record,  and  fo  the 
jury  might  have  inquired  of  it.  Sed  non  allocatur ;  for  though 
the  plaintiff  might  have  laid  the  breach  generally,  as  that  he 
ihewed  not  any  record,  yet  as  it  is  laid  it  is  good  enough,  it  being 
moft  proper  to  lay  the  breach  as  the  promife  was.  Yelv.  38.  Mich* 
X  Jac.  Heyford  v.  Reeve. 

7.  Affumpfit,  for  that  the  defendant  was  poffeffed  of  17  iodd  of  Sutftht 
mfool,  and  there  was  a  colloquium  between  them  for   1 5  todd  of  the  communi- 
fcdd  17  toddy   to  be  chofen   by  the   plaintiffs    &c.     The  defendmt^  been  m  be- 
in   confideration  of  6L  to  be  paid  at  fuch  a  day^   ts^c,  promifd  to  fore,  and 
deliver  to  the  plaintiff  pr^dia,  15  todd  oi  vfOo\\  and  avers,  that  ^^^^^"J^"/*** 
edthough  he  was  ready  topay^  (sfc,  yet  the  defendant  had  not  delivered  upona  pro- 

You  I.  £  e  the 
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«^*«»^  the  faid  15  todd,  &c.  It  was  moved  in  arrcft  of  judgment,  1)C* 
^^^\^  caufc  he  doth  not  Jhenv  that  the  hLihttiff  had  made  any  eUEtion  of  the 
wtb'Mtfaj^  15  toddy  which  is  quafi  a  condition  precedent,  and  aft  z€t  firft  to 
tS^C*'^  be  pcrfonned  by  the  plaintiff,  before  the  defendant  was  obliged 
mife^it  '™"  ^y  "*®  promife  to  do  any  thing ;  quod  fuit  conceflum  per  tot.  cur. 
found,  the  And  by  Fopham  this  is  much  enforced  by  the  word  (prad.)  which 
vlaintifrniaU  canmt  refer  to  any  ether  thing  hit  to  the  communication ,  by  ivhich  the 
meat  •  for  P^^^^\ff^f  ^*^  own  JbiHuing  ought  to  make  an  eleBion  ;  and  fo  it  ap- 
tbe  e9i/»f»i-    pears  to  be  his  own  default.      Adjudged  againft  the  plaintifT* 

Iw"  w**    ^^'^-  7^'  ^^^^'  3  J*^-  ®-  ^-  R^y^cy  ^-  Alexander. 

mud  theprvBtfi  AiJo/Mte\  per  Popham.     Yelv.  76.  per  car.  in  S.  C. 

*  5o  if  it  affean  the  difcndMt  kaihf.ld  atu  9/ the  icddt  bef.n  tUffwn^  thii  had  deftroyed  thededion 
of  the  platntiff»  and  made  the  promife  abfolote.  So  if  tbt  defendant  tpemid  tiotjuffer  thtpUiMt'fi  fftt 
the  vwdf  that  he  might  make  his  ele£bion  j  for  thii  will  excule  the  a£l  on  the  part  of  the  plaintiff  to 
he  performed,  and  have  been  a  default  in  the  defendant;  per  Popham.  Yelv.  76.  Mich.  3  Jac.  in 
cafe  of  Ray  nay  v.  Alexander. 

Ydv.  16S.  8.  Aflumpfit,  for  that  the  defendant  in  conf  deration  the  plaintiff 
T^d's  ^C  vfould  marry  his  eoufin^  promifed  he  would  give  him  lOoL  and  faid  he 
adjudged  for  married  her  fuch  a  day  and  place.  It  was  moved  in  arreft  of 
the  plaintiff,  judgment,  bccaufe  it  was  notjhe^vn  that  he  had  given  the  defendant 
TT7  Brum-  *^o^^^  of  the  marriage.  But  a  precedent  in  point  between  Morley 
ley  ▼.  Todd  AND  HoDGES  in  the  exchequer  chamber  being  fhewn,  where  judg- 
s.  c.  ad.  ment  was  affirmed,  the  court  refolved  it  was  good  enough ; '  for  it 
ihe^plaintiff.  *'  *  neceflary  intendment,  that  when  after  the  marriage  he  re- 
quefted  the  money,  that  notice  was  given  of  the  marriage.  Cro* 
J.  228.  pi.  4.  Mich.  7  Jac.  B.  R.  Bradley  v.  Toder. 
Yelv.  175,  p^  Aflumpfit,  for  that  the  defendant  being  indebted  to  the  plaintiff 
Rock,  S.C.  '^  ^oLfor  wares y  l^c.  promiffd to  pay  ante inceptionem proitimiitineris 
■djudged  ac-  rf  the  plaintiff  to  London ;  'and  alleged  that  on  the  2^^  day  of  February 
nrdrngly.--  following  incepit  iter  fuum  to  London^  but  did  net  fay  proximum^  for 
7*Mod.  145.*  which  caufe  it  was  held  ill ;  for  the  duty  grew  upon  the  com- 
hy  Holt  ch.  mencemeiit  of  his  next  journey.    And  adjudged  for  the  defendant. 

all  icafon ;  for  if  it  was  the  next*  then  by  their  own  confeiHon  the  aftion  lay  ;  hut  if  it  were  not  the 
next,  chen  th«re  was  another  journey  before,  and  then  too  the  action  was  well  brought.  S.  C* 

cited,  and  denied  to  be  law.    1  Ld.  Raym.  Rep.  S3 9.  Midi.  1  Ann. 

I  Bttlft.  37.        I  o,  Aflumpfitj^r  that  the  plaintiff fuffered  the  defendant  to  occupy 

judged  for      *  ^nf^i  ^^^  defendant  promifed  tofave  the  pknntiff  harmlefs^  and  alfo 

the  plaintiflTi  to  pay  2  d.for  eatery  farthing'^vorth  of  damage  the  plaintiff fball fiiflainf 

per  tot.  car.  ^c.  and  declared  that  by  negligence  of  the  defendant  the  houfe  ntnu  burnt 

bythuooii^  do^^'h  ^^  that  he  had  not  faved  him  harmlefsy  nor pedd  the  2  d.  for 

60a  the  de-    every  farthing'Worth  of  lofs^  &c.     It  was  moved  in  arreft  of  judg** 

***"^  "     ment,  becaufe  he  did  not  fhew  how  many  farthings  damage  hefuflain* 

'    *      edy  and  therefore  nil  capiat  per  billam  was  entered,  per  tot.  cur. 

for  the  court  cannot  intend  but  that  the  jury  have  given  damages 

as  well  for  the  not  faying  harmleis  as  for  the  farthing-worths  of 

the  lofs.     Yelv.  220.  Pafch.  10  Jac.  B.  R.  Coveney  v.  Wooden. 

1 1 .  Plaintiff  counted  tliat  defendant  entered  into  a  flattite  not  to 
affign  over  his  leafe^  which  being  forfeited  by  his  afjigning  the  Itffcy  be 
promifed  to  pay  the  plaintiff  20  /.  in  confideration  he  would  forbear  tofite 
him.  It  was  moved  that  here  was  no  confideration,  becauie  it 
does  not  appear  that  the  Jlatute  was  forfeited^  it  not  being  fbewn  by 

2  what 


tvhat  conveyance  he  had  a^gned,  but  only  in  general  that  he  had 
'  ai&gned  over  without  fhewing  how.     But  it  was  held  good,  and 
judgment  for  the  plaintiiR     2  Bulft.  262.  Mkh.  12.  Jac;  Simpfon 
V.  fowcll. 

12.  The  count  Was,  that  the  defendant  being  itidebfed  to  him 
in  I  go/,  in  confideration  of  forbearance  till  fuch  a  ^^y^'proynifedio 
pay  50/.  at^one  day^  and  50/.  at  another ^  and  averred  that  he  had 
not  paid  the  100  /.  modo  tsf  forma.  It  was  moved  in  arrefl  of  judg^^ 
xncnt,  becaufe  he  had  not  averred  the  nonpayment  of  each  50  /.  at 
thefeveral  days  fever  ally.  But  Coke  Ch.  J.  thought  it  well  enough 
after  verdi£t.  And  judgment  for  the  plaintiff.  RolK  Rep.  404^ 
pi.  32.  Trin.  14  Jac.  B.  R.  Pete  v.  Tongue. 

12.  Affumpfit,  for  that  in  confideration  of  a  fum  of  money  paid  to  j^ulft-^ti. 
the  defendant^  he  promifed  to  take  the  plaintiff^  s  fin  apprentice  for  feven  ^^^^  ** 
jears^  and  to  find  him  meaty  drink,  and  cloaths,  &c.  durante  ter-  s.  C.  ad« 
mino  prsediclo ;  and  affigns  the  breach  in  not  finding  him  meat,  j*<ig«i  ^ 
&c-  durante  termino  apprenticii ;  but  did  not  aver  in  his  declara-  \l^^  a^^y 
tion  that  he  put  him  apprentice,  or  that  the  defendant  accepted  him  as  though  at 
apprentice :  and  this  being  moved  in*  arrcft  of  judgment,  the  de-  ^'[ftiW  »»• 
claration  was  held  ill,  and  judgment  for  the  defendant.     Cro.  J.  ^^opinloa 
406.  pi.  I.  Mich.  14  Jac.  Talkorn  v.  Wrigg.  for  the 

13.  Affumpfit,  for  that  he  bargained  with  B.  to  fell  and  deliver  ^I^^q  - 
iim  i^ofione  of  nvool  for  ii/^L  to  be  paid  at  a  day  to  come,  and  that  I  3^°  J 
the  defendant  in  confideration*  he  would  deliver  the  faid  wool  to  B*  be-- 

came  fide  jujforfor  the  faid  B.  affumendo,  &c.  to  the  plaintiff  to  pay, 
ice.  It  was  moved  in  arreft  of  judgment,  becaufe  he  grounds  his 
declaration  upon  the  affumpfit,  whereas  there  is  no  affumpfit  but 
that  he  became  fide  juffor  \  and  then  it  ought  to  have  been  fhewed 
that  the  principal  hud  not  paid  it,  being  demanded,  and  fo  have  alleged 
tlefault  in  him,  and  afterwards  a  demand  ofthefurety  ;  and  of  that 
opinion  were  all  the  court  (abfente  Mountaguc,)  wherefore  judg- 
ment was  for  the  defendant.  Cro.  J.  500.  pL  9.  Mich»  16  Jac, 
B.  R.  Batefby  v.  Brookibcck. 

14.  In  afliimpfit  the  count  was  of  zpromife  fo  pay  at  Lady^lay,  r,^^*^ 
vel  circiter  illnd  tempus ;  and  alledged  that  it  was  not  paid  at  the 

day,  nor  within  40  days  after.  Notwithftanding  the  uncertainty 
of  drciter,  judgment  was  given  for  the  plaintiff;  becaufe  it  ap- 

Scared  that  the  money  was  not  paid  when  the  fuit  was  commenced. 
oy  id.  Taylor  v.  Cnarey. 

15.  The  defendant  promifed  ift  of  March  to  deliver  the  plains 
tiff  1.0  quarters  of  bariey  the  next  fsed-tint» ,  without  fhewing  ttyhen  the 

feed'-time  was ;  but  the  adion  not  being  brought  till  half  a  year 
after  the  promife,  and  the  feed-time  being  between  the  ptomife 
and  the  ad^ion,  jutlgmcnt  was  given  for  the  plaintiff.  Godlx  350. 
pi.  445%  Trin.  21  Jac.  B.  R.  Totnam  Vk  Hopkins. 

f  6.  Affumpfit  againft  an  executor,  for  that  J.  S.  the  iefiator  pro*  Aflumpfit^ 
mifed  the  plaintiff,  who  had  married  his  daughter,  that  hu  would  give  ^^  1^?^,^* 
him  as  good  a  portion  as  he  Jhould  give  to  any  of  his  children ;  and  ai-  in  ta^JUtrom 
Jegedthat  J*  S.  gave  to  fuch  a  daughter  fo  much,  &c.     It  was  moved  ?^.'^L 
In  arreft  of  judgment,  becaufe  the  plaintiff  did  not  fet forth  the  time  tv-'^^Kutrm 
Vfben  J^  &  gavefo  much  to  fitch  child,  and  it  may  be  that  he  gave  i>.htd^^ 

£  e  2  it 
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ter,fr.mfed  it  bcfofc  hc  midc  thc  pTomifc  to  thc  plaintiff,  and  tKcn  the  pfO^ 
I*  i^^L?,  nwfc  quod  daret  would  not  extend  to  it ;  per  Whitlock  J.  this 
«s  mu<b  as  may  be  intended ;  but  Jones  and  Doderidge  e  contra,  that  a  de- 
hegayiin  clarjtion  iliall  not  be  taken  by  intendment*  Lat.  203.  Mich.  2 
^itbaly     ^^^'  Almot  V.  Pickton. 

tber  daughter  ;  and  all/geJ  he  marked  S.  wdtbrnt  T.  bad  3  damghttn^  vi«.  Z»  A>  tmitheUU  5.  twd 
that  T.  gcnit  tr.  tuarr'iagt  t:  J,  S.  who  wtarr'ud  A*  1 00/.  and  a  Und  0/  lOoJ»  f^fajf  bbm  50  f.  wurt  after 
its  deeta/ff  if  A  or  arj  Jfue  tf  her  bcdy  nvtre  then  Vrv'wg ;  and  afligas  thc  breach  that  T.  paid  bim  »nff 
40/.  iir  bis  fift-tinu,  andtbat  be  refuirtd  tf  the  dtfeadant^  Vfbo  bad  ffifh  f^  ^'*  and  a  band  fir  tkt 
paymnt  tf  ^o  /.  more^  arj  averred  ftat  A*  bad  ijfne  oTtvg.  U  was  moved  in  ancjt  of  judgment,  that  the 
promife  to  give  as  much  as  to  any  other  daughter  extends  only  to  money  given,  and  not  to  the  bond*  But 
if  it  did  extend  to  the  bond,  then  it  onght  to  have  been  avenvd  that  S.  or  fome  iflue  of  her  body  was 
aiive,  suid  not  that  A.  had  iflue  alive ;  and  of  this  opinion  were  all  the  court,  hot  chiefly  for  the  %ii 
point ;  bat  as  to  the  firfl  they  differed,  wherefore  it  was  adjudged  for  the  defendant.  Cio.  C.  i86. 
pi.  5.  Pafch.  6  Car.  B.  R.  Cule  ▼,  Thorn's  Executors. 

f^ocbtt  ^  '^'  ^^^^V^^^9    ^^^  *^^  ^^'^  defendant  having  dtfcourfe  nvlth  the 

Kbgfton,  *  P^^^^jjF  fi^  ihe  marriiige  of  one  M.  oj^rtned  that  her  portion  was  600/. 
S.  C.  ad-  and  in  conftderation  he  would  marry  her^  and  promife  to  fettk  fucb 
Se**Ui^'  ^^^^^fi^  her  jointure^  proniifed  the  plaintiff  to  pay  him  1 00  /.  fa*/r- 
tiftj  andif  f^am  faceret  to  him  the /aid  portion  of  600 1,  and  that  he  at  his  re*- 
fljehadfuch  qucft  married  her,  and  that  the  defendant  had  not  paid,  ncc  fir- 
thrdlftnd-  ^^^  faccret  to  him  thc  faid  600 1.  It  was  moved  in  arreft  of 
ant  might '  judgment,  becaufe  notjbevjed  that  he  might  not  have  the  faid  portion^ 
have  pleaded  or  that  M.  had  not  fuch  a  portion.     But  the  court  held  3ic  declara- 

•Affump.  ^^^  6^^ »   ^^^  ^^  *  P^^^^^s  the  words  of  the  aflumpfit  in  thc 

fit,  &c.  upon  breach  alleged,  and  thefe  words  tantamount,  that  hc  would  war- 

a  prtmijt  rant  he  (hould  have  fuch  a  portion,  with  his  wife.     Adjudged  fot 

"^nlltaiM  ^"^^ Plaintiff.    Cro.  C.  202.  pi.  5.  Mich. 6  Car.  B.  R.  Pilchard  v. 

hwfts  h  Kingfton. 

jucb  a  daf 

in  as  go9d  pRght  as  tbty  vert  af  the  lending^  or  f  pay  lo  /.  for  avery  \  borfi  ^fi  dammfeJi  and  the 
breach  afligned  was  that  Me  of  the  berfis  tuas  not  returned  till  after  that  ttme^  and  the  other  nut  returned 
at  all  I  and  this  was  adjudged  no  good  afllgnment,  becaufe  it  did  not  purfue  the  whole  promife,  which 
was  to  return  diem  by  fuch  a  day,  cr  pay  toI.  per  horfe  ;  and  fo  judgment  in  the  marihaUca  was  re- 
reried.    Sid.  440.  pi.  8.  HilL  zi  Car.  z.  B.  R.  Wright  v.  Johnfon. 

18.  In  aflumpfit  it  was  agreed  per  tot.  cur.  that  where  there  it 
a  mutual  promife,  viz.  A,  protmfeth  B.  to  do  ftuh  a  things  and  B. 
promifeth  A*  in  conftderation  thereof  to  do  another  thing  s  if  A*  brings 
oBion  againfl  B,  and  alleges  a  breach  in  nonfadendo^  andfcutb  that  ht 
is  ready  to  do  that  thing  which  he  promifedy  but  that  the  ether  refufed 
to  accept  of  itf  the  breach  is  well  laid,  and  the  aAion  well  lieth  ; 
for  it  was  idle,  and  more  than  the  plaintiff  was  compelled  to  do» 
to  fhew  that  paratus  eft  to  do  a  thing  which  he  prpmifcd ;  fo  that 
if  there  were  a  breach  vpon  the  part  of  thc  defendant,  it  is  fuffi- 
cient  I  and  if  there  was  a  breach  upon  the  plaintiffs  part,  the  de- 
fendant ought  to  bring  his  a&ion  for  it.  And  the  difference  was 
taken  by  Bramfton,  where  the  promife  is  conditional^  and  where  fli- 
JolutCf  as  in  our  cafe  ;  and  agreeing  with  this  difference,  it  waa 
faid  at  the  bar  and  bench,  that  it  was  adjudged.  Mar.  75. 
pi.  114.  Mich.  15  Car.  Thorp's  cafe. 

19.  The  count  was,  that  in  confideration  of  a  marriage  tc^  b0 
tad  between  the  plaintiff  s  fon  and  defendants  daughter^  and  of  fettling 

fo  much  land  on  him  upon  the  marriage^  hepromifed^  that  within  fuch 

time 
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time  afier  the  marriage  bad,  he  andhis  finjbwld  he  bound  per fcriptum 
fuum  dehita  juris  firma  fiends  to  the  plaintiff  to  pay  3000/.  for  a  mar-^ 
riage  portion.  It  was  moved  in  arreft  of  judgment,  that  the  breach 
qffigned  isj  that  they  did  not  give  fecurity  per  fcriptum  fuum  ob/sgatorium, 
which  agrees  not  with  the  aflumpfit }  for  they  might  give  fecurity 
by  a  judgment,  which  is  not  fcriptum  fuum,  and  yet  it  is  debita 
juris  forma  fa^um.  Roll  Ch.  J.  held,  that  for  laying  the  pro- 
mife  it  is  not  necefiary  to  purfue  the  very  words  but  the  fubftance 
of  it,  fo  as  it  may  appear  to  the  court  that  there  is  caufe  of  a£t:ion, 
and  that  there  is  no  variance  in  the  fubftance,  and  that  the  promife 
vfill  extend  to  a  judgment^  flatute^  or  recognizance^  but  cannot  be 
intended  of  a  parol  promife.  And  judgment  for  the  plaintiff^ 
nifi,  &c«    Sty.  143.  Mich.  24  Car.  B.  R.   Tracy  v.  Poole. 

20.  Aflumpfit,  in  confideration  the  plaintiff  would  marry  the  de^ 
fendant^ s fflery  he  nvould  give  his  fifter  200  L  for  her  marriage-por^ 
tion^  on  his  marriage  with  her.  It  was  objcfted  that  the  breach 
was  not  well  aiEgned ;  for  the  plaintiff  declared  on  a  promife 
made  to  him  to  give  him  300!.  in  marriage  with  his  filler,  and 
the  breach  qffigned  was  in  not  paying  the  300/.  to  him^  and  fo  doth 
not  anfwer  the  promife ;  for  if  the  money  be  paid  to  the  wife^ 
which  for  aught  appears  may  be  done,  the  promife  is  not  broken; 
but  adjudged,  that  fince  the  hufband  is  to  give  the  acquittance^ 
the  money  is  to  be  paid  to  him,  and  the  verdi£l  found  that  it  was 
not  paid,  fo  the  plaintiflf  had  judgment,  niC»  Sty,  393.  Mich* 
1653.  B,  R.  Bedwell  v.  Fenwick. 

21.  Aflumpfit,  for  that  the  defendant  promifedj  in  confideration 
the  plaint  ff  ivould  forbear  to  protefl  a  bill  of  exchange  drawn  upon  the 
defendant^  that  he  would  pay  the  money  when  he  fhould  come  next  to 
London.  It  was  moved  in  arreft  of  judgment,  becaufe  the  plain-* 
tiff"  did  notfhew  that  he  came  to  London^  but  (hewed  that  he  died  at 
Plymouth,  and  came  not  fo  London ;  but  adjudged  it  is  not  ma-> 
terial ;  for  the  payment  of  the  money  was  a  duty,  and  a  good 
confideration,  the  money  to  be  paid  being  for  money  received 
beyond  fea.    Sty.  416.  Hill.  1654.  B.  R.  Finchard  v.  Fowkes. 

22.  Cafe,  for  that  the  defendant^  in  confideration  the  plaintiff 
nnould  marry  fuch  a  woman ^  did  promife^  that  Upon  his  marriage  with 
her^  he  would  pay  him  50  /.  and  alfo  give  him  yearly  one  firkin  of  eggs ^ 
and  a  flitch  of  bacon  during  the  life  of  the  plaintiff*     The  plaintiff  had 

a  judgment  on  nil  dicit,  and  upon  a  writ  of  enquiry  great  da-  C  37^  1 

mages  were  found*     It  was  moved  in  arreft  of  judgment,  i.  That 

it  doth  not  appear  for  what  breach  the  ailion  is  brought  ^  whether  for 

the  not  paying  the  50  1.  or  the  eggs  and  bacon  ;  nor  is  it  averred 

in  what  xear  the  defendant  was  to  begin  to  pay  the  eggs  and  bacon.  But 

per  Roll  Ch.  J.  it  (hall  be  intended  to  begin  within  the  year  next 

after  the  marriage  (ball  take  efiefi.     Nor  doth  it  appear  for  how 

many  years  the  eggs  and  bacon  were  unpaid;    and  the  promife  was 

made  anno  1647,  ^^^  ^^^  ^^^^  ^^  enquiry  was  executed  anno 

1653.     But  Roll  Ch.  J.  over-ruled  the  exceptions,    and  to  the 

la(t  anfwered  the  record  is  hucufqucy  and  fo  it  is  certain  enough  | 

therefore  let  the  plaintifi^  have  his  judgmentj  nifij  &c.  Sty.  404. 

HiUt  1654.  Grecnlin^v.  Bawdi^, 

E  c  3  ^3.  tt 
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13.  If  2  Ireaehes  are  affigned^  and  the  one  is  nveli  affipiei  and  the 
9ther  noty  yet  the  a£tion  lies  urell  enough  ;  per  Roll  Ch.  J.  Sty* 
412.  Hill.  1654.  in  cafe  of  Dorman  v.  Snagg* 

24.  In  aiTumpfit  the  count  was,  that  the  defendant's  teftator, 

in  confideration  the  plaintiff  would  marry  M.prvmifedto  leave  Um  baif 

9J  his  ejlate  at  his  deathy  and  that  he  thereupon  married  her,  ond 

yet  he  did  not  leave  him  half  his  ejlate  at  his  death.     Exception  was 

taken,  that  (half  of  his  eftate)  might  be  intended  both  of  real 

and  pcrfonal,  and  of  eilates  in  reverfion  as  well  as  in  pofleffion, 

and  that  the  plaintiff  only  fays  that  te/lator  died  worth  3000  /.  in 

foffefftOHy  and  did  not  leave  him  half  of  that  eflate;  whereas  it  may  be, 

that  he  left  him  part  of  his  real  eftatCi  or  eftate  in  reverfion,  to 

the  full  value  of  half  hit  whole  eflate.     But  Glyn  Ch.  J.  difaU 

lowed  the  exception,  and  gave  judgment  for  the  plaintiff.    Sty. 

463.  Mich.  1655.  B.  R.  Culliar  v.  Jermin. 

25.  The  defendant,  in  conf  deration  the  plmntiff  would  tuUdfuci 
en  iron  milly  promifes  to  repay  what  he fhould  difhurfe^  and  aljo  that  if 
the  plaintiff  would  forbear  his  monies  he  nvoM  pay  him  13/.  8  /• 
ieing  the  full  of  his  diJburfementSj  or  caufe  the  faidfum  to  be  paid  wbeti 
the faid  mill Jbould frft  knock.  The  plaintiff^  alleges  that  the  mill, 
hath  knocked,  &c.  Exception  was  taken,  becaufe  the  plaintiff 
faid  that  the  defendant  hath  not  paid  him^  which  is  no  denial,  but 

that  the  defendant  may  have  caufed  him  to  be  paid.    Sed  ntxi  al» 
locatur.     2  Sid.  33.  Mich.  1657.  B.  R.  Wood  v.  Rowd« 

26.  Cafe  upon  zpromifeto  redeliver  to  himy^iw^  Wff^J,  or  to  pay 
him  18/.  in  money ^  and  qffigned  the  breach^  that  the  defendant  had  not 
re-Jelivered  the  rings  j  but  did  not  fay  that  he  had  not  paid  the  18/.  and 
this  was  held  ill,  though  after  a  verdifi  for  the  plaintiff'}  for  the 
J  8 1.  might  be  paid,  and  if  fo,  then  the  plaintifF  has  no  caufe  of 
a£tion.  Hardr.  320.  pi.  14.  Mich.  14  Car.  2.  in  the  exchequer. 
Anon. 

Keb.  669.  27.  AfTumpfit,  in  confideration  of  money  andfo  many  veffels  of  ale 

jd  td'  ^d  ^*r  ^^^^'^^^^^  h  '*^  P^^^^^^W  ^^  7'  ^'  ^  ^^^  defendant  promifed^  that  he 
ibc  pUiotiflT.  ivould  warrant  to  the  plaintiff  all  that  J*  Si  owed  for  the  fame.  Af- 
ter judgment  in  the  marfhalfea  it  was  afligned  K>r  error,  that  the 
plaint!^  had  laid  the  breach  for  non^^payment  of  the  money,  whereas 
it  fhould  be  for  not  warranting.  But  the  court  held  that  the  firfl  is 
well  enough.  Sid.  178.  pK  12.  Hill.  15  &  16  Car.  2.  fi.  R. 
Baxter  v.  Jackfon. 

28.  Ailumpiit,  for  that  in  confideration  he  would  teach  aud  preach 
to  the  people  of  fuch  a  parifhy  he  ivould  give  the  plaintiff  3  /.  per  an-^ 
tium :  and  he  fets  forth  that  he  did  teach  and  preach,  and  was 
vicar  there  for  3  years,  and  affigned  the  breach  in  non-payment  for  5 
years.  He  alfo  declared  upon  another  agreement  to  give  him  40  /. 
per  annum  from  the  ^oth  of  May  for  two  years  ^  and  ajjigned  the 
breach  of-  t%uo  years  ending  on  the  "^ift  of  May,  Upon  a  demurrer 
the  plaintifF  had  judgment ;  for  though  he  was  vicar  he  was  not 
bound  to  preach,  and  though  the  agreement  was  for  2  years,  and 
the  breach  afligned  was  for  2  years  and  a  day,  it  is  good  }  for  if 
(he  2  yeai«  ended  on  the  30th  of  May,  they  were  ended  on  the 
31ft.    Sid.  409.  pi.  2,  Fafch.  2r  Car.  %^  B.  R.  Tayler  v.  Gay. 

29.  Af- 
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^9.  Aflumpfit  agatnji  an  executor  upon  a  promife  to  pay  bitn  50>* 
mjhen  the  defendant  Jbould  have  received  money  i  and  avers  that  the  de^ 
fendant  hath  received  moneys  but  hath  not  paid  it.  It  was  moved  in 
\irreft  of  judgment,  becaufe  it  doth  not  appear  how  much  money  the 
defendant  hath  received ;  and  perhaps  he  hath  not  received  fo  much 
as  50  8.  And  though  the  promife  is  general,  vet  the  breach 
ought  to  be  laid  fo  as  to  be  adequate  to  the  conuderation  \  and 
alfo  becaufe  it  was  mtfhewn  of  tuhdm,  and  when  and  where  he  re-« 
ceived  the  money,  becaufe  it  is  traverfable.  The  court  agreed 
that  there  was  goo.d  caufe  to  demur  to  the  declaration,  but  after  a 
verdi^i  they  would  intend  he  had  received  50  s.  And  for 
the  other  exception  they  held,  that  the  benefit  of  it  was  waived 
by  taking  the  general  iilue.  Mod.  169.  Mich,  25  Car.  2.  C.  B. 
Anon. 

30.  Aflumpfit,  &c.  for' that  the  defendant,  in  conftderation  the  iKeb.  563. 
plaintiff  nvould  deliver  fuch  goods  into  thcfbop  of  T,  &,  as  hefbonld  P*«  ^6.  Pul- 
reqmre^  he  would  fee  him  paid.  It  was  moved  in  arreft  of  judgment,  y[J^'  ^®^^ 
that  the  plaintiff  had  net  averred  that  T.  S,  had  not  paid  for  the  And  per' 
goods;  for  the  promife  which  the  defendant  made,  to  fee  that  the  fv-  ,^^* 
plaintiff  (hould  be  paid,  is  no  more  than  that  he  would  pay  him  if  J^j^ijj^^* 
T.  S.  did  not.     But  the  court  refolved  that  a  promife  to  pay,  and  not  be 

to  fee  him  paid,   is  all  one,  and  the  averment  not  necefiaryt  'verred; 
Vent.  43.  Mich.  21  Car.  2.  B.  R.  Robinfon  v.  Pulford,  hn^t^ 

here  a  principal,  and  not  a  furety.    And  jadgaeat  for  the  plaintiff* 

31.  Aflumpfit,  for  thsLt  the  defendant  was  pojeftd of  the  6th  part  4Mod.i39« 
ofaAipf  and  it  was  agreed  that  hefbould^  hy  writings  fell  his  interejl  !^*w**'?  ^' 
to  the  plaintiff  for  600  /.  and  that  the  plaintiff  fhould  pay  20  /.  ///  b.  R.  ** 
hand^  and  the  refdue  upon  executing  thefaid  writing  ;  and  that  in  con^  Knight  r. 

fideration  the  plaintiff  had  paid  the  20  /.  and  affumed  to  perform  the  ^7^  hf  ^* 
agreement  on  his  part^  the  defendant  promifed  to  perform  it  on  his  party  judgment  ia 
praedi£tu8  tamcn  the  defendant  non   performavit  agreamentum  c.  b.  waa 
fuum,  &c.     Refolved  that  this  being  upon  a  mutual  promife,  the  cm"*  iT* 
breach  is  well  enough  affigned  in  the  words  of  the  promtfe^  efpecially  s.  c.  in    * ' 
after  vcrdift.     And  judgment  for  the  plaintiflF.  3  Lev.  319.  Mich,  B.  r.  it 
3  W.  &  M.  in  C.  B.  Kcech  v.  Knight.  IS'XuJi 

die  promife  it  general,  yet  the  breach  muft  be  particularly  (hewn  to  intitle  the  plaintiff  to  his  aAion, 
and  to  give  the  defendant  an  opportunity  c^i  making  and  applying  hi!  defence.  But  per  cor.  this  might 
be  good  matter  on  a  dcmurttr^  but  the  plaintiff  in  the  original  a£lion  was  helped  by  the  vtrdiS  ;  for  it 
fliall  be  intended  that  (ume  particular  breach  was  given  in  evidence  to  the  jury  ;  otherw:(e  the  plaIi^iff' 
could  not  have  got  a  verdi^.  Comb.  104.  Knight  v.  Leach,  S.  C.  in  B.  R.  and  judgment  af. 

firmed  without  difficulty,  it  being  after  verdict. ———Skin.  344.  pL  13.  S.  C.  in  B.  K.  andjudg' 
ment  affirmed. 

3a.  A.  in  confidera^xon  of  70 1.  paid  by  B«  promifed  to  ^r/fu^  iSaik.  140* 

25  quarters  of  com  on  or  brfore  the  18/A  Januaryfollowingy  on  board  Jii^'^.'o'*, 

B.^sfbip  in  fuch  a  place.     6.  alleged  that  he  brought  hisfhip  on  the  den,  s.  c' 

faid  1 8th  day  of  January  to  the  faid  place,  and  defendant  did  not  Af^ju^ged  fof 

deliver  to  him,  &c.     Held  the  declaration  good  enough,  without  [1^^^^^ 

faying  that  there  was  no  delivery  before  the  iSth  ^  for  though  B.  had  verdia. 

ele£bion  to  do  it  before,  yet  not  without  the  plaintiff's  concurrence;  And  Holt 

for  he  muft  be  there  and  accept,  becaufe  a  tender  in  the  mean  time  „ J„'l*,^jf^ 

is  not  fufficient  to  excufe  a  delivery  onthe  1 8th}  for  that  being  the  confided. 

£  e  4  ultimate 
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tion  that  ultimate  time  appointed  for  the  doing  it,  the  one  ought  to  be  there 
^tl^  wkS-  to  tender,  and  the  other  to  accept.  12  Mod.  421.  Mich.  12  W.  3. 
out  t!ie  ver-  Hammond  v.  Oaden. 

<lia$  for 

the  pialntifF  was  to  bring  the  barge,  and  the  defendant  was  to  deliver  the  com  into  it,  fo  at  both  partitf 
mult  concur  \  fo  that  the  lafV  day  being  the  time  appointed  when  the  one  is  to  deliver  and  the  otb«r  to 
accept,  ic  (hall  not  be  intended  thAC  the  plaintiflF  was  theie  ready  with  his  barge  to  reeeiTe  the  com  before 
that  time,  but  it  is  C.t  rly  helped  b^  the  verdid  ;  for  if  there  had  been  an  adual  delivery  it  might  have 
been  given  in  evidence  u^on  non  aflumpfir,  and  then  ihe  jury  could  not  have  found  for  the  plaintiff.  ■ 
Comyns'i  Rep.  89.  pi.  59.  S.  C.  accordingly  by  Holt.  Ch.  J.  who  delivered  the  opinion  of  the 

court. Ld«  Raym.  Rep.  6ftO.  S.  C.  and  Holt  Ch.  J.  delivered  the  opinion  *  of  the  court,  that 

the  piaindflF  ought  to  have  judgnent  after  verdid.  And  Holt  himlelf  thought  it  wouid  hifc  ben  9004 
without  verdi^. 

•[372] 

(A,  a)  What  fhall  be  -a  good  Bar,  or  Difcharge  of  ac^ 
Aflumpfit.     And  pleading  thereof. 


judg^  for     agrees;    though  y,  AT,  afterwards^  and  before  J.  D.  has  done  any 


the  plain-  fj^ijjg  by  forcc  of  the  promife,  comes  to  J.  D.  and  forbids  him  to 
Haughtonj.  deliver  him  [out  of  cuftody]  and  that  he  will  not  ftand  to  hii 
faid  that  a  promife,  but  revokes  itj  yet  this  is  not  any  bar  in  an  adion  upon 
man  may  ^j^e  cafc  upon  thc  promilc.  Pafch.  i6  Jac.  B.  R,  between  Hak« 
ai  arrumpfif  ^^^^  ^^^  PiLE,  per  curiam  upon  a  demunen] 

■wade  to  himjelfy  butff?/  one  made  by  h'mje^f* 

An  afTam?-       2.  In  Cafe  on  aflumpfit  thc  defendant  pleaded  tiat  after  the  pro* 
%t'ir-Jht    ^'fi  ^^^  plaintiff  had  difcharged  him  of  it.     Adjudged  a  good  plea. . 
may  be  dii-'  1  Lc.  214.  pi.  270.  Trfn.  30  EHz.  B.  R.  Conicrs  v.  Holland. 

ch.jrgcd  by 

parol,  but  not  after  aAion  brought.     4Le.  T06.  pi.  219.  2S  Eiis.  B.  R.  Steward*!  Gife. 

A  promiie  cannot  be  rutajid  by  parol  \  but  if  concord  be  pleaded  in  fatiafa£lion  of  theproroifty  U  If  1 
good  hit,  but  it  muft  not  be  pleaded  in  difcharge  of  it  by  way  of  releafe  ;  per  Haughton  J.  %  RoM, 
Rep.  1S8.  Trln.  18  Jac.  B.  R. 

Airurapfit,  &c.  the  defendant  pleaded  that  before  any  breach  the  plaintiflF  at  fuch  a  pbce  exMuratfU 
turn.  Upon  demurrer  it  was  obje^ei  that  he  ought  to  ibew  how  \  but  refolved  thatthia  being  a  vtrhat 
y>rorn'fe,  mt^ht  be  difrkarged  by  word  bifort  any  breach*  And  judgment  for  the  defendant*  Cro.  C.  383. 
pi.  14.  Mich.  10  Car.  B.  R.  Langden  v.  Stolcob.— .-.-S.  C.  cited  2  Show.  28.  in  pi.  i8. 

Aflumpfit,  for  that  /tr  ccnJUeratkn  cf  Jo  miub  money  be  fromifed  to  deliver  fo  maty  ii^res  •  \hookt\ 
Hv'tbinaf<,rtntgbt,  &c.  The  ^tfcn^a^nt  pleaded  that  within  that  fortnight ,  (»'»»•)  on  fnch  a  day,  be  delivered 
T-S  i'lfresy  ana  then  the  plaintiff  dtjcharged  him  (the  defendant)  to  deliver  any  more  till  farther  order  f  tnd 
he  had  not  given  any  fattbtr  order.  Upon  demurrer  this  waa  adjudged  a  good  plea,  becaufe  a  pionil« 
bcfoi^  it  is  broken,  may  be  difcharged  by  parol.  Raym.  42.  Mich.  13  Car.  2.  B.  R.  Cook  v.  Ne«^ 
<oipt>«  *  Keb*  158.  Cook  y,  Nowman^  feems  to  be  S.  C.    And  ptr  cur.  the  plea  is  good. 

?.  If  A.  is  bound  to  maie  a  new  pale,  having  the  old  for  his  labouty 
uch  cafe  if  the  old  is  taken  from  him  he  is  not  bound  to  make 
the  new  \  per  Fenner  J.     Goldfb.  156.  pK  84.  Hill.  43  Eliz.  cites 
9  E.  4.  20.  15  E,  4.  2,  3, 
80  If  the  4,  Plaintiff  lent  his  horfe  to  the  defendant  to  ride  to  2*.  nubo  promifed 

h^en*  f^*k  ^^  re-deliver  him  fuch  a  days  but  in  the  mean  time  J.  S.  who  was 
and  died  *  '^^  ^^^^  proprietor  vi  £5*  armis  {5*  contra  voluntatem  of  thc  defen-« 
without  any  dant,  took  the  horfe  from  him.  And  by  Fenner  and  Yelverton, 
ft^iigence     ^^^  ^^  *  difcharge  of  the  promife,  by  realon  of  the  prior  property 

•      X3  -in 
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in  J.  S,  and  fo  Is  quafi  an  evidlion  of  the  hotfc  out  of  the  poflef-  of  thedcfcn- 
Con  of  the  defendant,    Yelv.  22.  Mich.  44  &  45  Eliz,  B.  R.  Shel-  ^J'J'Sif^ 

bury  V.  ScOtford.  charged ; 

for  the  re-* 
delivery  becoises  impoflible  by  the  »€t  of  God.     Jo.  179*  pi*  2.  by  3  juAices  (abfente  Dodderidge] 

Trin.  4  Car.  B.  R.  Williams  v.  Lloyd. Palm.   548.  Williams  v.  Hide,*  S.  C.  adjudged  by  j 

|uftices  for  the  defeodaot  ^  but  Hide  Cii.  J.  fvd  that  tf  he  had  been  Aolen  in  d^i^auk  of  the  dciieadajit 
It  had  been  otlieiwife. 

5.  The  acceptance  of  a  bond  is  a  difchargc  of  an  aflumpfit  upon 
a  contraG  ^  but  if  upon  the  contraft  the  agreement  was,  that  the 

buyer  fliould  pay  13  1.  in  hand,  and  give  the  plaintiff  bond  for  the  [  373  ] 
refidue  j  and  in  confideration  that  the  plaintiff  would  fuffer  the 
buyer  to  have  the  goods^  and  for  6  d.  given  in  earnefl  J.  S.  af- 
Tumes ;  fo  that  the  bond  is  purfuant,  and  part  of  the  contrafl  and 
iigreement;  and  does  not  dellroy  it.  And  judgment  accordingly. 
Noy  140.  Oldfield's  cafe, 

6.  Aflumpfit  to  the  hujband  of  executor^  in  confideration  of  for- 
bearance, to  put  a  bond  in  fuit,  to  pay,  is  determined  by  the  death 
of  the  wife  executor.    Yelv.  ^4.  Hill.  3  Jac.  B.  R.  Lea  v.  Minne. 

7.  Defendant  promifed  that  if  the  plaintiff  ivculd  marry  his  niece  J^^  reporter 
te  would  give  her  200/.  and  fhews  he  did  marry  her,  &c.  but  upon  ^^ch^^"** 


m- 


%hc  evidence  it  appeared  this  marriage  was  4  years  after  fuck  pro'  convrnience 
tnife  made,  &c.  and  in  this  time  many  difcharges  were  proved  to  '?*^.^.  "*.- 
have  been  made  by  the  defendant  to  his  faid  niecey  that  fbe  fhould  not  after4  yeanu 
piarry  the  plaintiff  \  and  if  (he  did  he  would  give  her  nothing,  and  why  not 
other  diflikes;  yet  direftion  was  for  the  plaintiff,  becaufe  it  might  '*^^'|  ^^^ 
be  that  upon  the  firft  promife  their  affeftions  were  fet,  &c.  and  niay  fuch 
no  juft  exceptions  were  taken  after  this  promife  made  to  revoke  it*  prou  iic  be 
Clayt.a9.pLs1.  ioCar.Bull.v.Keighly.  ^^C^^,l 

be  hard,  &c.  and  note,  the  iffue  was  non  afTumpfit;  and  this  admitted  In  evidence,  ard  citrs  10  £.  4* 
^«  where  it  is  liolden  that  a  contract  ihall  be  taken  out  of  hand,  or  eUe  it  vanlihet  into  nothing.    Ibid* 

10  In  cafe  the  y^\'dSxi\SS  declared  upon  a  quantum  meruit  for  40  x.  *Mod.  43.- 

and  upon  an  indeb.  aff.  for  40/.  the  defendant  confeffed  the  pro-  objeaed*** 

mifes,  but  plead  that  he  accounted  for  fever al  f urns ^  and  that  upon  that  it  wu 

the  foot  of  the  accompt^  he  was  found  to  be  indebted  to  the  plaintiff  in  **'  /"'^  'f^ 

3  J.  and  no  more^  and  that  the  plaint  ff  in  confideration  that  the  defeu"  \r^ltd  im 

dant  promifed  to  pay  the  faid  3/.  difcharged  him  of  all  demands,  cwfideration 

Upon  demurrer,  the  defendant  had  judgment ;  for  per  cur.  if  2  '/*y^'^" 

perfons  being  mutually  indebted  to  the  other,  and  upon  account  i„aaTtLm  «/ 

the  one  is  found  in  arrear  fo  much,  and  there  be  an  exprefs  agree-  thtvlainnff 

ment  to  pay  what  was  the  balance,  and  each  of  them  to  Hand  r^//'^'' 

difcharged  of  all  other  demands,  this  is  a  good  dif charge  in  law,  {u,]  thou^ 

and  the  parties  ihall  not  refort  to  their  original  contra£^,  and  that  it  was  not 

a  promife  might  be  difcharged  by  parol,  but  not  after  it  is  broken,  ^^^^  '""^ 

for  then  it  is  a  debt*     But  North  Ch.  J.  faid,  that  if  there  was  but  ibe  plaintiff 

cne  debt  betwixt  them^  their  entering  into  an  account  for  that  would  that  he  pro. 

not   dctcraiine  the  contraft.     Mod,  2Q5.  208.  pi.  36.  Trin.  27  Jjjf^t'ii'j' 

Can  2.  C  B»  Milward  v,  Ingram,  &  ,a,^^, 

and  fo  (hall 
^  intended  that  the  defendant  made  the  promife  at  the  inftance  of  the  plainttiT.     And  judgment  wag 
|iyen  for  the  defendant*   ■        Frecmi  Rep.  195.  pi.  200*  S*  C.  t^  r^p<MrCer  fayi  he  hpard  by  Mr. 

TownienA 
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Town/end  that  judgment  Wit  given  for  the  defendant  by  reafon  c^  the  account.  S.  C.  cited  Arf. 

12  Mod.  537*  buC  ibid.  5-jS«  Holt  Cb«  J.  faid,  that  if  there  are  i  dealers^  and  vritbout  nming  foat^ 
mceeuntf  luiy  agree  to  he  char  agatnp  one  another^  it  would  not  be  well  without  coming  to  an  account} 
aA.d  that  the  caie  quoted  out  of  I  Mod.  and  t  Mod.  wai  the  firft  of  this  kind,  and  by  hit  coafent  ihoald 
he  the  lu^l. 

3bMod.x59.  II.  Cafe  for  that  in  conftderaiion  he  would  deliver  tie  defendant  ei 
^b*^aedth*t  '^^^J  he  promifed  to  deliver  tii  the  plaintiff  another  horfe^  or  £  L  upon 
here  was  no  requejt ;  and  arcTs  that  he  did  deliver  the  horfe  to  the  defendant, 
time  agreed  and  had  requcfted  him,  &c.  The  defendant  pleaded  that  the  plain^ 
cf^'^U^  ^if  ^^^  difcharged  him  of  this  promife  before  the  oHion  broi/ght,  but  fays 
and  therel  not  hcw ;  upon  demurrer,  it  was  admitted  that  if  he  bad  pleaded 
fore  it  was  a  difchargc  before  the  rcqueft  made,  it  had  been  good  without 
dUter^"  dewing  how  he  was  difcharged  ;  but  after  the  requefta  verbal  dif- 
fc^ucftj  and  charge  is  mtfufficienti  tmd  judgment  for  the  plaintiff^  nifi.  Mod. 
not  being      262.  pi.  1 4.  Trin.  20  Car.  2.  C.  B.  Edwards  v.  Weeks. 

paid,  the  pro- 

iriilie  ifi  broke»  and  the  parol  dilcharge  cannot  be  pleaded.  And  of  that  opinion  were  all  the  court.  And 
judgment  for  the  plaintiff,  nifi,  iicc.  Fieem*  Rep.  130.  pi.  239.   S.  C.  refolved  the  plea  not 

good  \  and  here  the  caufe  of  adion  accrued  at  leaft  upon  the  requeii,  and  fo  he  /hould  have  pleaded  the 
difcharge  before  che  rcqueft. 

C  J74  3        12.  A  debt  due  by  promife  is  not  difcharged  by  account.   '3  Lcr. 
237.  Mich.  I  Jac.  2.  C.  B.  Mayor,  &c.  of  Scarborough  v.  Butler. 

13.  Payment  after  the  day  in  fatisfaBion  of  money  due  on  a  note^ 
is  no  good  plea  in  an  indebitatus  aflumpfit  \  but  it  is  good  by  way 
of  difcharge.  4  Mod.  250.  Mich.  5  W.  &  M.  in  B.  R.  Perry  v. 
OdingfelL 

1 4.  Indebitatus  ^(fnmpritforfeveral  things  due  to  the  plaintiffs  the 
defendant  pleaded  in  bar  that  he  gave  a  note  of  20  /.  to  the  plaintiff  in 

full  fatisfailion  of  the  debt,  &c.  And  upon  a  demurrer  to  this  plea 
the  plaintiff  had  judgment,  becaufe  a  note  thus  given  is  no  difcharge 
of  a  debt  or  duty,  8  Mod.  290.  Trin.  10  Geo.  1725.  Spriiigate 
V.  Chadwicke*     , 
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(A.  a.  2)  AiTumpfit.     Plea.     Good.     And  how  to 

be  pleaded  in  Aflumpfit. 

t.  ^Refpafs  upon  tbe  cafe  becaufe  the  defendant  affiinud  at  Lon* 
'*'  don  to  cure  the  korfe  rf  the  plmntiff  01  z  certain  malady,  and 
that  he  negleBed  it  fo  nusch  that  the  horfe  died  ;  the  defendant  faid  that 
he  ajfumed  to  cure  it  at  N»  in  the  county  of  0.  tuhich  he  did  accordingly^ 
abique  hoc  that  he  ajfumed  at  London  modo  isf  forma  prout,  &c. 
Per  Markham,  he  ought  to  trayerfe  the  negligence.  But  per  tot. 
cur.  the  plea  is  good,  and  fo  it  feems  that  he  may  traverfe  the  one 
or  the  other ;  but  qwere  inde.  Brooke  fays,  it  feems  that  he  may 
fay  that  he  cured  the  horfe,  and  after  he  died  of  another  difeafe, 
abfque  hoc  that  he  died  by  the  negligence  of  the  defendant,  quaere. 
Br.  Traverfe  per,  &c«  pi.  77.  cites  19  H.  6.  49. 

2.  Upon  aflumpfit  to  make  afufficient  houfe^  and  did  not,  he  may 
traverfe  the  ajfum^t^  or  fay  that  he  made  the  houfe  well  and  fufficientljm 
Br.  Ibid. 

3.  Trefpafs  upon  ther^  quod  cum  the  defendant  had  fuch  goods 
of  the  delivery  of  the  plaintiffs  the  faid  defendant  for  10/,  isfc.  fuper 
fe  ajfumpfit^  and  the  fame  plaintiff  promifit  adfalvo  cuflodienij  ice* 
and  did  not  do  it  ad  damnum,  &c.  And  per  Fitz.  J.  and  Shelly  J.  non 
habuit  ex  deliberatiotte  is  no  plea.  Br.  Traverfe  per,  &c.  pi.  341.  cites 
26  H.  8. 

4.  In  a^on  upon  the  cafe  that  the  defendant  promifed  to  pay  10  /• 
to  the  plaintiff  which  he  owed  to  him  fir  a  horfe  and  a  cow^  the  defen« 
dant  may  plead  that  he  a/fumpfit  folvere  10  /.  to  the  plaintiff  which  he 
owed  to  him  for  a  horfe  which  he  bought  of  him  ^  which  fum  he  has  paid 
to  the  plaintiff  abfque  hoc  that  he  affumpjit  folvere  f  o  /.  qu0S  debuit  que* 
renti  pro  uno  equo  is^  una  vacca,  prout,  &c.  or  abfque  hoc  quod  debuit 
to  the  plaintiff  10  L  pro  equo  itf  vacca^  prout,  &c.  »Br.  Action  fur 
le  Cafe,  pi.  105.  cites  33  H.  8. 

5.  In  affumpfit,  &c.  for  payment  of  money ^  the  defendant  pleaded 
that  after  tbepronufe  it  was  agreed  between  the  plaintiff  and  him,  that 
he  with  two  other  perfons  fhould  enter  into  a  bond  to  the  plaintiff  for  the 
money  which  the  defendant  had  promifed  to  pay^  and  that  fuch  a  bond 
was  made  and  delivered  to  one  J.  S.  and  gave  notice  thereof  to  the  plain* 
tiff's  fervantf  and  which  they  were  noxo  ready  fo  deliver  to  the  plain-- 
^iff%  ^c.  Wray  Ch.  J.  ordered  that  the  plaintiff  ihould  releafe  the 
bond  and  take  judgment  upon  the  promife,  ivhich  was  done  ac- 
cordingly. 2  Le.  i8x.  pi.  223.  Triu.  30  £liz.  B.  R.  Freeman  v. 
Drew.  ^ 

6.  In  affumpfit,   &c.    the  defendant  pleaded  that  the  day  be*  Aflumpfit 
fore  the  promife  to  pay  the  money  he  became  bound  to  the  plaintiff  in  a  f"'  thztjucb 

bond  to  pay  it^  and  averred  it  to  be  the  fame  debt^  and  that  the  bond  ^^  ;^j5i  j^!* 
was  made  for  the  fame  debt.  Per  tot.  cur.  the  pica  is  not  good,  for  <«/«/  the  dt- 
«  bond  cannot  deraign  a  contra£t  or  an  affumpfit  made  afterwards,  fendantwt 
And  fbs,  truth  was  the  obligation  wa^  made  after  the  affumpfit,  •{^"^^'^^^'^ 

tliougli 
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Jk'b  dfmmt  though  the  plaintiff  declared  of  its  being  made  f  before.     And  it 

loiayZ"^  was  holdcn  that  the  defendant  might  plead  the  fpecial  matter  that 

the  defen.  the  obligation  was  made  after  the  aAumpfit  abf^ue  hoc  that  he 

dantjpW*  aflumpfit,  &€•     Le.  IC4.  pi.  214.  Trin.  32  Eliz.  C.  B.  Jennings 

iiayibfy  ^-  v-vmcn. 

aecompted,  anufben  be  was  found  w  arrear  fucb  afum  at  the  flatnttff  fuptcfeJ,  end  tktjame  day  madt  an 
cbligaiion  for  tbi  pfiyment  •/*  ir,  ard  tra^erjtd^  tbat  at  any  atlftr  day  [*' befcre  or]  after  tb€  obligoHem 
tbey  accounted  together  ;  the  couit  held  the  account,  wbkh  wu  the  ground  of  the  a£Uon,  wat  wdi  tnu 
vcrlable;  adjudged  for  the  defendant.     Cro.  J*  X34.  pl«  4.  Hill.  7  Jac.  B.K*  Daiby  v.  Cook. 

•  Yelv.  17 J.  S.C.  adjudged  fortthe  dcfeodanU  '  Bulft*  19.  Talby  v.  Cook  S.  C.  adjii4ge4 

accord!  rgly. 

-^  The  origioal  U  (after)  but  fecms  mifprinted* 

Cro.  E.201.  7.  In  afliimpfit,  &c.  in  conftderation  of  forbearance  iofuefir  a  debt 
•i'ui?  ed  for  ^^^^  f^^  ^  ^3^  defendant  promi^d  to  pay  the  money  •,  the 

thcfUiacifi'.  defendant  pleaded  that  he  was  indebted  to  the  plaintiff,  prout  in 
the  declaration,  and  for  fecuring  thereof  ^^  acknowledged  a  Jiatuti 
upon  which  the  plaintiff  took  execution  and  levied  the  money^  abfque  hoc 
that  he  was. any  hoiv  indebted  to  him  either  before  or  after  the  f aid  day. 
This  traverfe  of  the  debt  was  held  ill,  becaufe  it  was  the  promife 
which  was  the  ground  of  the  a£iion,  and  that  ought  to  have  been 
iraverfedy  and  not  the  debt-y  and  judgment  {6t  the  plaintiff*.  Le. 
252.  pi.  340.  Trin.  33  Eliz.  B.  R»  Smith  v.  Hltchcocks. 

8.  Aflumpfit  to  deliver  to  the  plaintiff  in  London  certain  monies^ 
when  he  delivers  to  the  defendant  certain  broad  cloths  there  ;  the  defen- 
dant pleaded  non  affum£it.     The  jnry  found  the  promife  to  deliver  Jo 

\  tpany  of  pheafant  colour,  and  fo  many  of  other  colours*     The  court 

feemed  that  the  fpecial  matter  is  good  maintenance  of  the  de- 
claration, and  that  the  defendant  Jhould  have  faid  by  way  of  an^ 
fwer,  that  the  aflumpfit  was  thus  fpecial,  and  have  traverfed  the 
general  ajfumpfit  in  the  declaration.  Mo.  466.  pi.  659.  Pafch.  39 
£liz.  Cheney  v.  Hawes. 

9.  A.  pronged  J?,  h'u  fin  to  pay  him  loL  a  year  if  he  married 
th^  daughter  of  J.  S.  and  brought  an  a£lion  on  this  promife,  and 
nverred  that  he  had  married  her.  TRe  defendant  pleaded  that 
the  promife  was  conditional  [viz.]  f  J*  S.  gave  1000/.  with  her  and 
he  married  her,  then  he  promifed,  but  that  J.  S.  did  not  give 
her,  &c.  Abfque  hoc  that  he  promifed  modo  l^  forma*  This  is 
naught,  becaufe  it  is  only  the  general  iflue  on  the  demurrer^ 
%  RolL  Rep.  350.  TrIn,  21  Jac«  B.  R.  Banet  v.  Barret* 

10.  Aflumpfit  for  that  20  Aug.*  2i  JaC,  the  defendant  bor-* 
rowed  of  the  plaintiff  ^i^  /.  which  he  promifed  to  pas  upon  requefi^ 
the  defendant  pleaded  that  before  the  faid  loth  of  Aug*  he  was 
indebted  to  him  in  the  faid  1 5  A  (and  paid  the  fame  the  loth  of 
June  21  Jac.  to  J.  $.  the  plaintiffs  faSlor  to  the  plaintiffs  uje^ 
abfque  hoc  that  he  poflea  affumpfit  modo  isf  forma  ;  the  plaintiflF  rr« 
pl'udy  that  poflea  ajfumpfit  modo  ^  J^ma.  It  was  moved  in  ar* 
reft,  that  the  allegation  of  payment  takes  away  the  confidera- 
tion,  and  therefore  he  ought  to  have  traverfed  the  payment 
and  not  the  aflumpfit  ^  for  the  confideration  being  takefi  away^ 
the  aflTumpfit  falls.  Sed  non  allocatur.  Becaufe  the  payment 
i$  alleged  to  a  ftranger  to  the  plaintiff's  ufcj  and  it  is  averreci 

that 
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tKw  he  accepted  of  it,  or  that  it  was  paid  to  the  fervarit  by  his 
command  j  and  the  iflue  being  poftea  aflumpfit  it  is  intended  that 
it  was  afterwards  lent  by  the  plaintiff,  wherefore  it  was  adjudged 
for  the  plaintiff.  Cro.  J.  699.  pi.  2-  Mich.  22  Jac.  Holmes  v. 
Toftwood. 

II,     In  ca/e  for  dlverfe  wares  and  medicines  of  fuch  a  value^  Inaffii^^ 
end  Jhewed  them  particularly  ;    the  defendant  pleads  that  he  hath  ^^  ^V  i^^ 
paid  to  the  plaintiff  tot  isf  tantas  denariorum  fummas^   as  the  fatd  tmhcr^  tlw" 
medicines  were  worthy  without  *Jhe%ving  anyfum  certain.     This  was  defendant 
held  to  be  no  good  plea.    Judgment  for  the  plaintiff.     Mar.  77.  P^'^'^^M- 

1  rr»  "^       x:  rf-i        />•    -D      A  "      went  of  part 

pi.  120.  Trin.  16  Car.  C.  B.  Anon.  after  the 

agumpfit^ 
kut  Sdwijay  hynjohtmy  andanMgretmem  to  pay  tbt  r^  an  demdmf,  and  that  m>  dtmand  fvtr  loat^ 
mnd  that  fi>e  is  yti  rtady  to  pay,  prof  trend,  to  which  the  plaintiff  demuiredj  and  per  curiam^  the  not 
iiying  hy  whom,  U  ill  -y  but  had  it  been  proftrt  hie  in  curia,  h  would  be  a  good  bar  ^  but  judgment  for 
the  plaintiff*.     ^K.eb.  334.  pi.  36.  Trin.  l6  Car.  2.  B.  R.  Merrick  t.  Hannam. 

1 2.  Affumpfit  for  that  the  defendant  in  confideration  of  fa  much 
^ufood  fold  to  him  promifed  to  pay  to  the  '  plaintiff  fo  much  money ^ 
arid  atfo  to  carry  away  the  wood  before  fuch  a  day ;  the  defendant 
as  to  the  money  pleaded  payment^  and  as  to  the  carriage  of  tht 
^oodf  non  affumpft.  Per  Bramftoh  Ch.  J.  the  plea  is  not  good,  . 
becaufe  //  u  hut  one  intire  promife^  and  fo  cannot  be  apportioned : 
and  therefore  the  plaintiff  might  have  demurred  upon  it.  And 
the  jury  having  apportioned  it  to  the  verdift  is  naught,  and 
a  repleader  was  awarded.  Mar.  100.  pi.  172.  Trin.  17  Car.  B.  R. 
Eaft  V.  Farmer. 

13.  In  affumpfit  to  pay  for  certain  barrek  of  beer  delivered  h 
ihe  defendant  on  fuch  a  day.  He  pleaded  fpecially  non  affumpftt^ 
prout  the  plaintiff  had  declared.  The  plaintiff  demurred  to  this 
plea,  hicaufe  by,  this  pleading  the  plaintiff  is  tied  up  to  a  particular 
day^  whereas  he  n^ight  give  evidence  of  any  other  barrels  of 
beer  delivered  at  any  other  time  before  the  adion  broajht. 
The  defendant  was  ordered  to  (hew  caufe  why  the  plaintiff 
Ihould  not  have  judgment  on  this  demurrer.  Sty.  195.  HilL 
1649.  B.  R.  Cook  V.  Moor. 

14.  Where  zprtmiife  is  to  do  2  things,  as  to  deliver  a  deed  upon  ^'^"  ^^  ^ 
reque/l,    and  to  pay  40  /.   without  faying  on  requefl,    apd  the  de*   but  S.  P.' 
fendatit  pleads  the  flatute  of  limitations,  and  that  Jie  did  not  pjrCH  ^^^  °c^ «?" 
mifc  within  6  years  before  the  a£tion  brought,  this  plea  being  ^V  "^ 
intire  to  both  parts  of  the  declaration,  and  being  ill  in  part,  viz,  pi.  i\z, 

ts  to  the  deed,   (s  HI  in  toto ;    and  adjudged  for  the  plaintiff  s.c.&s.P. 
for  the  whole.     Lev.  48,  Mich.  13  Car.  2.  B.  R.  Webb  v.  "<iio;.";'-'- 

^-       .  ^  •*  -—Ibid.  197. 

Martin.  ,  .pi.  100. 

S*  C.  adjudged  for  the  pJaintiiT. 

15. 'In  cafe  the  plaintiff  declared  that  he  had  bought  a  dog,  Keb.  680. 
called  a  lurcher,  of  the  defendant,  who  promifed  that  if  the  dog  re*  adomuur?' 
turned  he  would  reflore  him  to  the  plaintiff  totics  quoties ,  and  that   ^Kt\>. 
the  dog  returned  to  the  defendant  on  fuch  a  day,    and  that  on  thj  3-*-  P*; 
4hj  afier  be  refufed  to  deliver  it.     The  defendant  pleaded  that  on  ^hi^jt^l't, 

the 
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2niot,s.c.  tie  fame  Jay  be  did  deliver  iti  and  upon  demurrer  to  this  plea 
l£"drf^^  the  defendant  had  judgment  wtbout  traverjing^  the  juftification 
4aiiu  being  on  the  fame  day;  and  it  (hall  be  intended  that  he  con- 

tinued in  the  plaintiff's  pofieflion,  without  anfwering  to  the  to« 
ties  quoties.  Sid.  234.  pi*  39.  Mich.  x6  Car.  2«  B.  R.  Elliot  v. 
Richardfon. 

1 6.  Not  guilty  is  a  good  plea,  and  iflue  in  aflumpfit;  for  it  is 
trefpafs  upon  the  cafe  \  per  Windham  J.  Ler.  142.  Mich*  16 
Car.  2.  C.  B.  Elrington  v.  Dofhant. 

1 7*  In  consideration  the  plaintiffs  at  the  defendants  reque/ly  fvould 
deliver  him  certain  parcels  of  timber^  the  defendant  would  build  up 
2  rooms  in  fucb  a  houfe^  aud  repair^  &c.  After  verdi£i  in  (pe- 
cial  a£kion  upon  the  cafe  for  the  plaintiff,  it  was  moved  iu 
arreft  of  judgment,  that  the  defendant  hath  time  during  life, 
unlefs  requeft  be  made,  and  the  requefi  is  10  OB,  and  the  ac'^ 
Hon  if  of  Michaelmas  Term ;  fo  there  is  119  convenient  time  given* 
Sed  per  curiam,  the  defendant  ought  to  have  pleaded  it  fpeciaHy^ 
or  demurred  for  that  caufe,  becaufe  it  is  not  fufficient.  Judge- 
ment for  the  plaintiff,  i  Keb.  866.  pi.  13.  Pafch.  17  Car.  2. 
[  377  ]  B.  R.  Cambcll  v.  Prcfton. 

Si4.  i9».  1 3,  In  affUmpfit  agaittfl  an  executor  upon  a  promtfe  of  hisjefiator^ 

Sid  j°dg'.  '  ^^  pl^ded  non  affutMtt  ,■  and  judgment  for  the  plaintiff.  It  was 
ment  at.  affigned  for  error,  tnat  the  pka  does  notfbeno  by  whom  the  non^f- 
^'S^  ■*'  fumpfit  waSf  whether  by  the  teftator  or  not ;  but  per  cur.  it  fliaJl 
aVebf  67.  ^  ^  intended,  becaufe  the  executor  is  not  charged  with  the  pro- 
5S.  pi.a4.  mife  ;  and  judgment  affirmed.  Lev.  184.  Trin.  18  Car.  2.  B.R. 
s.  c.  and    Browninff  v.  Litton. 

judgment  ^ 

affirmed  ;   ard  Twifden  faid,  that  in  fuch  a^lions  where  tbe  law  make!  the  promifc,  ai  in  an  indcUtrtui, 

it  IS  |:ood  without  alleging  who  promifed)  or  to  whom. 

In  An  aflumpfit  agalnfl  an  ajminiftrator,  the  defendant  pleaded  fued  ifft  non  affumffit  >n(^d  of  lay* 
ing  that  the  fntefVate  non  aflumpnC  After  verdid  a  repleader  was  awarded^  and  no  cofti  to  cither 
party  upon  a  icpleadcr.    a  Vent.  196*  Trin*  a  W«  Sc  M*  in  C.  B.  Anon* 

Saond.  167.  jp.  In  an  aAion  fur  le  cafe,  in  confideratton  the  plaintiff  would 
judg^  ^r  ^^T^^  the  teftator  of  the  defendant,  he  promifed  to  eftecm  him  as 
t^cpiainii£  hi$  fon,  or  [and]  uberrime  providere  for  him  ;  and  fheweth  that 
he  left  a  fervice  of  60 1.  per  ann.  and  ferved  fi'om  fuch  a  dzj  to 
fuch  a  day.  The  defendant  pleaded  that  the  plaintiiF  ferved  a  lefs 
time  than  is  alleged  in  the  declaration,  and  had  diet  and  8 1.  per 
ann.  and  then  departed,  abfque  hoc  that  the  plaintiff  ferred  fo 
long  as  he  alleged.  Twifden  faid,  that  by  the  traverfe  the  plea  is 
out  of  doors,  which  the  court  agreed ;  but  had  it  been  alleged 
that  he  ferved  him  fo  long,  and  then  departed,  during  'wmch 
time  he  had  a  falary,  abfque  hoc  that  he  ferved  longer,  this  wero 
good,  but  not  to  involve  the  whole  time  ;  and  the  court  inclined 
this  promife  to  ferve  muft  be  intended  only,  that  while  he  fenred 
he  inould  be  paid,  not  to  ferve  during  life  $  but  this  being  matter 
of  damage,  and  the  demurrer  fpecial  on  the  traverfe,  judgment 
pro  plaintiff.  2  Keb.  525,  526.  pi.  23^  Trin.  21  Can  2.  B.  R. 
Oftorn  V.  Rogers. 

ao.  Wherd 
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ao«  Where  the  amfideration  is  paft  it  is  not  traverfahle  in  aflump*-  Show.  78. 
fit,  and  therefore  not  neccflary  to  lay  a  place ;  but  the  defend-  Biwli, 
ant  ought  to  take  advantage  at  the  trial  on  non-affumpfiti  if  there  s.  c.  fayt 
was  no  Coniideration*     Comb.  163.  Mich,  i  W.  &  M.  in  B.  R.  itwis«gitei 
Lcc  y.  Baftpole.  ^^l, 

21.  In  c(uantum  meruit  5^  afurgeonfor  curing  a  woundj  the  de-  bate. 
fendant  pleaded  a  tender  of  2  guineas^  value  45  j".  wbicA  was/uffi^ 
tientj  ahjque  Boc  that  he  deferved  more.  The  plaintiff  demurred, 
becaufe  the  traverfe  made  the  plea,  double,  and  was  impertinent, 
and  that  no  fuch  value  could  be  put  upon  guineas,  and  the  plea 
was  adjudged  ill.     3  Lev.  440.  Trin.  8  W.  3.  C.  B.  Stephens 

v«  Cooper. 

22.  In  aflumpfit  on  Jeveral promifes,  the  defendant  pleaded  quod 
ipfe  perhrmavit  omnia  ex  parte  fua  performanda.  Upon  demurrer 
it  was  &d  that  this  plea,  if  any  thing,  amounted  to  the  general 
iflue  $  and  adjudged  per  tot.  cur.  for  the  plaintiff.  2  Ld.  Raynu 
Rep.  968.  Trin.  2  Ann.  Taylor  v.  Sea. 

23.  In  action  on  feveral  promifes,  the  defendant  pleaded  in 
abatement  that  the  promifes  were  made  fuch  a  day,  which  was  after 
the  oBion  brought^  and  traverfed  their  being  made  before.  Holt 
Ch«  J.  (aid  that  this  matter  might  be  given  in  evidence  on  non 
aflumpfit,  and  that  if  there  had  been  any  fa£t  to  fupport  this 
plea,  the  defendant  would  have  pleaded  the  general  iflue  \  be-* 
fides  the  matter  of  this  plea  ^  new  matter^  out  of  the  compafs  of 
the  plaintiff  *s  anion.  And  the  defendant  was  ordered  to  anfwer 
over.  2  Ld.  Raym.  Rep.  1249.  I^^f<^h,  5  Ann.  Facquire  v. 
Kinafton. 
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(A.  a.  3)  Aflumpfit.     Plea.     Good.     And  how  t6 
be  pleaded  in  Indebitatus  Aflumpfit. 

I.  iN  indebitatus  aflumpnt  the  defendant  may  (afcly.  plead  nm 
^  debet,  as  well  as  in  debt.     Noy  146.  cites  Pafch.  28  Eliz^ 
B.  R.  Wood  V.  Draper. 

2.  Where  arbUrement  is  no  plea  in  debt,  it  ia  no  plea  in  a£» 
fumpfit  upon  the  debt.  Agreed.  All.  5.  Mich.  22  Can  B.  R«  in 
cafe  of  Farrer  Vr  Bates. 

3 .  In  indebitatus  ajfum^ttfor  money  lent  to  the  defendant,  &e  de^ 
fendant  pleaded  that  it  was  lent  to  the  defendant  and  J^  £.  arid  not  /# 
the  defendant  file ;  to  which  the  plaintiff  demurred,  becanfe  it 
amounts  but  to  the  general  iiTue,  which  the  court  agreed }  and 
judgment  for  the  plaintiff,  niC.  3  Keb.  312.  pi.  54.  Psifch.  26 
Car.  2.  B.  R.  Ravenfcroft  v.  Fouk. 

4.  In  an  indebitatus  ajfumtftt,  &c.  the  defendant  pleaded  aH 
agreement  between  him  and  J*  B,  his  fits,  that  the  plaint^  Jh^tdi 
deliver  certain  cloaths  in  his  cufiody  to  the  defendant,  andjbould  accept 
thefaid  J,  B»  els  her  debtor  for  ^L  to  be  paid  asfoon  as  he  received 
certain  pay  from  the  king  due  to  him,  and  to  be  in  fill  fatisf action,  8cc» 
and  avers  that  the  plaintiff  delivered  the  faid  cloaths,  and  accepted 
J.  B.  4ier  debtor,  and  that  he  agreed  to  pay  the  fame;  and  that 
as  foon  as  he  received  the  pay,  he  was  ready,  and  offered  to  pay 
the  9  1.  but  plaintiff  refufed  to  receive  it  5  and  that  J.  B.  is  ftill 
ready.  But  adjudged  for  the  plaintiff,  becaufe  no  confideration 
appears  for  J.  B.'s  paying,  but  only  the  agreement  without  any 
confideration  ;  and  admitting  it  would  bind,  yet  by  29  Car.  2.  the 
plaintiff  has  no  remedy,  unlefs  it  be  in  writing ;  and  though 
plaintiff  need  not  fet  fortli  fuch  agreement  to  be  in  writing,  yet 
when  fuch  agreement  is  pleaded  in  bar,  hemuft  plead  it  fo  as  it  may 
appear  to  the  court  that  an  aflion  lies  upon  it ;  for  he  fhall  not 
take  away  the  plaintiff's  prefent  a£lion,  and  not  give  him  another 
upon  the  agreement  pleaded,  Raym.  450.  Trin.  33  Car.  2.  B.R. 
Cafe  v.  Barber. 

Ktjm,  449.  ^,  'PhiintiW declares  upon  an  indebitatus  ajfumpfttfor  100  /.  received 
•flfdbily.'  '^  the  plaintiff's  ufe,  and  upoh  an  inftmul  computaffet for  another  100/. 
the  fame  day.  The  defendant  pleads  that  the  faid  feveral  fums  of 
100  /.  are  for  one  and  the  fame  caufe  of  ailionfor  one  fum  of  100  /• 
only,  and  not  for  feviral  fums  ;  and  that  after  the  affumpfit  he  had  paid 
30  /.  in  part  of  payment,  and  then  in  full  fatisfaBion  (f  the  refidue  of 
the  money  demanded,  he  became  bound  to  the  plaintiff  in  a  bond  of  17.0  L 
conditiontd  for  payment  of  6^  L  to  the  plaintiff,  at  a  day  not  yet  come; 
which  faid  30 1.  and  bond  the  plaintiff  accepted,  &c.  Upon  de- 
murrer the  whole  court  held  this  a  good  plea,  and  the  averment 
was  only  furplufage ;  and  the  other  matter  is  a  full  anfwer  to  the 
whole,  for  the  plea  fays  that  the  obligation  was  given  in  full  fa- 
ti§fa£lion  of  the  refidue  of  the  monies  demanded^  which  extends 

to 
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to  the  whole.  But  the  demurrer  was  after  waived  on  payment  of 
coftsy  and  ifTue  taken  on  the  plea.  2  Jo.  158, 159.  Trin.  33  Car. 
2.  B.  R.  Sheldon  v.  Clipfham. 

6.  Indebitatus  aflumpfit)  the  defendant  pleaded  guod  ante  exhir 
tionetn  bilU  ;  the  plaintiff  became  a  bankrupty  whereby  he  became 
unable  to  difcharge  the  defendant,  becaufe  the  faid  money,  from 
fuch  times  as  he  became  a  bankrupt,  was  to  fuch  creditors  as 
fliould  fue  out  a  commiflion*  On  demurrer  judgment  pro  quer. 
for  this  is  no  plea.     12  Mod.  267.  Hill.  11  W.  3.  Harvey  v. 

Williams*  E  379  1 

7.  Indebitatus  affumpfit  for  40  /.  for  wort  done,  and  quantum  Ld.  Raypi, 
meruit  for  the  fame,  the  defendant  pleads  that  there  being  mutual  Rep.  680. 
dealinzs  bewcen  the  plaintiff  and  him,  they  came  to  an  account ;  ^'  ^  *°'* 

,?.,.,  *  ,  1       1   r      1  per  Holt, 

and  that  it  did  appear  on  the  account  the  defendant  was  m  arrear  this  ought 

to  tlie  plaintiff  but  5  /•  which  be  promifed  to  pay  him^  in  confideration  not  to  be 

nvhereof  the  plaintiff  did  difcharge  him  of  the  faid  debt  and  claim,  jj^ff^ur 

To  this  plea  ^ere  was  a  demurrer ;  it  was  held  no  good  plea,  and  amounts  to 

judgment  for  the  plaintiff.     12  Mod.  537.  Trin.  13  W.  3.  May  v.  ^^  general 

\C\t\tt  iflue,  and 

'^^fi'  •  might  have 

been  giTen  in  evidence  upon  it.  ,At  another  day  the  plea  was  waived  by  confent,  and  the  defendant 
pleaded  to  iflue. 


(A.  a.  4)    Affbmplit.     B^equcft   neceflary  in  what 
Cafes,  and  what  amounts  to  a  Requeft. 

|.    A     Panuned  a  dee4  of  lands  to  B.^T.  intending  to  purchaft  the  But  where 
^*''  Jandy  ajked B.  to  deliver  him  the  deed^  and  he  ivould give  ^"^^T**^** 
him  10/.   at  what  time  he  would  requeft  it^  whether  he  bought  the  mi/JtotZ' 
land  or  not.    B.  delivered  the  deed  to  T,    Per  tot.  cur.  though  «/o»  rtauij^^ 
this  be  a  duty,  yet  it  is  not  a  duty  payable  beJFore  requeft,  and  the  y"'"*r'*" 
requeft  makes  a  title  to  the  a£lionl     /^nd  by  CJench  tlic  requeft  is  cafrujwn 
traverfable;  and  adjudged  againft  the  plaintilF.     3  Le.  73.pl.  113.  that  pro. 
Mich.  21  Eliz.  B.  R.  Banks  v.  Thwaits.  '  "*'^  '^l 

party  n«as 
to  ezprefs  the  afllimpfit  with  the  requefl,  it  being  an  tJd  Je^t,     But  otherwiic  it  is  where  there  is  fuch  a 
promifey  without  any  duty  precedent.    4Le.  2.  pi.  6.  a6  Eliz.  Puitman^  cjife. 

2.  Aflumpfity  in  confideration  the  plaintiff  would  marry  the  defend^'  4  Le.  56. 
anfs  daughter^  he  prondjed  to  give  the  plaintiff  ^o  L  and  alleged  in  ^'i^^' 
fafto,  tlMt  he  did  marry  her,  &c.     It  was  moved  in  arrtft  of  jj^gcd  Vr 
judgment)   that  neither  time  nor  place  was  mentioned  of  any  requeft.  the  plaintiff. 
Sed  non  allocatur,  becaufe  it  is  in  nature  of  a  debt,  and  it  is  JJJ^^"**. 
not  promifed  to  be  paid  upon  requeft.     But  othcrwife  of  a  thing  afrurfpCt  * 
eollateraL    Cro.  £•  229*  pi*  18.  Pafch.  33  Eliz.   B.  R.   Apple-*  was  in  con- 
thwait  V.  Nortley.  f,^;»" 

ptaintiir  woald  mtiry  A.  B.  to  pay  thepbintiflT  10 1,  when  reauhut  afier  tie  marriage^  it  being  movrd 
»o  arreil  of  jodgment  that  no  fpecial  requefk  was  laid,  Hobart  and  Wincfi  held  it  well  without  it,  but  War. 
Norton  e  contra.    Brownl.  lo.  Hill.  14  Jac.  Skipwaih  v.  Skipwaih. 

3.  Bond  of  lool.  conditioned  to  pay  50/.  and  no  day  limited.  In  cafe  pf 
Refolved  upon  demurrer  that  it  is  payaWe  prcfcntly  upon  requeft,  ^j^^^l^f 

Vot.  I.  F  f  and  ' 
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ttfbicb  frt  and  he  has  no  further  time  to  pay  it  i  and  the  purchqfing  of  the 
'nutl'la  *  ^'^^  ^^  *  requeft  in  itfelf,  and  obligee  need  not  make  a  fpecial  dc^ 
Dccefliry  mand.  And  it  is  n6t  like  the  condition  of  a  bond  to  make  a/eojf-, 
and  mate-  f„ffji  .  for  that  is  ♦  co/Interaij  and  the  obligor  without  requeft  fliall 
muft  *^  have  time  to  make  it  during  his  life,  and  (hall  have  a  convenient  time 
ulieged.  n/ier  requefi  to  mdkc  it;  but  here  it  is^i  duty  prefentlj^  and  part  of 
Browni.  13.  the  greater  fum.  And  adjudged  accordingly.  Cro,  £•  798,  pi-  47, 
J:""cur/i^'  Mich.  42  &  43  Eliz.  C.  B,  Nofe  v.  Bacon. 

cafe  of  Gore  ▼.  Colthorp*  . 

*  As  to  deliver  an  obligatton,  or  an  indenture  upon  requeft,  there  he  ought  to  fliew  a  i«queft  ey  • 
^refsly,  with  the  fUce  and  time  ;  for  it  is  ifTuable,  and  a  licet  f^plus  requiiitus  U  not  fuAcicnu  Noy 
9s*  18  Jic.  in  tfie  exchequer  chamber^  Murton  ?•  Burcley. 

4.  In  a£tion  upon  a  promi/e  tctpay  the  arrearages  of  rent  upon  an 
infimul  computavit,  %vben  he  (hpuld  be  thereufito  requefledy  a  requeft 
F  380  j  was  not  exprefsly  alleged}  and  yet  adjudged  good ;  ior  the  arrear- 
ages are  due  before  the  requeft,  and  an  a£iion  of  debt  lies  for 
them ;  and  alfo  the  bringing  of  an  aflion  is  a  requeft  fufficient  y 
this  was  moved  in  arrdt  of  judgment,  and  yet  judgment  was 
for  the  plaintiff.     Noy  98,  1 8  Jac^  in  the  exchequer  chamber| 
Murton  v^  Burtley. 
•Poph.ao9.        5.  AiTumpfitySr  9  particular f urns ^  ^vhich  in  toto  aitingunt  to  52  /• 
S.  C.  the      (which  was  piore  *  [or  lefs'\  than  the  fiveral  fums  did  amount  unto ;) 
ws^oTtbe    *"d  the  defendant  licet  fsepius  rcquifit'  fuiflct  did  not  pay  the  521, 
fJe  cfjrm-  Joncs  and  Whitlock  J.  (only  prefent)  held  that  that  fumming  up 
'f'^'^^*'*     /A^^flr/irtf/tfr/  w^/  but  furplujage^  and  that  the  requeft  was  not  nc- 
\\%,  for  one    ceffary  \   but  if  it  had,  then  the  declaration  had  not  been  good, 
parcel  fo       Lat.  1 75.  Mich.  2  Car.  Rilley  v,  Hames, 

much,  for 

another  Ko  much,  &c.  quae  in  toto,  &c.  And  Jones  and  Whitloclc  held  the  declaration  good  ;  for  there 
is  a  particular  promife  for  every  parcel,  and  it  was  furplufage  and  the  officioulhefs  of  the  clerk  to  fum  up 
the  particulars,  and  therefore  judgment  was  affirmed. 

IniAt  upon       (J.  In  debt  or  detinue  the  very  bringing  the  a£lion  and  demand 

thi"**efrca  ^^  ^^  ^"^  ^^  ^  demand  and  requeft.  Per  Jpnes  J.  Godb.  403, 
Ja:kn9W'     pi.  483.  Pafch.  3  Car.  B.  R. 

Itdgt  myfelf 

itiMbtedio  A,  \o  I. which  I  promife  to  pay  upon  dewutnd.  It  was  moved  In  i^rreft  of  judgment,  that  Uiough 
upon  a  note  aclcnowledging  a  debt  a  demand  need  not  be  alleged,  yet  where  it  hpart  of  tb*  agrementy  a 
demand  is  neceflary.  But  the  court  held  the  contrary  ;  for  it  is  a  debt  tn  przfenti,  and  the  laft  wordi 
import  no  more  than  that  I  am  ready  to  pay  it  at  any  time,  and  fliall  not  rcftrain  the  other  words,  thit 
keing  no  debtanfi^g  vpcn  the  performance  of  a  certain  condiihn^  but  ^\a\n\y  precedent  to  f be  demand*  Be. 
fides,  fuppofing  the  demand  neceflary,  the  adtion  itfelf  is  perhaps  a  demand.  10  Mod.  38.  Mich.  10 
Ann.  B.  R.  Kumball  v.  Ball. 

7.  If  ont  fells  a  horfc  for  money  to  be  paid  upon  requeft  and  no 
reqticjt  is  Jbewny  he  c^m  never  have  judgment,  per  RichardfoHji 
which  was  not  denied.  Het,  i^i8,  Mich,  c  Car,  C.  B.  in  Moflc's 
cafe. 

8.  There  is  no  difference  where  a  pian  is  to  do  a  thing  upon  rr- 
auefl  and  upon  reajhnable  requeft  ;  for  in  both  cafes  there  ought  to 
be  an  exprefs  requeft.  Per  tot.  cur.  Cro.  C  299,  300.  pi.  i. 
Pafch,  9  Car.  B.  R.  in  cafe  of  Symms  v.  Smith. 

LfT.  48.  9.  Cafe  on  a  promife  to  re-deliver  fuch  a  deedp  andfi  much  money 

^w^*  h"^  ^^^'^  r^-^wj;?.  The  plaintiff  alleged  not  any  requeft.  Adjudged 
\^^lt  vra»  JP^^  ^^*  ^"^*  "P^^^  demurrer,  that  Vfberc  the  thing  itfelf  is  to  be  re- 

covered 
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toverei  in  the  aBion^  as  the  deed  is  in  this  cafe,  there  the  bringing  ^  re-deliver 

the  aBion  amounts  to  a  requeft  ;  but  where  it  is  to  recover  damages ^  uw)n  re- 

tbere  muft  be  an  aBual  requeft  made.     Sid*  66«  pi.  41.  Mich.  13  queft,  and 

Car.  2.  B.  R.  Ward  v^  Martin^  »n  co^ifidc- 

ration  of 
having  delivered  him  another  deed,  he  promifed  to  pay  40 1,  and  alleged  that  fuch  a  day  after  he  made 
requeft,  but  the  defendant  had  not  re- delivered  the  firft  deed  nor  paid  the  ^  1.  The  defend4nt  pleaded 
tiie  ttatate  of  limitadoniy  and  that  he  did  not  promife  within  6  years  before  the  adion  brought. 
The  plaintiff  demaned,  becaufii  the  caafe  of  action  at  to  the  deed  did  not  arife  upon  the  pro- 
mife, but  on  the  refofal  after  itqueft,  which  was  within  6  years  \  and  of  that  opinion  was  the 
coart. 

10.  Promife  to  deliver  fucK  a  Aingbef&refmcha  day^  he  is  bound  Lev.  a89* 
to  do  k  without  requeft.   Per  cur.    vent.  7a.  Pafch.  22  Car.  2.  cir?accwl- 
B.  R*  Bernard  t%  Bernard.  logi'y. 

II*  Afumpfit  in  con/ideration  that  he,  at  the  defendants  requeft y  «  Mod.  199. 
would  at  his  own  charges  procure  himjelf  to  be  made  a  knight,  Jo  tbat  |^"f****  ^*  ^ 
his  wife  (the  defendants  daughter)  might  be  a  lady,  promifed  to  pay  him  \^  {?%/  »' 
2000/.     After  judgment  for  the  plaintiff,  it  was  afiigned  for  error  new  trial 
that  the  plaintiff  did  notjbew  that  he  procured  himfelf  to  be  knighted  ^*^'  f^^^'* 
at  the  defendant's  requeft,  which  in  this  cafe  is  executory  and  part  nothing  of 
of  the  confideration ;  but  per  cur.  the  requeft  (hall  be  intended  to  judgment. 
be  executed  and  made  at  the  time  of  the  promife,  viz.  that  then  Zp  ^^^' 
he  requefted  him  to  be  made  a  *  knight,  and  promifed  to  give  him  s.  c.  ^^d* 
2000I.    Judgment  affirmed  per  tot.  cur,     2  Lev.  198.  Trin.  29  though  it 
Car.  2.  B,  R.  Tripps  y.  Rand.  ^^''°;  '^ 

defendant*s reaneft,  yet  the  declaratwn  iehg  that  the  ^Uin^ffJUemadbihenspromiJpcm  &  fleet fitpiut  requ't- 
fitkt^  it  is  fufficient  af^r  irecdidt  on  non  afTumplity  which  muft  prove  him  knighted  at  the  defendant*! 
requeft,  the  requeft  being  executed  ;  and  judgment  affirmed. 

•1:381] 

12.  Where  there  are  mutital covenants  it  is  not  requifite  to  make 
requeft  for  perfoxmancc»  8  Mod.  173.  Trin.  9  Geo.  i.  Wilkiiifon 
,  V.  Meyer. 


F  fa 
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(A.  a.  5)  Aflfum^Hif .    RequefL    When  the  Reqiied 

mud  be  made. 

I  •    A  SfumpHt  for  Aat  the  i^endant  upon  a  certain  conjideraiionpro^'^ 

**   tntfed  t^delvwr  tff  the  plainitff  40  qttarters  of  ivbeat  between 

Stutbridge  Jair  and  Chri/lmdSf  if  the  plaintiff  liked  thereof  at  Stur^* 

bridge  fair  ;  andjhewed  that  be  liked  thereof^  and  upon  the  lafi  ofNo^ 

vember  atfuch  aplace^  required  the  defendant  to  delivef  them.  It  was 

the  opinion  of  the  court  in  this  cafe  for  the  defendant  \  for  his 

likine  is  to  be  at  Sturbridge  fair,  and  here  a  reqpeft  is  alleged  to 

be  the  laft  of  November,   which  is  long  after  and  at  another 

place,  and  therefore  not  eood ;  and  judgment  for  the  defendant4 

Cro.  £.  249.  pi.  13.  Midi.  33  &  34  El^.  B.  R.  Brable  v.  Hoi- 

lywell. 

©*•  «09»  2.  Where  a  time  certain  is  limited  for  the  payment  of  any  thing, 

s!  pi  held    ^c  never  fliall  allege  a  requeft  before  the  day ,-  but  otherwife  it  is 

accordingly    where  it  is  uncertain.     Cro.  £.  455.  pi.  3.  Mich.  37  &  38  Eliz. 

in  ihc  ex-     jj^  ^^  cxchequcr-cliamber.  Philips  v.  Sackford. 

chequer- 

chamber.         ■    Mo.  689.  pL  951.  S.  C.  ■  Affumpfit  m  cnfiJtratioH  tbt ph'mrlfweuUJMeSr  t§ 

felljucb  trecsy  tbt  dtfcniant  fromijcd  to pajf  him  tool,  before  Mich*  1650,  ufonrtfiiify  vAmllegtdm 
Mueft  at  Micb*  1660.  It  Was  in(i(!ed  in  arreft  bf  judgment,  that  this  requeft  ought  to  have  been  befoce 
Mich.  1650  I  but  it  wat  anfwered  and  not  denied,  that  upon  the  requeft  as  hud  m  this  dedandon,  a 
nquefi  at  any  oihtr  tlmi  might  he  givta  in  fvidence  tlovgb  it  vtere  ftvtrsl  yean  htfwe^  and  the  jory  ihali 
alceitainthe  damages.     Sid.  268t  pi.  19.  Triji.  17  Car.  i.  B.  R.  King  t.  Bray. 

3.  Aflumpfit  for  that  the  defendant  being  indebted  to  him  in  15  /. 
hepromifed  to  pay  it  by  25  /•  the  quarter ^  and  to  enter  into  bond  upon 
requeft  for  the  paytnent  of  fuch  fumsy  and  aUegetb  a  requeft  to  enter 
Into  bond.  It  was  moved  in  arreft  of  judgment,  becaufe  Ae  requ^ 
was  made  after  the  end  of  the  quarter  :  fo  that  a  bond  for  payment 
thereof,  the  day  of  payment  being  paft,  would  be  forfeited  pre- 
fcntly  \  and  for  that  caufe  it  was  adjudged  againft  the  plaintiff. 
Cro.  J.  116.  pi.  3.  Pafch.  4  Jac.  B.  R.  Gregory  v.  Wikes- 

4.  A.  promifes  to  pay  tool.  to«B.  25  March,  quando  requifitut 
foret,  A.  is  not  bound  to  pay  this  till  the  laft  hour  of  the  day,  and 

B.  ought  not  to  requeft  it  before.     Per  Coke  Ch.  J.  RolL  Rep. 
189.  Pafch.  13  Jac.  B.  R.  in  pi.  23.  But  Roll  makes  a  quaere. 

5.  Cafe  by  an  adminiftrator,  for  that  upon  an  account  between 
the  inteftate  and  the  defendant ,  he  nuas  found  in  arrear  of  rent  40/. 
ivhich  being  demanded  he  promifed  in  conpderation  thereof  togivefecu^ 
rity  to  pay  it  by  parcels  on  certain  days^  till  all  be  paid  qtumdo  requUt' 
tus  effd.     It  was  moved  in  arreft  of  judgment  that  the  requeft  re* 

fers  to  the  fccurity  to  pay  the  money  on  feveral  days  j    and  by  the 

declaration  it  appears  that  it  was  not  made  till  all  the  days  were  pqfl, 

[  282  3    fo  that  he  could  not  perform  h,  and  fo  the  declaration  not  good  \ 

quod  fuit  conceiTum  per  tot.  cur.     Roll.  Rep.  189.  pi.  23.  Pafch. 

13  Jac.  B.  R.  Hudfon  v.  Barton. 

6.  Cafe  for  that  the  defendant  had  requeft cd him  to  lend  the  defend'^ 
anfsfon  5  /.  fcr  6  months,  and  if  the  fast  did  not  then  pay  the  money  ^ 

tie 
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fii  Jefendant  Vfottld  repay  it  at  the  end  of  the  year  after  the  lending^ 
upon  requeft ;  and  alleged  that  afterwards,  and  within  the  year,  he 
requefted  the  defendant  to  pay  it  at  the  end  of  the  ye^r,  which  he 
did  not  do,  &c.  It  was  moved  in  arreft  of  judgment,  that  the 
requeft  was  not  purfuant  to  the  agreement,  which  was  that  for 
default  of  the  fon  (then,  at  the  end  of  the  year  upon  requeft)  fo 
that  by  the  adverb  (then)  the  requef  was  not  to  be  made  till  after  the 
end  of  the  year  ;  and  this  was  agreed  to  by  3  juftices  \  for  the  re- 
queft within  the  year  ferves  to  no  other  purpofe  than  to  admo- 
niih  him  to  be  ready  againft  the  time ;  but  Mountague  Ch«  J. 
c  contra.  2  Roll.  Rep.  88.  Pafch.  17  Jac.  B.  R.  PafFord  v- 
Wcbb. 


(A.  a.  6)  Aflumpfit.     Requeft.     By  whom,  and  to 
whom,  Requeft  muft  be  made,    v 


l«  1 F  3  qffume  to  pay  or  give,  &c.  upon  requeft,  &c. 
^  requefl  is  made  to  one  of  them,  it  is  good.     Ruled 


and  the 

per  cur. 

Noy  135.  Brercton's  cafe. 

2.  The  count  was  of  a  promife  hythe  defendant  that  hufonfhouli 
pay^  iS^c,  to  the  plaintiff  for  his  hoarding  tvith  him  when  hefbould  he 
thereunto  required:  but  did  not Jhew  that  he  required  the  fon  to  pay  the 
money,  which  the  defendant  promifed  fhould  be  paid  upon  re- 
queft, but  only  faid  that  the  defendant  licet  faepius  requifitus  & 
non  folvit.  Per  Roll  Ch.  J.  this  is  a  collateral  promife^  and  there- 
fore the  requeft  muft  be  averred  to  be  made  to  the  fon.  And  nil 
capiat  per  breve  was  ordered  to  be  entered.  Sty.  207.  Hill.  1649* 
Williamfon  v.  Mead. 


(A.  a.  7)  AfTumpfit.    Requeft.    Alleged.    How  the 

Requeft  muft  be  made. 

I.  |K  confideration  that  A.  the  plaintiff  at  the  requtfl  of  B*.  the  sLe.9t. 

-*•  defendant  would  repair  a  houfe^  B^  promifed  to  pay ^  &c.    The  ^'/jj*'^ 

plaintiff  declared  quod  reparavit  generally,  without  faying  that  at  the  £]{^  q^  g, 

requeft  of  the  faid  B.  he  repaired  it,  and  that  is  not  the  reparation  s.  c.  in  to- 

intended  by  the  declaration,  viz.  reparation  at  the  requeft,  &c.  ^^T*^"» 

but  a  reparation  of  his  own  head  -,  and  for  that  caufe  judgment  meot*'^ 

was  rcvcrfed.     2  Le.  53.  pi.  72.  Mich.  29  Eliz.  C.  B.  Merry  v.  fbyed— 

Lewis.  » Yf°M5* 

S.C.  cited 
Arf.  7  Mod.  144.  Holt  Ch.  J.  upon  this  cafe  beiog  cired,  fiiyt,  the  agreeinent  muft  hate  beta 

thus,  vif .  in  confideration  that  A.  at  the  fpectal  ioftance  and  requeft  of  B«  would  repair  the  houfe  for 
B.  that  then  6.  would  pay  him  fo  much  for  it.     And  he  declares  that  hedid  repair  the  houfe,  but  ao% 
that  he  did  it  at  B.'c  requeft  j  and  Holt  fays  he  needed  not  to  do  it ;  for  the  agreement  wat  not  that  k« 
Ao«ld  repair  it  when  be  ihoold  requeft  him,  but  the  agieement  waa  abfolute  to  repair  a  houlie,  and  to* 
tbMX  agrccmeiit  he  wis  br9ti|ht »( the  requcA  of  th(  defcodaot. 

2.  In 


383  dftiOtUt  [o£  Aflutnplit.] 

ihaiTampfit  1.  ta  in  aAIon  on  die  cafe  opon  a/un^Jit  to  pay  money  to  ^ 
^^ff- h^  P'^i'^^  <^  requeft,  he  wmft  allege  an  aAual  requeft,  and  at  what 
«M</<^  ^i-  /^^  and  difjr  the  reqneft  was  made,  Le«  287.  pL  389.  Paidu  26 
^trftjumot  £li£.  B.  R.  Short  ▼•  Short. 

money  for  ^ 

the  deifSeiMiant  amountli^  to  151.  ^b^dtfendant  prem'ifed  ft  pay  him  all  the  liimthe  had  expended  for 
hijn»  &c.  bat  iid  not  licet  AqMOS  le^aifitai ;  but  becaufe  the  day  and  place  «ftbereftie^  taa*  not  alkgtd^ 
it  wa»  adjudged  for  the  defeadant  j  for  here  was  ao  doty  due.  Cio.  £•  73.  pi.  31..  Mich.  29  tc  30  £!»• 
B.  R.  Morxis  ▼•  Kidc. 

Aflfiimpfit  3.  A.  brought  a£bion  on  the  cafi  upen  5  feveral  ujftmffiu^  and 
Jtf  ^V**  counted  licet  faepius  requiGtus,  &c.  fo  as  there  was  hut  me  licet 
faijt^^l  /i^ius  to  ail  the  5  affum^ts^  whereas  every  feveral  aflumpfit  ought 
for  2o/.  /«  to  have  his  feveraldemand ;  for  one  general  requeft  for  all  is  not 
^^J^*'  fufficient.  For  it  has  been  adjudged,  that  if  one  is  indebted  to  J.  S. 
9Ddtkatdcet'  in  feveral  fums  of  money  made  [to  be  paid]  upon  requeft  or  de- 
fiepiai  nam'  fliand^  and  J.  S.  goes  to  him,  and  fays,  pay  me  what  you  owe  me^ 
^VJTv^  tlus  is  not  a  Aifficient  demand  or  requeft.  3  Lc.  206.  pi.  266. 
ijSi V    Pafch.  30  Eliz.  B.  R.  Abbot's  rtife. 

flace^Atdt'^ 

JeadatH  bad  not  paid  the  money,  and  alf»  that  befild  bim  mam  tooolfer  10  /.  to  he  paid  w&oi  rfymnd^ 
and  alleged  that  lioet  ftepiat  re^utfit*  tlie  defendant  had  not  paid,  hut  mifbmt  aJkpng  time  aadplaa* 
But  adjudged  good  $  for  it  (hall  refer  to  the  day  and  place  alleged  in  the  6x£t  requeft.  Cro*  £lis.  240* 
pU  13.  Trin^  33  Elit.  B.  R.  Barnes  ▼•  May. 

Cafe  for  that  At  ^ohnidMnt  promifedf  in  eoifidtratioa  be  vfMtld  cure  B,  of  a  certain  dijeafo,  be  waald 
fey  bim  vbat  U  jbtmid  be  worAf  mmdfir  bit  me£citfes»  He  dcelarrd  Ukrwije  npon  z  either  preanfeSf  the  mm 
ftr  curing  the  mffe  of  B.  ^  quadam  putredine,  and  the  other  for  curing  the  defadant  himjelf^  and  feti 
forth  that  he  had  cored  them,  and  diat  he  deferved  ib  much  for  the  feveral  cures,  and  fa  much  for  hit 
medictnesy  anttMtfitifig  ia  the  whole  to  fo  much,  and  rileged  that  licet  ad  hoc  faciendum  fcpe  leqoifitoSy 
he  had  not  paid,  it  wu  moved  ia  andb  of  judgment,  that  thexe  ims  m  place  pevoad  where  this  reqaeft 
was  made.  But  adjadged  not  neceiTarf )  for  ^htre  the  thing  is  a  duty  before  any  reqn^  made^  there  tha 
rcfu^  is  enly  atteged  to  aggratmte  the  damages^  and  is  not  tranterjable^  But  it  is  otbertoije  where  the  re- 
an^  makes  the  duty  rtfe^ 9x  in  aflompfit  to  do  foch  a  thing  upon  requeft,  there  the  day  of  Ate  requeft 
ought  to  be  allcfed,  bectaft  it  n  tiaveriable.  And  that  the  words  (ad  hoc)  refers  to  all  the  partieulan 
reddendo fngulafnguliSf  as  a  particular  requeft.  Palm.  389.  Mich.  21  Jac.  Manuryv.  Strong* . 
Roll.  Rep.  37S.  Manary  v.  Strange,  S.  C.  but  S.  P.  does  not  fully  appear— Ibid.  411.  S.  C.  and 
S.  P.  that  the  words  Tad  hoc>  refer  to  all  the  particulars. 

In  aflumpfit  the  (daintiff  declared  on  feveral  promijesi  x^  ^^  ^h  '"'  ^^4^  f^  ^i  snd  this  being 
moved  in  aireft  of  judgment,  Hutton  and  Yelverton  thought  it  good  and  fufficient.  Adjomatur.  Het. 
84.  Pafch.  4  pv.  C.  B.  Gammon  v.  Milboume.*— ^-Ibid.  93.  S.  C-  and  theeoort  wera  of  the  (um 
apinioo,  that  the  requeft  ihaU  be  xcferred  to  all  the  particular  foms  reddendo  £ng«ia  fingiilis* 

4.  Aflumpfit  for  that  tie  defendant  was  indebted  to  the  plaintiff 
5  /.  firrent^  and  promifed  to  pay  it  qtiandocunque  requjfitus  ;  ami  that 
he  requefted  it  fuch  a  day,  but  the  defendant  had  not  paid  it  \  the 
dctcndsLnt  pleaded  payment,  and  found  againft  him.     Though  the 
declaration  did  notjhew  when  the  rent  was  due,  nor  for  what  term^ 
nor  upon  what  contraEl :    yet  becaufe  the  defendant  had  taken  no» 
tice  thereof  by  pleading  payment  and  ifTue  thereupon,  and  found 
for  the  plaintiff  it  was  adjudged  for  the  plaintiff.     Cro.  J.  668* 
pi.  5.  Trin.  21  Jac.  B.  R.  Slack  v.  Bowfal. 
Win.  IIS.         5*  A.  gxvc  bond  to  B,  to  pay  money  ftich  a  day.     A.  tendered  the 
S.  C.  in       ptoney  on  the  day,  and  B.  promifed  to  deliver  up  the  bond  upon  requefi^ 
F*  ®*  *^*     if  be  would  pay  the  money  to  T.  5.  his/ervant.     Accordingly  jf.  paid 
cordingiy.—  ^he  money  to  thefervant,  but  B.  did  not  deliver  up  the  bond  on  re- 
Hurt.  73.     queft ;  whereupon  A.  brought  his  adioo*    It  was  moved  is  ac* 
S.C.  the     ^       '  .^  6  ^  left 
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reft  of  Judgment,  that  the  plaintiff  hatA  fit  firth  the  promife  and  ^owt 
the  requeft,  but  no  place  where  the  requeft  m>as  made.     Ley  Ch.  J.  t^^SjItatiff 
Jones  and  Whitlock  held  the  place  not  materia^  becaufe  iffuevoas  /boaid  h»m 
taken  upon  not  guilty ;  but  if  the  defendant  had  demurred^   he  fhould  ju<gni«n«, 
have  had  judgment.     2  Roll.  Rep,  476.  Mich.  22  Jac.  B.  R.  ^  |5^ 
Methold  V.  Peck«  fumpfic  al« 

lowstbe  rc^ 

J^ueft^    But  a  note  is  added,  that  this  judgmeot  was  reverfed  in  B*  R.  becauie  the  requeft  being  upon  <«/• 
aicrol mattery  which  was  tbecauft  tf  the  fiffiony  it  is  material. Poph.  i6o«  Pack  v.  Methold, 

adjudged  for  the  plalniiff  In  C.  B*  but  in  error  in  B.  R.  the  opinion  of  the  court  was  ftrong,  that  the 
time  and  place  of  the  requeft  ought  to  have  been  alleged  fpecially  and  certainly,  becaufe  it  is  traverfablcy 
and  parcel  of  the  a/Tompfit  ■Jo.  85.  pL  i.  Mich,  x  Car.  B.  R.  the  S.  C.  and  refohred  per  tot. 

cur.  that  a  fpecial  requeft  fliould  nave  been  alleged ;  and  though  i/Tue  was  taken  *  upon  the  non  af- 
fumpHt,  and  not  upon  the  requeft,  yet  this  does  not  help  it,  becaufe  the  lequeft  is  the  fubftancc  and  par- 
^1  of  the  contmd ;  and  this  being  omitted,  no  ifliie  can  make  it  good.  And  judgment  was  reverfed* 
■  ■  ■  7  Bulft.  297.  S.  C.  in  B.  A*  and  after  fome  differ^ce  in  opinion  the  whole  court  refolded, 
that  by  tne  omiilion  of  time  and  place  the  judgment  was  erroneous  ;  and  therefore  reverfed  nuUocootiia- 
dicente.^-— Lat.  93.  Peck  ?.  Co\e,  S*  C.  in  B.  R.  but  no  judgment. 

6.  Aflumpfit,  &c.  in  confideration  of  a  ruff-band  delivered  to 
him^  he  promifed  to  pay  3  /.  at  the  day  of  the plaintij^s  marriages 
and  alleged  that  he  was  married  fuch  a  day^  and  that  the  defend- 
ant poflea,  &c.  licet  faepius  requifituS}  had  not  paid  it ;  and 
though  no  notice  of  the  marriage  nor  day  of  the  requefi  was  mentioned^ 
and  though  the  payment  was  to  be  made  after  that  day,  and  not 
before,  yet  3  Juftices  held  it  well  enough.  Contra  Crooke  J. 
and  judgment  for  the  plaintiff.  Cro.  C.  34.  pi.  8.  Fafch.  2  Car. 
C.  B.  Crane  v,  Crampton. 

7.  Cafe,  for  that  one  T.  S.  ieing  indebted  to  the  plaintiff  in  12  L 
and  whereas  the  defendant  fas  he  told  the  plaintiff  J  was  indebted  to  the- 
faidT.  S.  in  12/.  the  defendant j  in  conftderation  the  plaintiff y  at  his 
fpecial  inftance  and  requeft ^  would  procure  an  order  from  T.  S.  to  the 
defendant  to  pay  the  12  /.  to  the  plaintiff,  he  promifed  to  pay  it :  and 
fliews  that  he  did  procure  an  order  from  T.  S.  requiring  the  de- 
JFendant,  upon  fight  thereof,  to  pay  the  plaintiff  1 2  1.  and  that 
the  plaintiff  (hewed  the  faid  order  to  the  defendant  on  fuch  a 
day,  and  at  fuch  a  place,  and  requeued  him  to  pay  the  money, 
wnich  he  refufed.  Upon  demurrer  it  was  objefted  that  he  did  not 
allege  that  he  procured  the  order  at  the  requefi  of  the  defendant ;  befldes, 
the  promife  was  not  fox*  a  duty  to  the  plaintiff,  but  was  collateral^ 
and  became  due  upon  a  fpecial  promife,  therefore  a  requefi  fhould 
be  alleged  with  time  and  place.  Sed  non  allocatur}  and  per  tot. 
cur.  judgment  for  the  plaintiff;  for  no  other  requefi  fiall  be  intended 
than  what  is  included  in  the  agreement ,  (viz.)  that  the  plaintiffs  at  the 
requeft  of  the  defendant,  did  procure  the  order  :  otherwife  if  it  had 
been  to  procure  the  note  when  he  fhould  be  required  ;  but  here  no 
fubfequent  requeft  was  intended  \  but  if  a  requeft  had  been  ne- 
cefTary,  it  is  here  fufficiently  alleged,  viz.  that  at  fuch  a  day  and 

frface  he  fliewed  the  note  to  the  defendant,  and  required  him 
o  pay  it,  without  faying  adtunc  &  ibidem,  he  required. 
2  Vent.  71.  74.  Mich,  i  W^  &  M.  in  C.  B.  Bokcnham  v. 
I'hackcr, 

8.  AfTumpfit 
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347*    '    8.  A^ixmp&tf  for thztthcdefendant/Miim a gfl£wjir 8 
SdjiM^edttl  ^»^f^f»^^/^agr^fJj  thatincwiftderatiMtbi^ntiff  badpeddbim 
^Qf^ingty  \     *bt  8  guineas^  be  promifed  the  plaintiflF,  tbat  if  he  did  mi  like  the  geld- 
and  by  Holt  ing^  and  Jbould  delivfr  it  to  B>  totheuje  of  the  defendant^  B,  Jbwld 

^'iik«^  ^^i  ^^  ^  S*^^9  ^"^^  if  ^  ^^  ^^^»  ^^'^  ^^  defendant  fvotM  upcm 
fivcry  of  requefi  \  and  fcts  forth  that  he  did  not  like  the  geldingj^  but  delb- 
tfae  korie  TCted  it  to  B.  and  required  him  to  pay  the  8  guineas,  which  he  re- 
«iiiieM*ta-  ^^^^>  *"^  *^^  ^^  defendant  licet  faepios  requifitus,  had  not  paid. 
came  a  da-  It  was  moved  in  arreft  of  judgment,  that  the  protnife  to  repay  the 
ty*"  ■  ■  8  guineas  was  collateral,  and  the  defendant  himfelf  was  not  the 
* '^^  ^  debtor,  becaufe  he  was  no  more  than  a  furety  in  default  of  B.  and 
A^aott  of  therefore  *  notice  ibould  be  given  that  B.  had  Qot  paid,  and  a  fpcr 
1^  ^*  w  ^^  requeft  ihould  be  alle^d  to  the  defendant,  and  all  this  matter 
Mttrtm»fV'  ^  '^^  ^  ^^  declaration,  and  not  a  fs^ius  requifitus  only.  But 
fum  it  mat'  refolved  per  tot.  cur.  that  this  is  nof  a  foUaterai  promije,  but  on^ 
ttMtJt  at  if  entire  contra^  upon  the  fale,  and  B.  is  only  a  fervant  to  receive 
If  j^,  p«T  ^^  horie  and  pay  the  money ;  by  the  not  doing  whereof  the  de* 
|ba»vdisio-  fendant  is  the  deotor^  and  the  money  is  in  his  hands,  as  received 
■^  ^J*  ••  to  the  plaintiff's  ufe  j  wherefore  judgment  was  given  for  theplain- 
aodcc  MBot  t^^  in  C.  B.  and  affirmed  in  error  in  B.  R.  3  Lev.  363.  Trin.  ^ 
wtuffMry  y     W.  &  M.  Mailers  v.  Harriot. 

hat  if  it  be» 

{#  my  body  ptyi  ftc.  there  aoticc  mnft  be,  becaulc  it  i|  uncertaia. 


(A.  a.  8) 
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(a.  a,  8)      Aflumpfit,      Requeft   fpecially  alleged. 
la  what  Cafes  it  mufl  be,  and  where. 

U  A  SSUMPSIT  agaififi  the  drfandant  as  executrix  of  G.  /T. 
-^  in  conjtderation  that  the  plaintrff  nvauld  ajfure  certain  lands 
to  T'  P.  at  the  itifiance  of  the  /aid  G.  W.  he  promifed  that  if 
71  P.  did  not  pdy  him  yearly  upon  requejl  10/.  and  10  hods  of 
faggots^  that  he  would  pay  them,  and  he  did  aflure  the  land, 
&c.  and  that  neither  (>.  W.  nor  T.  P.  licet  fsepius  requifitU8> 
did  pay  the  lol.  and  the  10  loads  of  faggots.  Adjudged  for 
the  defendant;  for  fince  the  payment  of  the  lol.  was  to  be 
upon  requefty  a  requeft  is  material,  otherwife  the  defendant 
is  not  chargeable,  and  the  time  and  place  of  the  requefl  are  to  be 
txprefsly  alleged.  Cro.  £•  85.  pi.  5.  Hill.  30  Eliz.  B.  R.  Da- 
vcnly  V.  Wcllbore. 

2.  If  money  is  lent  to  he  repaid  when  required,  licet  ftaepius 
requifitus  is  not  fufficient ;  but  if  the  plaintiff  declares  upon  a 
cum  indebitatus  fuijfet  the  defendant  ajfumed  to  pay,  there  licet  fsepius 
requifitus  is  fufBcient;  per  Wray.  3  Le.  2o6.  iii  pi.  z66. 
Pafch.  30  Eliz.  B.  R. 

3.  Aflumpfit,  for  that  the  plaintiff  nuas  poffeffed  of  a  leafe  for  Cra.E.3oA. 
years,  and  B.  poffejfed  of  the  reverfion  for  years,  B,  in  conftderation  P*-  «•  S.  C. 
the  plaintiff  would  furrender  Us  ejlate  and  term,  and  procure  one  T.  \^^^i(^f[^ 
4o  give  him   lOoL  for  a  leafe  to  be  made  by  B.  to  the  faid  3*.  he 
^promifed  to  pay  the  plaintiff  30/.  when  required ;  and  alleged  the 

performance  on  his  fide  by  making  the  furrender,  (viz.)  20 
April  5  and  that  on  the  fame  20  April  he  procured  T.  to  give 
Ac  teftator  lool.  for  a  leafe,  &c.  thea  and  there  made  for  19 
years  to  come;  but  that  B.  licet  faepiH3  requifitus,  had  not 
paid  the  30I.  &c.  A  motion  was  made  of  other  matter  in 
arreft  of  judgment,  but  it  was  entered  for  the  plaintiff.  Fopb. 
30.  Trin.  35  Elizi  Hughes  t.  Robotham. 

4*  Where  a  debt  is  th^ground  of  the  affion,  and  the  law  induces  ^  «  af. 
a  promife  to  pay,  there  the  requeft  is  neither  parcel  of  the  con-  ^""?P'>^  *»y 
fideration   nor  ifluable;    otherwife   where  the   a£tion  is  /bunded  kec^'^  for 
upon  a  collateral  matter,  and  not  U|)on  a  duty,  there  the  requeft  **«  ^^  <*«- 
ought  to  be  exprefsly  alleged.     Yelv.  66.  Trin.  3  Jac.  B.  R.  ^^"^^^^  ^It 
The  cafe  of  the  Hoftlen  borfe  to  li- 

very,  and 
•gfted  to  pay  6d.  ibr  a  day  and  nigtit,  and  tha|  the  horie  had  been  kept  by  him  for  many  dayi  and 
nights;  chat  the  money  amounted  to  icl.  and  declared  licet  fxpiua  reqaifitus,  &c.  without  alleging 
any  requeli  in  fa^oj  and  adjudged  good. 

f  S4  where  a  comm'ifliv»n  foe  examining  witnedes  was  to  be  held  at  an  Urn,  and  in  confideratSon  the 
inn-keeper  promifed  to  find  horfe-meat  and  man's-meat  during  the  time  for  the  defendant  and  his 
company,  the  defendant  promifed  Vo  pay  hini,  when  rc<]uired,  fa  much  as  the  fame  Hiopld  amount  Co, 
tnd  that  the  fame  amounted  to  5I.  but  the  defendant,  licet  fxpius  requifitus,  hath  not  paid  it.  B^it 
per  tot.  cur.  a  precife  requeft  ought  to  be  ailrged,  and  the  very  time  and  placf  expsefled,  and  the  fiinc 
dtverfity  taken  by  them  as  above  in  the  cafe  of  Yelvcrton.  [And  fo  this  cafe  is  taken  as  a  coll«ceral 
promife,  and  not  a  mere  debt  of  the  defendant's,  and  fo  diO'ers  fmm  that  cafe.]  And  thercfoi^ 
^d^menc  wu  ftayed,    Cro.  J.  i%%.  pl«  x.  Mich.  5  Jac.  B.  R.  Selman  v.  Kio^. 

Vol.  I.  G  g  *  •  5.  la 


38^5  t  aaionJl  [of  Affumpfii.] 

Umepn-  5.  In  aflUmpfit  to  favi  harmUfs  nvben  nquindi  a  fpecial  re> 
mjest9  fsvt,  q^^^  muft  bc  alleged,  and  a  licet  ficpius  requificiis  is  not 
V^^s^ht  fufficient,  nor  will  a  verdift  aid  it)  but  if  the  promife  had 
ought^co  do  been  to  pay  a  certain  fum  of  money  when  required,  it  would  be 
'^  u\  ^with-  S^^  without  laying  anv  fpecial  requeft*  2  Bulft.  229.  Pafch« 
oSt  an7«-    I  ^  J*^'  Harrifon  y.  Mittord. 

^ucft.   Sty. 

141.  Mich.  «4Car.  B.  R.  SmUhfoa  v.  Wcllt. 

But  where  in  alTumpfit,  in  confideratlon  the  plaintiflT  would  cut  down  and  carry  awiy  certain  tnet^- 
/o  fave  him  tarmlffs  from  all  dawiMges,  Ace.  which  might  happen  to  him  by  icafon  thereof,  when  he 
Ihould  be  required,  the  defcDdant,  licet  tepias  reqaifitus,  had  not  faved  hia  hannk6»  but  fuflfcred 
*  him  to  be  fued,  which  had  coft  him  a  great  deal  of  moncy«  Ic  wai  moved  in  arreft  of  judgment, 
becaufe  he  did  fiotjhctv  ia  what  court  be  tvas  fueJf  wr  what  money  he  had  expended^  nor  b«%v  much 
damnifUd,  and  thenfore  adjudged  for  the  defendant.  Cro.  C.  385.  pL  17.  Mich.  10  Car.  B.  R. 
Palmer  v.  Knight. 

Jf  a  cclUtt-^        6,  Where  the  plaintiff  declares  upon  ajfum^it  to  do  a  collateral 

co^b^'dfneT  ^^^*^E  ^P^^  ''^f  «5^f  the  time  and  place  of  the  doing  it  ought  to  he 

there  to  fay  alleged,  whereupon  iiTue  may  be  taken ;  for  there  the  requeft^ 

fopius  re-  together  with  the   not  doing   the  thing  promifed^   gives  the 

not  fufficU  caufe  of  a£l:ion.     But  where  the  promife  is  founded  upon  a  debt^ 

cnt;  per  zs  for  wares  bought  of  the  plain  tiff,    he  promifed  to  pay  loL 

Jones  J,  upon  rcqueft,   there  the  plaintiff  need  not  aUege  the  requeft 

Pafch.  ^^'  more  precifely  than  in  an  adion  of  debt,  viz.  licet  fsepius  r©- 

3  Car.  B.  quifitusj  &c.     AgTCcd  by  all  the  judges,  and  that  it  had  beeit 

\  ^  t'^y  ^"f'^"   ^^   adjudged.     2  Roll.  Rep.   62.  Mich.    16  Jac.  B.  R. 

fiidV^S    '  ^"^  ^-  ^°^^>  °'  ^^^- 

pi.  10.  Mich.  1 9  Car.  2.  B.  R.  Birks  ▼.  Tnppef»  which  was  in  afTumpftt  ff  ntt  paying  maag^ 
awarded.  The  plalncifF  demurred,  becatife  no  demand  was  alleged ;  and  for  that  rcafon  adjudged  for 
the  defendant.  Saund.  31.  S.  C.  The  aHumpfit  was  founded  on  the  promife  made  at  the  fob- 

miflion  to  pay  {o  much  if  he  did  not  perform  hit  part  of  the  award,  cum  ad  inde  rrquifitaSy  &c  and 
adjudged  for  die  defendanU  ■  a  Keb.   126.  pi.  yS.  .Berks  v.  Trippet,  S.  C.  jut^ment  for  die 

platntifTy  niii. 

Cafe,  &c.  upon  a  fpecia!  promife,  fettSng'fofth  that  tn  ctmjide^ation  the  plaintiff  xoculd  permit  tha 
defeadant  to  collet  and  rcct'we  certain  titbe^^  he  promifed  to  pity  JMm  2cr«  pew  ann,  i#  yen  objeded^at 
the  promife  being  to  do  h  caVateral aB^  and  there  being  nothing  due  before  the  promife  nadcy  the 
plaintiff  ought  to  have  alleged  a  fpecial  requeft,  to  which  the  court  agreed^  but  they  faid  that  it  it 
otherTMfe  where  the  thing  is  not  to  be  done  upon  requeft«  Lutw.  229.  231.  Mich.  |  Jac*  a.  Co* 
ningflby  v.  Rodd*  ' 

a  Roll.  Rep.       ^.  AfTumpfit,  in  conftderation  he  ivould^  buy  foch  lands  of  thcf 

•nd  agreed  defendant,  the  defendant />row^//  to  pay  the  plaintiff  9/.  nvbicb 

per  omneg,  J,  5.  oived  to  the  plaintiff,  whcn  he  fliould  be  thereunto  required  ; 

^tk^^^'*'  and  that,  licet  fajpius  requifitus,  he  had  not  paid  it,  but  alleged 

iSaatcria?*  -neither  time  or  place.    •Refoh'ed,  in  regard  it  was  a  \Jlrangef^t 

•nd  that  if  debt,   and  u-as  not  due  before  promife,    or  payable  but  upon 

?^^h^d"  ''<^<!ueft,    therefore  a  fpecial* requeft  ought  to   be  made,    and 

demurred,  ^'^^t  fxpius  requifitus  wiU  not  fer\'e ;    and  judgment  for  the 

judgment  defendant.      Cro.  J.  523.  pi.  8.  Hill.   16  Jac*  B*  R»  Hill  n 

ihouldbc        ^r^de. 

agamit  the 

plaintiff ;  but  it  was  moved  that  the  verdiA  had  fupplied  the  defcd  of  the  count. 

•|-  A*Jucd  B,  whereupon  C  ptomijed  A*  that  if  be  ivculd  forbear  the  fuit  hesuouU  pay  htm  9<30/« 
Mt  fStdfummer^day i  and  another  100/.  at  ary  time  afttr  that  day^  %i>ben  he  Jbotildbe  reafomably  r^mrtd* 
Adjudged  that  in  ciil^  cafe  the  requeft  was  iftu able,  and  ought  to  have  been  fpecially  alleged;  lor  it 
nuai  no  duty  bef'.re  the  rcquejit  the  promife  being  tnadt  by  ajhanggr  j  but  whrre  he,  who  is  indcbled^ 
promifes  to  pay  upon  re^ucft,  there  licec  fsnius  requifirui.  it  fufticicnt.  Lat.  209.  Trin.  3  Car.  Al* 
cock  V.  Bloficid*       ■     Noy  95*  ^  C*  agreed  accordiogiy* 

8.  Plaintift 
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S.  Plaintifid  declaxcd  that  whereas  there  nvas  a  fuit  trt  chancery  AnVimpfit, 
laween  them  and  ether  capyhMers  of  fuch  a  manor  agcanfi  their  ^j'^^"*" 
ibrrf,  and  diat  W*  their  clerk  in  the  fuit^  had  dijburfed  14/,    the  tht  plaintiff 
defendant^  being  a  copyholder  of  the  fame  ntanor,  promifed  in  con*  kaddeliverU 
JtdtratuH  tie  plaintiffs  would  pay  to  W.  the   14/.  he  would  pay  to  ^^l^f'^^t' 
them   40s.  npon  requefi.     The  plaintifis  (hewed  they  had  paid  ^hg^l^prL 
the   14I.  and  that  defendant  had  not  paid  the  40s.  licet  poftea  '"i/f'' '« 7- 
fepius  requifitus.     Hobart    faid    that    the    requeft  is    part  of  tf'!^"fi 
the  caufe  ef  a&ion,  and  ought  to  be  fet  down  precifely,  and  macb,  uc.   ' 
there  ought'  to  be  a  promife  broken,  and  fuch  a  promife  upon  "f^^  requ^. 
which  an  iflue  may  be  taken.     Win.  102.  Mich.  22  Jac.  C.  B.  jjcct  fcjij? 
Brown  &  Ware  v.  .Barker*  lequifitui, 

&c.  After 
vtrdiA  and  judgment  in  C.  B.  for  the  plaintiff,  it  was  afligned  for  error,  that  the  plaintiff  did  not 
all^  any  fpecial  requeft,  and  that  ic  was  parcel  of  the  confideration  ;  and  for  this  reafon  the  judgment 
was  feverf«l.  But  if  a  requeft  bdJ  bten  a/JegeJ,  ami  no  place  where  it  was  made,  it  bad  been  well 
amagb  em  non  affum^t  pUad^y  and  found  far  the  plaintiffs  But  if  the  requeft  had  been  traveried  it 
would  be  othenvife,  becaufe  tlten  no  vifAe  appears  for  the  trial.     Jo.  56.  pi.  2.  Mich.  22  Jac. 

C.  B.  Lowe  T.  Kirby. a  Roll.  Rep.  483.  [but  it  is  wrong  *  paged,  and  fhould  be4S6.1 

S.  C.  but  feons  not  very  dearly  reported. S.  C.  cited  Jo.  86,.  ■         S.  P.  and  feems  to  be  th« 

%cry  S.  C.  cited  by  the  name  of  James's  cafe*     5  Bulft.  300.  by  Cxcw  Ch«  J.  S.  P.  Godb. 

403.    And  (See  (G)  pi.  6. 

•C3873 

'  9.  If  I  fell  d  horfe  for  loL  to  be  paid  upon  requefi^  there  the 
requeft  muft  be  precifelv  aUeged,  for  it  is  parcel  of  the  contraEl ; 
and  in  an  a&ion  on  the  ca&,  and  upon  debt,  you  muft  lay  a 
requeft ;  per  Jones  and  Dodderidge  J.     Godb.  403. 

10.  When  a  thing  is«to  be  done  upon  requeft,  the  performance 
mitft  be  vihen  the  pcrfqn  requires  it  \  and  it  is  no  plea  that  he     ' 
was  ready  after  the  promife  made.     3  Mod.  295.  Trin.  2  W« 

&  M.  in  B.  R.  Harrifon  v.  Haywjrd; 

11.  Where  a  fpecial  requeft  in  afTumpfit  (hould  be  a]leged9 
and  is  not,  it  is  fatal  on  demurrer,  but  helped  after  verdi£t. 
J  2  Mod.  44.  Trin.  5  W.  &  M.  Mafters  v.  Marriot. 

•  12.  The  defendant  borrowed  money  for  the  ufe  of  his  mother^ 
and  gave  bond  to  pay-  it  on  demand^  if  his  mother  would  not ;  and 
in  an  adion  of  debt  brought  on  this  bond,  the  defendant  after 
oyer  demurred,  for  that*  there  was  not  any  fpecial  requeft  laid, 
as  ^ade  of  the  mother,  and  when  and  where ;  and  that  licet 
(kpius  requifita  will  not  do.  But  per  cur.  though  where 
there  is  no  duty  till  a  demand  it  is  fo,  yet  here  was  a  duty  at 
initio,  which  the  law  makes  payable  on  demand,  and  fo  tnere 
needs  no  demand  exprcfsly  to  be  laid.  Judgment  for  the 
plaintiff.  6  Mod.  200.  Trin.  3  Ann.  B.  R.  Harwood  v« 
TurbervilL 

(6*  a)  In  what  Cafes  an  Adion  lies  for. a  Co]«» 
lateral  Refped.  [Words  fpokc  in  Evidence  in 
Courfe  of  Jufiice.l 

£l.¥F    7-  S.   I'tbels  againfl   J.  D.  in  the  fpiritual  court  y&r  a  Cn>.J.45«. 

^  defamation,   and  produces  W.  N.   as  a  witnefs  to  prove  pi«nWcf- 

thc  deKfidaat  guilty,  and  the  defendant  makes  an  allegation  in  ^^^s.  c.* 

C  g  ^  i^Titing 
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•ccortinily;  t^Tttfng  (ftS  tfic  courfc  thcrc  is)  that  the  faid  JT.  N.  ought  0ni 
^•*  '**?'^:.  f»  be  received  as  a  nvitnefsy  becattfe  he  is  a  perjured  man,  and  that 
Thf clrt  A'  w<w  /^ff/V/r^rf  i»y//fA  fl  rfl//f,  atfucb  an  ajftfes  in  certain,  VihiA 
ha^notju.  allegation  is  fal/e,  yct'W.  N,  fliall  not  have  adion  upon  the  caTe 
flfdiaion,  f^^  j]^i3  againft  J.  D.  bccaufc  the  fpiritual  court  had  a  jurifdiOion 
Secomiuis  of  the  firft  matter,  and  this  allegation  is  but  according  to  the 
jurifdiaion,  common  courfe  of  juftice  there,  where  the  fentence  is  given 
r^d'wn'L  "P^"  *^  proofs ;  and  therefore  if  the  aCbion  would  lie,  every 
fidfe,  andhe  iftan  would  be  deterred  from  taking  his  lawful  exceptions  to  falfe 
pubjiihes  hh  witncflcs.  Trin.  1 5  Jac.  B,  R.  between  Wejlener  and  Dau^ 
ai" iSi'w**'    *"*^»  adjudged  upon  a  demurrer.] 

lid.     Adjudged  for  the  defendAnt— «»6ee  (C.  a)  pi.  8. 

Cro.j.43i.  [2.  In  an  action  between  two,  where  the  queftion  is  upon 

thecaf"^  evidence  to  a  jury,   if  one  of  the  parties  was  a  bankrupt  or 
above^        '  not  ?  if  a  €9unfelhr  in  giving  evidence  for  his  client^  fajs  exprefsly 

Houghton  to  a  juror,  that  he  was  a  bankrupt,  where  it  is  falfe  \  yet  no 

iitooK*s  "  aftion  lies  againft  him,  becaufc  it  is  in  the  courfe  of  juftice. 

eife.! •  Trin.    15  Jac.  B.  R.  in  the  faid  cafe  of  Wefiover,  agreed  per 

Cro.  J.  90.  curiam ;    and  it  feems  by  Nought,   and  Mot/nt,   that  fuch  an 

fl(ich.\Tac  ^^^0^  ^^  brought  againft  the  fame  Mount,  now  chief  juftice, 

B.r!  and  that  it  was  not  maintainable.] 

Brook  ▼• 

Sir  R.  MoujiTAGUKy  Recorder  of  London,  the  words  were,  that  ke  (the  plaintiff}  «ws  mrrmigtud 

€nd  cwviBtd  offtlonyt  &c*    See  (M.  b)  pi.  1,  1,  3«  and  the  notes  there. 

r  ^88  J  3.  In  an  a£lion  brought  for  fcandalou^  words,  the  defendant 
jujltfied  that  he  /poke  them  as  a  witnefs  uport  his  giving  evidence  on 
his  oath.  See  2  Roll.  Rep.  198.  and  Palm.  144.  cites  HilL 
37  £liz.  Broad's  cafe.  v 

# 

(C.  a)  Aftions  [for  Words  Jpoke^  or  Things  done\ 

in  Courts  of  Juftice* 


[i.  it  A.  exhibits  falfe  articles  to  a  mafter  in  chancery  againft  B. 
^  nvhereupon  jo.  is  bound  to  his  good  behaviour,  B.  fliUll  have  ^c- 


«Godb. 

S4.0.PI4333. 

S    C'  re  - 

ibivcdthat  tion  againft  A.  for  his  difceit  and  vexation.     Pafch.  17  Jac.  B. 

theaaion  between  Allen  and  his  wife  plaintiffs,  and  Gomerfal  defendant,  ad- 

by,  bwaufe  jmiged  per  totam  curiam*     Mich.  1 1  Jac.  B.  between  •  Bradley  : 

bited  the*  and  Jones  adjudged.] 

fltfticlet  in 

chancery,  and  did  not  purfue  tHem  tbexe ;  for  when  he  had  fworn  the  articles  there,  he  could  aot 
have  a  fuppiicavit  (as  he  had  oat  of  B.  R.)  to  have  the  good  behaviour  there,  and^  the  oath  and 
alHdavic  in  chancery  leroajn  as  a  fcandal  upon  record,  and  becaufe  he  made  the  aitjcks  in  chancefj 
but  a  colour  tor  the  good  behaviour,  and  though  B.  R.  might  grant  the  good  behavioar  without  any 
articles  preferied,  yet  when  they  firft  Legia  in  another  coort,  they  ought  to  follow  the  caufe  there.*-^ 
Brown).  3.  S.  C  and  the  court  faid  that  if  he  had  profccuted  in  chancer)',  though  the  articles  haA 
been  fcandolotis,  yet  no  a£k>on  would  have  lain  |  for  a  man  (hall  not  be  punjihed  for  miftaking  ttac 
\m  V,  for  he  might  be  miiadvifed  by  connfel. 

Cro.  J.  [2.  If  a  fupplicavit  iflues  out  of  chancery  to  the  fheriff  againf 

|oi.  pi.  26.  ,y^  ^^  ^^^  thereupon  the  fberijf  makes  a  tvarrant  to  a  bailiiF  to 
Sdfilwkkj    take  him,  &c.  and  after  the  Jfaillf  coaips  into  chancery,  and 

there 


aftiontf  [!br  Words.]  jTO 

there  ntdkei  an  t^davit  that  he  took  him,  and  that  he  nfcuei  Inm-^  ^*  C.  «c- 
filfr  whereupon  J.  S.  is  committed  to  the  Fleet  by  the  lord  chan-  3"^^ ^^J  **' 
cdlor,  though  the  affidavit  he  faife  by  which  he  is  committed  to  dcjtmed 
the  Fleet,  and  fo  to  his  great  damage ;  yet  becaufe  the  affidavit  ^^  op'*; 
was  made  in  a  legal  courfe,  though  he  was  not  compeUed  by  "'i^"*^^*^' 
procefs  to  make  it,  no  action  upon  the  cafe  lies ;  for  then  every  aOion  lay 
man  would  be  deterred  from   making  affidavits  in  fuch  kind.  '^*  becaufe 
Mich.   18  Jac.  B.  R.  between  ^i>r  and  Redgtvit  adjudged,   in  ^^^a 
arreft  of  judgment.]  courts,  every 

court  where 
the  miiHemeanor  is  coxntnitted  ftall  hare  the  examination  thereof,  aod  rf  they  find  miOemcanors,  may 
puniflk  them  j  but  to  punl/h  upon  an  action  on  the  cafe  upon  pretence  of  a  foJfe  oath  ihall  not  be 
fuffered,  but  It  oughc  to  be  (as  Doddcridge  faid)  puniihed  by  convi^iou  upon  iodtdmem  or  fuit  in  d)e 
ilar-charober ;  but  Haughtun  J.  contra.     Rut  adjudged  for  the  defendint.  ■  Pahn.  143.  S.  C« 

fays,  that  ail  tlie  four  ju(lic(t&  held  chat  the  action  did  not  licj  and  judgment  accordingly. -^—« 
2  Roll.  Rep.   195.  S.  C.  adjornatur.  Ibid.  197.  S.  C.  all  the  court  held  accordin^y;  biii 

It  docs  not  appear  that  judj^nnent  was  given. 

Exhibiting  a  bill  to  the  q>icen,  c  barging  the  pfaintifT  to  have  recovered  againft  the  defendant  400U 
by  forgery,  perjury,  andcozeuingi  and  all)  t^.)t  hehsd  publilhed  the  matter  of  the  faid  bill  at  Weft> 
minder,  &c.  The  court  held  that  the  exhibiting  the  bill  co  the  queen  is  not  adltonable  in  itfdf ;  for 
ibe  is  the  fountain  of  juliice,  and  all  her  fubjeds  may  lawtully  reibrc  to  her  to  complain  j  but  if  they 
will  afterwards  divulge  the  contents  to  the  dlf^ricc  of  the  perfoii  iiULndcd,  it  i&  a^ionable.  Adjudged 
againft  the  plaintiff.  3  Le.  138.  pi.  1S7.  Mich.  2S  Eliz.  CD.  Haie  v.  Meikr.— — — Ibid.  163. 
pi.  213.  Hill.  29  Ells.  C.  B.  the  S.  C.  in  todd^m  verbis. 

[3.  In  an  adlion  upon  the  cafe  by  A.  againft  B.  if. the  plainti/F  ♦[  389  ] 
declares  that  he  took  his  oath  in  the  court  of  B.  R.  againft  the  Jo.  431.  ph 
defendant,  concerning  certain  matters,  to  have  him  bound  to  his  5-  Bouiion 
good  behaviour  \  and  thereupon  the  defendant  intending  to  fcan-  J*  ^^4"' 
dalize  the  plaintifF,  did  then  falfely  and  maliciouily  fay,  in  the  ruiegivea 
hearing  of  the  juftices  and  officers  of  the  court,  and  others  there  ^3  J-.^,«t 
being,  there  is  not  a  loord  true  in  that  affidavit^  atid  /  wll  prove  it  nu  caSjt 
by  40  ivitnejfesy  this  a6>ion  is  not  maintainable  j  for  the  defend-  per  Bjifauife 
ant  by  the  •  faid  anf\^er  made  a  defence  of  himfelf  in  the  court  •"^■'*  «*»• 
againft,  the  charge  and  acculation  ag:iin(l  him  ;  and  therefore  it  //  s.'c/«ia 
juJUfiahle^  being  in  a  judicial  ivay.     Pafch.  i  j  Car.  B.  R.  between  the  court 
Moulton  and  Clapham  adjudged  in  arreft  of  judgment.     Intratur  ^V«*««^ 
Hill.  14  Car.  Rot.  459.]  the^^ 

would  not  bear  an  afiiosu 

[4^  If  A.  recovers  againft  A.  [B.]  damages  and  cofts  in  C.  B.  or  n     ^»    % 
B.  R.  and  fttes  out  a  fieri  facias  to  t\\t  fljerijf^  who  by  force  there-     ^^- 14* 
of  takes  the  goods  of  B.  to  the  value,  and  fo  returns  it,  and  the  *       -"   -^ 
goods  remain  in  his  hands  pro  defeflu  emptorum  ;  and  after  A^  %vel!  pi.  1*5^^* 
inonuing  thereof  yet  to  the  intent  to  vex  and  double  charge  H.fues  M»«b.  1$ 
W//  another  fieri  facias  y  and  delivers  it  to  the  i^imc  fheriff  to  be  ^J^^J'jSji 
executed,  who  thereupon  levies  the  thoney  of  other  goods  of  B.  and  a66.  pi. 
pays  it  over  to  A.  in  this  cafe  for  this  wrong  and  vexation,  though  3sa-  S.  C, 
it  was  in  a  legal  way,  yet  an  aftion  upon  the  cafe  lies.  Hob.  Rep.  j21*pIlSn-** 
Cafe  257.  and  350.  between  Waterer  and  Freeman  adjudged.]         tiff. 1* 

Bxownl.  12.  Warter  v.  Frcanun,  S.  C.  adjudged  for  the  pUintift)  though  the  delcnd«M  Sieged  that 

fieri  faciat  vn%  an  ad  in  Uw,  and  fo  no  caufe  of  a^ion  agalnlt  him. Noy  23.  S.  C.  iayt  the  better 

opinion  was  thai  the  adion  was  well  brought. 

« 

[5.  If  A.  fues  S.  in  the  jpiritual  court  for  tithes^  cofitrary  to  a  ^"j^/^e* 
^ompofition  by  him  made,  an  adion  iipon  the  cafe  lies  for  it.  Hob.  Jut idoaot 

C  g  3  Rep. 


« 
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Merwt  S.ep.  in  cafe  251.  cites  Mich.  43  &  44  Eliz.  B»  R.  bctwtea  Any. 
Nov  ar"    ^^^  Partridge f  for  this  fuit  is  coram  non  judicc.J 

S.  C.  it  S.  P.  and  by  Popham  and  Gawdy  the  aftion  Uet.— Noy  37.  S.  C.  boc  S.  P.  doet  not 
pUioly  appear.'  S.  C.  cited  Hob.  106.  in  caie  of  Waterer  v.  Freeman,  that  the  ad^on  Uea« 

Cro.j.  133.  [6.  So  \But^  if  A.  fucs  in  the  fpiritual  court  for  tithe  of  tretf 
pi.  9.  \Va.  ^  titheahle.  no  aftion  upon  the  cafe  lies.  4  Jac-  between  Dame 
6awdc,S.C.   Waterhoufe  ana  Mooaie,} 

Mich.  4. 

Jac.  and  becaofie  this  a^on  was  brought  by  the  party  only,  and  not  tain  qtnm,  the  court  all  held,  dhait 
tboogh  other  wife  ao  a^on  might  lie,  yet  for  this  caufe  it  was  not  well  brought;  and  therefore  it  wm 
Adjudged  for  the  defendant.— —Hob.  206.  in  cafe  of  V/aterer  v.  Freeman,  cites  S.  C.  as  that  the 
a^ion  lies.  S.  C.  cited  Noy  23.  in  cafe  of  Btey  v.  Partridge,  that  the  a^lon  does  not  lie. 

In  the  margin'of  Hob.  zo6.  is  a  quxre  ;  for  Moodlc  himfelf  telis  me  [which  feemi  to  mean  Hobart 
Mmfeif  ]  that  he  fuing  for  tithes  as  a  farmer  of  the  parfon^^e  of  Woodchurch  in  Kent,  fach  an  ac» 
ticn  upon  the  cafe  was  brought  j  whereupon  he  demurred,  and  the  court  difliked  tlie  afiion,  and  fo  it 
relied  without  any  f^artber  proceeding. «-— An  adkion  lies  not  againft  one  that  fues  for  tithes  that  artt 
not  payable)  per  HakCh.  B.    Hardr.  196.  Trin.  13  Car.  2. 

4  Rep.  14.  [7.  So  [Buf]  if  a  man  charges  anofher  \nxiifeknyi  or  of  piracf^ 
Mich.V"  &  ''^  ^  ^'^^  '^  the fiar^hamher^  whereof  the  court  fias  no  jurifdi£Hon, 
i4£lis.^  an  a£lion  lies.  Hob.  Rep.  cafe  350.  cites  the  cafe  of  Bulklf 
B.  R.  the     and  ITood.l 

S.  C. and 

becaufe  the  fa'.d  words  were  not  examinable  in  the  faid  court,  the  a&ion  by ;  and  the  fame  was  after- 
wards  refolved  accordingly  in  the  exchequer,    though  the   judgment  was  reverfed  for  mifpleading. 
■  Cro.  £•  230.  pi.  21.  S.  C.  adjomatur.  Ibid.  247.  pi.  7.  S.  C.  refolved  that  the  a^ioa 

lay.  Mo.  705.  pi.  986.  fays  it  was  agreed  by  all,  except  Owen,  in  the  exchequer,  that  aoadion 

lay;  and  therefore  judgment  was  reverfed.— 2  And.  28.  pi.  18.  S.  C.  in  the  exchequer  chamber^ 
and  agreeable  to  the  report  in  Mo.  S.  C.  cited  Hob.  267.  that  the  a^fon  lies.^— 2  Keb,  832.  pi. 
56.  in  the  cafe  of  Lake  v.  King,  Mich.  23  Car.  2.  B.  R.  the  court  faid,  that  notwithiUndiag  what  it 
reported  in  4  Rep.  14.  b.  in  Buckley's  cafe,  it  was  held  that  want  of  jurifdi^on  will  not  maiut  a 
libel ;  for  it  is  only  the  error  of  counfel,  and  a  oil  capiat  per  Bill  am  was  awarded  nifi.  Powell 

(John)  J.  faid,  he  had  heard  my  Lord  Hale  fay,  that  it  was  refolved  in  Sir  Richard  Buckley^s  cafe, 
tnat  for  putting  matters  in  a  bilfof  which  the  court  had  no  cognizance,  adion  does  not  lie  againft  the 
pbiotiflF,  though  in  4  Rep.  it  is  reported  otherwife.  2  Lutw.  1571.  S.  P.  admitted  Noy  ro2.  11^ 

TuRViLL*s  CASE,  which  was,  that  H.  exbihited  a  bill  In  tie  fiar  chaiiber  for  ferging  a  wily  hutmfcH 
tbt  btaring  rtlirfui^J  f  be  finery  ^  and  inffted  on  a  praHicc  betvfcen  them  to  dravo  the  pttrtf  to  nmke  that 
nollU  The  bill  was  difmifled,  and  the  piaintifiT  fined  200 1,  to  the  king,  and  finreral  damages  to  every 
of  the  parties,  becaufe  they  have  not  a  remedy  for  thofe  flanders  (being  before  a  competent  judge)  at  the 
*  common  law.  And  it  feems  tjiat  this  was  the  firft  precedent  for  damages  for  a  Icandaloiu  bilL 
[And  fee  tiu  Libel  (A)  pi.  6.  in*  the  iiotes.] 

•[390] 

Hob.  266.  [g.  If  a  man  brings  an  aBibn  upon  a  falfe  furmife  in  a  proper 
\n\  pn  coui-t,  no  a£lion  lies  for  it  \  for  the  fuit  was  legal,  though  the 
Hobart        caufc  thereof  was  not  trucj  for  which  he  ihall  pay  c^fis.    Uob, 

terer  v.  Freeman. S.P.  Cfo.  J.  t  34.  pi.  6.  Mich.  4  Jac.  B,  R.  in  cafe  of  Lady  WalieHiOQie  r* 

Bawde.  ■  Cro.  J.  432.  pL  ii.  'Trin.  15  Jac.  B«  R.  per  tot.  cur.  S.  P.  in  cak  of  \  Wcfton  t» 
Dob  t  net.  ^ 

f  See  (B.  a}pli  i.S.  C. 

0.285.  »•  [9.  If  a  man  brings  a  writ  o(  forgery  againfi  a  peer^  &c*  and 
?i  ¥iiJ"°'  ^^®  defendant  is  found  not  guilty  by  the  jury,  yet  he  ihall  not  have 
cites  Mich,  n  fcandalum  magnatum,  and  lay  the  charge  contained  in  the 
M  H.  7.      a£tion  to  be  a  fcandal.   .  Hob.  Rep.  cafe  350.  cites  xi  £lie.l 

Lord  Beatt- 

champ  V.  Sir  Richard  Croft,  by  the  better  .opinion  of  the  court ;  for  no  poniihment  was  ever  appointed 
Ibr  fuit  at  law,  though  it  be  falfe,  and  for  tcxtion.  ■  Kcly.  a6«  pL  i.  S*  Cti  nHob.  a66.  pi* 
552.  cHm  it  as  a  cafe  of  ii  i;lie« 

rio.  K 
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[10.  If  A.  caufcs  B.  to  be  imprifoned  upon  a  Jlaiute  confejfcd  by   Bob.  266. 
Mm,  though  the  Ilatute  was  def^afancedf  and  the  money  paid  accord-  Ji^|**c 
ing  to  the  defeafance,  yet  no  adlion  of  falfc  imprifonraent  lies 
againft  A.    Hob.  Rep.  cafe  350.  cites  43  Edw.  3.  33.] 

[11.  If  oncfues  me  contrary  to  his  releafe^  an  action  lies.    Hob.  By  Hobart 
Rep.  cafe  350.  Per  Hob.]  i?'''',"*'^' 

in  the  cafe  of  Waterer  ▼.  Freemaa— ^But  fee  (H.  c)  pi.  4.  5I 

[12.  If  the  obligee' fues  the  obligor  after  the  money  paidy  though  Per  Hobart 
It  be  upon  a  fingle  obligation,  an  adlion  lies.  Hob.  Rep.  cafe  ^j»*J;Hob. 
350.  per  Hob.  J  ^  f^^^^' 

Gawdy  and  Famtr  e  contra.     Cro.  E.  S36.  in  pi.  8.  Trin.  43  IXkz.  B.  R. 

13.  One  was  brought  in  by  fuhpaena  ad  teftifieandum^  and  upon 
his  oath  declared  matter  of  infamy  againft  the  plain titF;  if  he 
fwears  falfcly  he  may  be  puniihed  for  perjury,  but  an  a£lion  lies 
not  againfl  him,  Ijecaufe  he  comes  in  by  courfe  of  juilice.  Cro. 
E.  230.  in  pi.  21.  Arg.  cites  Mich.  8  &  9  Eliz.  Stanley  v.  Curfon. 

14.  A£kion  on  the  cafe  will  not  lie  againft  one  for  exhibiting  3  Lc.  i»j, 
articles  to  a  juflice  of  peace ^  containing  fuggeftions  for  binding  the  H-  >76. 
party  to  the  good  behaviour  ;  for  iliould  fuch  a£lions  be  permitted,  oirwdi^* 
none,  though  they  had  go€)d  reafon  to  complain,  would  venture  s.  c.  held 
to  do  it  for  fear  of  vexation.     4  Rep.  14.  b.  pi.  2.  Mich.  27.  &  accordingly, 
28  Eliz.  B.  R.  Cutler  v.  Dixon.  ~f  ^- 

35.  pi.  o6. 
S.  C.  in  toudem  ▼erbis.  ■$.  C.  cited  Godb  3140.  pi.  333.  So  for  nhibitiag  articlea  to  rhe 

fcffioni  for  the  like  porpofe,  though  they  arc  fatjtj  it  is  not  a£lionaWe,  becaufe  it  is  in  a  courfe  of 
jttlHce.    Cro.  £.  230.  in  pi.  21.  Arg.  cites  27  &  z8  £tis.  B.  R.  Tuthill  v.  0/borne. 

15.  Parifhxoner  fhall  not  have  an  a£bion  upon  the  cafe  againfi  2  Roll.  32s. 
the  parfon  for  fuing  him  in  the  fpiritual  court  for  tithes^   without  g 'f:  ***** 
caufe ;  for  if  it  be  without  caufe,  he  will  have  cofts  there.   Palm,  coniil^iy, 
38^.  cited  Arg.  as  43  Eliz.  Crofs  v.  Jackfon. 

16.  An  a£lion  on  the  cafe  was  brought  for  fuing  in  the  admh- 
raity  court,  for  a  thing  done  on  the  landy  and  not  on  the  fea« 
i  Brownl.  4  Mich.  1 1  Jac.  Row.  v.  Alport. 

17.  Cafe  for  that  the  defendant  went  to  a  juftice  of  peace, 
and  requefted  a  warrant  againft-  the  plaintiS*  for  ftealing  his  ropes. 
The  juftice  faid,  be  advifed,  and  look  what  you  do ;  the  defend- 
ant replied.  Sir,  I  will  charge  him  nvith  flat  fehny  for  ffealing  my  C  39^   3 
ropes  from  myfbopj  quorum  quidem  verborum,  &c.  Per  tot.  cum 

thefe  words  being  /poke  to  a  juftice  of  peace  when  he  came  for  bis 
'marrantj  which  was  lawful,  would  not  maintain  an  a£tion ;  for 
if  they  fhould,  no  other  would  come  to  a  juftice  of  peace  to 
make  complaint  and  inform  him  of  any  felony.  Hutt.  113. 
Mich.  8  Car.  Ram.  v.  Langley. 

18.  Cafe  for  that  the  plaintiff  brought  an  adion  Vigainft  one  L.  Brownl.  s. 
and  the  defendant  being  produced  as  a  witnefs  at  the  trial,  gave  ?*J^'"*  ^* 
evidence  that  the  plaintiff^  was  a  common  liar,  and  fo  recorded  in  the  s.  c.  an4 
fiar^chamber^  by  reafon  nohereof  the  jury,  though  they  fmnd  for  the  Hiecoort 
plaintiff,  gave  him  butfmall  damages  in  that  adion.    It  wa^  moved  ^'^^^  ^jT 
in  arreft  of  Judgment  that  the  a£lion  doth  not  lie,  for  if  it  did,  tbe°»^on  ^ 
every  witncis  might  be  charged  upon  fuch  a  fuggeftion ',  and  for  would  not 

G  ^  4  what  *'•' 
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what  appeals  the  evidence  may  be  true ;  for  it  is  not  averred  lldf 
he  is  not  a  common  liar,  or  that  he  was  not  recorded  for  a  common  liar 
in  the  Jiar^ehamber ;  and  for  thefe  reafons  adjudged  againft  the 
plaintiff.     Hutt.  ii.  Hill.  15  Jac.  Harding  v.  Bodman. 

19.  If  in  trefpafs  the  defendant  juftijied  that  the  plaintiff"  nvas  a 
bankrupt f  nvhereby  he  had  a  commijjion  upon  the  Jtatute,  and  th^ 
goodf  were  delivered  to  him,  whereas  the  plaintiff  was  not  any 
bankrupt,  nor  any  commiflion  iffued  ;  yet*  the  plaintiff  for  the 
words  contained  in  the  plea^  ihall  not  maintain  any  a£lion«  Per 
Houghton.     Cro*  J.  432.  Trin.  15  Jac.  B.  R.  in  pi.  u. 

20.  In  trover  and  converfion,  judgment  was  given  againft  the 
defendant  and  140 1.  damages;  the  defendant  according  to  the 
cuftom  in  B.  R.  rendered  himfelfto  the  marihal  in  difcharge  of  his 
bail,  whereby  the  bail  were  difcharged  of  their  recognisance  ac- 
cording to  the  cuftom  of  the  court  \  notwithftanding  which  the 
plaintiff  in  the  off  ion  took  out  a  capias  ad  fatisfaciendum  againfi  tbi 
bail,  to  take  them  in  execution,  and'  delivered  the  fame  to  the 
(heriffi  wherpupon  the  plaintiff  brought  his  a£tion  upon  the  cafe. 
It  was  moved  in  arreft  of  judgment  that  this  a£iion  does  not  liey 
becaufe  it  is  the  z(k  of  the  court  to  award  this  procefs.  But  ad^ 
judged  for  the  plaintiff,  and  affirmed  in  error.  Cro.  J.  667*  pL  t. 
Trin.  21  Jac.  B.  R.  Steer  v.  Scobel. 

21.  Preferring  a  hill  in  thejpiritual  court  againft  the  plaintiff  for 
drunkennefs,  is  not  actionable.  Agreed  per  cur.  But  they  would 
not  over-rule  it  upon  the  declaration  only,  but  ordered  the  de*- 
fendant  to  demur.  Litt.  314.  Mich.  5  Car.  C.  B.  Eaton  v. 
Sharman. 

22.  Plaintiff  declared  that  the  defendant  endeavoured  to  charge 
him  at  the  fuarter-feffions  to  be  the  reputed  father  of  a  baftard<bildi 
but  the  whole  court  were  clear  of  opinion  that  a&ion  of  the  cafe 
did  not  lie,  becaufe  it  was  an  ecclefiaftical  fcandal,  and  fo  to  be 
punifhed  there  \  but  if  he  had  laid  that  he  had  procured  an  order 
there  againjl  him  to  be  the  reputed  father,  andfo  to  keep  the  child,  the 
aflion  would  lie,  by  reafon  of  the  temporal  lofs.  2  Bulft.  343. 
Mich.  6  Car.  B.  R.  Bowber  v.  Pointer. 

Lev.  1919*  23.  A.  entered  a  plaint  in  London  againft  B.  and  {tkZ  Jberiff  ai^ 

^^f'dfor  ^^^^^^^  S^^  ^f  7'  *•  ^^'  plaintiff,  who  declared  that  the  Jberiff 
the  pia'nriflr.  knew  them  to  be  the  plaintiff* s  goods,  and  took  them  at  the  botfe  rf^  a 
AnA^TCMx.  Jlranger^  Per  cur.  the  adion  well  lies,  inafmuch  as  it  \s  found 
*^d!*!»f^e  that  they  were  laken/iVrt/ifr  to  be  the  plaintiff's.  Sid.  183.  pi.  3. 
plaintiff  had  Pafch.  1 6  Car.  2i  B.  R.  Saunders  v.  Powell. 

been  among  B.*t  goods,  aod  yet  action  lies,  and  the  fcic^nier  is  not  material ;  for  the  fiienff  ia  at  hit 
peril  to  levy  the  gioods  of  B.  only.— — Keb.  693.  pi.  10.  S.  C.  and  judgment  tccordioglyy  aifif  Ok.% 

24.  An  afbion  was  brought  in  an  inferior  court  etgainfi  an  ottor^ 
ney  of  C.  B.  and  the  plaintiff  knew  him  to  be  fuch,  yet  per  tot. 
cur.  tio  action  lies,  for  perhaps  he  may  not  infift  upon  bis  privt* 
lege,  and  if  he  does,  he  may  plead  it«  Mod.  209.  pi.  41.  Hill. 
27  &  28  Car.  2.  C.  B.  Anon. 
[  392  ]  25.  If  one  be  retained  to  fue  for  a  debt  as  attorney,  which  he 
knows  to  be  releafcd,  and  to  which  himfelf  was  a  witnefs,  yet  the 
court  held  that  an  aftion  would  not  lie  \  becaufe  what  he  does  19 

only 
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t 

only  as  feirant  to  another,  and  in  the  way  of  his  calling  and  pio« 
ieflion.    Mod*  aop.  Hill,  a8  &  19  Car.  a.  C.  B.  in  pi.  41. 


B.  R.  Hudfon  v.  Cooke*  Vcnt.  369. 

Cooke  S.  C.  and  though  it  wat  moyrd,  that  it  wat  not  aJteged  that  tht  Jeftndant  kmrw  that  tbt  place 
%»btrt  thea&i'M  anfe  was  omt  of  tb<  juri/Ji^iontMi/hich  it  would  be  hard  to  put  the  plaintiff  to  take  aotice 
of,  yet  Jefieriet  Ch«  J.  HoUoway  and  Walcot,  held  that  the  plaintiff  ought  at  his  peril  to  take  notice  of 
the  place ;  but  Withena  J.  e  contra.  And  the  court  fajd»  ^at  it  could  not  be  ailigned  for  error  la.  faft 
that  the  caufe  arofe  out  of  the  jurifdidion,  becaufe  that  is  contrary  to  the  allegadon  of  the  record  • 
neither  isr  the  officer  punilhahle  that  executes  procefa  in  fuch  adion,  but  an  a^ion  lies  againft  the 
party.     And  yet  it  was  refolved  in  th$.exchequer»  when  Ld.  Ch.  J.  Hale  fat  there,  Pafch.  j8  Car.  »• 
in  a  cafe  of  Cowper  v.  Cowper.-^-^S.  t^.  of  Cowper  t.  Cowper,  cited  i  Show.  328.  as  held  good,  be« 
caufe  10  inferior  courts  they  hold  to  baiHn  all  actions— —->:t  Lutw.  1571.  in  the  appendix,  Powell 
(John)  J.  in  hit  argument,  cites  the  cafe  of  Hudfon  ▼.  Cooke  accocdingly,  and  ibid.  1571.  cites  aUb 
the  cafe  of  Cowper  ▼•  Cowper,  Pafch.  iS  Car.  2.  in  the  exchequer,  and  faid  be  had  canfed  the  roll  to 
be  fearched,  and  had  feen  the  record,  that  the  plaintiff  declared  that  the  defendant,  without  any  cauib 
of  a<^ion,  by.  a  precept  out  of  the  court  of  Southwark,  la|Ing  great  damage),  procured  him  to  he  arrefted 
and  detained  in  prifon  for  want  of  bail,  ubi  revera  he  had  no  caufe  of  adion  within  the  jurifdidioii. 
Upon  not  guilty,  it  wat  found  hr  the  plaintiff,  and  40 1.  damages,  but  the  gift  of  the  action  wat  the 
lajfiftg  ptat  ^amageif  atui  caufing  tim  to  he  or  re/ted  and  detain^  in  pf^fon  for  want  of  hail,  for  which 
an  aSion  would  lie,  though  the  court  had  jorifilidion  of  the  caufe ;  and  therefore  the  averment  that  hs 
Jiad  no  cau&  of  adion  within  the  jurifditton,  wat  immaterial  to  the  ^ift  of  the  «^'"*"  j  Sho«^ 

374«  pi.  360.  Trio.  36  Car*  a.  B.  K.  Anon*  S.  P. 


.(D.  a)   For  Words.     For  what  Words  it  lies,  for 
Matters  whereof  the  Spiritual  Court  bath  Conufatice. 

[And  Pleadings.] 

[i.  tF  one  man  fays  to  another,  thou  art  a  vjihoremajier^  or  to  Cro-J.^ij. 

•*  a  woman,  thou  art  a  nvhorty  no  a£lion  lies  for  this,  be-  2  to'the 
caufe  this  is  mereij  fpiritual^  without  any  temporal  l^s.  Trin.  1 1  Jac.  word 
B.  R.  between  Mathev)  and  Crofe^  per  curiam.!  (whore- 

•^  .                                                          «««er)  be. 

ing  joined  with  other  wordt,  and  a  temporal  lofe  alleged  ;  and  by  reafon  thereof  the  wordi  were  hdd 

adionabte)  and  judgment  for  the  plaintiff.  a  Bulft.  86.  Matthew  v.  Crafle  S.  C.  according  t» 

Cro.  J. Sec  infra,  pi.  5.  S.  C.  ^ 

.fa.  If  a  man  fays  of  another  that  is  married,  he  hath  had  two  Cto.j»  473. 
haftards  36  years  agone,  and  be  Jbould  pay  for  keeping  them,  no  ac-  j|['^^J  ^^' 
tion  lies  for  thefe  words,  though  he  averred  that  by  force  of  thcfe  s.*c.  It"* 
words  a  contention  arofe  between  him  and  his  wife,  and  he  was  ^at  movei 
in  danger  to  have  been  divorced ;  for  here  is  not  any  temporal  lofs,  ^^  ?j|j[. 
and  the  oflence  was  pardoned  by  feveral  general  pardons,  this  to  b*c"*di-^ 
being  36  years  before.  Pafch.  1 6  Jac.  B.  R.  between  Randlc  and  forced  it  not 
Beat,  adjudged  in  arrcft  of  judgment.]  J^fe'^ ^1 

ing  but  a  caufeleft  ftar }  and  of  that  opinion  waa  the  court ;  and  judgment  for  the  defendant  S.  C. 
Poph.  140.^  the  name  of  Biknabd  t.  Bsalb  accordingly.  ■  a  RoU  Rep.  14.  Randal  v. 
Bell  S.  C.  accordingly }  and  it  is  not  aUcfed  that  a  dirorce  did  cnfue.  Godb.  273.  pi.  385* 

il]ioa«  accordingly,  and  feemt  to  be  S.  C. 

[3.  If  a  man  fays  of  a  woman,  that  J.  5.  did  heget  her  with  [  393  ] 
(hildy  and  Jbe  had  a  child  by  him,  by  force  of  the  fpeakine  of  t'oph.  ^6. 
which  word*  (he  loft  her  marriage  with  J,  D.   though  thofe  J^^J* 

vorda  ,£u^ 


'* 
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i  Pol'  ^  words  are  t  fpiritual  *  ilander,  yet  the  lofs  of  tbe  mirrlage  is 
^  '  J  temporal^  and  therefore  the  action  lies  for  them^  Co.  4.  x6.  h». 
S.  C.  ad;     Jtnfie  DavUi  v.  Gar£n€r^  adjudged.3 

judged  for  ^ 

the  plaot'ff'.  Bccaaic  if  dn  feme  had  a  baftard,  Ae  was  panifiiabic  hy  the  ftabite  of  i?  EUi.  ^.  4 Rep. 
17.  a.— >Het.i6i.  S.  C.  dtc^ — %  RoU  Rep.  433.  S.  C.  citc^— S.  C.  cited  Palm.  ^98.  ao4  i^  that 
Ottereafon  of  the  judgmeat  it,  that  the  jufticcs  may  ponifli  her  by  the  ftatute;  and  fayt  that  though  it 
la  alleged  there  that  ihe  had  bft  her  marriage^  yet  this  was  not  out  of  neceffity  to  nake  the  adion  to  lie» 
%at  (br  the  increafe  of  damages.— ^It  wa«  faid,  Sid.  397.  pl«  4.  Hilt.  20  te  %i  Car.  2.  B.  R.  that 
Pephaoi  Ch.  J.  faid  that  Ann  Davies^s  cafe  wai  adjudged  upon  other  reafimt  than  ii  reported  104  Rep. 
iSy  17— —And  Vent.  4.  Hill.  20  ic  21  Car.  2.  B.  R.  in  cafe  of  Barnes  v.  Bniddd,  thcreafoo  of  the 
AatQtcof  xS  Efia.  cap.  3.  alleged  in  that  dMe  of  Anne  Davies,  was  laid  by  Twifilen  J.  bo  be  of  my  Ld* 
ColEt*s  patting  in  {  ton  that  joftlce  Jones  affirmed  to  him,  that  nothing  was  faid  thereof  in  the  cafe.—. 
Aad  is  the  caft  of  Turkey  ▼.  Flo^r,  Comb.  137.  |fich.  x  W.  &  M.  in  B.  R.  Dolberf  j.  denied 
4  Rep.  17.  AnnDaTies's  cafe  to  be  law.  And. 6  Mod.  10^  HilL  2  Ann.  B.  R.  in  cafe  of  Ogdea 

v.  Turner.  Holt  Cb.  J.  denied  the  faid  reafon  given  in  AoneDavies*s  cafe.  ■■■.Lev.  261.  Hitt.  20  ft 
9 1  Car.  2.  B.  R.  fays  that  the  lofs  of  marriage  was  the  fole  reafoo  in  AnneDavies*s  cafe.  —  ^.  C.  cited 
Af%»  Comb.  392.  Mich.  S  W*  3.  and  fays  that  it  feems  to  be  ooly'the  opinion  of  the  I.d.  CoJce  \  and 
Ylolt  Ch«  J.  faid  that  It  had  often  been  denied.  And  that  if  the  cafe  were  new,  perhaps  we  fhould  think 
an  a^ion  Tics  without  alleging  lofs  of  ipaiTiage»  as  well  as  for  words  tending  to  the  difcredit  of  a  tradef. 
aim ;  for  it  touches  her  in  ilie  moft  fender  pSrt,  and  ia  a  manifeil  lofe.  And  he  tM  that  for  aught  h« 
knew,  marriage  is  the  veiy  end  of  her  creadon. 

Cro.J.  162..  [4,  So  if  a  man  fays  of  a  woman,  that  J.  S,  had  the  ufe  of  her 
\^qI*  body^  by  which  (he  lofes  her  marriage^  an  a£tion  lies.  Pafch. 
with  an  in".    5  Jac.  B.  R.  between  Dame  Morrlfon  and  Cade^  adj'udged.] 

Boendo  that     0 
,  ke  had  carnal  copulation  with  her ;  and  adjudged  for  the  plaintiff*,  and  afterwards  affirm^rf  in  errar..... 
Jenk.  tj6.  pi*  7*  S.  C. — —See  (Z.  a)  pU  7.  S.  C. 
T  ■- 

Cro.j.  324.       [  j^.  [So]  if  a  man  fays  to  J.  5.  another  man,  thou  art  a  w6or£^ 

that^'by  i^  ^^^f  fi^  '^^''  ^fi  ^^^^  '^^^^  BroHvn^s  nvsfej  atid  hadft  to  do 
fon  of  the  'Ufith  her  againft  a  cheflj  by  which  he  lofes  his  marriage  with 
nikgatioB  A.  D.  &c.  J.  S.  fliall  have  an  adtion  for  thefe  words ;  for  there 
•f  maitl^e  ^  ^^^  ^^  difference  between  a  man  and  a  woman  as  to  this  mac- 
the  aaion  '  ter ;  for  a  man  may  have  a  temporal  damage  by  the  lofs  oJF  his 
is  maintain,  marriage  as  well  as  a  woman.  Trii^.  1 1  Jac.  B.  R.  between  Ma^ 
i^cnt**  ^^^^  ^^^  Craze,  adjudged.  Mich.  12  Jac.  B.  R.  between  f  SeU 
for  the        and  Fairee,  per  curiam.] 

fiaintiff.  ■  2  Bulft.  £9.  S.  C.  and  judgment  for  the  plaintiff. 

f  RoU  Rep.  79.  pi.  24.  the  court  agreed  that  a  man  may  have  aftion  upon  the  cafe  for  a  lofs  of 
marriage  by  fcandalous  words,  as  well  as  a  woman.— *2  Bulft.  276.  Sell  v.  Facy,  S.  C.  «pon  the 

SMttner  of  the  platniiflT^s  declaring. 3  Bulft.  48.  Trin.  13  Jac.  Scliy  v.  Facy,  S.  C.  and  jodg. 

aocnt  for  the  plaintiff  ^  the  lofs  of  a  wife  being  the  Cunt  to  a  man  as  the  I0&  of  a  huf^nd  is  to  a  woman* 

sRoil.  [5^  ^5^-j  If  a  man  fays  to  a  woman,  thotd  art  a  whore,  I  will 

T«u>Mf- *  ^^'^  ^h  ^f^rriage,  by  which  Ihe  lofes  her  marriage^  an  a£lioa 

ton  V.  lies.    Trin.  22  Jac.  B.  R.  between  Ton/on  and  Springs  adjudged, 

?rib  **"*'  this  being  moved  in  arrcft  of  judgment.] 

Jac.  B.  R.  ftems  to  be  S.  C.  Adjudged  that  tbou  art  a  where,  with  a  fu^oial  of  temporal  iofe» 
Tin.  of  atrriege,  is  a€Uonabie  i  but  Doderidge  and  Chamberlaine  J.  £ud  that  without  teooparal  loft 
it  is  not  adionble. 

S.  C.  cited  [7*  In  an  a£tion  upon  the  cafe,  if  the  plaintiff'  declares  tha(  fhe 
i\6. 397.  pi.  had  feveral  fuitors  to  marry  her,  and  that  the  defendant  istid  of 
lid"'f  Car.  Jier,/^  is  with  child,  and  hath  taken  phjKc  for  it,  by  which  flic 
9.  B.  R.  in  became  in  difgrace^  &  perdidit  confirtium  vicinorum  fuorum,  &c. 
cafe  of        though  it  be  not  alleged  that  Ihe  loft  any  marriage  thereby^  yet 

PrlShi.and  ^^^  *^^^"  **^*-     ^^^^'  ^*  J*^'  ^  ^-  ^^wccu  Medhurfl  and  So- 
Va^therede-  Arw>  adjudged,  this  being  moved  in  arreft  of  judgment.] 
9kd.— S.  C.  cifesd  Vciit«  4.  inStC  where  the  words  wercj  vix.  Sktvwwith  ihUdbjJ*  S*  wUnoffn  »/• 

«  fsrrUdi 
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^  and  notwithftanding  the  (aid  cafe  of  Medhurft  y,  Balaam,  and  alfo  of  Anne  Davies^s  cafe,  there 
cited,  the  opinion  of  th«  court  was,  that  fuch  a£li  jn  would  not  lie  without  alleging  fpccial  damage,  as  tor 
fay  that  /he  loft  hex  marriage — Lev.  261.  S.  C.  by  the  name  of  Barnes  v.  Strud,  and  this  cafe  of  Med- 
hurft V.  Balaam,  was  denied  to  be  law.— Comb.  391.  in  cafe  of  Byron  v.  Elms,  Arg.  cites  S.  C.  as 
denied  in  feveral  books,  which  cafe  was  thus,  ^Iz.  the  plaintiff  dcclaicd,  that  Hic  bcin^  a  young  woman, 
the  defendant,  to  hinder  her  marriage,  fa^d,  fybat  did  you  go  to  London  fcr^^  I ut  to  drop  ycur  Jlink  T  (he 
went  to  London  laft  winter  to  lie  in,  and  to  my  knowledg:  feveral  people  h-rve  Iain  with  her;  adjudged 
not  actionable,  becaafe  fornication,  which  is  the  crime  hcre«  is  only  a  fpirttual  offence,  and  not  hece 

without  a  temporal  lofs.  2  Salk.  693.  pi.  2.  Mich.  8  W.  3.  B.  R.  Byron  v.  Iilmes. Comb.  391. 

S.  C.  Holt  Ch.  J.  faid,  that  if  tlie  cafe  were  new,  perhaps  we  fhould  think  an  adion  lies  (withuut.al. 
leging  loi's  of  marriage)  as  well  as  for  wordj  tending  to  the  difcredit  of  tradcfmen,  for  it  toucheth 
her  in  the  moft  tender  part,  and  is  a  manifeft  lofs.  Marriage  is  the  very  end  of  her  creation  for  ought 
1  know  ;  if  it  were  aAionable,  then  there  muft  be  a  prohibition  in  fuch  vafe,  for  the  party  muft  noc 
be  liable  to  ecclefiaftical  cenfures  and  temporal  damages  too.'— — 'X2  Mod.  396.  S.  C.  adjudged  for  the 
defendant. 

Words  fpoke  of  a  maid  were,  Jbe  vfas  with  cbildf  ar.d  d'ld  takepbyfic  to  kill  the  child,  and  alleged 
that  thereupon  divers  fuitort  refufed  her.  Adjudged  for  the  plaintiff,  without  any  icafon  alleged.  Het. 
iS.  Pafch.  3  Car.  C.  B.  Readiiig's  cafe.' 

[8.  If  one  man  fays  to  another,  thou  ivajl  found jn  bed  with  J,  S*s  Cro.C.x69« 

^yif  by  the  reafon  of  the  fpcaking  of  which  words  he  lofes  his  l^^^  Baun- 

marriage  with  A.  S.  Sec,  though  he  migh^,  be  in  bed  with  her  Hbn,  s.  C. 

without  any  ill  done,  yet  becaufe  this  foujids  in  fcandal,  and  he  adjudged  for 

has  loft  his  marriage  thereby,  the  a£bion  lies.     Mich.  8^  Car.  ]iff  ^JJJf "  ' 

B.  R.  between  Southall  and  Daivfofij  adjudged,  this  being  moved  that  fuch 
in  arrcft  of  judgment.     Intratur  Trin.  8  Car.  Rot.  868.J  ^    ^    JntJIS^ti 

ihall  not  be  takes* 

[9.  In  an  aAion  upon  the  cafe  for  words,  if  .the  plaintiff  de-  AaionVaa 

clares  that  the  defendant  faid  of  him,  he  had  the  ufe  of  my  wiffs  thefe*wo«d^ 

body  by  force^  by  reafon  of  which  words  he  was  brought  Before  Sir  John 

certain  juftices^  &c.  and  by  them  examined  for  a  rape  by  him  ^*^t"^J% 

committed  upon  the  faid  woman,  by  reafon  of  which,  for  the  W/I^V' 

purgation  of  himfelf  therefrom,  he  expended  feveral  fums  of  money,  of  my  bccy 

An  action  lies  upon  this  declaration  for  the  temporal  damage  hf^i'»^ 

which  he  had  thereby.     Mich.  9  Car.  B.  R.  between  Harris  and  ^^,uf  ^ 

Smith f  adjudged  per  cur.  in  a  writ  of  error  upon  a  judgment  in  feemedtoall 

Southampton,  and  the  firft  judgment  affirmed  accordingly.     In-  ^-j^"* 

tratur  Hill.  9  Car.  Rot.  73.]  •  words  are 

a^Honab^e ;  but  Hutton  doubted,  becaufe  the  word  (force)  it  not  fo  much  aa  raviihineiit.    Litt.  Rtfm 
337.  Trin.  6  Car.  C.  B.  Sir  £diQ.  Lenthall*t  cafe. 

[10.  In  an  a^n  upon  the  cafey  if  the  plalntiflF  declares  that  there 
was  a  communication  of  a  marriage  between  him  and  A.  S.  and 
the  defendant  faid  of  him,  he  had  a  bafard  child  by  Jennings's  nuife 
of  Northampton^  by  the  fpcaking  of  which  words  be  himfelf  re- 
fufed to  marry  wiui  A.  S.  where  it  ought  to  have  been  that  A.  S. 
refufed  to  marry  with  him  ;  after  not  guilty  pleaded,  and  this  found 
for  the  plaintiff,  it  was  moved  in  arreft,  Mich.  1 1  Car.  B.  R.  ><fyr>? 
between  Carter  and  Smith  s  and  per  cur.  the  ^ords  would  /s^'-^/''^^^^ 
maintain  the  aft  ion  if  the  lofs  of  the  marriage  had  been  well  al-  '^  ^-^'^^f^-^Sy^  - 
leged,  becaufe  it  might  be  intended  that  he  might  have  a  baftard  ^^V^*^:>  *^^  tA 
by  her  before  her  marriage  with  Jennings ;  and  if  fhe  had  ifliicv^^  ""^  •  -  -t'/ 
by  him  after  her  marriage,  thougn  this  be  no  baftard  in  law,  yet  ^/}rp'r"^^^ 


fuch  a  fcandal  might  occafion  the  lofs  of  his  marriage.     But  per 
€ur.  the  a£Uon  does  not  lie^  becaufe  it  is  mt  well  alleged  that  A.  S. 

refufed 
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refufed  to  marry  hintj  but  that  he  himfelf  refufed  to  marry  A.  S.  anrf 

fo  no  damage,  and  therefore  the  poilea  was  ftaid.J 

^  '^^^    »       [ii.  If  a  man  fays  to  a  feme  covert,  thou  kid  Cullobine^  haf- 

Fol.  36.     tarHcartng  nuhore^  thou  Sdfi  throw  thy  bqfiard  into  the  dock  at 

^  ^'^  Y  Whitechappel^  no  a£iion  lies  for  tbefe  words,  though  it  might  be 

6rc<^abyn   intended  that  ihe  had  a  baftard  by  the  laid  Cuihbine  {who  in  truth 

V.  Viner^      %uas  her  hufband)  before  her  marriage,  inafmuch  as  there  does 

■djodged.      jj^^  appear  to  be  any  temporal  damage  thereby,  by  the  lofe  of  any 

marriage  $  but  only  a  punifiiment  by  the  ftatute  for  having  a 

baftard,  which  is  not  a  fuiEcient  caufe  to  maintain  the  action. 

Hill.   10  Car.  B.  R.  between  Cullobine  and  hit  wife^  plaintifisy 

^nd  FinoTf  defenddnt,  adjudged  in  arreft  of  judgment*] 

[12.  In  an  a^ton  upon  the  ca/e,  if  the  plaintiff  declares  that 

whereas  divers  perfons  conabantur  &  defiderabant  to  marry  their 

coufins  and  friends  to  the  piaintilF,  the  defendant  (being  a  wo- 

man)  on  purpofe  fcandalized  the  plaintiff;  and  to  hinder  him  in 

*i     his  marriage  with  any  woman,  preferred  a  fcandalous  libel  in  the 

^iritual  court  againjt^the  plaintiff ^  and  thereby  charged  him  that  hcf 

fc  under  colour  to  be  ajmtor  to  her  in  the  way  of  marriage^  often  reforted 

to  her  in  the  nighty  and  lay  with  her^  and  got  a  child  of  her  body  : 

and  itftcr  pubiiihed  and  affirmed  the  fame  matter  before  feveraJ 

•*  perfons  f alfcly  and  malicioufly,  whereby  the  plaintiff  was  fo  much 

fcandalized,  that  all  honefl  perfons  having  the  fear  of  God  before 

them,  aliquam  muUerem  de  filiabus  aut  confanguineis  fuis  in  le- 

titimo  matrimonio  cum  querente  copulari  &  jungi  femper  poftea* 
I  Imcufquc  omnino  recufaverunt  &  adhuc  recufant  \  and  upon 
not  guilty  pleaded,  Utit  jury  find  a  fpecial  verdi^^  fcilicet,  that 
^  the  defendant  preferred  the  faid  famofum  &  fcandalofum  libeU 

.  lum,  &c.  and  that  (he  after,  at  the  feflions  of  the  peace,  being 
examined  who  was  the  father  of  the  child  begotten  of  her  hody^  faid 
and  affirmed  that  the  plaintiff  was ;  and  that  (he  affirmed  this 
falfo  &  injuriofe  of  the  plaintiff^  and  that  by  reafon  thereof  the 
plaintiff  was  much  fcandalized  in  his  fame  and  name ;  and  that 
all  honejt  men^  having  the  fear  of  God  before  them,*  aliquam  mu^ 
\  .  Uerem  de  filiabus  aut  confanguinies  fuis  in  legitimo  matrimonio  cum 

querente  copulari  fs*  Jt^^g^  femper  poflea  hucufque  recufaverunt  isf 
adhuc  recufant.     The  a£tion  in  this  cafe  does  not  lie  upon  this 
fpecial  verdid,  becaufe  here  does  not  appear  to  have  been  any  ma- 
licious profecution^  and  here  there  is  not  alleged  or  found  any  lofs  of 
any  particular  marriage^  or  that  there  was  any  comtnunication  if  any 
particular  marriage ;  and  this  eeneral  matter  that  all  honeft  per- 
fons refufed,  by  reafon  thereof,  to  marry  their  daughters  or  i^Ia- 
rions  to  him,  is  too  general.     Mich,  ir  Car.  B.  R.  between 
Norman  and  Simons,   per  curiam   adjudged   ia  the  exchequer 
chamber,    and  the  judgment  given  e  contra  in  B.  R.  rcverfed 
accordingly.] 
Cttftomsof        jij.  In  an  action  upon  the  cafe,  if  the  plaintiff  declares  that  in 
^^'^^V  p!  London,  by  the  cufiom,  a  common  whore  ought  to  be  carted,  and  a 
Lcaiiinga*  bafon  tingled  before  ^her;  and  that  the  defendant  fpoke  thefe 
woman  words  of  the  plaintiff,  tJjou  art  a  whore,  and  a  cotnmon  whore,  and 

k^Zb^f'  ar/  a  bawd  to  thy  miflrefsy  and  I  will  have  a  bafoH  tingled  before 
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rt«V|  Ac  af^ion  well  lies  upon  this  declaration  for  theft  words*  S^utHoark^ 

Trill,   1 5^ Car.  B..R.  hctvrccn  Hafel  and  Capcotj  adjudged  good,  ][^^blL 
tbh  being  moved  in  arreft  of  judgment  that  the  a^ion  does  bccaufcilia 

not  lie.]  i.  liable  to 

,  public  cart- 

ing by  prcfcription.    But  then  Ae  noft  take  care  to  lay  the  prefcription  well.    Sid.  97.  pi.  26. 
Mtch.  14  Car.  a.     B.  R.   Roberts  v.  Kcrbert.  Kcb.  4.18.  pi.  131.  Cms  v.  Roberti.fee»a 

ID  oe  5*  C 

•  [14.  [S^3  '^^  ^^  /J^/<?«  w/o«  the  cafe,  if  the  plaintiff  declares  that 
in  London  there  is  a  cuftom  that  a  Ifawd  ought  to  be  carted,  and 
the  defendant  faid  thcfe  words  of  the  plaintiff,  Jbe  is  a  bawd,  and 
J  xuill  have  her  carted.  Hill.  15  Car.  B.  R.  between  Rily  and 
Lewis,  per  Jo.  and  Bark,  adjudged  that  the  a£lion  lies  5  this 
being  morcd  in  arreft*  of  judgment,  nd  other  judge  being 
then  prcfent.] 

[15.  In  an  apion  upon  the  cafe,  if  the  plaintiff  declares  that  ^  .^^  ^ 
whereas  he  was  a  parifhioner  of  S.  the  defendant  being  vicar  Fol.  37. 
there,  to  the  intent  to  fcandalize  the  plaintiff*,  and  to  draw  an  ^^  '^^  ^ 
ill  opinion  of  the  plaintiff  among  his  neighbours,  fo  that  they 
withdraw  themfelves  from  the  company  of  the  plaintiff,  tanquam 
ab  homine  excommunicato,  &  nulla  fide  aut  credentia  ^igno^ 
and  injuftly  to  exclude  the  plaintiff  out  of  the  church,  and  for 
a  great  time  to  deprive  him  of  all  the  benefit  of  hearing  divine 
Cervice  in  the  faid  church ;  the  defendant  in  the  time  of  divine 
/ervice  in  the  church,  in  the  hearing  of  the  parifhioners,  ma^ 
VvciOvAy  pronouficed  the  plaintiff'  excommunicated^  pnetextu  cujufdam 
inftrumenti  by  him  received  from  the  ordinary  \  whereas  he  had* 
no  fuch  inftniment  of  excommunication,  nor  was  he  excom* 
municated)  and  alfo  at  another  time  to  the  intent  aforefaid, 
in  the  time  of  divine  fervice,  in  the  hearing  of  the  pariihioners^ 
malicioufly  pronounced  the  plaintiff  excommunicated ;  and  fur- 
tber,  refufed  to  cel^rate  divine  fer^'ice  till  the  plaintiff 'de* 
parted  out  of  the  church,  upon  which  the  plaintiff  was  com- 
pelled to  go  out  of  the  church ;  whereas  the  plaintiff  was  not 
4:xcommunicated ;  by  which  means  the  plaintiff  was  fcandalized^ 
and  hindered  of  hearing  divine  fervice  lor  a  Jong  time ',  and  for 
the  clearing  of  this  fcandai,  and  his  innocencv  uerein,  diverfot 
corporis  fui  grandes  labores  capere,  &  diverlas  ingentes  dena- 
riorumwcfummas  cropre  ft  exponere  coa£lus  fuit  in  extremant 
depauperationem  &  ignominiam  m^tximam  of  the  pbintiff ;  thi» 
a£kion  lies,  though  he  does  not  Jbew  that  any  man  avoided  his 
company,  or  forbore  to  trade  or  deal  with  him,  or  that  he  had  any 
temporal  or  fpecial  lofs ;  for  this  is  a  great  and  malicious  fcandaly 
though  to  his  foul,  and  though  fjpiritual.  Mich.  16  Car.  B.  R. 
between  Barnabas  and  Traunter,  adjudged  per  curiam,  this 
being  moved  in  arreft  of  judgment,  j 

[16.  If  one  &ys  of  another  that  has  land  by  defcent,   that  S.  P.  doubt. 
Be  is  a  bafiard,  an  a£lion  upon  the  cafe  lies ;  fof  this  tends  to  his  y^^ 
diftnheritance,   and  difturbancc  by   fuit.  ^  Mich.  3  Jac.    B.  R.  ch"  J.*!!!!, 
per  curiam.]  ^  <  J«f»  ^«^  bt 

^  a  fpecial  da- 

m>%t,  any  «oro  C^ao  to  lay  that  ooe  bid  no  tide  to  kit  land.    2  Vent.  38. 
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Tbm  en  a  hafiari^  if  adioaable ;  tod  yet  bftAtrdy  1$  a  fpiritiial  thinf ,  an4  dctemljiiUe  Aeit*  lA 
151.  Hill.  3a  Eliz.  in  pi.  179.  Arg.  cites  it  as  ruled  in  cafe  of  Donington  ▼•  Dorrington. 

If  the  defoidanc  pretends  that  the  plaintiff  was  baftard,  and  that  he  himft/ftOMt  the  mtxt  h^r,  dieit 
no  aAion  lies;  and  this  the  defendant  may  ihcw  by  way  of  bar»  if  the  plaintiff  omits  it  in  his  count* 
4  Rep.  17.  a.  IB  pl«  ii«  cites  it  as  refolved  Trin,  25  £lii.  B«  R*  Baniftcr  v.  Baniflcr. 

[[i  7.  But  if  one  man  fays  of  another  that  has  lands  by  defcent, 

that  he  is  bnfe  horny  no  a£tton  lies ;  for  thefe  words,  taken  in 

mitiori  fenju^   are  not  a£lionabIe.      Mich.   3  Car.   B.  R.   per 

curiam.3 

f.  I^.  re-  [18.  If  a  man  fays,  ia  the  Jon  and  heir  apparent  of  J.  S.  that 

tionsJir'      1^  i^  ^  bqftardy  no  zQxon  lies  \  becaufe  he  has  not  any  prejudice 

for  it  tends    thereby  as  yet.     Mich.  3  Jac.  B.  R.  per  curiam.] 

to  his  diihe- 

rilbn  of  the  land,  which  might  defccnd  to  ium  from  his  father.    4  Rep.  17.  a.  ia  pi.  tf  •  cites  Trin. 

sc  Elia.  B.  R.  Baniftcr  v.  Banlfter. S.  P.  by  Wilde  J.     %  Vent.  26.  but  Ibid.  %%•  Vaoghan 

Ch.  J.  faid  he  took  it  not  to  be  adlionablc  to  call  a  man  baftard  while  his  father  is  alive  j  and  (aid 
that  the  books  are  crofs  in  it.  \ 

t  397  3 

•  Sty.  221.       [19.  If  a  man  fays  to  a  woman,   thou  hadft  a  baftard^  no 

$!"c.*  andlt  ^^^^  ^^^s,  becaufc  it  does  not  hereby  ypear  that  he  intends 

w«s/that  Aat  the  baftard  was  chargeable  to  the  partfb ;  in  which  cafe  a 

ttpon  the  corporal  punifliment  li*  to  be   infli£ted  by  the  ftatute.      Hill. 

•*^!tod^'  5   ^*^*  ^'  ^*   between  Lightfoote  and  Piggot.     Rot.  423.    per 

child  was  Curiam,  this  being  moved  in  arreft'  of  judgment,  and  the  )^Iain- 

drowned,  ^ff  never  had  judgment  therein.     Mich.  1650.  between  *  Winter 

ant  faid^w'  ^^  Barnard  adjudged.     Intratur  Hill.  1649.     Rot.  666J1 

the  pUmti/T,  1 4/0  verily  believe  the  baftard-ebild  was  thine;  My,  it  was  thine*  Adjudged  for  the 
plaintiff.  It  was  objected  that  it  did  not  appear  that  a  baftard  child  was  drowned  \  and  if  there  waf 
none,  it  ought  to  be  ihewcd  on  the  defendant's  part.«^To  fay  of  a  feme  fole  Jbe  bad  a  haftardf  are 
words  a^ionable  in  thcmfelves;  per  Vaughan  Ch.  J.  Freera.  Rep.  So.  pi.  99.  Pafch.  1673.  In 
|iicKs*s  CASB  \  but  in  the  principal  cafe  the  words  being,  that  jbe  was  brought  to  bed  of  two  boysp 
curia  advifiire  wult.  1  '  She  was  the  woman  that  had  a  bafe  child,  and  that  it  was  at  L«  and  a  red- 
headed boy.  After  verdict  without  fpecial  damage,  not  actionable  per  curiam,  without  alleging  it 
was  likely  to  be  a  iiharge  to  the  pariih.  Keb.  4S7.  pi.  2S.  Pafch.  15  Car.  2.  Bonithon  v.  Kendall. 
■  ■  Holt  Ch.  J.  faid,  that  to  fay  of  a  young  woman  (he  had  a  baftard,  is  a  very  great  fcandal* 
and  for  which,  it  he  could,  he  would  encourage  an  a^ion ;  but  thK  it  it  not  a^onaUe,  becaufe  it  ia 
•  fpiritual  defamation  punidiable  in  the  fpiricual  court.    6  Mod.  404,  105.  Arg.  Hill.  2  Ana. 

CfQ.  c.  ^20.  [S<?]  In  an  a6lion  upon  the  cafe  for  words,  the  plaintifF 

S^C.'aJ?'  ^hcmas  Brown  declared,  that  one  A.  G*  had  a  baftard  fon  bc- 
J^gedin  gotten  of  her  body,  then  living,  ^nd]  the  defendant  knowing 
^^'/*'r^^  It,  of  his  malice  to  defaiftc  him,  an^  to  draw  him  in^ danger 
but  upolirr-  ^^  ^J^c  ftatute  of  18  EHz.  having  a  difcourfe  of  the  baftard,  and 
ror  brought  of  the  plaintiff,  faid  of  the  plaintiffs  that  Brown  is  the  reputed 
■U  the  court  father  of  that  child,  whereby  he  was  very  much  prejudiced 
Bramfton)  ^^  ^^^  buying  and  felling,  and  put  to  great  expences  in  the 
wereofopi.  clcari/ig  of  liimfclf  in  hac  parte*.  The  a£lion  does  not  lie  for 
the"wordi  ^^^^  words  '  upoii  this  declaration,  becaufe  it  is  not  faid  by 
vrre  not  ac-  ^^  defendant  that  he  was  to  be  punijbed  by  the  faidjlatute  s  for 
r*^^-*'  s  he  was  not  to  hau€  any  corporal  punifhment,  ^r  to  be  impri- 

♦  Foi.  38.  foned,  unlefs  the* baftard  was  fome  charge  to  die  pariih.  Hilh 
'^~'~  -^  1 1  Car.  B.  R,  between  Salter  and  Brown  adjudged,  in  a  writ 
unii^hebid  ^^  error  upon  a  judgmfent  for  the  plaintifF. in  *  B,^  where  it  was 
aUeged^um^  adjudgecf|  as  I  have  heard  per  totam  curiam  e  €Ontra  for  the 

jl  .  y        plaintiff 
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phintifF  there ;  but  the  faid  judgment  was  now  reverfed  per  temporal 
curiam.     Intratur  HiU.  ib  Car.  Rot.  270.  B.  R.      .  if  m'^S, 

or  that  by  this  means  he  fliould  be  chargeable  for  maintenance  of  fuch  chIM,  and  to  have  furthec 
piniikmcnt.     And  the  judgment  in  C.  B.  was  reverfed. 

[21.  In  an  a^on  upon  the  cajp,    if  the  plaintiff  declares  Cro.C.4.6^ 
that  he  was  heir  apparent  to  his  father,  and  B.  his  brothetj  ph^y,  "***** 
and  that  each  of  them  had  land  in  fee  of  the  value  of  40L  per  Stanfieid, 
annum,  and  that  they  intended  either  to  fuffer  their  faid  land  ^-  ^' *^* 
to  defcend  to  him,  or  to  convey  it  to  him ;  yet  the  defendant  J^totTcww 
intending  to  diiinherit  the  plaintifF,   faid  to  the  plaintiff,  thou   ■    ■.     jo> 
uri  a  haftards  by  reafon  whereof  his  fatier  zvA  brother  intended  l^?l^"  7* 
t9  dtfinherit  hitu,  and  to  convey  their  lands   to   another.     The  cir.  i  r. 
adiion  lies  upon  this  declaration  for  the  temporal  damage  that  Humphrejrt 
may   accrue  to  him  thereby.    Pafch.    13  Car.  B.  R.  between  J*  ?J°^*^ 
Humfrjs  and  Stutfield  adjudged  per  curiami  this  being  moved  jJdg^itfalc 
|a  arreft  of  judgment.]  aaioniies. 

451.  pi.  519.  S.  C.  and  fays,  the  words  were  fpoloen  In  the  preience  of  the  ^ther  avd  brecfaer ;  aii4 
adjudged  that  the  words  were  adionable.—— 4  Rep.  17.  a.  at  the  end  of  pi.  11.  citet  Tria. 
25  Eiic.  B.  R.  BaBifter  v.  Baniftcr,  rcfolved  that  where  defendant  faid  of  the  plamtiflT  (who  was 
fon  and  heir  to  his  fK^er)  that  he  was  a  bafhird,  adlion  upon  the  cafe  liesy  becaafe  ic  tends  t»  \A% 
^i/herifo«  of  the  land,  which  would  deicend  to  him  from  bis  father.  '  S.  C.  ciied  Cro«  C* 

469.  by  Jones  J. 

[22.  In  the  faid  .cafe  of  Humfrys,    it  was  faid  by  juftice  s.  c.  cited 
Jones,  that  it  was  adjudged  in  the  exchequer,  and  affirmed  in  Cro.^cfl/' 
a  writ  of  error  in  the  excliequer  chamber,   that  where  there  pi.  i.  Hufae 
was  grandfather,   father^    and  fon,    and   the    fon    brought   an  ^^mecafe, 
a£kion  upon  the  cafe,  and  declared  that  the  grandfather  (whofe  ^  vaujStt 
|iear  he  is)  intaUed  certain  lands  upon   himfelf,    and  the  heirs  v.  Ellis.—. 
males  of  his  body;  and  the  defendant  inteAding  tofcandalize  hij  Cio.J.iij» 
pomiiiy  that  be  bad  to  inherit  this  land,   as  heir  of  the  body  t]^^^ 
of  hi3  ^andfather,  faid  that  he  was  a  ba/lard.      Though  the  the  exche. 
grandfather  and  father  were  then  living,  yet  the  a£tion  brought  q««'«ham- 
ut  fupra  by  the  fon  lay.     But  juftice  Jones  did  not  fay  in  wh^t  vaugham 

term  or  year  i|  was  fo  adjudged.]  v.  Ellis^ 

••  *  ^  fays,  t^ 

plaiotiflf  was  the  youn^eft  fon,  and  his  elder  brothers  living ;  and  that  J.  S.  wai  to  buy  the  land, 
and  offered  him  a  fum  of  money  for  hit  tick  j  and  by  res^on  of  thofe  words  refufed  to  give  him  anf 
thing.  '  And  the  2  chief  I.  conceived,  that  thoogh^c  has  no  prefent  title  (as  was  objeSed]  yet  it 
appean  he  Fs  by  poHjbiiity  inheritable  Id  ihofe  lands;  and  being  offered  a  fom  of  money  for  that 
polfibility  to-<joio  in  the  aflurance,  though  he  has  no  prefent  title  to  the  lands,  yet  by  tho(e  words 
ne  had  a  piefent  damage,  and  might  receive  prejudice  thereby  in  futuro,  in  cafe  he  were  to  claim  any 
land  bydefcent;  and  therefore  atBrmed  the  judgment.  Baftard  is  determinable  by  the  ordinary; 

but  if  he  adds  further  words  to  intitle  hlroA-lf  to  be  heir,  or  Jbt^ifome  pofjibility  ef  being  heir,  this  WiU 
mike  the  fame  words  of  calling  him  .laftard  (0  be  adlonable  j  per  Fleming  Ch.  J.  2  Bulft.  90. 
Tiia.  IX  Jac  .  ^  ' 

£23.  In  an  action  upon  the  cafe  for  fcandalous*  words,    if  Sty.  174. 
the  plaintiff  declares  that  the   defendant  faid  thcfe  words  of  j^'il^fn^^ 
the   plaintiff,    bcin^  a  feme  fole,    the  of  1^50,  jcded  that 


398  9ftfon0  [for  Words.  J 

ctfeof  long  to  my  colls  ^  no  a£kion  lies  for  thcfe  words,  for  to  isiy  tbaf 
LighcfooMr.  ^  ^poman  bad  a  hajlard  is  no  caufe  iof  a£lion.  Trin.  1651. 
iivinter  ▼.  between  Owen  and  Jevan  adjudged,  this  being  mored  in  artteft 
Barnard        of  judgment  after  a  verdid  for  the  plaintiff.] 

19.  J  whereupon  judgment  waa  ftayed  till  moved  on  the  other  fide.  But  upon  mofing  the  cafe  of  Ac 
other  fide»  page  277.  it  waa  iniifted  that  if  the  w#di  wore  true,  the  party  ia  punifliable  hj  7  Jac. 
with  corporal  punifliments  befidet,  the  fpeaking  thefe  worda  waa  after  the  ftatute  agalnft  ndnlttry, 
which  makea  the  words  noie  aiUonabk.    And  judgment  waa  given  for  the  plaintiff  nifi« 

s  Roll.  Rep.  [24.  If  a  man  fap  of  another,  bo  was  the  true  patron  ef  the 

43.  S.  C,  advowfon  of  S.  but  he  bath  loft  that  patronage  and  prefentation  by 

cbat^ac-  t^^^g  a  Jimonift  and  recufant^  both  which  I  will  prove  him  to  be, 

'tiooiies;  yet  no  adion  lies;   for  by  ihejmony  only  the  lofs  of  the  pre- 

JU*!^^"  fentation  pro  hac  vice  comCs  by  the  temporal  law  only,   and 

Sfbehad '  ^^  recufancy  touches  him  only  in  his  religion ;  for  it  docs  not 

•Ueged  tern-  appear  that  he  intended  him  to  be  a  recufant  according  to  the 

y***^-  ftatute.     Trin.  16  Jac.  B.  R,  between  Sir  John  Tq/bUrrouph  and 

inages,  at  j«ji-  n.-i  "^ 

aJ  he  wai  adjudged  m  arrcft.] 

in  communication  'of  felling  of  the  advowibn,  and  that  by  leafon  of  thcfe  words  he  could  not  fell  it, 
to  the  damage.  Sec.  this  had  given  •  good  caule  of  aftion«  1  Cro«  J.  414.  pL  3.  Taiborooghv* 
Day,  S.  C.  fays,  he  counted  that  he  waa  feifed  in  fee  of  the  advowfon,  and  intended  to  fell  it  for 
payment  of  his  debts,  but  that  by  the  faid  words  he  was  hindered  in  the  fale  of  it;  hut  becAufe  be  did 
not  ihew  that  there  was  any  communication  to  fell  it  to  any,  nor  that  any,  who  intended  to  bu\  itj 
was  thereby  hindered  in  his  buying,  ^nd  without  fooie  fpecUl  caufe  fliewn  die  a£Uon  lies  not  j  and  of 
.d^(  opinion  was  all  the  court,  and  gave  judgment  for  /he  defendant* 

25.  All  the  juftices  refufed  to  grant  confultation  to  the^fiiritual 
court  in  cafe  of  defamation.  But  it  does  not  appear  there  what 
defamation  it  was ;  and  the  reafon  feems  to  be  inafmuch  as  by 
this  the  party  is  damnified^  and  to  gain  his  damages  the  fiiit  is  only 

C  399  3  ^  ^^  common  law;  ror  the  fpiritual  court  can  do  no  more  but 
give  punifhment  for  the  fin,  and  not  damages.  Br.  A6Hon 
fur  le  Cafe,  pi.  115.  cites  the  Regifter  54. 

26.  Thou  art  a  whore-monger,  a£lion  lies;  'per  Mountague 
and  Hales.     Mo.  10.  pL  38.  Mich.  4  £.  6. 

27.  Calling  one  adulterer  is  not  aflionable,  becaufe  it  is  not 
punifliable  by  the  common  law,  but  only  by  the  fpiritual  law. 
Mo.  29.  pi.  92.  Trin.  3  Eliz.  Anon.^  ^ 

Goldlb.  28.  Thou  art  a  whore,  and  J.  S.  hath  the  ufe  of  thy  body :  the 

I04!  s!  C.  ^^^  ^  too  good  for  thee.  Adjudgett  not  a£tionable.  Cro.  £.582. 
held' not    *  pL  8.  Mich.  39  &  40  Eliz.  B.  R.  pollard  v.  Armfliaw. 

nAionable  \ 

(or  the  common  law  cannot  4cfine  who  Is  a  whore.  Saying  of  a  married  wmHtf  xhMlJbt  ha 

^bcre '^  Jhi  h  fry  tobore,  is  a^ignablei  per  cur.  3  Mod.  no.  Hill.  2  Sc  3  Jac.  2.  B.  R..^  Baldwin 
Tt  Flower. 

29.  A£lion  for  thefe  words ;  Mrs.  Anne  ReRon  (the  plaintiflT 
inhuendo]^  hath  had  a  child.  '  It  is  true  ;  for  jhe  was  conveyed  to 
B.  and  there  Jhe  laid  her  great  belly.  It  is  as  true  that  Jhe  hath 
had  a  child  as  that  you  Jit  there  ;  for  Jhe  was  fent  away  with  child j 
and  if  Jhe  had  not  a  child  Jhe  hath  made  it  away  s  and  alleged, 
«  that  by  reafon  of  thefe  words  (he  loft  her  marriage.  The  de- 
fendant demurred;  and  thereupon  adjudged  for  the  plaintiff. 
Cro.  £.  639.  pi.  40.  Mich.  40  &  41  £Uz.  B.  R.  Refton^T. 
Fomfreidl. 
•  "  ,        30.  AAions 
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^0.  AAion$  for  words  fpokcn  to  the  plaintiff's  lenrantj  viz* 
thj  rmftr^s  is  an  arrant  'whore,  ami  would  have  lain  tvith  me 
7  years  Jince ^  and  I  wmld  not  unlefs  Jbe  u*ould  go*  to  the  hedge  ; 
^xkd.  alleged  that' (he  was  in  communication  of  marriage  with 
J.  S.  who  was  feifed  of.  land  worth  200L  a  jean  Adjudged 
not  adlionablei  becaufc  they  are  fpiritual  (lander  and  defamation, 
and  punifhable  there ',  but  if  the  words  had  been  fpoken  to  him 
who  was  in  commumcation  of  marriage  with  her,  fo  as  ^  his 
purpofe  W9S  to  hinder  the  marriage,  the  words  had  been  a£Hon- 
able.  Cro.  E»  787.  pi.  27.  Mich.  42  &  43  Eliz.  B*  R.  Hol- 
wood  V.  Hopkins. 

31.  Ad\ion  will  lie  for  calling  one  bajtard  s  per  Dyer  and  Ctliingont 
Walfli,  bat  Brown  C  contra.     And  Dyer  faid,  that  at  Berwiclc  ^^(^^^^^y^ 
aflifes  a  formedon  in  defcender  was  brought;    and  one   faid  dtrdby*'' 
that  bis  father^   by   whom   he  claimed,    was  a  ba/lard;    and   he  Chamb«-- 
brought  aftion  on  thefc  words,  and  recovered.     Ow.  32*  Mich,  'o;^^^^,'**** 
40  Eiiz.  Anon.  jac.  a.id 

thou,'»h  c.Tor 
was  brtraght  and  afigncd  that  i^phhit'tjf'dld  not  eMm  at^  tnheritanet^  w  to  he  bar  to  ^nyftrj\,n  ctrtui.-y 
yet  the  jvdgndfeoc  wa«  aAnncd.     Godb.  327.  in  pi.  421. 

Calliag  one  baftard  geoeraliy,  without  (hewing  fome  i^edal  loft»  is  not  aOlonable*  Per  Doderi^iije 
J.  %  Roll.  Rep.  249.  But  Ibid.  250.  ChamberUine  J.  contra,  and  cited  a  cafe  in  *  6  £I>s.  Dyer, 
where  one  recovered  girat  damage  bctaufe  the  defendant  had  faid  that  l\t  faibtr  mas  a  kifiarj^  and 
cited  s  Jac  Nxlsok  ▼.  Stokss»  where  the  plaintift'did  not  allege  any  /peaial  c«iufe  of  adion,  and 
yet  recovered  }  but  one  at  the  bar,  who  was  counfel  in  the  principal  CAfi^  f^id  he  was  counfel  in  thic 
cafe,  and  that  the, plaintiff  aver.^  a  temporal  caufe ;  but  Chamberlaine  J.  dcaied  it,  and  faid  ai 
before.—* See  (K.  a)  Nelfon  t.  Staft'e. 

*  Dal.  63.  pi.  23.  6  £Us.  S.  P.  and  feems  to  be  S.  C« 

32.  Plaintiff*  declared,  that  he  being  in  treaty  of  marriage,  the 
defendant  faid  of  him,  that  he  had  a  ba/lard  :  and  that  by  rvafon 
of  thofe  words  the  marriage  broke  off*,  and  fo  being  damnified 
thereby,  he  brought  this  action.  It  was  proved  that  the  marriage 
was  broke  off  b^ore  the  words  fpoken*  This  verdift  is  found 
againil  the  plaintifF.  3  Bulft.  76*  cited  by  Coke  Ch.  J.  as  a 
cafe  tried  before  him.  % 

33.  Cafef  &C4  for  thefe  words,  thou  art  a  whore,  a  bajlard^ 
bearing  where,  and  T.  H*s  whore,  thou  didfl  play  the  whore  with 
him  at  fuch  a  gate,  and  did/l  forget  your  gloves  behind  you ;  thou 
hadft  a  bqflard  by  him,  which  wasfent  to  Ireland.  It  was  moved 
that  the  adion  would  not  11;,  becaufe  the  plaintifi*  did  nd  allege 
any  tempotal  lofs,  this  .being  in  its  nature  a  fpiritual  offence ;  but 
adjudged,  that  by  the  (latute  18  £liz.  and  7  Jac^  the  one  ap- 
Ipointing  a  punimment  for  a  woman  who  hath  a  baftard,  a(id 
the  other  appointing,  that  a  whore  ihall  he  fent  to  bridewell 

for  a  year,  had  altered  the  nature  of  the  offence,  and  given  [  400  1 
the  temporal  courts  jurifdiftion,  and  though  (he  is  not  punifhed 
by  virtue  of  thefe  ftatutes,  it  is  fu(Hcient  that  fhe  is  liable  to 
be  puni&ed,  and  that  was  the  reafon  of  the  judflrment  in  Anx^ 
Davis's  cafe.  It  is  true,  in  that  cafe  the  lofs  ot  marriage  was 
alleged,  which  is  temporal*,  not  as  neceffary  to  fupport  the 
^  a£Hon,  but  to  encreafe  the  damages.  Palm*  2y8.  Trin.  20  Jac« 
B.  R.  Vaughan  v.  Standiih. 
Vol.  L  H  h  34-  -Dt     ^ 
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ftRoil.  Rep*       24^  Do  you  mean  H  eafi  away  your  daughter  pnT.  ^  It  U  as  IPue  ^ 

kw^T.  7!V  ^  ^"y  ^^'^^  ^'^  *^»  ^^  ^'  ^''^^^  ^*^  ^fi*    Whereupon  the' 
s.  c.  and     daughter  refufed  to  marry  him.    It  feems  the  words  in  themr 
judgment      felvea  are   a&ionable,    but  judgment  was  arirefted  upon   ex- 
clSi^iy.—  ccptions  to  the  declaration.     Palm.  385,  Midu  li  Jac.  B.  R. 
Lat.  218.     Tayloi*Y.  Tally. 

Mich.3C«r. 

Taylor  ▼.  Toiwia,  S.  C.  'and  addt  thefe  woidt,  tis.  andjm  bad  hetttr  fUlow  jFcarr  daughter  tc  the 
rallawi  than  htjhw  Atr  ^m  htm*  The  court  faid  that  the  aaion  lay  ;  and  the  plaindfF  had  jodgnoeot, 
niti,  Urc  The  court  infilted  upon  it,  becaufe  it  it  a  rafiihme&i  of  aoothcr'a.  wifci  w)ucb  (as  they 
iiBCiBcd  to  iocUne]  could  be  no  other  than  felooj. 

35.  Words  fpoke  of  a  widow  where  Jie  is  a  whore^  and  her 
children  (innuendo  thofe  (he  had  by  her  late  hufband)  are  FJs 
bqftards.  She  alleged  a  communication  of  marriage.  Per  tot. 
cur.  a£lion  lies ;  and  judgment  for  the  plaintiff.  Cro.  C.  322* 
pL  4.  Mich.  9  Car.  &•  R.  Brian  v.  Cockman. 

36.  She  played  the  whore  for  a  white  ftnocij  not  aflionable ; 
for  nothing  is  charged  but  incontinency«  Cart.  55.  Arg.  Qtea 
it  as  fo  ruled  in  cafe  of  Dracot  v*  Siblit. 

37.  Cafe,  &c.  in  which  the  plaintiff  declared  that  he  was 
indu£ted|  &c.  into  a  parfonage  in  Ireland,  and  executed  the 
office  of  a  paflor  in  that  church  for  4  years;  the  defendant 
faid  of  him,  you  are  a  drunkard^  a  nvhore^maftetj  a  common  fwearer^ 
and  a  cotmnon  liar^  and  you  have  preached  falfe  doBrtne^  and  defervei 
to  be  degraded:  after  a  verdift,  it  was  obje£led  tKat  the  words 
are  not  adiionable,  becaufe  they  impute  no  civil  or  temporal 
damage  to  the  plaintiff,  but  adjudged  a£tionable  $  for  if  true, 
he  may  be  degraded,  and  fo  lofe  his  freehold.  All.  63.  Fafch. 
24  Car.  B.  R.  Dodd  v.  Robinfon. 

38.  She  is  L,  R.*s  tvhore^  and  he  knows  her  as  well  as  her 
hujbatidi  not  actionable.  Sty.  352.  Mich.  1652.  B.  R.  Wall 
V.  Bye. 

39.  You  are  a  whore ^  and  have  played  the  whore  ^th  fo  many 
men  you  cannot  number  them;  adjudged  by  Jerman  J«  (abfente 
Roll)  for  the  plaintiff;  for  the  words  ihall  be  conftrued  to  a 
common  intendment.    Sty.  328.  Palch.  1652.  Brian  v.  Twite. 

SitUa  ^Q.  ^/jou  art  a  whore^   and  I  will  prove  it^    was   held   by 

HviUl  pravt  Roll.  Ch.  J.  not  a£lionable,  though  fpoke  during  the  a£l  againft 
ixrawbou^  adultcry  j  becaufe  they  are  only  words  of  heat  and  choler; 
^^^*hl'  ^^^  ^^  7i  fpecial  datnage  is  laidy  as  per  quod  maritagium  amifit, 
Roui1ch7j.  or  the  like,  they  arc  adlionable.  Sty.  387.  Mich.  1653.  Dc- 
held  the        kin  vl  Tumcr. 

words  too 

generali  and  but  words  of  paflioa  only|  'and  ju^gmeac  againft  the  pUiatiff,  nlfi^  ice*    Sty.  299* 

Midi.  1651*  FreejnaaT.  Cnildcrefs. 

41.  The  plaintiff  declared,  tliat  he  was  of  good  fame,  &c. 
and  that  the  defendant  to  the  intent  tliat  he  (the  plaintiff)  might 
be'puniihed  by  the Jfatute  offornicatiofi^  faid,  he  hath  got  M.  N. 
with  child,  and  would  lay  it  to  my  fon  ;  adjudged  that  the 
words  arc  actionable.  2  Sid.  Mich.  1657.  B.  R.  Macftou  v. 
Dennis. 

42.  Ticu 
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42.  T%ou  art  a  whote  is  not  aAionaUe,    but   to  fay,    thbu  *  s.  P.  per 

alt  a  whore,  *  and  hafl  been  cartedy  are  a£tionable ;  and  fo  it  is  !!!1'  ^tV' 

m             ,                                   "i                        I    1     n     1             '       t     '  r          ti                  1  J07.   MlCn* 

to  lay,  thou  art  a  whore,  ana  hajt  been  tn  bridenvelly  or,  thou  1657.  in  the 

art  a  whore,  f  and  haft  emptied  thy  cajk  in  the  country^  or,  thou  "chequer. 

art  a  whore,  %  and  thy  J  plying-^piace  is   in  Ckeopftde,  cohere  thou  I^  cur.  ' 

getteft  £^os,  a' day,     Su<:h  words  are  well  aftioiiable ;  per  Glyn  Htrdr.  107. 

Ch.  J.     For  a  circumftance  added  ought  to  be  conftfued  with  Mkh.ies;, 

the  precedent  fentcnce,  and  fometimes  fentences  conjoined  are  ^cquer!^ 

a£bionabIe,   where  feparatim  they  are   not.      2  Sid.  34.  Hill.  X  Adjudged 

i<Jc7,  B.  R.  in  cafe  of  Colfwood  v.  Chandler.  *f.«K« 

/or  by  Roll.  Ch.  J.  the  wordi  import  more  than  the  bare  calling  a  woman  whore.    Sty.  394.  Mich. 
1633.  Hidu  V,  Joyce. 

JC401  ] 

45,  Tou'are  a  where,    and  I  can  have  a  tetter  whore  Jbr*  a  S.C.  cited 

groat f  and  you  get  your  living  by  your  tail.     Adjudged  a£lionable  ^iJqi^ 

fince  the    [then]  late  aA    [againil  adultery.]     For  thofe  a£ts  able;  and 

imply  a   continued  courfe   of  fornication   and   adultery ;    and  '"'^  *c- . 

judgment  nifi,   &c.     Hardr.   107.  Mich*  1657.   in  the  exche-  th^*^"fncipli 

quer,  Gardiner. v.  Parker.     '  cafe,  for 

faying,  ycu 
sre  a  whore,  anJ  aj^de,  and  a  Rtumptilj  luhore,  an  J  J  will  prove  ifcu  a  common  tubore*     Sty.  323. 
Pafch.  1651.  B.  R.  Green  v.  How. 

4<5.  B,  did  lie  with  J*  P.  as  often  and  familiar  as  with  his  own 
wife.  But  there  being  no  fpecial  damnification  afligned,  the 
judgment  was  ftayed   ufque,    &c.      Keb.    i^.    pi.    53.    Pafch. 

13  Car.  2.  B.  R.  Baftard's  cafe. 

47.  Thou  art  a  whore^-maflery  and  hoft  had  to  do  with  the  wife 
of  J*  S,  Not  a£lionabIe.  Keb.  119.  pi.  26.  Mich.  13  Car.  2. 
B.  R.  Whitchcr's  cafe. 

48.  A.  intending  to  marry  M.  the  defendant  wrote  a  letter  !•«▼.  37.  S. 
'  to  A.  viz.     Tou  ought  not  to  marry  M.  for,  before  God,  fbe  is  ^^  »^judgtd 

my  wife,  and  therefore  if  you  do,  you  will  live  in  adultery,   and  pilintiff  be. 

your  children  will  be  hqftards  y  whereupon  the  plaintiff  loft  her  ca^fc  it  wai 

marriage;  and  alleged  that  it  was  wrote  falfo  &  malitiofe  to  f^|I^*|,^j^ 

hinder  her  marriage.     At  firft  all  the  court  except  Twifdcn,  nuiicious,  • 

held  that  the  a£tion  did  not  lie ; .  but  after  the  caufe  had  de-  and  if  fuch 

pended  fcveral  terms  by  adjournment,  the  other  juftices  having  J^^J^^JJ  ^^^ 

changed  their  opinions,    gave  judgment   for  the   plaintiff,    by  iic,  a  mean 

Tcafon  of  the  words,  falfo  &   malitiofe.     Sid.  79.  pi.  5.  Trin.  and  »»af« 

14  Car.  2.  B*  R.  Shepherd  V.  Wakeman.      .  ^^^  7ny 

peifon  of  honour  ?nd  fortune,  by  fuch  pretence. 

4 

49.  Saying  of  the  plaintiff,  who  held  a  copyhold  dum  fola  Ley.  134* 
&   cafta   vixerit,    with   intention   to  indanger   the   lofs  of  her  ^J  ^V,*^*^.'* 
copyhold,  thou  art  a  whore,    and  I  will  throw   thee  out  of  thy  !l!![Kcb/' 
living,  is  a£lionable,  by  rcafon  of  the  fpecial  damage.     Sid.  214.  758.  p«.  62. 
pi.  15.  Trin.  16  Car.  2.  B.  R.  Boys  v.'  Boys.  fjoriiSJ. 

——In  fuch  cafe  the  incontinency  (hall  be  tried  by  luc  common  law.    4  Rep/*  17.  a.  per  cur. 
obiter,  in  pi.  1 1« 

H  h   2  50,  She 
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Sid.  396.  50*  She  is  with  child  by  T.  S.  njohtre^  Jht  mifcarriedi  by  teaiofi 

▼  FriSiin**  ^^^^'^^f  ^^  father  turned  her  out  of  doors;  and  that  flic  was 
s*c.  ana'  brought  within  the  pen;4lty  of  the  ftatute  18  EHz.  It  was 
the  plaintiff  infifted  for  the  plaintiff,  that  fince  that  ftatute  it  is  a^iionable 
loft  rewJ*^  '^  ^*y  ^^^  *  woman  had  a  baftard  5  and  fo  it  was  held  in  Anne 
Aiicore,  &c.  Davis's  cafe.  But  the  court  held  that  an  a£kion  would  not 
Kut  there  He  without  fpccial  damage  alleged,  as  that  flie  had  loft  her 
pcwa"^*^  marriage.  And  per  Twifdcn,  the  ftatute  was  not  mentioned, 
opinion  of  in  Anne  Davis's  cafe,  but  that  was  put  in  by  my  Lord  Coke 
the  court.—  himfelf,  in  the  report  of  that  cafe:  i  Vent.  4.  HilU  ao  & 
B^i«^^"      21  Car.  2.  B.  R.  Bame  v.  Bruddle. 

▼.  Strudd,  S.  C    judgment  was  ftayed,  there   being  00  lofs  of  marriage.     Bat  the  rapoiter  lays, 

not^,  in  thia  cafe^lofs  of  marriage  is  la'.d   alfo. 3  Kcb.  451.  pt.  zi.  S.  C.  judgment  ftayed. 

All  the  3  reports  above  are,  ibac  her  father  threatened  to  turn  hsr  out  of  doors,  b«t  VcaC  it 
that  he  aAualiy  did  fo. 

C  4^^  3  5'*  Th&u  art  a  hafiard-hearing  whore^  and  haJfl  a  baftard  if 
y*  S.  The  court  inclined  that  the  words  were  not  ad:ienable ; 
and  judgment  was  ftaid.  2  Keb.  577«-  pi.  io2.  Mich.  21  Car. 
2.  B.  R:  Hexill  V.  Oydcn. 

52.  Words  fpoke  of  an  inn-keeper  were,  I fanv  Cook  lie  with 
Sam.  Collins^ i  wife;  and  declared  that  by  reafon  thereof  he 
loft  much  gain  and  cuftomers.  Per  cur.  the  words  are  adiion- 
able.  3  Kcb.  242.  pi.  59.  Mich.  25  Car*  2.  B.  R.  ColJin» 
V*  Matthews. 

53.  7hou  art  thy  ma/let's  whore  and  ewcuiiffe,  and  he  haib 
the  ufe  of  thy  body  as  comtnonly  as  I  have  of  my  wif/^  \  not  aftion- 
able  without  fpecial  damage,  they  being  of  fpiritual  cognizance. 
Freem.  Rep.  274.  pi.  302,  Pafch.  1674.  Potter  v.  EUiot. 

a  Lev.  150.       j^,  Thou  art  a  facrilegious  perfon^  and  cmnmittefl  facrilege  every, 

•ordiligiy".     ^J  ^    °^^  a£Honable.       Sid.    376.    pL  4.    Mich.  20  Car.   2. 

B.  R.  Gawdy  v.  Smith. 

55*  She  is  a  whore ^  and  a  cotnmon  whore ^  and  N*s  whore; 
by  which  ihc  loft  her  marriage.  '^Thc  Jury  Jot4fid  the  fpeaking 
the  words,  but  that  fhe  did  not  lofe  her  marriage  tJjereby.  All 
the  court  held  the  words  not  actionable,  being  only  fcolding. 
And  judgment  was  arrefted.     2  Mod.  296.  Pafch.  30  Car.  2. 

C.  B.  Olborn  v.  Wright. 

56.  Words  fpoke  of  the  plaintiff's  wife   were,    /  have  tain 
with  her^  and  pockified  her^   held   a&ionable.      2  Show.  312.. 
pi.  325.  Mich.  35  Car.  2.  B.  R.  Nealev.  Mallard, 
ibid.  z%  ^  y.  She  is  a  common  luhorey  and  J,  S.  hty  'with  her  in  A*  BJs 

i^c^2.B.  R.  ^°^" '  ^°^  declared  that  Ihe  loft  her  marriage.  Herbert  Ch.  J. 
s.C.With-  held,  that  though  ilie  cannot  allege  any  particular  fuilors  going 
ens  J.  faid,  off  on  that  account,  yet  the  fcandal  may  prevent  addrefles  made 
ftmahifd  ^^  ^^^ '^  ^"^  ^^  reafon  feems  to  be  againft  the  books  cited  c 
inreafon,  contra.  Wythens  accorded^  &  adjornatur.  Comb,  26.  Trin. 
yet  the  au-    ^  Jac  2.  B.  R.  Tuckey  V.  Flower. 

thoriticft  do-    '^  "  ' 

tcrmined  him  that  the  adion  lies  not.     Herbert  UlA  he  ihould  not  follow  preeedents  a^laft  tafon  ; 

but  jttdgmtat  was  arrefted  by  the  3  jufticcs...     ,    a,  Show*  4S2.  S.  C.  aad  jadgment  accordingly. 

j8*  rou 
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58.  Tou  are  a  whore^  and  keep  a  man  to  lie  noith  yoti^  fpoke  of  a 
married  woman  $  judgment  was  ilaid  till,  &c»  the  court  feeming 
clear  that  the  words  are  not  atlionable,  2  Ld,  Raym.  Rep.  1004* 
Mich.  2  Ann*  Gafcoigne  v.  Ambler. 

59,  A£iion  for  thefe  words,^r  //  a  nvhore^  and  had  a  hajlard  by  ^  Wjx^''^^* 
her  faiher^s  apprentice.     Judgment  was  arrefted.     The  court  faid  declared  of 
they  could  not  overthrow  fo  many  authorities.     The  reafon  of  th*;  fame 
the  law  is,  that  fornication  is  a  fpiritual  ofience,  and  no  a£lidn  ^'**'  'f^^* 
lay  at  common  law  for  what  the  common  law  took  no  notice  andothcT** 
of,  without  fpecial  damage.     2  Salk.  6^6,  pi.  7.  Pafch.  3  Ann.  words 

B.  R.  Graves  v.  Bknchett.  ^p^\^  ** 

another 
time,  vis.  thcu  art  tt  vhwe,  and  b&dfi  a  hafiard  by  tbjfather^s  apfrentietf  quonim  qoidem  aliofuai 
verborum  propalacione,  4ec.  fuch  a  one  who  courted  her  for  a  wife,  and  was  ready  to  marry  faer» 
fell  oft'.  After  verdiA,  and  iiitire  damages,  it  was  moved  in  arreH  of  judgment,  that  the  6rft  words 
were  not  ad'ionabte,  the  fpecial  damagei  being  tied  uy  to  the  lail  words  by  the  word  (tliorum.)  Judg* 
i^ent  wn  andied. 


(D^  a.  2)  Words  relating  to  Religion.  [  403  ] 

I.  /^ALLING  another  heretic^  is  not  aftionable,  becaufe  it  be-  r''.^?^ 
^  longs  to  the  ecclefiaftical  jurifdi£lion ;  by  Fitzherbert  and  p^^^a*.  citet 
Shelly.     27  H.  8.  14.  a.  b.  pi.  4.  s.  c.  be- 

caufc  thofe 
of  theconnumlaw  cannot  difcofs  wbat  herefy  it.— «-S.C.  cited  4  Rep.  17.  a.  in  pt*  ti.  Arg.-— 3 
Mpd.  27.  S.  C.  cited  Arg«— — S.  P.  )>er  Waxburton  j.  i  Brownl.  167.  ■■Bat  if  a  elerrymjin  is  ta 
tt  prejenttd  to  a  hineficey  and  one,  to  del'eat  him  thereof,  fays  to  the  patron  that  he  is  a  heietic,  or 
hafiardj  or  exctpnmir.icatfdf  by  rcalbn  whereof  the  patron  refuja  to  prcfent  himf  (as  he  well  may  if  tiie 
imputaciont  are  true)  gtml  ho  hfeg  hit  prtfermfnt^  he  (hail  have  fuch  action  for  fuch  words  tendinj;  to 
fucb  an  end.     4  Rep.  17.  a.  per  cariaitk  obiter,  in  pi>  3. 

He  is  an  herrtiCf  and  denies  tbf  articles  of  tie  chnjiian  faith*  The  court  inclined  that  they  are  not 
tAionaUe  at  common  law  without  fpecial  ium^  alleged  j  but  the  fuit  ought  to  be  in  the  eccldiaftjcal 
court.    A^jornatur.  Freem.  Rep.  277.  pl<  \ii*  Tiin.  1678.  B.  R.  Dudley  v.  Spencer.     ^^-.^  ^ 

2.  He  bath  faid  many  a  mafs  to  J.  S,  &c.     Anderfon  thought     gf  BT* 
no  adiion  lay,  but  Periam  J.  e  contra,  becaufe  the  faying  mafs  ^ 
is  malum  in  fe.     Godb.  io6.  pi.  125.  Mich.  28.  &  29  £liz. 
C.  B.  Anon. 

3.  To  call  one  papijt  no  a£tion  lies ;  but  if  one  calls  the  arch^  ^'  P*  * 
lijhop  of  Canterbury  fo^  an  aAion  will  lie ;  for  he  is  governor  of  j^g^"!,! 
the  church;  per  Wray  Ch.  J.     Le.  336.  in  pi,  469.  Trin.  3^  Winch  j. 
£liz.  in  B.  R. 

4.  My  mafler  hath  put  me  away^  becaufe  I  wouU  not  be  a  papifl  j  ^'  ^'  ^^^ 
for  he  will  keep  no  fervants  but  papi/fs^    The  plaintiff  alleged  that  r^*  ^,^, 
he  is  a  juftice  of  peace.     Held  not  a£iionable«     Cro.  £.  308.  pi*  ao.—- ^ 
pi.  14.  Mich.  35  &  36  Elii.  B.  R.  Perepoint's  cafe.  Ar^'^BlSft 

260.— —*A  juftice  of  peace  ftood  for  parliament  man*  and  the  defendant  faid  to  one  of  the  ele^ori,  da 
not  vote  fir  him,  for  he  is  a  paf>ift»  Adjudged  the  calling  a  juftice  of  peace  (papift)  i»  a^uaable  j  for 
by  the  ftatutcs  be  is  tntrufted  to  put  the  Uws  againft  papifts  in  execution.  3  Lev.  50.  Mich. 
33  Car.  1.  C.  B.  Stawel  v.  Caunc 

5.  He  if  a  papifif  and  hath  gotten  a  pardon  from  the  pope,  and  *  Bwwnl. 
can  help  thee  to  one^  if  thou  nvtlt ,-  held  not  actionable.     Brownl.  icid\kc«ni- 
|2  Hill*  9  Jac,  Ireland  v.  Smith.  in^iy. 

H  h  3  6.  He 
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Freeni.Rep.  g^  ff^  ij  ^  paptft  and  a  ptnfiwtr^  were  fpoke  of  a  juftiee  of 
SMohn'^'  peace  ^'^'^  deputy  lieutenant.  North  Ch.  J.  and  Windham  held 
Cutler  I  the  words  (be  is  a  papift)  a£Honable,  but  the  other  juftices  doubt* 
cafe,  s.  c.  cji .  gm^i  adjornatur.  2  Show.  140.  pi.  117.  Mich.  32  Car.  2. 
\ll\^X  B-  R-  Cutler  (Sir  John)  v.  Friend. 

ioclincd  that  fihcc  the  fUtute  3  Jac.  which  makct  it  ticafon  to  be  leconcilad  to  the  pope^  ^  wordP 
are  a^ioiia^ 

•Show.  305.  y^  Cafe,  &c.  for  thefc  words  fpoken  of  a  juftice  of  peace  and 
s.'cVadjor-  ^^puty  lieutenant  of  the  county  of  Warwick,  viz.  /  have,  heard 

nat^r that  a  maid  of  Sir  J.  K»s  Jbould  report  that  he  being  ftck^  and  Jbe 

^J''"'  9^'  looking  through  a  hole  of  the  door^  where  he  then  layy  faw  a  frie/l 
riot^v.  *'  (innuendo  a;  popijb  priejl)  give  the  eucharijl  .and  extreme  unEHon  to 
Knighdy»  Sir  7.  K.  and  that  the  defendant,  of  his  farther  malice,  &c.  at 
5.  c.  adjor-  anotner  day  faid,  /  have  heard  that  a  maidr-fervant^  who  then  lived 
Ibid.  lit.  ''"'^A  ^"'  y»  ^'  p^fp^d'  through  a  cranny  of  a  door  where  Sir  J»  htj 
pi.  3.  S.  C.  ftcky  and  f aw  a  popijb priejl  anoint  him^  (extreme  unBion  innuendo) 
aVent.i6  ^^^  ^"^  *"*'  the  Jacrament  of  the  eucharijl.  It  was  moved  in  arrett 
Arg.  cites     of  judgment,  that  thefe  words  did  not  amount  to  calling  him 

5.  c.  as  ad-  papift ;  for  by  the  firft  words  it  doth  not  appear  that  the  prieft 
Ihe'^iainriff  ^^  ^  popifli  prieft,  unlcfs  by  innuendo ;  and  in  the  laft  words 
tnC.B.and  the  extreme  unflion  is  brought  in  by  an  innuendo,  which  is  not 
•hat  judg-  fufficient.  But  *  after  another  argument  it  was  refolved,  that  the 
firmed  in  ^otis  taken  all  together  are  adionable,  and  explain  one  another ; 
B.  R.  for  a  prieft  who  gave  the  eucharift  an^  Extreme  unfHon  muft  be 
*  [  404  ]  a  popilh  prieft,  and  he  that  receives  it  muft  be  a  papift ;  and  the 

word  (anoint)  being  done  to  a  fick  perfon,  cannot  be  intended  of 
any  thing  but  extreme  undion,  which  is  never  done,  nor  the  eu- 
charift given,  but  to  thofe  who  are  fully  conformed  papifts. 
3  Lev.  68.  Trin.  34  Car.  2.  C.  B.  Sir  John  Knightly  v.  Marrow. 
I  'c^*  d^'       ^'  Cafe,  &c«  for  that  he  was  a  deputy  lieutenant  for  the  county 
judgment      ^^  M.  and  a  privy  counfellor  in  Ireland^  and  ftood  for  burgefs  of  par- 
affiimed.—   liamcnt  at  C.  &c.  and  that  the  defendant  faid  of  him^  viz.  he  is  a 
3  LrjF.  30.    pnp\fl.     The  plaintiff  had  a  verdift  and  judgment,  and  tlie  judg- 
c1t,2.c.b.  ment  affirmed  in  error;  becaufe  by  tlie  ftatutes  23  Eliz.  and 
adjudged  for  j  Jac.  and  25  Car.  2.  papifts  arc  expofed  to  fevcral  penalties  and 
^H^Mn^'  incapacities,  a  fortiori,  and  as  the  words  fpoken  do  relate  to  a 
6S.pl.  15.   perfon  thus  qualified,  and  a  deputy  lieutenant  is  an  officer  of 
s.  C.  ar-      great  truft,  and  though  (papift)  was  not  a£tionabIe  formerly,  yet 
ibUL'ssTpi-  times  alter  the  fenfe  of  words,  and  this  word  is  now  a  word  of 

6.  slcand  moTC  rcproach.  Raym.  482.  Hill.  34  &  35  Car.  2.  B.  R.  Row 
the  judg-      y^  Clargis. 

C.  B.  was  affirmed  una  voce  in  ff.  R.  ■  *  Snow.  2 50.  p!.  257.  S.  C.  !n  B.  R.  jodgment  was 
aArmed.— «— ^Ftccm.  Rep.  2So.  pi.  3x9.  Mich.  j68i.  C.  B.  Clarges  v.  Rowe,  6.  C.  hot  no 
judgment. 

S.  C.  cited        (J,  "Vfords  fpoke  of  a  merchant  ^ere,  he  is  a  rogue^  a  papift  dogf 

^'^8-»Vent.  ^fid  a  pitiful  fellow  J  and  never  a  rogue  in  to%im  has  a  bonfire  before  his 

\dAxJm  rt-  door  but  he ;  adjudged  aftionable.     3  Mod.  103.  Pafch.  2  Jac.  2. 

porter  fays,  fi.  R.  Peak  V.  Mckcr. 

note  thefe  , 

words  were  fpoke  the  day  that  K.  James  came  to  the  crow^,  and  U)e  time  Ji  la^pofcd  to  have  inftoenced 

the  opinion  of  the  court. 

10.  If 
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10.  If  W.  was  a  member  of  parliament  13  Car.  2/ and  M.  fald  ^'<''  *^^ 

of  him  he  is  a  papift  s  when  he  is  at  home  he  goes  /p.  churchf  hut  when  fay,|*Sote 

he  is  at  London  he  goes  to  mafs.    hhtt  feveral  arguments  judgment  the  time 

was  given  for  the  plaintifF,  principally  for  the  words  (he  went  to  ^^^^T^^ 

mafs;)  bccaufe  by  the  ftatute  23  Eliz.  cap.  4.  the  offender  is  to  ^uken 

forfeit  100 1.  and  be  imprifoned  for  a  year ;  fo  that  the  words  ex-  notice  of, 

pofed  him  to  a  corporal  punifliment.     a  Vent,  265.  Hill.  2  &  3  !!*•  J»«^e« 

W.  &  M.  in  C.  B.  Walden  v.  Mitchell.  thiidTje. 

fertioB  of  the  kiiigdom»  and  the  prodiSmlng  of  the  king  and  ^een>  when  to  call  a  man  papift  would 

bare  expofed  him  to  ihe  danger  of  the  rahbic*            S.  P*  %  Salk.  696.  in  pi.  9.  S.  P.  per 
Holt  Ch.  J.  6  Mod.  104. 


(E.  a)  AAions  upon  the  Cafe  for  Words.     [Taking 
falfe  Oat  by  or  being  perjured.     And  Pleadings.] 

•C405] 

[i.  tN  an  a^iion  upon  the  cafe,  if  the  plaintiiF  declares  that  he  jo.  35a.  pL 
•■■  exhibited  articles  in  B.  R.  againit  the  defendant  for  his  *•  Ooiding 
good  behaviour,  and  fwore  the  faid  articles  to  be  true  before  juf-  g'  c.*"ad. ' 
tice  Whitlock,  one  of  the  juftices  of  the  fame  court ;  and  the  jiuiged  for 
defendant,  to  the  intent  to  (lander  the  plaintiff,  faid  of  him  that  t^p^awtiff. 
he  had  taken  a  falfe  oath  againfi  him  before  juflice  Wbitlocl  \  (in-  ^g,"*^.  4. 
nuendo  the  faid  oath  taken  upon  the  faid  articles)  though  it  is  not  Robodham 
averred  that,  the  *  oath  moos  taken  (f  record^  yet  the  a6lion  lies  \  for  ^*  v«>^fcf 
this  (hall  be  intended,  the  articles  being  exhibited  in  court,  and  \yq\     ^ 
fwom  before  a  f  juftice  of  the  court.    Mich.  10  Car.  B.  R.  be-  J   °'-^lf 
tween  Tolden  and  Wannel^  adjudged ;  this  being  moved  in  arreft  feemttobe 
of  judgment.]  S;^cJh«w 

chatgiog  the  plaintSfFwith  petjury ;  for  it  is  an  otdi  taken  in  a  court  of  record. 

77>Mi  wa^  fi»rfumm  UJfort  my  lord  Chm  J»  in  an  tvidcmt^  is  adionable.     Le.  117.  in  pi.  173. 
6id  Arg. 

[2.  If  a  man  fays  of  another,  that  he  hath  written  a  forged  To  tay  that 
Wf//,  wherein  I  will  prove  him  falfe^  forfworn^  and  perjured  in  a  Z^"/^' 
will  that  he  made  of  John  Hunty  an  a£lion  lies  for  thefe  words  ;  j?.T.'*r 
for  it  ihall  be  intended  that  he  meant  he  was  perjured  in  his  oath  ^^  *•  *«« 
taken  touching  the  faid  will.  Hill.  12  Car.  B.  R.  between  Co^vley  JJ^fJ.}'" 
and  Clough,  per  curiam  adjudged ;  this  being  moved  in  arreft  of  any  :au/ 
judgment.]  f^'t^"^' 

«ords  are  not  a^Knnable;  for  it  may  be  !n  common  difcouifej  per  Vaughao  Ch.  J.  and  Wylde  J. 
Freem.  Rep.  55*  Mich.  1671.  Sn  pi.  70. 

[3.  In  an  a£Hon  upon  the  cafe,  if  the  plaintiff  declares  that  s<%  (F  a) 
there  was  a  writ  of  inquiry  of  damages  bet^veen  A.  and  B.  in  a  P**  *^  ^'^^ 
court  of  Canterbury^  at  the  feflions-houfe  there,  where  he  was 
fwom  to  give  evidence  of  what  he  knew ;  and  after  the  defendant 
faid  of  him,  he  is  a  forfwom  rogue  in  taking  an  oath  in  tJye  fefftons^ 
hotife^  a£lion  lies  for  fliefe  words ;  though  it  was  objected  in 
arreft  of  judgment,  that  if  one  fwears  fiilfely  before  an  inquejl  of 
officey  this  is  riot  within  the  ftatute  of  5  Eliz.  of  perjury.     Miclu 
i\  Car.  between  Pruer  atut  Moadman^  adjudged,    Intrat.  Trin. 

H  h  4  13  Car. 
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13  Can  Rot  546.    For  though  it  be  admitted  dut  thift  k  00^ 

witliin  5  Eliz.  yet  they  all  agreed  thatfor  fuch  forfwearing  at  Am 
common  law  he  may  be  ind^dedi  and  tberefioxe  if  it  be  out  o£ 
the  ftatute>  yet  a£lion  lies  for  this  flandec«] 

4,  The  phiutifF  declared  there  waa  a  fuit  between  J.  and  J«  & 
which  was  tried  by  nifi  priua,  and  the  plaintiff  was  produoed  and 
/worn  as  a  fvltnefs  before  the  judge,  and  that  the  defendant  fpoke 
thefe  words  of  the  plaintiff  to  ftrangers,  viz.  /  tuili  prove  bhn 
(meaning  the  plaintiff) y^^y^^iii  (innuendo  before  the  judge)  tfW 
it  fiM  cofi  me  26  /•  but  I  wiil  make  his  ears  afraid.  The  court  of 
B*  R.  adjudged  the  words  a^ionable,  and  that  judgment  was 
affirmed  in  the  exchequer  chamber.  Cro.  E.  730b  Mich*  41  ic 
4a  £Ijz«  Ireland  v,  Goodale. 


(F.  a)  For  Words,  For  what  Words  the  Adion  lic«» 
[Perjured^  and forfworn^  and  Pleadings.  In  re/^e^ 
of  the  Court  fvbcre.'\ 

[i.  iF  one  man  fays  of  another,  he  is  a  perjurer  ^  hejwore  oner 
-*  for  nUf  and  thefecQfid  time  bath  perjured  Inttifelf  with  jf.  S.  fa 
Jhranger)  an  action  lies  for  thefe  words.     Mich.  9  Car.  in  the 
exchequer  chamber,  in  a  writ  of  error  adjudged ;  and  the  judg- 
ment given  in  B.  R.  affirmed,  where  the  words  were  /poke  in 
JVelchf  and  interpreted  to  be  fo  in  Engli/b.^ 
t  406  3        [a.  If  a  man  fays  of  J.  S.  /  iviU prove  J*  S./offttfom,  and  that 
10  men  can  jujtifjy  and  I  cotdd  prove  him  perjured  if  Invouldy  the 
adion  does  not  lie  for  the  firft  words,  but  it  lies  for  the  laft 
words ;  for  this  is  a  great  flander  to  have  it  reputed  to  be  in  the 
power  of  any  man  to  prove  him  perjured,    ^afch.  5  Jac«  B»  R^ 
--     g       between  Wbitacre  and  Lovergdenj  per  curiam.] 
pi.**498.^*         [3.  If  a  uian  fays  to  another,  I  did  not  knoTjj  that  mqfier  Wood- 
Woodltfe  V.  foofe  war  ytur  brother^  he  hath  forfnvorn  himjelf^  and  I  mil  prova 
.  y*Q^2'     bim  perjured^  or  elfe  I  mil  hear  his  charges  ;  aiQion  lies  for  thefe 
jttdged  wL    words,  though  tliey  were  fpoke  conditionally  to  bear  his  charges, 
lionaUe,      jf  he  did  not  prove  him  perjured.     Mich.  37  &  38  Klix.  B,  R, 
ClS>  W'oodroofis  cafe,  ac^udged,]  • 

^isjunftivc.  Cro«  £.  429.  pi.  3a.  S.  C.  by  the  nune-of  Woodroff  ▼•  Vangbany  adfu^g^  that 

fhe  words  are  a^ooable  %  and  that  it  U  as  gnat  a  fiaDder  as  if  he  had  iaid  diicdly  that  he  «ai  per* 
jqgad*  S.  C.  citsd  Poph.  210.  Hill.  %  Car.  Arg.  in  cafe  of  King  t.  Merrick. 

?^  ^*l  [4f  If  a  man  fays  of  another  that  be  was  perjured^  and  be  would 

ktdged^'  prove  him  fohjl  witneJTesy  an  a£^ion  lies  for  thefe  words,  though 

B.  R.  and  he  does  not  fay  in  what  court  he  was  perjured,  or  how.    Trin^ 

the  judg-  2  J  £112,  B.  R.  30.  between  Rayner  and  Gritnfton^  adjudged*] 

ibmod  in  the  eachcfoer  chamber.  .Noy  61  •  Kayaor  y.  CriviftoD,  S.  C.  accordxnglj* 

Sb  P.  agreed       f^.  If  a  man  fays  of  another  he  bath  forfworn  Umfelfy  no 

r«' e!  •  ^^^^  ^^^*  ^^^  ^^^  ^^^**^-  ^^^^^'  ^^  ^^^'  ®*  ^'  ^^  ^*^^  ^^^ 

429'.  in  cafe  adjudged.] 

9f  Woo4roof  T-  V|u^b«a.-iv— M«*  36$*  pl«  f^S*     Mich.  36  H  37  Ells*  Vi  Ctfc  of  Woodliffe  t. 

y^H^baoi 
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VmgliBy  S.  P«  according,  becaofe  it  nuy  be  ioicnM  la  cgmovinSttSott ;  bttt  t»  fiiy  that  he  It 

pequrai  it  adionable,  becaufe  intendabte  of  record.  ■  S.  P*  reiolTcd  4  Rep.  15.  b.  Pefch.  17 

^is.  B.  K.  Stanhope  v.  Blith. 

ffi  bwi  frcfwd  b'mfeif  forfwwn  in  tbi  king's  hwch^  /aoa^onlies*    Cio.  £•  135.  pi.  x.  Asy* 

cites  Trin.  31  Elic.  C«  B.  Saroim  v.  Cowboiu    "^ 

tbtit  art  aforjworn  taify^  and  wert  ferfworn  tbh  day  $  not  a^ionablt;  hecauie  he  doei  not  Ibew 
at  he  was  forfworn  in  any  couit.     Cro.  E.  y%%»  pi.  29.  Mich,  42  ft  43  £lis.  C.  B.  VfySotktm 


libom  artfirfwomf  4ind  I  cam  fmvt  thnfirfwem  tvhen  Jvfill,  were  held  a^ionable ;  and  judgnettt 
gWen  for  the  plaiotiflF.     B«lft.  40.  Trin.  o  Jac.  Smale  v.  Harom6nd. 

He  it  a  ly tag  diffemhlingfiUviPy  awd  a  msiajwtrn  and  forfivorg  fillow  ;  adjudged  after  divers  mottoai 
ihr  the  plaintiff.     Brownl.  4  HiU.  10  Jac.  Morton  v.  LcedcU.     ■■  .    growni.  9.  S.  C.  accordingly, 

f6.  If  one  fays  to  another,  thou  waft  perjured  in  a  court  of  Tcft'^  The  defend- 
teniamf  a£lion  lies;  for  this  ftiall  he  intended  a  fidficient  court  to  ^U^ 
hold  plea.    Pafch.  40  Eliz.  B.  R.  the  which  intratur  Mich.  39,  firfwom 
40  Eliz.  Rot.  217^.1  *'''^'  Th« 

7.  '^  -^  •  plaintiff 

a/ked  where;  he  anfwefcd»  in  Jlfion  eourr,  (Innuendo  a  court Jeet  held  then.)  Adjudged  a^nab26. 
Cro.  £.  720.  pi.  4S.  Mich.  41  k  41  EUx.  C.  B.  Marflial  v.  Dean. 

Thau  wertforfwcrn  in  Caifenter^s-lail,  is  not  aAionaMe.  Cro.  £.  7S7,  788*  pi.  sS.  Mich.  42  lb 
43JBlis.  C.  B.  Thazbie  v.  Smith, 

C7.  If  a  man  fays  to  another,  thou  baft /or/worn  thjfdfin  Leale  He  wi»fir^ 
€ourt^  no  aftion  lies  without^^wm^  «;*«/  manner  of  court  this  is,  {^J"^ 
becaufe  it  cannot  be  intended  nor  known  whether  this  is  fuch  a  m»tXurck, 
court  that  may  compel  one  to  fwtar,  or  not.     Mich.  8  Jac.  B.  ^  «^«» 
between  Law  and  Bemnet  per  curiam.]  ^  ^^ 

£*  135.  in  cafe  of  Brock  v.  Doughty,  as  Trin.  28  Elic.  HxaKX  v.  Hear  j  but  Gawdy  faid,  the 
reafon  was,  becaufe  it  was  a  bafe  court,  of  which  B.  R.  will  not  take  cognieaoce.  S.  C.  cited 

Le.  127.  accordingly,  and  that  coutt  is  not  known  to  B.*  R.  as  judges  j  and  it  m^y  hi  hut  a  great 
i^fcf  or  ouuifipn-houle,    called  H^hlt church ■  court* ■  S .  C.  cited  Cro.  £.  609.  pi.  13,  )n  cafe 

of  Shaw  V.  Thompfon. — Cro.  £.  720.  pi.  48.  Mich.  48  Eliz.  inC.  B.  inthecafeof  MarAaW.  Deaa 
is  anoca,  that  this  cafe  of  Whitchurch-court  was  ihewn  to  the  court  in  vrriting  ;  and  that  the  opinion  of 
the  court  there  *  was,  that  the  adion  will  lay  \  and  the  defendant  gave  to  the  plaintiff  3 1.  and  he  xc 
leaied  his  fuit,  and  no  judgment  was  given.  But  Cro.  C.  378.  pi.  4.  in  cafe  of  Robodhim  v* 

Venheck,  the  fame  cafe  ij  cited  as  If  the  a^ion  did  not  lie. And  Cro.  J.  199.  pU  14.   Mich.  $ 

Jac.  B.  R.  Skinner  v.  Trobe,  the  words  weit,  thou  art  forfwom  in  Collet  court ;  and  did  not  (hew 
chat  any  a^ion  was  depending  there,  nor  that  it  was  a  court  of  record  \  and  refolvcd  that  it  lay  not— 

Cro.  J.  204.  pi.  7.  Hill.  5  Jac.  B.  R.  Colome's  cafe,  S.  P. S.  P.  as  to  Bell  court,  and  with 

innuendo  that  it  is  a  court  baron  held  at  Bell,  a^ion  lies,  but  not  otherwife.     Cro.  £.  297.  pL  4. 

Pafch.  35  Eliz.  B.  R.  Green  ▼.  Daiicy. S.  P.  cited  Hutt.  34.  in  cafe  of  Adams  v.  Flemming 

aa  adjudged  as  to  one*s  being  alleged  perjured  in  Canterbury  courts  that  no  a£tion  lies,  becaufe  they 
could  not  take  notice  of  any  court  in  Canterbury  which  has  power  to  adminiller  an  oath. 

[8.  If  one  fays  to  another,  thou  art  a  forpworn  inave^  and  waft 
indited  iy  12  men^  and  haft  compounded  for  it,  a£tion  lies  }  for  all 
being  laid  together,  it  appears  that  he  intended  a  perjury  in  a  court 
of  record.  Mich.  i.  Car,  between  Gilbertin  and  Ro  we  adjudged,  cy^^^ 
this  being  moved  in  arreft  of  judgment,  the  which  intratur  Trin,  Rodd,  s.  C» 

I  Car.]  The  whole 

,  court  Agreed 
the  words  aAionable,  becaufe  an  indi^mcnt  is  an  accufatlon  of  record,  it  being  the  king^t  declaration^ 
and  the  voice  of  the  body  of  the  country  ;  and  the  faying  that  he  had  compounded  for  this,  is  a  con- 
feffion  of  the  matter  of  the  indi^ment  to  be  trucj  for  fatetur  facinus  qui  judicium  fugit.  And  judg. 
meet  for  the  plaintiff* 

« 

[9.  If  a  man  fays  to  another,  thou  art  a  forfwom  Inave^  and  I  Cfo.E.6o9, 
mniUPrpvt  thciforfworn  in  tie  eccl^fiafticai  amrt^  an  action  lies  for  P,|,^'  ^^ 

thefe   the  plain. 


407  SUKoitf  [for  Words.] 

iSWi  farh  tliefc  words;  ferdieeodefiafticalcoan  M  a  ooQrt  kn0«^  Pafidu 
^X^Ln   4°  ^^'  ®'  ^  t>ctwccn  Shawe  and  Thomson  adjudged] 

and  ajoakial  coort*^— »  lUl  Rep.  410^  Mich.  *i  f«c#  B«  lU  Aif*  in  cafe  of  Pokv.  Cind^ 
citu  S*  C.  adjadged^  htemtt  it  was  pajary  before  a  joJ^ 

la  a&ioo  for  Cqriag*  t^om  b^  trnktu  sfslfe  oath  h  the  cmtf^wry  eutrt  at  Exefer^  it  was  VfgaeA  that 
the  voids  (xsiiuui  a  Alfe  oscfa)  might  iateod  the  peribn  before  vmm  the  oath  is  fwon,  and  that  the 
ftatote  5  Elis*  extends  not  to  pegofies  in  the  fpiritoal  cont,  and  lb  not  poaiihaUe  bf  the  owmuuu 
law.  Sed  curia  contra  \  for  as  to  the  firfty  the  pliintiff  was  a  woman,  befon  whom  no  oath  csi  be 
taken  ;  and  as  to  the  other,  dMWgh  it  is  not  ponifbablc  by  the  ftatute,  yet.  it  is  a  great  defamatJan,  i> 
that  none  will  credit  her,  and  the  Aatote  does  not  hinder  bat  it  might  be  poniflied  ia  the  ftar- 
chamber,  as  before.  Aad  judgment  for  the  flaiatiff.  Cio.  £.  1S5.  pL  4.  Tria.  ^  Elis.  B.  lU 
Plaice  ▼.  How.— ^Le.  131.  pi.  179.  S.  C.  by  the  name  of  Pierce  ▼.  How,  Wray  at  firft  hdd  the 
words  not  s^onable ;  but  afterwards  changed  his  opinion,  and  Cud,  that  thefe  words  ought  to  be  In* 
tepded  adi^  aad  not  paflirely ;  and  if  H^  the  defendant  ought  t»  hate  pleaded  it.  JodgoMnt  Ibr 
the  plaintiff. 

Hob.  183.         fio.  A£lion  lies  for  thefe  words,  be  bath  forfwom  Inmfelf  h^ 

tl  cf 'the  fi^^  '^'  council  of  the  marches  of  Wales^  in  thefuH  I  had  agmn/t  him 

words  are,  there  for  perjury.   Hob.  Rep.  cafe  360.  between  Adams  and  Fle- 

hc  hath  MING  adjudged,  though  it  was  obje£ted  that  this  court  could  not 

bimIS"bc.  ^^  notice  of  this  council,  &c.] 

fore  the  council  of  the  nksrches,  meaning  his  majefty*s  council  in  the  marches  of  Wales,  in  the  fiut  J 
had  againft  him  there ;  and  I  wtllfme  bim  fir  perjufy  tbere,  Brownl*  r  3.  S.  C.  according  to  Hoh. 
«nd  has  the  fame  objeAion,  that  this  court  could  not  take  notice  that  they  had  authority  to  hold  plea 
in  matters  of  record ;  but  fays  nothing  as  to  judgment  being  given.  And  the  margin  is,  via.  Judg* 
jnent  arrefted  for  uncertainty  in  the  count,  [which  l^ems  a  miftake.]  Hott.  34.  Mich.  10  Jac* 

S.  C.  according  to  the  note  out  of  Hobart  j  and  fays,  the  court  was  efCfinuHH  the  aftion  wdl  Get  3 
im  the  council  of  the  marches  (^fithout  innuendo)  is  fufficient,  becaofc  there'  is  no  other  couadi  of 
the  marches ;  and  this  court  was  eftabliAed  by  ftatute,  and  concerned  the  king,  and  thereof  the  judges 
eught  to  take  notice.     And  judgment  for  the  plaintiff.— ^2  JloU  Rep.  471.  Mich,  at  Jac  B*  R. 
the  fame  point,  Yate*tcale. 


See  (Y.  a)        [i  i.  If  one  fajrs  to  another,  thou  art  a  forfwom  nwn^  I  mil 
^  Ht '   '  '^^^^  '^^^  the  price  of  an  oath^  and  ivillfet  thee  on  the  pUlorj^  a£tion 
hatbfar^      on  the  cafc  lies ;  for  this  (hall  be  intended  fuch  a  forfwearing  for 


Jworabim-  ^hich  he  ought  to  ftand  in  the  pillory.  Hill.  41  Eliz.  B.  R. 
>^',^1      PerFcnncr.]^ 

Bim  the  ^ice  •f  tn  90tbf  fir  I  will  have  bit  ears  eropt^  feemed  adioiuible :  for  though  not  laid  u4ien 
he  foffwore  *  himfelf,  yet  by  the  circomftance  it  appears  it  was  in  fuch  place  for  which  it  was  pu- 
niftable.  And  the  plaintiff  paid  the  box  tor  the  judgment.  HeU  63.  Mich.  3  Car.  B.  R.  Wil- 
liams n.  Bickerton. 

L  400  J  [  1 2.  If  a  man  favs  of  another,  he  didforfwear  me  (innuendo 
^i^sfs^ci  t^«P*^>"^»^)  [outofj  4oi  worth  of  tithes  in  Canterbury  courts  no 
bat  s'.  P.  *  aftion  lies  for  thcfe  words ;  for  there  arc  divers  courts  in  Canter^ 
does  not  ap-  huryy  and  it  is  not  Jbewn  in  what  court,  nor  before  what  Judge, 
JJr'Tr  ^'^  ^^^'  the  judge  had  authority  to  hold  plea  of  tithes.  Palch.  43 
S.T.  but     Eliz.  B.  R.  between  Brat  and  Partridge  adjudged,] 

S.  p.  does  not  appear.— Koy  17.  S.  C^  but  S.  P.  does  not  appear.— •J7<r «  afir/koarn  man^  and 
katb  taken  a  falje  catb  in  bh  defofiti^n  at  Trvertcn^  wbere  be  Vfagai  bis  iav>  againfi  me.  Adjudged  foe 
the  pUintiff*.     Cro.  J.  204.  pi.  7.  Hill.  %  Jac.  B.  R.  Colome's  cafe. 

You  are  afirfnvorn  hladf^  and  jtn  arefirfiuom  inyeur  anjwerf  tbat  tbe  land  infncb  a  place  vfaspOT" 
ebafed  in  my  daugbter^s  name*  A^ionabic,  though  not  alleged  that  the  caufe  was  within  the  Jurifdi&ion 
of  the  court,  where  the  anfwev  was.  And  judgment  for  the  plaintiff.  %  Show.  33.  pi.  i^.  Pafch« 
31  Car.  2.  B.  R.  Goodwin  v.  Browne. 

%  Bum.i  ^o.       [13.  If  a  man  fays  of  J.  S.  /  had  not  been  cajl  in  that  aBion  but 

B^ifc,!.  c.  fi^  '*'  ^'*  ^fJ'  ^'  ^"^  *'  V)as  forfwom ,-  and  1  marvel  thta  A 

vjould 


aatOM  [for  Words.]  408 

notmld  marry  his  daughter  tofuch  a  forhmrn  man.    In  an  a£lion  ««Utt^««* 
upon  the  cafe  for  thefe  words,  if  the  plaintiflF  avers  that  there  f^l^^ 
muas  an  ijftie  between  him  and  A*  and  that  ad  airiam  baronis  de  Geton  CokeCh.  J. 
foca  domini  regis  tent,  apud  S.  in  comitatu  prsedifb.  he  ivas  produced  '«•<*»  ^  »f 
as  a  nmtnefsy  and  fworn  about  the  matter  of  the  iflae }  and  after  ha"i?bwdlt 
the  defendant  having  a  communication  about  this  ijfue^  fpoke  the  f aid  by  an  ac- 
^vords^    No  a£tion  lies  upon  this  declaration,  becaufe  it  is  not  ^^  ^<» 
alleged  that  S.  is  within  the  Joke  of  Geton  ;  and  fo  perhajps  the  court  wwdJ^as 
was  held  out  of  their  jurifdi£lion,  and  alfo  becaufe  it  is  not  alleged  faying  Ui* 
that  lye  nvaj  fworn  about  a  matter  pertinent  to  the  ijfue.     Mich.  1 1  ^^^f^' 
Jac.  B.  R.  between  Crawford  and  Brise  adjudged.]  "muft  flicw 

cemJnly  that  it  vrat  in  a  court,  and  in  a  matter  pertinent  to  the  iflue ;  and  if  the  words  were,  that  he 
nvai  forfworn  dando  t^identiam  ad  exituwif  it  it  good  j  and  fo  if  iu  a  judicial  court  forfwom,  it  annffnnti 
to  perjury ;  but  if  it  it  no  court,  then  it  is  coram  non  judlce. 

[14.  If  a  man  fays  of  another,  he  is  aforfworn  tnave  g  for  he  3Bulft.ii^ 
fwore  that  the  wood  was  worth  40/,  when  it  was  dear  3^  13/.  4^/.  f^/!?^* 
no  a<3ion  lies  for  thefe  words,  though  he  avers  that  there  was  fl  « to  the  " 
difcouffe  between  them  of  a  matter  at  the  affxe^  in  which  the  plain-  averroeat 
tiff  was  fworn  as  a  witnefs^  becaufe  he  docs  not  dire^lyfay  that  it  ^^»  ^I^ 
was  not  worth  40/.  but  that  it  was  dear  of  13s.  4 d.     Befides,  it  AaUinever 
does  not  appear  that  the  defendant  intended  this  at  the  qffizes.     Hill,  v^  a  caufe 
I3jac.  B.  R.  between  Stephen  Apthorp^  and  Cockerell  ad-  ^^^^'. 
judged.]  hefe^[u42 

is  only  argumentative,  and  fo  not  aAionable*  To  which  the  court  all  agreed,  and  judgment  agaiaH 
the  plaintiff.— Roll  Rep.  aS?.  pi.  4.  S.  C.  and  Coke  faid,  that  the  averment  ia  the  invendcn 
and  innuendo  of  the  plaintiff,  and  not  the  parlance  of  the  defendant.  And  Crooke  fiiidy  if  a  bvlbd  a£ 
wheat  be  fold  for  los.  yet  a  man  may  fay,  that  it  is  dear,  at  3  s.  4d.  And  judgment  againft  ds 
plaintiff.    The  reporter  adds  a  qusic  as  to  both  points ;  for  he  fays,  it  feems  they  ate  hard. 

•  See(l.  b)  pi.  I. 

fi5.  If  one  fays  to  another,  that  he  was  perjured  in  his  anfwer  See(l.b)pl. 
in  thejlar-chamber^  an  a£i;ion  upon  the  cafe  lies.  Fafch.  40  EUz.  crefk  6*"* 
B.  R.  between  Corbet  and  Hill  adjudged.]  pi.  13/s.c. 

accordingly, 
Le.  riy.  pi.  173.  in  cafe  of  Brooke  t.  Doughtie,  cites  Trln.  33  Elis.  Rot.  S8i.  FosTsa  v* 
Thokns,  where  the '  words  were,  thou  ^afl  fa'j:h  forjwcrn  in  the  fiar-cbamh^^  the  plaintiff  had 
judgment;  for  it  ihall  be  intended  that  the  plaintiff  was  defendant  or  deponent  there;  and  yet  the 
words  of  the  declaration  do  not  fay  (in  the  court  of  the  ffar-chamber.)  S.  C.  cited.  Cro.  £•  135, 

pL  i»  in  cafe  of  Brooke  ▼•  Doughty. 

f  1(J.  If  a  man  fays  to  another,  thou  waflforfworn  in  thine  an-  [  409  ] 
fwer  in  chancery^  no  aflion  lies.     Hill.  41  Eliz.  B.  R.  cited  per  See(F.  b.) 
Clerk,  to  be  adjudged  within  a  year  before  pafTed.     (It  feems  this  ^  •  *»  5* 
is  not  law.)] 

[17.  If  one  fays  to  another,  thou  wafl  forfworn  in  the  court  of  I^«  t*7'P^ 
requejts^  an  a£lion  upon   the  cafe  lies.    Between  Brooke  and  ^Jq'^^^^" 
Doughty  adjudged,  cites  Hill.  41  Eliz.  B»  R.]  B.  R.*s.  c. 

and  with 
thefe  further  words,  tii.  and  J  *miU  make  theefiani  up^n  a  page  for  it.  After  Terdidl  for  the  plaintiff 
It  was  moTcd,  that  it  is  not  faid  chat  he  was  there  fori'worn  as  defendant  or  witnefs ;  but  Wray  faid, 
(hat  there  is  a  vehement  intendment  that  his  oath  was  in  the  quality  of  a  defendant  os  deponent, 
which  Gawdy  granted;  and  it  cannot  be  intended  but  a  court  of  julUce,  and  before  the  judges  thcrt 
juridice,  and  tlie  fubfequent  words  found  fo  much,  via.  1  «v111  make  thee  (land  upon  a  ftage  for  it* 
And  judgment  for  the  plaintiff.  S.  C.  Cro.  Elis.  135.  pi.  i«  fays,  it  was  found  that  he  fpoke 

the  firft  words  only— >«-Cawdy  faid,  the  court  of  rrquefts  is  a  court  of  record,  of  which  this  court 
Aail  lake  conufanre.  And  afterwards,  bj  confent  of  Wray,  judgment  was  given  for  the  plaintiff;  but 
IIk  damages  were  abridged.— —See  (Y*  a)  pi.  40.  S*  C.  • 

[18.  If 


afttOIW  [for  Words.] 

[i8.  If  one  fav8  to  another^  tbou  mmrtfarfwvrn  in  the  €hanur% 

an  a£lion  upon  the  cafe  lies ;  for  this  is  a  court  of  record.  Paf<^ 

Foir^r/  ^  ^  J^^*  between  Perie  and  Rock  agreed  per  curiam.    Hill.  8 

Car.  fi.  R.  between  Shomke  and  Batten  adjudged,  that  a£lion 

lies  for  thefc  words,  th>u  nvert  for/worn  upon  record  in  chanterj^ 

innuendo  a  fuit  by  bill  there,  which  the  plaintiff  recited  in  \m 

declaration,  it  being  nooved  in  arreft  that  it  was  not  a  court  of 

record.] 

BvlperHo.       [19.  If  one  fays  to  another,  thou  nuertforfwom  infuch  a  courts 

hart  ch.  J.    which  ifi  only  a  court  haron^  no  zSCxon  lies,  becaufe  it  is  not  s 

£iWwn  in    court  of  record.     Fafch.  8  Jac.  in  the  exchequer,  between  Fe&ie 

•  court  bs-    AND  RocK  agreed  per  curiam,  j 

no  before 

the  ftewird,  it  is  perjuxy.  Win*  3*  Arg.  ■  ^hw  tart  afurfwon  jtck  m  tke  tmrf  i»rm  ofD^  Tim 
bafifurjwtrn  me  oar/  ofiou  rcnf,  and  baft  me  on  tbyfiU*  Adjudged  aAioaable*  Cro*  £•  342.  (d.  lo. 
Mich.  36  ft  37  Elis.  B.  R.  Baxter  ▼.  Shade. 

ABCifUi  for  thefe  words,  thou  art  afirfivomjack  in  the  court  ef  A^  tbn  didft  fweartv»y  so  s.  /r§m 
M»  and  avert  that  the  court  of  A.  was  a  court  baron.  And  the  piaintifF  had  judgment,  althoogll  it 
waa  BDt  ihewn  betwncen  what  perfoiu,  or  in  what  adion  he  was  fworiu  Cro.  £•  348.  pi*  %%•  Mich* 
56  Ic  37  Elis.  B.  R.  Banks  v.  Stacy. 

Godb.444,        [20.  If  a  man  fays  of  }•  S.  and  another,  tiiy  are  proper  mi'^ 
JwiMT.        neffeSf  they  will f wear  any  things  they  have  forfworn  tbemfelves  in 
BaUardy        chancery^    and   the  lord  keeper  committed  them  for  it  s    an  a&ion 
?'P^^'     hes  by  J.  S.  though  he  does  not  fay  that  he  was  forfworn  in  tie 
corSng^r     ^^'^  of  chancery ,-    and  though  it  may  be  that  this  was  in  an  of- 
fice belonging  to  the  court ;  but  this  (hall  not  be  intended.  Mtcfa« 
8  Car.  B.  R.  between  Jones  and  Ball  adjudged,  this  matter  be* 
ing  moved  in  arreft  of  judgment.] 
Behafnh*        [21.  If  a  man  fays  of  J.  S.  he  gave  10/.  to  B,  for  for/wearing 
r'"'  Ad^"  him/elfin  chancery^  an  action  upon  the  cafe  lies  for  tKefe  words ; 
ja^d  ac-    fof  ^t   (hall  be   intended  a  fubornation.    Mich.  9  Car.  B.  R. 
donaUe,       betwee|i  Ewer  and  adjudged,  this  being  moved  in  arreft 

•«ft3^th«  ^^  judgment ;  but  there  were  other  words  alfo  which  were  not 
BO  perfon  is  held  material.] 

•Urged  to  be 

fuborned  :  for  per  cur.  it  moft  be  neceffariiy  intended  be  did  fubom  fome  pcrlbn  to  commit  perjurr, 
and  the  words  in  themfdves  are  ?ery  flanderous.  Cro.  £«  308.  pi.  13.  Mich.  35  H  36  £Us«  B«  R* 
Guerdon  v.  Winterflood, 

*  C  41^  ]  C^*'  Upon  an  iflTue  between  two,  if  A.  holds  of  B.  by  fealty 
A^on  was  and  fuit  of  court  only,  and  at  (he  a(rizes  C.  being  produced  as  a 
SwfifiorfT-  ^^^fj'j  ^'^^  l^is  ^^  that  it  is  held  of  B.  by  fealty  and  5  s, 
tbouetrt  *  rcnt,  and  fuit  of  court;  and  after  E.  having  a  conference  of 
thrice  fer-  ♦  {his  i(ruc,  and  of  thc  cvidcncc  fo  given,  fays  to  C.  thou  v/ertfor'm 
^snfwefln  fr^^^  ^^  ^^"^  aBion  at  the  qfftzes^  innuendo,  "&c.  and  I  kuill prone 
chancery  fa  it ;  C.  (hall  havc  an  adion  for  thefe  words,  all  this  matter  being 
•7  *'*f'»  **>-  alleged  in  the  declaration,  though  E.  does  not  allege  the  particular 
\n\\  exhi.  thing  in  which  C.  was  forfworn  ;  lot  it  is  alleged  that  hefaid  th$ 
bM  there  ^vordsj  having  a  conference  of  this  iffucy  and  of  the  evidence  fo  given^ 
f^da%^"  Pafch.  II  Jac.  B.  R.  between  Lane  and  Gibbons  adjudged,] 

•gainft  the  pUintifF,  and  an  anfwer  to  that  bill.  The  defendant  demurred,  beeaofe  he  aUeged  not  way 
peijury  in  any  particular.  And,  without  argument,  it  was  adjudged  for  the  plamti^*  Cro*  £.  ^7* 
fl.  17*  Mich.  44  ^  45  ^'S'  S-  ^'  Pou^cy  ▼•  WiUuaf<m. 

»3  Th^ 
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.  Tbe  pittotiflr  wai  prtductd  at  a  ttfitntft  at  a  trial  at  GuilUhally  and  upon  his  oath  gave  €v)dence» 
the  de/endant  Aiper  hoc  immediate,  faid,  fhom  baft  forfw^ni  thy f elf ^  innuendo  In  the  faid  oath.  It  wa» 
adjudged  that  the  adlon  lay  upon  thefe  circamftaoccs.  Cro.  £•  293.  pi.  6.  Hill.  35  £lis.  B.  lU 
Ntdham  v«  CorieUit. 

[23.  If  one  fays  to  a  juryman,  thou  art  a  comimn  Juryman  and  Wo.  SSy* 
hajl  ^  feen  the  overthrow  of  lOo  men  by  thy  falfe  and  fubtle  means  ;   p^^^*^ 
an  z&ion  lies ;  for  thefe  words  (fubtle  and  falfe  means)  (hall  be  jac.  ^emt 
intended  of  a  conimcHi  juror,  and  this  touches  him  in  the  point  ^^  b«s.c« 
of  his  oath.     Pafch,  1 7  Jac,  B,  R.  Peter's  cafe  adjudged.]  tol^'''(feenV 

here  u  *  (httn)  there  aa  !t  feems  it  (Kould  be.  Adjudged  the  adioo  well  lies,  with  averment  that  he 
had  been  (worn  in  juriea  of  life  aad  death.  S.  C.  cited  Godb.  142.  pi.  336.  in  Brookes  ca(e  by 

Varburton  J.  at  Hiil.  6  Jac.  but  there  the  word*  are  (haft  been  tbe  dtatb  of  100  men,  9cc.)  and  that 
though  the  words  io  themfelves  are  not  aAionabiei  yet  being  fpoke  maliciouAy,  will  bear  an  a6ion.  ■ 
S.  C.  cited  Het.  173.  Trin.  7  Car.  C.  B.  in  cafe  of  Hitcham  v.  Cafon,  as  Hill.  6  Jac«  C.  B«  Loof- 
maa  v.  Pack,  aad  the  words  there  agree  with  Godb. 


[24.  If  A.  be  charged  at  a  feflions  of  the  peace  for  divers  Cio.c^8«» 
trelpafles  done  to  J.  S.  and  [thereupon]  J,  N#  a  conftable,  is  pJake^* 
produced  to  teftify  his  knowledge  in  the  matter,  and  he  is  fwom,  Cocdno^ 
and  thereupon  gives  his  teftimony ;  and  upon  this  A.  fays,  (hav-  5*  ^*  *■• 
ing  reference  to  the  faid  oath,)  that  he  isforfworn  ;  though  this  ^oriln 
moiience  was  not  given  upon  any  ijue  fo  that  it  may  be.  perj\ury  withi»  thedeclan* 
in  the  ftatute,  yet  if  he  was  forfworn  in  fuch  a  court  of  record,  '^'T"  . 
this  was  an  offence  at  the  common  lanv^  and  therefore  the  aAion  J^^Sat  he 
lies.    Mich,  8  Car.  B.  R.  betw^een  Duke  and  Corderot  ;  ad-  wa«  for- 
judged in  a  nvrtt  of  error  upon  a  judgment  in  bankj  and  the  judg-  ^"^ommvif 
ment  affirmed  accordingly,     Intratur,  Mich.  7  Car.  Rot.  284.]      by"rcafon' 

of  his  oath 
Cakea  at  the  feffions^  it  was  obje^d  that  the  cAont  was  ill.  And  the  court  held,  that  If  there  be  anf 
doubt,  it  is  upon  the  declaration,  which  is  uncertain,  by  not  ibewing  ihat  the  words  intended  a  faifc 
oath  in  a  court  of  record.  But  the  defendant  having  juftified,  and  ihcwed  that  the  oath  was  made  in 
the  open  fciTions,  and  that  it  was  falfe,  the  court  held,  that  thi«i  confrinon  clears  the  queftlon  whereof 
be  intended  to  fpeak  j  and  fujudg!r*ent  given  io  C.  B.  was  affirmed.  1  Jo.  307.  pi.  19.  S.  C« 

ihe  uncertainty  In  the  dcclautioo  was  made  good  by  tbe  plea  in  bar  j  and  judgment  affirmed.  ■ 

See  All.  7.  Mich.  12  Car.  B.  R.  Oiborn  v.  Brooke,  S.  P.     ■        Ibid,   cites  the  cafe  of  Doke  ▼• 
Corderoy  by  the  name  of  Tuke  v.  Condie. 

[25.  In  an  a£^ion  upon  the  cafe  by  A.  againft  B.  for  words,  if  >«  IF.  b) 
the  plaintiff  declares  that  one  Chrijlmas  preferred  a  bill  in  chancery  Lic^  c!^* 
againft  him^  &c.  ((hewing  the  efFeift  of  the  bill)  and  that  he  made  321.  pi.  3, 
a  true  anfwer  thereto  upon  his  oath  there,  according  to  the  courfe  |*'  ^^' 
of  the  court,  and  that  after  there  being  a  difcourfe  between  one  ^2^.  c« 
D.  and  the  plaintiff  at  Da.  touching  certain  matters  between  adjudgedec* 
them,  the  faid  B.  and  one  F.  came  to  the  fame  place,  whereupon  eo»^glf* 
A»faid  to  D«  /  wll  talk  f  no  longer  wth  you^  now  your  2  ajfidavit"  IJ]  ^}   **' 
men  are  come  \  upon  which  B.  the  defendant  faid  of  the  plaintiff ^  he  Michel  1^ 
need  not  to  fay  fo^  for  *  he  'was  abjolutely  forfworn  in  his  anfwer  to  Brown.— 
Cbriftma/s  bill  ( innuendo  X  the  faid  bill  and  anfwer)  though  he  does  T^^^"^ 
not  fay  thai  he  was  forfworn  in  a  point  material,  yet  it  is  a  flander ;  t    _  \    \ 
and  diough  there  was  f  not  any  difcourfe  of  this  fuit,  yet  there  J  £  ai  i  1 
(hall  %ot  be  intended  any  other  fuit,  nor  any  fuit  in  any  court,  by  t  So  though 
reafon  whereof  the  a£lion  would  not  lie,  without  (hewing  of  it  by  |P  ^™*** 
the  defendant.    Mich.  9  Car.  B.  R>  between  Sir   Richard  m^^^ll^ 

Strode 
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where  the     Strook  AND  STRODE  Allem,  adjudged }  tfats  being  moved  ia 

the  hufband  being  fued  in  the  (heriflTt  court,  And  the  ^hln^ff  fnducfil  at  m  noitnejt  againfl  him,  a  ver« 
dift  pafled  againft  him  at  the  trial,  the  wife,  having  a  coHoqoium  of  that  trial,  taui  of  and  to  the  pUin* 
tilF,  tbtm  art  a  forfwm  rafcally  fdhw^  arid  I  will  froyt  then  teoke/l  a  falfe  9atb  agmii^  my  bm^aad 
and  me  t^-iay  \  al'cer  a  verdiU  for  the  plaintiff,  it  was  objcded  that  the  words  were  not  aSionabk,  be^ 
caufe  it  doth  not  appear  that  it  was  in  a  court  of  record,  becaufe  the  words  relate  to  a  fuit  in  which  the 
wife  was  not  a  party  ;  but^adifjdged,  that,  with  fuch  an  inducement  of  a  coUoquiom,  the  worda  are 
adionabW*    Hardr.  151.  Fafch.  1659.  in  the  exchequer,  Brumrigg  v.  Hanger  &  Ux*. 

Cro,  C.509.  [26.  If  a  man  fays  of  J.  S.  he  bath  for/worn  him/elfin  a  court  of 
^.HA^  r«w<rf/  adion  lies  for  J.  S.  though  he  docs  not  exprefs  in  what 
S.C.  the  court  he  intends.  Mich.  14  Car.  B.  R.  Hoskins  and  Chele^ 
vrords  were  adjudged  per  curiam,  in  a  writ  of  error  upon  a  judgment  in  B. 
22^^  in  where  it  was  adjudged  e  contra^  and  this  judgment  now  reverfed 
a  court  of     per  curiam.    Intratur,  Hill.  13  Car.  Roc.  696.] 

ftcofd, 

mad  that  J  willpreve*  It  was  held,  that  ic  flxall  be  taken  he  fpoke  thefe  words  maliciouily,  accaiiA( 
bim  of  perjury,  and  for  a  falfe  oath  taken  judicially  upon  judicial  proceedingt  (and  not  in  ordinary 
difcoorie,  aa  had  been  argued)  in  a  court  of  record,  and  that  it  fhalli  be  underftood  dccocding  to  the 
common  fpeech.and  ufual  intendment.     And  judgment  was  reverfed. 

M^ferjwrt  h'tmjelf  in  every  thing  that  bejwore  hi  this  caufe  ;  (difcourfing  of  a  trial  at  Guildhall,  in 
which  the  plaintiff  was  a  witncfs.)     The  plaintiff  averred,  he  fwore  nothing  but  what  waa  peitinenc^ 
to  Che  iffue.     Refolved  by  Wyld  and  Archer,  that  the  adion  lies,  it  appearing  by  the  woida  to  be  in  m 
court  of  record.    Ficem.  Rep.  17.  pi.  17.  Mich.  1671.  C.  B.  Myan  v.  Okey. 

$ee  (E.  a)  [27.  If  One  man  fays  to  another,  thathftvasJoffvMru  in  a  court 

pi.  J.  S.  C.  ^jf^^cord  (in  fuch  matter  and  manner  as  is  not  within  the  ftatute 

of  4  Eliz.  of  perjury)  yet  becaufe  he  may  be  indicted  for  this  at 

common  law,  an  a£tion  upon  the  cafe  lies,  though  it  was  inrged 

that  it  was  not  perjury  within  the  ftatute  of  5  Eliz.  the  oath  bong 

made  upon  a  writ  of  inquiry  of  damages  of  which  the  court  gave 

no  opinioUi    but  that  the  a£tion   lay,  admitting  that  it  is  not 

within  the  ftatute.     Mich.  13  Car.  B.  R.  between  Pruer  and 

Meadman,  adjudged,  this  being  moved  in  arrcft  of  judgment. 

Intratur,  Trin.  13  Car.  Rot.  546.] 

Mar.  7.  pi.        [28.  If  one  fays  of  another,  thou  artforfwom^  and  didfl  take  a 

17.  Smith  a  Jalfi  oath  at  the  qffizes  at  Hereford  againjf  J,  S.  no  a£tion  lies  for 

thc\aion      thefe  words  without  an  averment  that  this  was  at  a  tria/f  or  before 

will  lie  with  the  court  or  jury  s  for  it  niight  be  at  the  ai&zes  in  a  private  houfo, 

*h*'"h'*'      or  other  place.    Pafch.  15  Car.  B.  R.  between  Srichard  and 

fworninThe  Smith,  adjudged  per  curiam  in  a  writ  of  error  upon  a  judgment 

caufe,ot))er.  in  Ludltnu ;  and  the  ift  judgment  reverfed  for  this  caufe.    Intra- 

t^-'^rT.    tur,  Pafch.  14  Car.  Rot.  179.] 

fcrjvforn  hefwe  tbejuftices  of  cjjii^e  hetvjeen  A.  and  B*  Adjudgpd  a^ionable.  Het.  r  19.  Mich.  4  Car. 
C.  B.  Keene  V.  Cox.  but  where  an  afiion  was  brought  for  words,  and  the  plaintiff  declared,  that 

thedefendant  being  indided  of  a  forcible  entry  at  the  feiHoni,  and  the  plaintiff  pi^uced  u  a  witnefsfor 
the  king,  and  fwore  nothing  but  was  truej  the  defendant  after  difcourfe  of  the  faid  oath,  faid,  be  ttak 
a  falfe  oatb  againjl  me  at  tbeftjfUnst  innuendo  the  faid  oath,  Aec.  It  waa  moved,  that  the  defendant  might 
mcui  an  extrajudicial  oath,  and  cited  the  cafe  of  Pritchard,  where  it  was  adjudgied  that  no  k€tion  lay  | 
Ud  non  allocatur  i  for  in  that  caie  no  colloquium  was  laid,  which  is  alkged  in  this  cafe,  and  ihews  to 
what  the  «yord&  (poke  did  relate.     Vent.  195.  Pafch.  24  Car.  2.  B.  R.  Wood  v.  Cbat. 

[  4^^  .]  [^9*  If  ^^^  ^^^  f^y*  ^f  J*  S.  he  isforfworny  and  his  oatb  is  npon 
All.  7.  S.C.  recordi  an  action  lies  \  for  tliis  i^  as  much  as  if  he  had  laid  that 

adjudged  *c-  ^^  x^ 
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Kis  oath  U  upon  record,  and  he  is  forfworn ;  for  the  perjury* is.  corfingiy. 
not  of  record,  but  his  oath  only,  and  fo  he  intended  that  he  was  "jZL,^^ 
forfworn  in  the  matter  which  he  f>^orc  of  record.     Mich.  22  thyfiifat 
Car.  B.  R,  between  Osborne  and  Brookks,  per  curiam.    In-  J^«^f  aiJ 
tratur,  Trin.  22  Car.  Rot.  767.]  '^Z^'uftn' 

record  \  k  wfts  nUed   apon  demarrer,  that  action  lies.     Cro.  £•  ^3.  pi.  9.  Mich  39  Be  4.0  EIJs. 
B.  H«  Harrifon's  cafe.  In  aftion,  the  plaintiff  declared,  that  a  commonication  being  of  hiin» 

the  defendant  faid,  that  perjured  knave  (innuendo  the  plaintiff)  fiandi  perjured  on  rec»rj  at  GuUdbally 
Ijondott,  and  I  wW  prove  in  And,  at  another  time,  he  faid  to  the  piSiizuiff  himfelf,  fbou  art  a  per^ 
jured  knave f  atidfiandefi  ptrjured  6n  reccrdj  for  denying  thy  own  tand,  and  I  ^il  prove  it*  After  vcr- 
dtd  for  the  plaintiff,  it  was  mored,  that  it  ii  not  ihewn  in  what  cjurt  the  plaintiff  was  perjured,  there 
being  two  courts  there,  one  whereof  is  a  court  of  record,  and  the  other  not.  But  thft  court  held  clearly, 
that  it  aittff  oeceflarily  be  intended  to  be  in  a  court  of  record,  it  being  oppofitum  inobje£b,  to  fay  he 
Hands  perjured  upon  record,  if  it  was  not  in  a  court  of  record  \  and  judgment  for  the  plaintiff*  3,  Bulft. 
2S3.  HiH.  14  J^<:*  Mefflyne  v.  Fameden. 

.  The  plaintiff  appeared  before  a  juftice  of  peace  to  give  evidcnoe  againft  another^  and  the  defendant, 
to  weaken  his  tefti many,  fpoke  thefe  words,  thai  btifi  been  a  contentious  nun  thfje  %o  years,  and  a 
breeder  ojjtrife^  and  kaji  takiu  a  fa!fc  o<yb  aga'irft  my  brother  and  fijier'in  a  matter  of  inconttncncy,  an  J 
bap  taken  20  r.  for  it,  and  J  wilt Jhew  it  on  record*  It  was  moved,  that  it  was  not  faid,  that  he  was 
oerjured  in  any  court  of  record,  but  that  he  will  {hew  it  of  record.  But  adjudged  a^ionable  \  thefpeak- 
*lBg  being  laid  to  be  faJfo&  maiitiofe.     Style  335.  Triu.  .1652.  B.  R.  Heard  v.  KtiA» 

{30.  Upon  a  difcourfe  between  A.  and  B.  of  a  fuit  in  a  hun-  ^^  ^  * 
dred  court,  in  which  A.  was  produced  as  a  witnefs,  and  fworn,  ^hmrnk^ve 
if  B.  fays  to  A.  thcu  art  a  perjured  rogue,    aAion    lies ;    for   a  and  that  I 
perjury  in  a  hundred  court  is  within  the  exprefs  words  of    the  ^*"{J^^ 
ftatute  of  5  Eliz.  P.  1653.  between  Saintsbury  and  Alborne,  ^^^^^^" 
adjudged  per  curiam;  this  being  moved  in  arreft  of  judgment,  feifagawfi 
Intratur,  Trin.  1653.]  buJdred^^ 

court.  The  plaintiff  had  a  verdiA  ;  butbecauie  it  was  not  /hewn  that  anya^ion  was  depending  in  the 
hundred  court,  between  P.  R.  and  any  other-  in  which  the  plaintiff  was  a  witnefs,  which  might  have 
induced  the  word  (forfworn)  to  be  equivalent  to  the  word  (perjured).  It  was  adjudged  againft  th« 
plaintiff.  Yelv.  17.  Mich.  44  &  45  £li;t.  B.  R.  Gore  v.  Moreron.  ■  ■  Crw.  E.  905.  pU  11.^ 
S.C.  with  an  (innuendo  Stiverton  hundred  court) ;  but  becaufe  it  did  not  appear  that  it  was  any  court 
of  record,  nor  any  court  whereof  the  juftices  here  ihouid  take  conufance,  the  aidiion  does  not  lie. 

31.  lou  have  procured  a  perjured  man  to  feet  tny  blood*  Cro.  E. 
342.  in  pi.  II.  cited  to  have  been  ruled  in  Hastings's  cafe, 
Pafch.  32  Eliz.  not  to  be  a£tionable  ;  but  Fenner  faid,  the  cafe 
was  not  adjudged,  but  ended  by  arbitrement. 

32.  /  wll  prove  F,  to  be  a  perjured  knave ;  all  the  court  held  3  Le.  151. 
the  words  aaionable.     Cro.  E.  222.  pi.  i.  Pafch.  33  Eliz.  B.  R.  f'^^""" 
Fcnrioi  v.  Dorrington.  C.  B.  s.  c. 

33.  He  is  forfworn  and  perjured  w  fweartng  at  C.  B.  bar,  upon  *<cordingly. 
tie  {Lcds  ivhich  he  then  had  in  his  hand,  is  aftionable  ;    and  the 

worvls  fhall  not  be  conilrued  of  his,  forfworn  upon  the  deed  ;  for 
tlic  vulgar  fenfe  is,  that  men  5I0  not  ufe  to  fwear  but  upon  a 
buok.     Ow.  13.  HilL  35  Eliz.  B.  R.  Carter's  cafe. 

34.  ^hou  art  aforfivorn  man;  fir  thou  wert  forfworn  in  the  Noy  34. 
hrt;  aftion  lies,  becaufe  a  leet  is  a* court  of  record.     Per  tot.  ^'^'j*f' 
cur.     Mo.  404.  .pi.  539.  Pafch.  37  Eliz.  Wild  v.  Copeman.  ihe^iaintiir. 

Cro,E. 

d9i.  fl  9>  S.  C.  all  the  juftices  held,  thata^ion  lay  for  thefe  words.  S.  C.  cited  Cio.  £.  721. 

j'l  pli  48.— —So  for  faying,  fbou  art  a pirjurtd  knave,  fr  tkou  du,jJ  fiucjr  :li\  day  at  tb<  leet,  that  1 
iaked  bread  in  my  hwfr,  whereas  I  did  net.  It  was  objettcd,  thar  psrjury  cinuot  be  in  a  leet,  whereof 
the  law  takes  any  nucice  -,  but  per  tot.  cujr.  the  words  are  atiionable;  tor  though  it  be  not  perjury  pu- 
niihabie  by  5  Eliz.  yet  it  is  diicredit,  for  which  a^ion  lies  ;  ajjd  adjuJ^ed  f</r  il«e  piaijiiiff.  Cro.  li. 
709.  pi.  32.  Mich.  41  &  42  Elia.B*  R*  Spencer  v.  Shory. 

35.   Thou 
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S.  c.  cfbed  ^5«  Tiou  art  a  for/worn  ftUow  ;  for  h  tbyfalfe  oaih,  thou  tfq/l 
Aig.  Godb.  ijaHged  as  true  a  man  as  tbjfelf^  .is  a<S[ionaDle  \  per  tot.  cur.  for  by. 
340.  m  p  >  ^^  j^  words  It  cannot  be  intended  but  to  be  a  falfe  oath,  judi^ 
-  rixutarta  cidXLj  taken  in  evidence  againft  a  prifonen  Cro.  £•  572.  pL  134 
/.//./or.      Trin.  30  Eliz.  C  B.  Bate  v.  Rookwood, 

jworm  •'''  • 

Jkaveffir  tbom  d'tdfi  Hke  ^ftJJi  9Mtb  hef§re  s  judge  of^me,  iobMg  m  mm*  Adjodyed  fat  tke  pbia* 
tiff*    Brownl.  13.  Anon. 

36.  Thou  hqflforfwofn  thjftlf  at  London^  and  there  it  appearetb 
upon  record*  Ruled  actionable  on  demurrer*  Cro.  £.  583.  pi.  9* 
Mich*  39  &  40  Eliz.  B.  R.  Harrifon's  cafe. 

3  7.  Tou  did  mojt  perjuredly  prefent  me  atfuch  a  vijitation  before fuch 
an  ordinary^  not  a3ionabIe  ;  for,  per  tot.  cur.  it  appears  not  that 
he  was  fwom^  nor  what  he  fwore,  fo  as  he  might  commit  per-« 
jury,  nor  that  it  was  in  any  judicial  proceeding.  Judgment  for 
the  defendant.  Cro.  J.  120.  pi.  i.  Trin.  4  Jac*  B.  R.  Sill  v. 
Heath. 

38.  Thou  art  a  perjured  fellow  j  thou  hajl  loli  to  tale  a  falfe 
eathj  and  therefore  thou  art  a forfworn fellow*  Fenner  and  Williams 
held  the  words  a£tionable,  but  Yelverton  e  contra.  BuUL  69. 
Mich.  3Tac.  Anon. 

39*  Tne  difierence  is,  if  one  calls  another  a  perjured  man,  thefe 

words  are  adiionable,  and  it  (hall  be  intended  in  a  eourt  (fjuflice^ 

and  to  have  a  neceflary  reference  to  it ;  but  for  the  words  fii^ 

fworn  fellow  no  a£lion  lies ;  but  if  thefe  had  a  reference  to  ajudi-^ 

cial  courty  they  are  then  held  to  be  a£lionable ;  and  this  is  the 

general  difference  in  law  toucliing  thefe  and  the  like  words.  Arg« 

2  Bulft.  150.  Mich.  1 1  Jac.     Croford  v.  Blifle. 

S.  p.  AfK*        40.  He  is  for/worn  in  C.  B.  is  adionable  \  per  Hobart  Ch.  J« 

Hurt.  44-     Hutt.  34.  Mich,  ic  Jac. 

«ccording!y;  .  . 

bui  fa^t,  that  to  fltj  bt  hathfvrjwarn  bimjelfgt  the  har^  (innuendo  the  bar  of  C.  B.]  ^11  not  malntiin 
an  aftion*-  ■  -But  if  one  lays,  be  waiforft^om  €t  tbe  C.  J9.*i  bar,  it  ii  a^onabk ;  for  it  iball  be 
intended,  that  it  was  upon  examination  in  the  execution  of  juftlce.    Aig.  Win.  3.  Pafch.  19  Jac. 

41.  Tou  have  caufed  this  hoy  to  perjure  himfelf    Adjudged  for  the 
plaintiiT.     Brownl.  2.  Bridges  v.  Playdell. 
Hntt.  44*  42-  ^*  '-^  a  falfe  forfworn  knave,  and  took  a  falfe  oath  agamfl  me  at 

s.  c.  but  a  commiffton  at  W*  is  not  a£iionable  ;  for,  per  Hobart,  the  words 
nothing  ap-  ^j.^  altogether  uncertain ;  for  it  docs  not  appear  what  authority 
^d*bytlie  the  commifTioners  had,  nor  in  what  manner  he  was  forfworn. 
court.  Win.  2.  Pafch.  19  Jac.  King  v.  Bowen. 

43.  Cafe,  &c.  for  thefe  words, /&^  is  aforfnvom  whore,  and  a 
perjured  whore,  andforfwore  herfelf  at  Watermafl S'hall,  annceming 
thefervant  of  T  S.  It  was  moved  in  arreft  of  judgment,  that  the 
words  are  not  aftionabfe,  becaufe  the  charge  is  principally  for 
forfwearing ;  but  the  Ch.  B.  faid,  that  the  words  (perjured  whore) 
are  in  a  diftin£i  claufe  by  themfelves,  without  reference  to  or  de- 
pendance  on  the  reft ;  and  judgment  was  given  for  the  plaintiff* 
Hard.  7.  Trin.  1655.  in  the  exchequer.    Wales  v.  Norton* 

44.  The  plaintiff  declares  of  a  difcourfe  of  a  will,  for  proving 
whereof  the  plaintiff  was  fworuj  and^the  defendant  faid  of  himt 

1^ 
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infivearing  the  oath  that  Hartivell  took  in  the  hufinefsy  he  didfnvear  a 
frife  vath.     Per  cur,  the  words  are  aftionable,  by  reafon  of  the 
colloquium.    Freem.  Rep.  55.  pi.  70.  Mich.  1672.  Hartwell  v. 
fcole. 

*  (G.  a)     General  Words. 

f  1.  TF  a  man  fays  to  another  rZu/  he  h  a  thief ^  an  a£lion  upon  the  ^"  CR«  «) 
*  cafe  lies.     Mich.  4  Jac.  B.  R.  between  f  Minors  and  Li-  i'cro.  T. 
FORD,  adjudged  14  Car.  B.  R.  between  Coke  and  Brampton,  114.  pi.  13. 
adjudged  in  a  writ  of  error  out  of  Ludlow.     Intratur  Pafch.   14  ^'9'  ■^" 
Car.  Rot.  424.     The  words  were,  thou  art  a  forefworn  nohore^  ^^^  '  Th^cf 

thief J\  g-Ticrally, 

without  iiiy- 
lag  of  what  nararc  fpectatly,  wiH  bear  an  aftionj   per  Wriy  Ch.  J.  bat  Giwdy  J.  e  contra.     Ow. 
47.  in  cafe  of  M<^e  v.  Read. 

Adion  will  lie  for  calling  one  tlUf  or  traitt^r  generally ;  per  Bromley,  Portman,  Brooke,  and 
Stamford  clearly;  for  he  mjy  \>z  damaged  as  much  by  tliofe  general  words,  as  if  they  had  been  fpolcen 
fpecialiy ;  but  Brooke  faid,  that  In  ancicnc  time  it  was  tikten  othcrWife,  but  the  law  now  is  taken  as 
belbre,  and  this  is  the  better  law.  Dal.  17.  pi.  7.  i  &  z  I'.  &  M.  Anon.  The  reporter  fays,  vide  — 
Br.  A£kion  fur  le  Cafe,  pi.  1.  S.  P.  cites  27  H.  8.  14.  by  Fitzhcrbprt  anU  Shelly  clearly.——— 
S.  P.  as  to  the  word  (th'ttfy)  and  adjudged  for  the  plaintiff,     a  Bulft.    154.  Mich.  11  Jac.  Baily 

V.  May nard. •»-*•$.  P.  Cro.  E.  565.  pi.  23.  Pafch.  39  Elia.  C.  B. S.  P.  Noy  55.  in  cafe  of 

Elwin  V.  More. 

[2.  If  there  be  a  difcourfe  of  the  wife  of  J.  S.  and  then  one 
lays  ,  v)ho  would  fay  this  of  me  but  jf*  S.'s  ivifey  ivho  is  a  whore 
and  a  thief  an  aftion  upon  the  cafe  lies,  without  flic  wing  what 
words  were  faid;  for  this  is  not  material.  Trin.  15  Jac.  B.  R. 
between  Griffith  and  Johnson,  adjudged.] 

•    [3.  If  one  fays  to  another,  I  charge  you  withflony,  an  aftion  e^mih^^^ 
upon  the  cafe  lies.     Mich.  5  Jnc.  B.  R.  between  %  Bacy  and     ^<>*-  43 • 
Child,  adjudged.     Mich.  8  Car.  B.  R.  between  §  Smith  and  ^"^ — ^/^— ' 
Hodcskins,    adjudged  per  curiam  upon  a  demurrer.     Intratur  |^  c^^^'-^* 
Pafch.  8  Car.  Rot.  104.  and  then  a  cafe  was  cited  to  have  been  cordingiy,by 
Mich.  2  Car.  between  ||  King  and  Merrick,  B.  R.  an  aftion  t^»«namcot 
brought  for  thcfc  words,  I  charge  ybu  with  felony  ^  and  I  eharge  you  chlid!-!!. 
coufiable  to  apprehend  and  lay  hold  of  him  ;  and  it  was  adjudged  that  S  Jo.  30a. 
tlie  adlion  did  not  lie  •,  but  the  court  now  denied  it.]  ?'•  5*  s.  c. 

,  by  the  name 
of  Smith  V.  H«)g(headj  and  the  words  were,  I  charge  tht  plaintiff  w'.tb  fat  f^ietty^  and  held  action- 
able.   Cro.  C.  276.  pi.  15.  S.  C.  and  though  the  defendant  pleaded  that   the  plaintiff  af- 

laultt'd  him  on  the  highway  near  Highgirc,  and  beat  him,  whereof  he  complained  to  the  condable. 
vho  reftifed  to  attach  him  unlefs  defendant  would  fay  that  he  charged  him  wirh  felony,  which  occa- 
tioncd  his  fpcuking  the  faid  words,  yet  it  was  htU  that  the  action  lies  \  for  it  is  a  malicious  fcandal  to 
charge  him  with  felony,  and  he  fte-.vs  not  vs^iut  felon)  was  c^^mmitted ;  and  judgment  f*>r  theplaintifl^,  nifi, 

II  Lat.  175.  Rcbcrt  King's  cafe  feems  to  he  S.  C.  'I  he  words  were,  Idcrg^e yiu  iZng  iv]tbfe!'?ry 
tindycm  cottAjbU  {innuendo  one  N.  a  merchant  oi  a  vill  of  Norfolk)  to  take  htm  \  and  judgment  Wai 
given  ioT  the  dcfeodjint.  -  —  S.  C.  cited  Arg.  Cro.  C.  277.  in  cafe  of  Smith  v.  Hodgefkins,  as 
adjudged  in  B.  R.  Mich.  2  Car.  in  cafe  of  Kin(;  v.  Meilor,  that  the  words  were  not  adlionable,  and 
ihewcd  a  copy  of  the  record  5  but  Jones  faid,  he  was  judge  at  that  time  in  this  court,  and  did  n;>t 
remember  any  fuch  cafe  ;    but  if  it  were  adjudged,  it  wai  bccaufe  the  words  were  not  laid  to  be  fpoke 

of  the  plaintiff. Popb.  lie.    King  v.  Merrick,  S.  C  and  judgment  quod  querens  nil  capiat, 

4rc.— [In  the  cafe  in  Lat.  and  Poph.  Jones  is  mentioned  at  one  of  the  judges  in  cr;urt.] 

The  words,  vs?.  I  charge  ihce  with  felony,  will  not  bear  an  action,  unlefs  they  arc  fpoke  befort  an 


ne  J.     2  Roll.  Rep.  343.  Trin.  21  Jac.  B.  R.  in  cafe  of  Wheeler  t.  Appletcn. 


tfficer^  or  th^:  he  is^  Kdrried  before  a  emfiabUj^e*^  Agreed^ by  Doderidge,  Haughton,  and  Chamber- 
fiui3  J 

Ca(e,  for  faying  to  a  conftablc  of  the  plaintM't  take  bim,  an  J  carry  bim  away  j  fw  I  la^Jlat  felaayu 
blm  \  and  for  fa)iag  to  the  pUtatiff  hUBfclf,  /  VfUl  makeycu  btJJ  uj>  your  baeii  at  tbt  baf^  held  clearly 

Vol..  I.       '  1  i  adUojubl^ 


ae  J. 
L:a(c, 
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•ftioniible»  and  Judgment,  nifi.     Sty.  %%^*  Mich.  1650.  B.  R.  Paine  y.  Prtflflqr*  S«  P. 

ytr  Ley  Ch.  J.  b<it  if  (hty  yntt/pokt  frhfsttfy  td  a  inaB»  no  a€Uon  lies  for  them,  or  in  m  cturt  tpbiek 
itith  €9tmfam£€  of  fuch  pleaa,  thai  the  a<lioa  will  He  j  for  the  party,  by  reaibn  of  foch  wordt 9  aay 
come  into  troubk ;  but  charging  one  with  flat  felony,  and  charging  the  conftable  with  him,  it  not 
afiiooable,  bocaufe  it  ji  in  the  ordiniry  coiitfc  of  juiUce.    Godb.  340.  Trin»  ax  Jac.  B.  R.  in 

Thefe  wordi  r^,  jf  qh^  man  fays  to  another,  thou  iejtrveft  to  he  hanged^  no 
B^Md^.  aftion  lies  for  thcfc  words.  Trin.  4  Jac.  B.  R.  between  Hakb 
trava^ant  to  AND  *  MoLTON,  adjudged  \  for  thU  only  expreflcs  his  opinion  and 
ground  an      judgment  of  him.] 

ftCtion  upon,  JO-  ^ 

it  nor  being  ihewn  what  ad  was  done  to  de(enre  hanging.     YcIt.  90.  Heake  v.  Moulton,  S.  C»' 

S.  C.  cited  2  Mod.  163.  in  cafe  of  Townfend  ▼•  Hughes,  Hill.  18  U  29  Car.  2.  C.  B.  by  Atkina 

J.  as  not  a^ionable,  becaufe  it  was  only  his  opinion.  S.  C.  cited  Arg.  but  Page  and  Probyn 

.  faid  that  they  believed  it  nerer  was  determined,  that  to  iay  of  a  mia  that  ht  defuMnd  i»  i»  btngtd 
fir  rohlirg  on  the  kigivayf  would  be  alienable. 

H.  v;ti/  coxe  home  sga'Wf  if  he  (fcapti  the  gallows  \  for  he  bath  deferred  to  he  banged i  adjudged  not 
a^ionable  j  for  tliey  are  too  general,  becaufe  the  country  people  may  intend  he  defcrved  hanging, 
tlKHigh  he  never  committed  any  fdony.  Cro.  £.  470.  (bis)  pi.  30.  Pafch.  39  £Ks.  B«  R.  HaUand 
V.  Mabbs. 

Ifycu  bad         [  j.  If  a  man  fays  to  J.  S.  thou  art  a/curvy  badfeUow^  and  hajt    ' 
fkrt^'cMbad  ^^"^  '^^^  L/^''  which']  thou  defa-vefl  to  be  hanged^  no  a£tion  lies. 
be^nkMged   Mich.  1 1  Car.  B.  R.  between  Fisher  and  Atkinson,  adjudged 
hforenofw\    per  cur.  in  arreft  of  jud|;ment,  after  a  verdidl  for  the  plaintiff.] 

*  adjudged  ac-  *^  J      o  »  r  j 

tjonabk  {  for  it  ihall  be  intended  that  he  committed  an  offence,  for  which  the  penalty  of  death  «vas 
due  to  him.  Cro.  £.  62.  pi.  4.  Mich.  29  &  30  Eliz.  B.  R.  Donne's  cafe.'  1  Ibid.  Wray 
Ctid  that  where  A.  ^Tdtc  the  name  of  B.  upon  a  wall,  and  drew  a  gallows  upon  the  wail,  and  wrote 
further,  that  if  tb'a  maB  bad  bis  defer ts  he  Jhoyld  have  hem  banged  oh  thefi  gallons ^  and  adjudged 
aAionable* 

Yelv.  104.         [g.  If  one  man  fays  to  another^  you  are  no  true  fubjeB  to  the 

tot.  cufTthe  *'"^»  "®  a£tion  lies  for  thefe  words,  becaufe  they  arc  too  general; 

aaion  docs  for  pcrhaps  it  may  be,  becaufe  he  had  not  paid  his  fubfidies. 

not  lie  5  but  Mich.  c  Jac.  B.  R.  bctwcen  Smith  and  Turner,  adjudged.] 

if  It  had  ap-  "^  •'  »        j      B       j 

pcarcd  by  the  declaration,  that  the  words  had  been  fpoke  upon  any  difcoorfe  of  the  loyalty  of  the 
plaintiff,  then  the  opinion  was  otherwife.— Cro.  J.  202.  pi.  i.  S.  C.  and  adds,  and  thai  Ivfili 
frwe'y  adjudged  for  the  defendant;  for  it  may  be  intended  that  he  was  no  true  fubje^,  having  been 
fal(c  in  fome  office,  or  being  accountant  had  not  made  a  true  account,  and  being  laid  barely  without 
circumftances,  the  adlon  lies  not ;   and  fo  the  court  dUUnguiffied  it  from  the  cak  of  *  Sir  W*  Wal- 

grave  v.  Agas.  .  /  iA 

TbQu  art  an  untrtte  man  to  the  fttem^  is  not  koionable  if  fpoke  of  an  ordinary  fubje€t;  but  If  fpoke 
of  one  of  the  privy  council^  are  adioiuble$  per  Wray  Ch.  J.  Le.  336*  Tria»  32  Blis*  B»  R.  m 
pi.  469. 

•  Sec  (C.  b)  pi.  1.  S^  C. 

S.P.  but  no  C7-  If  ottc  man  fays  to  another,  thou  art  a  rogue^  and  an  arrant 
judgment,      rogue^  and  I  will  prove  thee  to  be  a  rogue,  no  a£lion  lies.     Mich.  41 

Jac.  Whitjepain  ▼.  Coke— —The  faying  to  a  man  that  he  !»  a  villain,  or  a  rcgae^  or  a  ^rarlet, 
or  the  Rkef  will  not  maintain  an  pfiion  j  for  tbey  are  ufual  words  of  choler  snd  pafitan.  5  Rep.  15* 
b.  Ml  the  cafe  of  Stanhope  v.  Blith,  per  cur.    Pafch.  27  Elis.  B.  R. 

*JT'  ^'  [8.  If  a  man  fays  to  another,  you  rogue,  you  are  a  traitorly 

Cv%ir  rl  ^^i*^^9  >'^"  cheated  your  father  of  all  that  ever  he  bad;  you  are  a 
s.  c.  ad-  branded  rogue,  and  have  held  tip  your  hand  at  tie  bar  i  you  defervcd 
th^^ntifF  ^^^i'^S*  and youJbalJ  be  hanged,  an  adion  lies ;  for  it  appears  that 
^Au/  ^c  intended  that  hz  wa»  branded  according  to  the  ftatute  [i  Jac. 

cap. 
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fcap*  7,]J  Mich.  23  Car.  B.  R.  between  Meake  and  Cubit  ad-  5«:-^'arkv. 
judged,  this  being  moved  in  arreft  of  judgment,]  tlierc^wai  ^' 

verdld;  for  jdl  the  words,  except  (traitorly  rogue.)  So  the  queftlon  was,  whether  (branded  rogue) 
woold  maintain  an  action ;  for  it  was  clear  thut  none  of  the  other  would,  becaufc,  as  was  infiiled, 
the  moft  that  they  import  is,  if  be  has  been  branded  for  a  ro^ue  by  i  Jac.  cap.  7.  then  his  punifh> 
ment  it  paft  j  and  fo  the  words  not  ad^ionable,  brcaufe  they  can  be  no  damage  ro  him.  But  adjudged 
for  the  plaintiff,  becaufe,  by  that  ilatute,  if  a  branded  rogue  wanders  agiin,  it  is  felony,  and  fo  the 
wordi  pQt  him  in  a  nearer  degree  of  fdony  xiAn  he  would  be  otherwife* 

f  9.  If  one  fays  to  another,  thou  art  a  rogucy  a  rufu-away  rogue ^  and  Sty.  220. 
didfi  run  awayfrofn  Oxford^  and  thou  art  a  rogue  of  record  at  Oxford j  j^i^wdit  S 
•  a£lion  lies  for  thefe  words ;  for  he  cannot  be  a  rogue  of  record,  c.  the  court 
if  he  be  not  convifted  thereof  upon  record,  according  to  the  fta-  »n^i>ncd  that 
tutc.     Trin.  1650.  between  Allesly  and  Mawdit,  per  curiam,  aafo^bie. 
this  being  moved  in  arreft  of  judgment.     Intratur  Pafch.  1650.  Butadjorna- 

Rot.409.]  ;"f- 

,  ibid.  221. 

adjornatar.— >^i&ott  art  a  rocue  and  a  'vegahtnd,  A!I  the  court  held  thcfe  words  not  aftionable.  Cro. 
£.  843.  pi.  23.  Trln.  43"£liz.  C.  B.  Robinfon  v.  Mellcr. 

10.  Tl^ere  is  a  nefi  of  thieves  at  Rippofty  and  Sir  %  B  is  the  tnaf  D.  75.  a.  pi. 
ter  of  them^  and  he  is  a  thief  himfelf     Adjudged  for  the  plaintiff.  *»•  y^^^\\. 
Dal.  9.  pi.  7.  Mich.  7  E.  6.  B.  R.     Bridges's  cafe.  Bu^gis^ilaa 

Bruges  ▼.  Warenford,  S.  C.  adjudged  accordingly.  ■  lit  kttpi  a  company  of  tbln/es  at  bis  mi//f 

mnd  1  will  not  grind  my  grlfi  there  as  long  at  they  are.  Adjudged  not  a&ionable.  D.  75.  a.  marg. 
pU  ai.  cites  Pafch.  5  Jac.  B.  R.  Sir  Wm.  Wray's  cafe. 

. 

11.  He  is  a  murdtrer  is  a£^ionabIc<     Mo.  29.  in  pi.  92.    Trin.  s.  P.  bjr 

3  EUz.  Anon.  ,  w"rh;  for 

there  are  fome  words  which  cannot  be  qualified,  as  murderer,  tbtef,  exitribner^  falfe  knave  \  and 
in  fttch  cafe  an  a£lion  will  lie.  But  contrary  where  fuch  words  ixtJpoUn  in  ajefiing  way*  Ow.  33* 
Trio.  7  Elis.  Winter  ▼.  Bamham. 

XI.  He  is  an  adulterer  is  not  actionable,  becaufe  it  is  not  pu-  For  the 
nifhable  at  common  law,  but  only  the  fpiritual  law.    Mo.  20.  pi.  common  |fw 

rri  •  T-f         A  cannot  djf- 

92.     inn.  3  JLliz.  Anon.  ^uf,  ^h^t 

fliail  be  faid  adultery.  Br.  A^ion  fur  le  Cafe,  pi.  2.  cites  27  H.  8.  14.  by  Fitzhcrbert  and  Sheliy 
clearly. 

13.  He  is  a  falfe  knave,  and  worthy  to^and  npon  the  pilhry.  The  -And.  12.  pi, 
defendant  juftificd,  becaufe  the  plaintiff  by  his  attorney  fworc  ^^cordjngly. 
falfeljr  that  his  debt  was  a  true  debt,  and  fo  caufed  lol.  due  to  ^Bendi. 
defendant  to  be  attached  according  to  the  cuftom  of  the  city  of  '55*  P*- 
London  \  and  after,  upon  iffue  joined  between  the  plaintiff  and  accordingly, 
defendant  upon  nil  debet,  it  was  found  for  the  defendant ;  and  and  the 
thereupon  the  defendant  fays  he  fpoke  thofe  words.     And  the  pj«»*»ngs— 
jttftification  was  held  good.     Mo.  77.  pi.  210.     Mich.  8  &  9  ^^^^  ^Ued 
Eli2.     Lucas  v.  Cotton.  Hct.  63. 

feetni  to  be ' 
S.  C— BatCro.  £.  31.  in  pi.  6.  Trin.  26  Eliz.  B.  R.  the  court  conceived  that  faying,  thou 

art  a  koave,  and  a  pillory  knave,  are  not  aftionabic Tbm  art  tbefaljffi  knave  in  all  EnghrJ. 

Dal.  89.  in  pi.  5-15  Elis*  cited  by  Catlin  as  adjudged  not  adionable,  in  the  cafe  of  Yaic  v. 
fioftock. 

Thou  art  a  knave  ^  ard  a  f'llhry  knave ;  rrmemhtr  tbou  jhouldjl  lave  been  fet  en  the  pVlory,  Adjudged 
for  the  plaintiff,  though  not  faid  he  was  fet  on  the  pillory.  Cro.  £•  u.  pi.  7.  Mich.  24  8c  25  Elis. 
C  B.  Browne  V.  Dawks. 

7/00  art  a  knave,  and  a  cheat' rg  knave ;  not  a£kioaalle,  unlefs  he  ihews  that  he  yns  of  fuch  a  trade, 
and  that  be  has  fpecial  loft  by  the  words.  Sid.  48.  pi.  S.  Mich.  13  Car.  2.  B.  R.  WcUen  v. 
Ipluiiba* 

112  He 
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• 
He  is  a  ehedtttti  knitve,  he  bai  theated  me  with  hraft-meney,     Refolved  that  to  call  t  traJefma^^  f 
thcAtf  an  z€t\on  will  I  e,  if  he  fp«ak&  of  his  profcfllon;    but  to  fpeak  it  generally  ic  will  not*     AM 
adjudged  for  the  plantlff,  who  wag  a  brpktr^  and  the  words  fpokc  of  his  profeflion.    Raym.  62.  Mich* 
J4  Car.  1.  B*  R.  Davies  v.  Jones*  Kcb.  393.  pi.  107.  S*  C  adjudged  for  ths  plaintiff, 

aifi. 

14.  Tbou  nvap  the  caufe  that  J*  S.  did  hang  hlsfifelfj  and  that  R,  N* 

did  cut  his  nun  throaty  and  thM  beginneft  with  n0  man  hut  th<M  undoefi 
him.     Not  aftionable.     Dal.  89.  pi.  5.   i5Eliz.  Anon- 

15.  If  thou  fjadjl  juflice  thou  hadftjiood  on  the  pillory.  Le.  1 27.  ia 
^1«  173.  Arg.  cites  it  as  adjudged  not  afiionable,  in  the  cafe  of 
Rylie  v.  Trowgrood, 

16.  At  u  a  thief y  and  B.  his  partaker*  The  tfhole  court  held 
the  wordanot  aftionable,  becaufe  too  general;  for  it  maybe  that 

C  41 7  T  ^^  plaintiff  is  hif  partaker  in  other  matters  \  but  if  the  words  had 
been,  that  B,  kno^vingA.  to  be  a  thief  was  his  partaker  j  there  the 
a£lion  would  have  lain.  Judgment  was  given  againi]:  the  plain- 
^ffl     4  Le.  24*  pL  74.  Pafch.  26  £Iiz.  Bluet  v.  Cooks. 

17.  To  fay  he  is  a  rogue,  or  a  variety  or  the  like,  fuch  words 
are  not  a£tioxuble.  4  Rep.  15.  b.  per  curiam  in  pi.  4.  Pafch. 
17  Eliz. 

'  S.  C.  dted  1 8.  ffg  hfith  but  one  manor ^  and  that  he  got  by  fwean'ng  and  for^^ 

per^cun  ^*  y«;^jr/«^,  is  not  a£^ionable,  though   plaintiff  counted    that  he 

Hill.  19  was  Vi  juf ice  of  peace  y  and  furveyor  of  the  Dutchy  of  Lancaflerj  a«d 

Eliz.  in  pi.  Jiatj  divers  other  ofHces  \  for  the  words  arc  too  general,  and  the 

s!  C,  cited  defendant  does  pot  charge  the  plaintiff  with  fwearing  or  forfwear- 
percur.Cro.  iug;  for  he  might  recover  a  manor  by  fwearing  and  forfwearing, 

^•.. .^3«  and  yet  he  not  be  procuring  or  affenting  to  it.     4  Rep.  15.  a.  bw 

Eli*'.  crB.  ph  4-  P*fch.  27  Eliz.  B.  R.  Stanhope  v.  Elitb. 

in  pi.  15.  -   See  (Z.  a)  S.  C. 

The  pUitttiff       ip,  Thoujhouldejl  have  fat  on  the  pillory  if  thou  hadfl  thy  deferts  ; 

i^s^ears^to  ^^  court  held  it  not  a£lionabIe,  becaufe  too  general.     And  An- 

be  nailed  t9  derfon  Ch.  J.  took  2l  diverfity  between  general  words  infamous 

the  pillory.  Jpoke  to  a  private  perjon,  and  when  to  a  public  officer  or  magiftrate, 

^ionSe.  ^^^  ^^^  private  perfon  is  not  Handered  with  particular  infamy,  but 

Cro.  £•  the  magiftrate  may  be  by  general  words.     Me.  243.  pi.  383. 

3«4-  pi-  6.  Mich.  20  Eli7.  Aaon.  - 

Pafch.  37  •  ^ 

£lia.  B.  R.  JenkJnfon  v.  Mayne* 

Tbottbafi  20.  Thott  haft  forged  my  hand;  per  Gawdy  and  Wray  they  are 

wniittg'  ^^^  aftjonable,  becaufe  too  general,  without  fhewing  to  what 

per  Wray  writing.     And  adjudged  accordingly.     3  Lc»  231.  pi.-  313.  Hill. 

•nd  Gawdy,  ^j  Eliz.  B.  R.  Anon. 

not  a^ion-      "^ 

able,  becaufe  uncertain ;  ^ot  if  the  declaration  be  with  an  fnnuew/o  fitch  a  deed,  then  it  had  been  gooi 
fnoui^h.  3  Le.  231.  pi.  313.  Anon*  ■«■  ^^Ti/ou  srt  a  forger^  not  a^ioiuble,  becaufe  not  £ud  ta 
Vhat  thing  j  per  Wray.   Ibid. 

2 1 .  Thou  art  a  concealer  of  felony,  and  it  lieth  in  my  power  to  hang^ 
tkfe.     Adjudged  aftionablc,  though  the 'word?  are  general,  and 
Ihcw  not  how.     Bulft.  148.  Arg.  cites  Rcwdam  v.  Tucker. 

22.  Thy  credit  hath  been  called  in  que/lionj  and  a  Jury  being  to  pajr 
vpon  ity  thou  foifle.lfl  m  a  jury  early  in  the  morning,  and  the  lands 
thou  bi/l  are  gotten- hy  Icwdpra^ices  ,•  adjudged  not  aftiQiiabIe,,thc 

words 
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Vords  being  too  general.     Cro.  E.  348.  pL  21.  Mich.  36  &  37 
Eliz.  B.  R.  Nichols  v.  Badger. 

23.  Thou  art  a  common Jiicher^  companion  of  cut-il^oaUy  feV.  All 
the  juftices  held  thefe  words  not  a£lionable.  Cro.  £.  554.  pi.  6. 
Pafch.  39  Eliz.  B.  R.  Goodale  v.  Caftle. 

24.  Tliou  art  a  corn-Jlealery  adjudged  a£lionable  \  for  it  fliall  be  ' 
intended  only  of  fuch  corn  as  might  be  llolen,  and  not  of  corn 
(landing.     Cro.  £.  583.  pi.  23.  Pafch.  39  £liz»  C.  B.  Anon. 

25.  Thou  art  a  murderer ^  and  a  bloody  felloiVy  cuid  I  am  afraid  of 
thee.     Adjudged  not  aftionable.     Cro.  E.  672.  pi.  32.  Pafch. 
41  Eliz.  C.  B.  Slade  v.  Allen. 

26.  He  is  a  hhodfucheTy .  and  not  worthy  to  Uve  in  a  commonivealth, 
and  his  child  not  born  is  bound  to  curfe  him.  The  court  held  that  no 
aAkm  lies.     Noy  64.  Thimmelthorp's  cafe. 

27.  You  have  bought  a  roan  flokn  horfty  knoiuing  him  to  bejlolen  $ 
adjudged  adionable*  Godb.  157.  pi.  212.  Mich.  6  Jac.  B.  R. 
Briggs's  cafe, 

27.  Thou  art  a  thief  murderer ^  villain ^  bloodfucher^  bankrupt  \    [4181 
adjudged  aftionable^  and  aiHrmed  in  error;  for  it  is  fufficient  if 

one  of  the  words  will  maintain  an  aftion.     Jenk.  301.  pi.  70. 
Trin.  8  Jac.  B.  R.  Luker's  cafe. 

28.  iV.  who  was  Solomon  Smithes  clerk ^  is  a  hnave^  and  a  rogue ^  Keb.  50.  pi. 
and  I  will  prove  ity  and  he  is  in  Newgate^  and  is  to  be  hanged  for  ?'  S-  C.  4d- 
eounterfeiting  the  hinges  hand  andfial;  adjudged  for  the  plaintiff*.  iWdfceiiS! 
Rayni.  17.  Trin.   13  Car.  2.  B.  R.  Nuttal.  v.  Page.  i6.thcec.ur 

agreed  chat 
tlie  words  are  a  diicft  aAinnadon,  and  that  what  feal  focver  it  be  it  Is  fcIoBf }  and  judgmrnt  for  cfaa 
fljiatiff. 

29.  The  plaintiff  married  the  daughter  of  M.  who  intended  to 
give  him  lool.  and  the  defendant  faid  to  a  3d  perfon,  he  is  a 
rogue  and  a  cheating  knave,  and  he  hath  cheated  his  motber^in'-law  out 
of  an  e/fate  in  Norfolk ,  and  I  wll  put  him  up  at  the  high-crofsfor  it  \ 
and  alleged  that  by  thofe  words  he  loft  his  mother's  good-will. 
The  plaintiff  had  a  verdi£k.  Bridgman  Ch.  J.  thought  thefe 
words  would  bear  no  a£lion  in  themfelves,  and  would  carry  no 
prefent  damages ;  and  the  mother  being  alive,  (he  may  yet  give 
the  lool.  and  her  intention  is  revocable,  thefe  words  in  them- 
felves  being  but  words  of  courfe ;  but  faid  they  would  confider  of 
it,  and  fct  a  rule  for  confequential  damages.  Cart.  i.  Mich. 
16  Car.  2.  C.  B.  Harris  v.  Porter. 

30.  Cafe,  &c.  for  thefe  words^  he  it  a  great  rogue,  and  deferves 
to  be  hanged  as  welt  as  Gale,  who  was  condemned  to  be  hanged  at  NeW'- 
gatefefflons,  and  of  his  further  malice,  he  bid  T.  S.J/ealwhat  goods 
he  couldj  and  he  would  receive  them.  Adjudged  not  adionable  ; 
for  the  fir  ft  words  only  (hew  his  opinio%  and  perhaps  he  might 
not  think  that  Gale  dcferved  hanging,  and  the  laft  words  were 
only  bad  advice,  but  no  a6t  done.  2  Jo.  157.  Trin.  33  Car.  2. 
B.  K.  Bufti  V.  Smith. 

31.  Tou  are  a  rogue,  and  you  broke  open  afbop  at  Oxford,  and  your  gj^.j^^    g. 
grandfather  Jones  brought  over  20/.  /•  nthke  up  the  breach  ;  adjudged  pi.  s.  So- 

H  3  for  «»»»  »• 
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Hottie,  s.     for  the  plaintiff:    Comb.  232.  Mich.  5  W.  &  M.  in  B.  R.    So* 
c.  It  WW  Howe 

moved  i(i        '""^  ^*  nowc* 

■rreft,  chat  breaking  open'the  boafe  wac  but  a  trerpaft,  and  making  up  the  breach  might  be  repaiiiag  | 

but  the  court  feemed  e  contra^  and  afterwards  gave  judgment  for  the  plaintiff. 


(H.  a)  Where  they  touch  not  Life  nor  Member. 

Hutt.  i4«  [x*  I^  o^^  ^^^  ^^y^  ^^  another,  that  he  hat  JioUn  a  certain  thing 
s.  C.  but  1  [the  ftealing  of]  which  is  hut  petty  larceny^  yet  an  a^on 

\x\^.  upon  the  cafe  lies 5  for  this  is  a  kind  of  felony,  and  a  great  flan- 

!^Soe  iz.'a)  der,  and  he  ought  to  be  whipt  for  thi^  by  the  law.     Contra  Mich. 

pU  14- s.c.  jy  &  38  Eliz.  B.  R.  between  Carter  and  Hunt,  per  curiam.] 

upon  the  cafe  lies  for  cail'tng  the  plaintifF  tb'itf^  and  that  he  ficlt  %  Jbtet  of  J.  S.  The  dtftmdMifali 
that  the  plaintiff  fide  the  fame  Jheepy  by  KvbUb  be  called  him  thief^  ai  well  be  might  \  and  good  per  cur. 
wrbcut  expre^ng  the  'oaiue  \  for  if  they  are  not  worth  izd.  io  that  it  it  only  petty  larceny,  and  no  H» 
lony  of  death,  yet  it  u  felony  in  its  nature:    Br.  A^on  far  le  Cafe,  pi.  j.  cites  27  H.  8.  2a. 

'Jhou  h^flkoien  bay  f rem  Mr,  BelPs  racks.  Hobart  faid  thft  judgment  (hall  be  given  for  the  pbia- 
tiff  f  for  it  has  been  lately  adjudged  in  this  court,  that  where  a  roan  was  charged  with  petty  Iar6eny  to 
iieal  under  the  value  of  12  d.  an  adion  will  lie ;  for  the  difcredit  is  not  in  the  ralue,  but  in  the  taking 
with  a  felonious  intent.     Win.  6.  Pafcfa.  19  Jac.  Welheriey  v.  Wells. 

[419]       • 

Hob.  i«4.  [2.  If  A.  fays  of  B.  hejlole  corn  out  of  my  barn^  though  it  might 
pi.  223.  \yQ  that  the  corn  might  not  be  worth  a  pennyy  yet  the  a£lion  lies  \ 
MaleV.        for  this  is  felony,  though  not  capital.     Hob.  Rep.  249.] 

Ketc,  S.  C— Het.  172.  Trin.  7  Car.  S.  C.  in  the  fame  words,  and  feemi  to  be  copied  from  Hob.— • 
Mo.  S83.  p).  1240.  Hill.  14  Jac.  Anon,  but  Ceems  to  be  S.  C.  and  adjudged  aAionable.— Poph. 
129.  Mich.  15  Jac.  B.  R.  May  v.  Kett,  S.  C.  adjudged  that  the  adion  would  lie;  but  if  he  hafd 
faid  that  he  hadfiole  bis  corn  generally,  it  had  not  been  a^ionable ;  for  it  might  hnte  been  gtowlog^ 
and  thfn  it  had  been  but  a  trefpafs.— ^Brownl.  2.  S.  C.  adjudjjed  for  the  plaintiff. 

•  Cro.  J.  [3.  If  one  man  fays  to  another,  that  he  has  the  great  pox,  an 

l[iiUe?scafc  *^^^^  upon  the  cafe  lies,  becaufe  this  is  a  great  flander  and  dif- 
s.  C.  but  '  gr^ce,  inafmuch  as  this  comes  by  fornication,  and  no  man  will 
fee  (Y.  a)  convcrfe  with  him.  Pafch.  15  Jac.  between  *Milner  and  his 
^lll^t  Ho^!  ^^^^  ^*  Reeves.  Hob.  Rep.  cafe  290.  between  f  Crittal  and 
219.  pi.  Horner,  adjudged  ^  the  words  being,  he  hath  caught  the  French 
*9'»  S.  C.  p^^^  a„j  carried  them  home  to  his  wife  :  for  the  flander  is  not  J  by 
^  ~~     '  reafon  of  the  ill  means  of  getting  it.  but  for  the  odioufnefs  of  the 

t  Fol.  44*    •    r  rx-       1  o  o     » 

^j^      J^.  mfedtion.] 

■■  -  Browni.  ix.  Pafch.  16  Jac.  Cruttal  v.  Hofener,  S.  C.  adjudged  for  the  p!ajnttff. 

Cro.  J.  144.  1^^.  If  one  man  fays  to  another,  thou  art  a  leprous  hnave^  and  a 
ty  the  name  ^^P^^*  ^^  aftioH  upon  the  cafe  lies  i  for  he  ought  not  to  come  into 
of  Taylor  v.  the  focicty  of  men  if  he  be  fo,  tliough  this  is  a  natural  infirmity. 
Perkins,  ad.  Hill.  4  Jac.  B.  R.  between  Taylor  and  Perr,  adjudged.] 

iudged  upon  ^  *'  »        j      o       J 

the  firft  motion  without  argument. --_Noy  117.  S.  C.  adjudged..  S.  C,  cited  Cro.  J. 

430.  pK  3.  in  Miller's  cafe,  by  the  name  of  Taylor  v.  Banks.— -S»  P.  admitted,  and  S*  C  cited 
in  the  cafe  of  Crittal  v.  Horner.     Hob.  219.  pi.  291. 

I"  •*'•.*•  [5*  If  one  fays  of  another,  that  he  has  the  fatlifig'fifknersy  "no  ac- 

fjchpoinr  t'o°  "«,    HiU.  4  Jac.  B.  R.  between  Taylor  and  Peer.] 

ippea^  in  any  of  the  books  tbeie  cited.w_See  (S.  *)  pi.  ai.  S.  C. 

[6.  If 
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[6.  If  one  fays  to  another^  tbm  art  a  ianlrtdpt,  no  action  lies ;  ^eetiiciiotef 
if  he  be  of  no  tradfj  nor  ufcd  to  buy  and  fell.     Trin,  2  Jac.  B.]     !lj^s'p. 

but  becaufe  the  declaration  did  not  fee  forth  that  the  plaintiff  was  of  any  myftery  or  uade,  it  vvas  held 
iofufiicient}   and  judgment  was  ftayed.     Goldib.  84.  pl«  5.  Pafch.  30  £iis.  A"irn  3cc 

(U.  a)  pi.  i8. See  the  notes  on  pi.  i. 

fy.  If  one  fays  of  another,  thou  art  a  common  barretor,  and  I  See(U.a) 
nvill  indiff  thee  for  it  at  the  next  ajftfes :  no  adion  lies  for  thefe  fj;  '^'^^ 
words.    Trin.  4  Jac.  B.  R.  between  Hake  and  Molton,  ad-  p" i{.      m 
judged.]  Yrfv*  9«>» 

Heake  t. 
Moulton,  S.  C.  adjudged  accordingly^  though  the  words  there  are,  thou  art  a  common  barretor,  en4 
Jleftrvtp  to  be  banged  \    for  the  words  (common  banetor)  is  not  any  flander,  the  offence  being  only 
llncable,  and  the  party  to  be  bound  to  his  good  behaviour,  and  founds  only  in  difgrace. 

It  feemed  to  the  court,  that  for  laying,  be  it  m  comrmn  barretor,  an  a^lon  does  not  lie  ;   and  there- 
fere  judgment  was  ftayed.     Cro.  E.  171.  pi.  11.  Hill.  32  Elis.  B.  R.  Proud  v,  Howes.  ■  m 

See  [S.  a)  pi.  ji.  and  (U.  a)  pi.  3.  If  fpoke  of  one  chat  is  not  an  attorney,  it  is  not  adionabl^ 

Agreed  per  cur.  and  judgment  ftaid.     Keb.  569.  pi.  19.  Mich.  15  Car.  i.  B.  R«  Ayer  t.  Steeply. 

[8.  If  one  fays  of  another,  thou  art  a  bawd^  and  dqft  keep  a  Noy  ny* 
baiodf-houfe^  a£lion  upon  the  cafe  lies ;  for  this  is  xnquirable  in  a  ^^^  jf 
leet  and  punifliablei  and  is  a  great  defamation.     Hill.  4  Jac.  B.  R.  Thone  v. 
between  Turnam   and  Thorne,   per  curiam,  38  &  39  Eliz.  3  p***^». 
B.  R.    Dame  Bartlet's  cafe,  adjudged,  Mich.  10  Car.  B.  R.  be-  ted,efp^ail 
tween  Arnest  and  Nichols,  adjudged ',  this  being  moved  in  ly  ihe  hav. 
arreft  of  judgment.     Intratur,  Mich,  10  Car.  27  iL  8.  14  B.  jjf^^'^'^'jj^'* 
per  Fitz.]  l^iaJLii4^ 

houfe  as  her  trade.  ■  ■  ■■  But  Cro«  1.  64 v  pi*  44*  Mich.  40  &  41  Eltc.  C.  B.  Anon,  ic  was 
*•  ruled,  that  for  laying  he  keeps  a  bawdy -houfe,  a^ion  does  not  lie,  for  by  the  common  law  he  is  not 
puni/hable,  but  by  the  cuftom  of  London ;  and  therefore  he  Ihould  hare  fved  in  the  fpiritual  eourt.  » 

Sti.  326.  Pafch«  1652.  Garland  ▼•  Yarrow,  adjudged  adiionabie.— Iff  Is  not  ^vortbf  to  betr  mn 
vffict  I  for  be  ke^s  a  hawdy-boup  in  Londin*  Adjudged  adionable.  Bulft.  1 38.  Trin.  9  Jac.  Sim^fin 
V.  Brook. 

Tbou  an  a  wbortf  and  a  bawd  to  thy  daughter j  and  keep^  a  bawdy -bw/c.  Sty.  326.  Arg.  cites  it 
as  adjudged  a^ionable.  Hill.  3  Car.  Elfcy  v.  Harrifon. 

Tom  are  a  fimp^  and  a  hawdy  and  fettb  young  gentlewomen  to  gentlemen.  The  court  thought  the 
words  not  adiionable,  becaufe  the  word  (bawd)  is  not  adionable,  without  faying  ihe  keeps  a  bawdy- 
houfe.     Sid.  438.  pi.  4*  Hill.  21  ft  22  Car.  2.  B.  R.  Cavel  v.  Birket.  ■■  Mod.  31.  pi.  76. 

Gavel  ▼.  Herked,  S.  C.  the  court  were  of  opinion,  that  taking  the  words  all  together,  they  explaiir 
one  another;  and  that  it  is  fuch  a  flander  as  if  true  ihe  may  be  indidled  for  it,  and  is  puniihable  at 
common  law.  And  judgment  for  the  plaintiff,  nifi,  &c.~— Vent.  53.  GavcU  v.  Buiket,  S.  C.  fjys 
the  court  inclined  that  the  adion  would  not  lie;  fed  adjomatur;  but  the  reporter  cites  Mod.  that 
judgment  was  given  for  the  plaintiff.  ^  P  . 

L  420  J 
[9.  But  no  a^ion  lies  for  faying,  thou  art  a  bawd,     Mich.  38,  Adion  lies 
39  Eliz.  B.R.  per  curiam.  Trm.  8  Car.  B.  R.  between  f  Hicks  ^rwd'^cUher 
AND  HoLLiNGHEAD,  per  curiaxn,  in  a  writ  of  error,  but  the  judg-  at  common 
ment  affirmed  for  other  words.     Hill.   15  Jac.  B.  R.  between  J*^,  or  by 
$  Sir  Wm.  Read  and  his  wife  plaintiffs.]  j\ *^  ***  b  "^ 

/  A£lirn  fur  le  Cafe,  pi.  2.  cites  17  H.  8.  14. 

■f*  Cro.  C.  161.  pi.  5.  Tria.  8  Car.  B.  R.  S.  C.  but  dubiutur  as  to  the  word  (bawd.) 

It  was  agreed,  that  to  fay  a  woman  is  a  bawdy  will  not  bear  an  action  ;  but  to  Uy  ft>e  keeft  a  baw4y. 
t>oufe^  will.  Mar.  2i«.  pi.  449.  Trin.  18  Car.  Chambers  v.  R\ley.  ——It  was  agiccd  that  the 
word  (bawd)  is  not  a^ionable,  and  confequently  calling  one  fo  by  circumlocution,  is  not  as  where  the 
words  were,  tbou  baft  taken  ^s,  of  x  whores  ar.d  1  rogues  to  help  them  to  a  cUan  pair  ofjbee'iy  and  I 
will  have  thee  carted  for  i/.  Sid.  241.  pi.  a.  Pafch.  17  Car.  1.  B.  R.  Ward  v.  March.—' 
See  tit.  Prohibition  (N)  pi.  1%.  and  the  aotes  there. 

X  Cro.  J.  461.  pi.  9*  S.  C.  the  words  were,  tbou  art  a  fbrfwtm  whore,  and  an  old  bawd\  and 
adjudged  not  aQiooable.  , 

7b9n  art  a  bawdy  and  a  pocky  bawdy  and  I  will  root  thy  whores  out  rftby  houfe*  Twifden  con« 
ceived  the  words  oot  adionabic ;  but  curia  e  contra  ^  and  judgment  for  the  pUiatiff.  Keb.  315.  pi.  36. 
Tma*  14  Car.  a*  B*  R«  Rogeri  v.  Cocke. 

H4  [10.  If 


4^0  Z^iOM  [for  Words.] 

Cro.  c.  [  10.  If  a  man  fays  of  T.  S.  who  is  a  foldier,  te  is  a  pifnp^  m 

I?  c.'^Tudg-  ^"  a^ion  brought  for  thcfc  words,  if  the  plaintiff  avers  that  in 
mentftiyed.  Lotidofj^  wherc  the  words  were  fpoken,  and  in  places  adjoining 
- — S.  C.  thereto,  a  pimpjlgmjles  as  much  as  if  he  had  faid  he  was  a  common 
C7  in  cafe  ^^^^  ^^^'^^  fJicited  ivomcn  to  inrotit'mency  with  men^  the  a£lion  lies 
of  Gavel  V.  for  thefe  v'ci'-ls  upon  this  declaration,  becaufe  fuch  comnlon 
Burket,  as  fcawd  may  be  indifted  for  this  offence.  HilL  lo  Car.  B.  R.  bc- 
no^a^iion*^  twecn  DiMMOCK  AND  Fau'set,  per  Cro.  &  Bark,  contra  Jones, 
would  ije  for  that  the  a£tion  llfsj  but  it  was  adjourned!  Intratur  Mich,  lo 
calling  one  c^r.  Rot!  1 48.  But  Patch.  11  Car.  this  wa?  moved  again;  and" 
pimn.L—  then  the  court  was  divided,  and  no  precedents  could  be  found 
Koy.  85.  of  any  indi£tment  for  fuch  an  ofiencCj  but  only  for  keeping  a 
Whiuon'      bawdy-houfe.] 

fays  it  was  much  debated,  whether  the  words,  thcu  grf  a  pendar  to  y,  S»  were  a^iooabk  at  *•"*** Till 
law  'j  but  it  was  agieed  that  a  fuit  nugfi%  be  brought  for  them  in  the  fpiritual  court. 

Roll.  Rep.  1^1 1.  If  a  man  faya  that  J,  S.  is  a  wttcbj  and  I  nxtill prove  tim 
Louis V."*  fi '  ^"^  Ibavefeen  him  and  his  imps  and  evil  fpirits  in  tbi  night  ap» 
Cook  S.  C.  pear  ta  me^  and  he  did  *  bewitch  my  child;  an  a£Uon  upon  the  cafe 
^j*«*«?*  f^  lies  for  thefe  words,  though  he  does  not  charge  him  to  hare  done 
— Cra!i!  '  *"y  damage  to  any  perfon,  by  which  he  ftiould  he  punifliable 
399.  pi-  5.  within  the  ftatute  of  witches ;  for  It  is  a  great  defamation  to  be  a 
Ta  ^^  s  'c  ^^^^^'  ^^7  Reports,  Mich.  1 3  Jac.  B.  R.  between  Loars  and 
tj'ihe'jiame  CooK,  adjudged.] 

•f  Loyd  T.  Cook  in  the  exchequer  chamber,  all  the  joftices  and  barons  held  the  words  not  wBdmaA>le,^ 
for  to  fay,  tbou  art  a  wUcbf  has  been  often  adjudged  not  adtionable ;  and  the  adding,  I  have  feeo  dvy 
imps  and  fpiriti,  is  only  fancy,  and  not  triable  j  and  fo  no  caufe  of  flander.  Whcttfore  f  judgment 
was  reverfed.  ■        ■  3  Bulft.  74.  Lowes  v.  J.  S.  adjudged  in  B.  R.  ibr  the  pfauatiff,  but  re* 

verfeJ  afterwards  in  the  exchequer-chamber. 

*  Cro.  J.  is  (tinbewitch.)     And  Roll.  Rep.  is  (unwitch.) 

t  [  421  ] 

BrownJ.  14.  fi2.  If  onc  fays  to  another,  thoi/'ari  a  witch,  and diif/f  bewitch 
s.  c.  held  pjf^  an  action  lies.  Contra  Mich.  17  Jac.  B.  between  Uinch 
'^LfZ     AND  Heale.  adjudged.] 

lie*     For  he  might  bewitch  him  by  filr  words,  or    fair  looks. 

rboubafifa-  ^ij.  Jf  a  man  fays  to  another,  that  Jhe  facrifced  one  of  her  chiU. 
^Hldto  'tL  ^^^'^  ^^  ^^■^^  devily  to  the  intent  to  bewitch  his  mother^  an  aAion  upon 
dtv\l\  ad-  the  cafe  lies  ;  for  invocation  of  fpirits  is  punifliable  by  the  flatute 
judged  not     ofwitchcs.    Pafch.  ic  Tac  B.  R.  between  Lock.  AND  Lock,  ad- 

alienable.       •    j      j  i 

Poph..i8.   jwdged.] 

Pafch.  15  Jac  B.  R.  Anon,  fecms  to  be  S.  C— -Sec  ((^a)  pi.  i.  S.  C. 

See  tit.  Pro-  [14.  If  one  fays  to  another,  that  he  is  a  witch j  or  the  fin  of  a 
hibidon  (N)  ,^,;^jj    no  adion  lies  for  thefe  words  (becaufe  it  lies  not  for  the 

pl.  z.andthc  '     ^     ^  \       nr     t>  t        n 

notes  there,    lalt,  as  it  l«:cms.)     My  Reports,  14  Jac.  J 

•^  '  j"  '  [15.  :}:  If  one  fays  to  another,  that  he  is  a  witchf  no  a£lion  lies, 
J  ^'^^',  becaufe  it  is  a  common  word  of  pafEon.     Hill,  ij  Jac.  B.] 

2.  Le.  30.  pi.  34.  Trin.  3oFliz.  B.  R.  in  rafe  of  Clark  v.  Green  Arg.  cites  the  cafe  of  Smith  v. 
Morrice  30  Elir.  that  the  word  (witch)  is  not  aftionahlc.  — —  S.  C.  c  ted  Codb.  34.1.  in  cafe  of 

Shotier  v.  Emmet. Rcfolved  per  tot.  cur.  that  the  word  (witch)  is  too  general,  and  will  not  bear 

an  a£lion.     P Jnj.  aq?.  Trin.  20  Jac.  B»  R.  Anac  Kcighfs  cafCi  '  —Sec  tit.  Prohibition  (N) 

pl.  2.  in  the  m>tes  there  S.  C. 

[i6-  But 


aaion«  [for  Words.]  42f 

f  i6.  But  if  one  man  fays  to  another,  tiou  art  a  wiub,  and  an  ^^^rt^ 
htchanter,  and  thou  did/l  bewitch  the  children  of  J,  S.  a£^ion  upon  j^llrJ^nl 
the  cafe  lies ;  for  he  ihews  his  intention  to  be  that  he  is  a  true  /bived  dm 
witch,  and  [that  the  words  were]  not  fpoke  in  a  paffion,  and  that  ^**«  ^^!^ 
he  has  done  an  injury  to  a  man.     Hill.  15  Jac.  B.]  aWe*  foT' 

Gawdy  faid,  if  he  bewitches  men,  (6  as  they  die,  it  is  felony ;  if  he  ufes  witchcraft  in  any  other 
manner  he  /hall  ftand  on  the  pillory,  fo  that  tt  it  a  (lander  in  every  refped,  and  a  good  caufe  oT 
adion  J  and  adjudged  for  the  plain* iff.  Cro.  E.  571.  pi.  9.  Trin*  39  £iiz«  B.  R.  llogers  v.  Gra- 
vat.  If  the  words  are  only  (witch  and  inchanter)  no  a^ion  lie«;    but  if  it  be  added  (an^i  haft 


the  plaintifiFy  becaufe  it  is  coupled  with  an  aft  donc>  Tou  inebanted  my  built  and  madebim  run  mad 
fh^t  the  ttmrncMy  \%  not  aftionablc.  Sid.  4^4.  pi.  4.  Mich.  }i  Car.  2.  B.  R,  Seamor  ▼.  Moar« 
■  »~Lev.  276.  Seamon  t.  More  S.  C*  accordingly. 

Tb^u  (irt  a  nvtteb^  4n  hicbantery  a  necroiftanc^,  and  a  ftctrery  ttud  tbereby  waft  tbe  death  ofwn 
^Jbmd*     Adjudged  aft ionable.     Cro.  £.  312.  pU  2.  HiU..36  £liz.  B.  R.  Fortefcue  v.  Hext. 

Ht  is  a  vfitcbf  and  bewicbtd  imp  bujbond  to  deatb  ;  for  be  made  bis  fiffure  in  ^^x,  and  roafied  it 
every  day  by  tbefirty  until  be  roaf.d  my  bujband  to  death.  It  was  objefted  that  the  reafon  given  iheiit 
It  a  vain  conceit,  and  fo  no  reaion  for  calling  him  a  witch.  But  the  words  were  held  very  h<»i«<iy|^ 
and  adjudged  aftionable.    Ceo.  £•  312.  pt.  2.  Hill.  36  Elit.  B.  R,  Fortefcoa  v.  Hext. 

[17.  If  one  fays  of  another,  thou  art  a  for cerer  and  inchanter  ^  no  if*f^fth  bp 
ftAion  lies  j  for  forcery  or  inchantment  is  only  cozenage,  as  for-  ^^^^^ 
tune-tellers,  &c.  Mich.  7  Jac.  between  ♦  Bevies  and  Mutton,  wfubcrafi^ 
adjudged,  Trin.  24  Car.  B.  R.  between  f  Yates  and  Linden,  *»ew  not  ac- 
adjudgcd  in  arreft  of  judgment,  that  no  a£lion  lies  for  thefe  L^'^otpiT 
words,  Jbe  is  a  forcer er  and  a  luitch^  andean  witch  and  unwifcb;  fbe  34.  Trin. 

is  a  white  witrhm  and  can  witch  and  unwitch.  Intratur  Ti,.^.  c^.  1^  Eii«.  B. 
•p.**    ^r^^  T  R.  Clark  n 

Kot.  301.]  G,^, 

.,  ..  *  2  Brownl.  276.  Mich.  7  Jac.  C.  B.  feemi  to  be  S.  C.  by  the  name  of  Payn  t* 

MvTTONy  and  agreed  by  aU  the  juftices  tl^t  the  aftlun  does  not  lie. 

^  f  All.  37.  Hill.  23  Car.  B.  R.  S.  C.  Judgment  agaioft  the  pbintiflT;  becanfe  flte  is  not  ae- 
cofed  of  any  ofiienoe  againft  the  ftatute— — Sty.  47.  S.  C.  adjudged  not  aftionable.  p 

[18.  If  one  fays  of  another,   thou  art  a  witch^  without  more  JSccpl.  u. 
wordsf  no  a£lion  lies.     Mich.  B.  R.  between  J  Lewis  and  Cock,  jcroTT' 
adjudged  that  the  a£tion  lies ;  but  this  was  after  reverfed  in  the  150.  pi.  lu 
exchequer-chamber  in  a  writ  of  error.     Contra  Mich.  3  Jac.  B.  R.  ^•'^  4  jg|e* 
between  ||  Edwards  and  Usely,  adjudged.]  ^/  ^^ 

Oufley  S.  C.  Tbou  art  a  vfitcbf  and  I  will  f  rove  thee  a  witch  ;  alT  the  court  held  that  the  aftion  wdl 
lies,  efpedally  the  words  being  fpoken  fioce  the  ftatote  which  makes  every  witchcraft  felony  |  uA 
judgment  for  the  plaintift'.— —  Nay*  ^2.  in  cafe  of  Stone  v.  Roberts  cites  S.  C.  as  adjudged  aftion* 
able.  she  ia  a  witch,  held  aftionable.     Cro.  J.  639.  pi.  i.  Trin.  20  Jac.  B.  R.  in  cafe  f£ 

Hnnn  v.  Porter. 

[[19.  If  one  fays  of  another,  he  hath  bewitched  my  wear^  and  I  2  BtowbI. 
can  take  no  -filb^  no  adion  lies.     Mich.  7  Jac.  B.  faid  to  be  ad-  *J^'  *"  ^^ 

.,._•'•''  '  •*  of  Payn  V. 

judged.]  Mulloo  S. 

*  P.  cited  to  hafc  been  adjwdgai* 

[20.  If  a  man  fays  of  a  woman,  thou  art  a  bawdy  and  haji  be*  Cio.  C 
%lfitched  me,  an  a£tion  lies  not  for  the  word  bawd,  but  for  the  other  J^'*  P|v5* 
words  it  lies.    Trin.  8  Car.  B.  R.  between  Hicks  and  Holling-  thefe* woi4i» 
SHEAD,    adjudged  in  a  writ  of  error.     Intratur,  Hill*   7  Car.  ^s.  fly 

Rot.  765,]  ^'jizt » 

'    ^  -*  andjwetry,) 

Jones  and  Crooke  held  that  the  aftion  well  lies  for  the  laft  words  (and  haft  bewitched  him),  and  they 
(ceteris  abfentibuO  made  a  nilc  that  judgment  be  affirmed. 

13  [«.  u 


424  aafon*  [for  Words.] 

Cro.  c.  [21.  If  one  fap  of  another,^  is  a  tvttch^  and  a  very  Jfrong 

S.  c.  id!**  "witchy  no  a£iion  lies.    Mich.  8  Car.  B.  R.  between  George 

jornatur.  AND  Hakvt,  the jpoftea  ftaid  in  arreft  of  judgment ;  and  after, 

^1*^6  s*^  fciKcet,  Mich.  9  Car.  this  was  adjudged  agamft  the  plaintiff  per 

and  all  the  *  ^'^^^^  curiam.     And  fome  of  the  judges  thought  there  no  puniih- 

»>urt  feria-  ment  of  witchcraft  was  at  the  common  law  (  and  if  he  be  not 

tiradcliiraed  charged  with  any  aft,  it  is  not  within  the  ftatute  of  i  Jac.  and 

•ioas^'that  ^^  word  (ftrong)  does  not  inforce  the  other  words.] 

adion  lies  not  for  caUing  one  witch,  withont  aUegiag  fome  ad  done  by  her ;  hot  if  it  he  £iid  that  ibc 
bewitched  any  nuUy  or  any  thing*  it  wcUUei*— —  Jo.  325.  pi.  a.  S.  C*  held  that  no  adion  lies* 

Cro.  J.  600.  [21.  If  A.  fays  to  B.  thou  art  a  foiicb  ;  for  thou  dxdft  hemtcb  my 
Snyf'stradl  ^f^«f  ^''''j  aftiou  lies,  though  he  did  not  accufe  him  of  having 
ling,  s.  c.  it  done  any  harm  to  the  milk.  Mich.  18  Jac.  B.  R.  between  Mar- 
wai  objeaed  tij,  ^nd  Stodding,  adjudged,  this  being  moved  in  arreft  of 

that  it  was      .     ,  ^  -,  '        J      «>     '  e 

iofenfibie;     judgment.  J 

for  a  feme  cannot  hava  milk  of  cowa,  bvt  it  is  her  hn(band*a;  and  it  may  be  intended  it  was  the  milk 
in  her  bfeafts,  and  that  being  doubtful  it  it  not  adionable  j  wherefore  the  conrt  would  advife. 

/  • 

Cro.  C.  [23.  If  A.  fays  to  B.  thm  art  a  witch  ;  for  thou  didfl  benoitch  my 

iJic'hfl'^'  ^'w/A^r'/  drink^  and  what  wilt  thou  have  more?  and  we  will  frrove 

Car.  B.  R.  her  [thee]  one  befire  we  have  done  with  her  [thee]  an  afiion  lies« 

Hughs  V.  Mich.  4  Car.  B.R.  Intratur.  Trin.  4  Rot.  1063.  adjudged,  this 

^mrtobc  ^^"g  nioved  in  arreft  of  judgment.] 

S.  C.  and  all,  befides  Wbidock  J.  conceived  that  the  action  lies,  and  adjudged  for  the  plaintiff.  ■ 
^.  197.  pi.  11*  S.  C«  adjudged  accordingly. 

6x0.  C.  [24.  If  A.  fays  to  B.  thou  art  a  witch  i  I  will  male  thee  fay  God 

s"c  b'  ih  f^'^  ^y  ^^^^^y  ^  was  forced  to  have  my  mare  charmed  for  thee^  no  ac- 
nlme  of  *  ^ion  lics  for  thefe  words,  becaufe  for  the  word  witch  no  aAion 
Bitxon  V.  lies  without  more  words,  and  the  other  words  are  not  adionable ; 
Dagcr,  rule    *  f^^.  j^  j^  ^^^  ^^Ij  ^j^own  what  is  intended  by  the  words  (/  mil 

was  given  to  ,        ,        ^      ^^    t  r^  ir-i  *« 

ftay  judg-  make  thee  fay  Qrod  fave  my  mare ;)  for  m  the  country,  where  the 
went  until,  words  were  fpoken,  it  is  ufual  for  men,  when  they  pafs  by  cattlCs 
^*  to  fay  God  fave  them^  othcrwife  they  are  taken  for  witches;  and 

L  423  J  for  the  other  words  (I  was  forced  to  have  my  mare  charmed  J  ^  this 
implies  that  he  procured  another  to  charm  her  to  prevent  the 
witchcraft.  Mich.  9  Car<r  B.  R.  between  Boxham  and  his  wifb 
V.  Dangers  and  his  wife,  per  cur.  in  arreft  of  judgment.  In- 
tratur Trin.  9  Car.  Rot.  1 155.] 

[25.  If  a  man  fays  of  A.  S.  ^e  is  a  witch,  and  is  conviBed  at 

this  qfftfes  (innuendo  Lincoln  q/^fes,  &c.)  and  J.  5.  was  bound  fir 

her  appearance^  an  a£iion  lies  for  thefc  words>  for  it  {hall  be  in* 

fmm^km,  ->  tended  a.conviftion  for  fuch  witchcraft,  for  which  fhe  might  be 

t  fol.  46.    iiicliftcdj  for  elfe  f  (he  could  not  be  convi£led  thereof  at  die  af- 

^   ^  '  **  fifes  -,  and  therefore  a  great  flander.     Mich.  9  Car.  B.  R.  between 

*  Hill  and  Johnson  adjudged,  this  being  moved  in  arreft  of  judg- 

^  ment.     Intratur  Hill.  8  Car.  Rot.  1203,] 
Cro.  Crf  [26.  If  one  fays  to  another,  thou  art  a  witchf  and  a  fhong  . 

474.  pi.  s.    ttvitch^  and  hafl  bewitched  me  and  my  aunt ;  and  therefore  I  will  not 
jornatur. '      marry  him^  an  aftion  lies  5  for  this  implies  a  witchcraft  to  his 

; ibid,  perfon,  which  is  withiu  the  ftatute,  as  well  as  if  to  his  goods; 

^  and 


SlSiantf  [for  Words.]  44.23 

«fid  it  (hall  not  be  intended  that  he  intends  a  bewitching  by  love,  480.  pi.  i. 
as  it  was  obj^fted.     Trin.   13  Car.  B.  R.  between  Ceely  and  *djudgcdper 
Hopkins,  by*3  judges  contra  Croke,  who  inclined  that  the  a£lion  {^^  p^uhltiff! 
did  not  lie,  this  being  in  arreft  of  judgment.     Intratur  Pafch.  jo.  397.  pi. 
13  Car.  Rot.  171.  and  after  Mich.  13  Car.  judgment  was  given  ^-  ^9^^  ^» 
accordingly  for  the  plaintifF  per  totam  curiam,  juftice  Croke  mu-  s.°c.  ad- 
nata opinione  ;  and  they  faid  that  the  procuration  of  unlawful  love  judged  ac 
is  within  the  ftatute  alfo.  1  cord|ngiy.-. 

tvitcb*    Judgment  was  flayed.     Sty.  ti«  PaTch.  23  Car.  Helie&a's  cafe« 

[27.  If  A.  fays,  that  B.  made  a  libel,  ivhlch  was  made  of  A,  in 
m)ritingy  an  a£^ion  upon  the  cafe  lies  for  A.  againft  B.  though 
the  making  of  a  libel  is  not  an  offence  that  concerns  life  or  mem^ 
ber,  but  only  a  fine  and  imprifonmenc  in  the  Jlar^chamber,  or 
upon  an  indictment  at  the  common  law.  Mich.  1 3  Car.  B.  R« 
between  Sir  William  Russebl  and  Ligon  adjudged  and  agreed. 
And  the  queftion  was  only  upon  the  declaration,  whether  that 
was  good,  becaufe  it  was  not  {hewn  what  was  the  effe£t  of  the 
libel.  But  nota,  that  there  it  was  put  in  the  declaration,  that 
the  plaintiff  Sir  W.  B.  was  a  juftice  of  peace.  It  was  ended  by 
compofition.] 

[28.  If  one  fays  of  another,  thou  art  a  witch f  and  didfi  bemtch  8.  C«  To. 
mj  cattle,  or  my  mare,  a&ion  lies. .  Mich.  14  Car.  B.  R.  between  J^J,^'* 
Smith  and  Coker  adjudged  per  curiam,  without  queftion^  in  were,  that 
twoaflions.    Intratur  Trin.  14  Car.  Rot.  1498  and  1499O  th<mandthf 

vfife  did  hi" 
witcb  m  wuaru    And  adjudged  for  the  pUintlff. .  Cfo.  C.  5x2.  pi.  7.  S.  C.  nQudged  for  the 

plaintiff 

tbou  d'ldfi  htwttcb  my  cattU,  or  my  cbUd  \  there,  becaufe  an  a£fc  is  fuppofed  to  be  done*  an  adSoa 
will  lie  for  the  words.  Godb.  341.  pi.  435.  io  cafe  of  Shottcr  v.  £mmet»  cites  Pafch.  44  £lis« 
Lowe  s  cafe. 

Sbe  ii  a  vfiichf  and  by  h«r  meant  J  bfi  a  mnre^  eoh,  and  otbtr  cattlty  held  adionable.  %  Roll.  Rep. 
S6.  Fafch.  17  Jac.  B.  R.  Bancs  ▼.  Murton. 

Tbou  art  a  wtubf  and  dldfi  hewttcb  my  child.  The  words  (hall  be  taken  in  mitiori  fenfu,  as  that 
thou  haft  bewitched  him  with  pleafore.  Godb.  341.  pi.  435.  cites  Trin.  21  Jac.  Mellon  ▼.  Hem« 
«■—  Sid.  53.  pi.  18.  Mich.  13  Car*  2.  B.  R.  Twifden  J.  cited  Adamfon's  cafe,  in  which  wert 
taken  all  the  differences  as  to  calling  a  perfon  witch,  and  that  it  was  held  that  to  fay,  thoo  art  a  witcby 
is  not  a£tionable ;  but  to  fay  thou  art  a  witch,  and  haft  bewitched  my  mother's  milk,  drinki  hogs, 
ftc.  children,  [is  adionabJe.]  But  that  to  fay  (thou  art  a  witch,  ard  bafi  hewifbtd  J,  S,)  qusre 
jf  this  be  adionable,  becaufe  he  may  be  captivsited  with  the  amiablenefs  of  the  perfon  ot  the  plaiaciflTp 
Ac.  And  fo,  by  fome,  the  difhrtnce  is  between  faying  that  ihe  has  bewitched  a  thing  which  hat  finfi 
and  a  thing  which  hat  ntnt* 

C424] 

[^29.  If  one  fays  to  another,  the  devil  appears  to  thee  every  night  Hob.  129. 
in  the  likenefs  of  a  blade  horfe,  and  thou  conferrefi  with  him;  and  E^'^^f^ 
whatjoever  thou  dofi  ajk  he  gives  it  thee  ;  and  that  is  the  reafon  tbou  jjdged  for 
hajl  fo  much  money,  an  a^ion  lies  for  thefe  words.     Hob.  Rep.  the  piaintiar. 
159.  and  17a.  between  Marshall  akd  Steward  adjudged.]       •'^SS?*' 

Jac.  S.  C.  adjudged  accordingly. Mo.  868.  pi.  1204.  S.  C.  adjudged  accordinglyi  by  reafon 

of  the  words,  (thou  confcrreft  with  him  \)    for  this  is  felony  by  the  ftatute  of  1  Jac.  ^S.  P* 

by  Coke  Ch.  J.     3  Bulft.  74.  Mich.  1 3  Jac.  in  cafe  of  Lowes  t.  J.  S.— -^Tihiii  dtfi  work  hy  mcrom 
Inancf,  aadd^  werk  ky  the  devii»    Adjudged  adionable.     Yelv.  150*  Mich.  6  Jac.  B.  R.  Anoiu 

V      [30.  In  an  aAion  upon  the  cafe,  if  the  plaintiff  declares  that  All.  20. 
the  defendant  faid  to  the  plaintiff,  in  prcfencc  of  divers  peribns,  JJ^^^^. 
/  do  count  thee  to  be  a  witch ;  and  at  another  day  after,  that  the  s'  cVTd- 
dcfcndant  requeued,  and  greatly  defired  to  have  the  plaintiff fearch^  \^H^  **»« 

f      the  words 
*^'    didnotim. 
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port  any  ic.  gj .  and  thereupon  the  plaintiff  demanded  of  the  defendant,  ^rhy 
ai)y*oftncc    ^*  would  havc  hifti  fearched  \  to  which  the  defendant  anfwered> 
with'm  che     hecaufs  I  do  accufe  you  to  be  a  witch^  the  a£lion  does  not  He  upon 
|atutc — — .  ihig  declaration,  becaufe  partly  it  is  not  alleged  that  the  laft  words 
a?  Car.  *     which  wcre  fpoken  at  another  day,  were  fpoken  bi  the  hearing  of 
B.  R.  NuUs  others  ;  and  then  it  ihall  be  intended  to  be  fpoke  at  a  private  con- 
s*  p'^'h^w    f^'^^"^^  between  themfelves  \  and  fo  thefe  words  of  no  force  to 
accordingly,   niaintain  the  a£)ion,  and  if  they  were  of  force,  and  well  alleged, 
and  feems  to  yet  it  Cannot  appear  that  he>  intended  that  he  was  fuch  a  witch, 
le  the  S.  C.  ^y  j^^^j  tcats,  or  had  any  familiarity  with  the  devil,  or  had  done 
any  other  thing  to  draw  him  witliin  the  corapafs  of  the  ftatute  of 
t  Jac.  of  witches f  but  that  he  defired  to  have  him  fearched  for  his 
latisfo^ion.     Mich.  22  Car.  B.  R.   between  Marchant  and 
Ahamson  adjudged,  upon  great  debate,  after  a  verdift  for  the 
plaintiff.     Intratur  Pafch.  22  Car.3 
fty.  to6,  [31*  If  A.  the  wife  of  B.  fays  of  C.  a  female-folc,  C-  did  Se^ 

Mkh.  1649.  ^itch  my  good  man^  andjhe  is  a  witchy  and  I  will  prove  itj  and 
covrt*  being  therenpon  C.  brings  an  a£Kon  againft  A.  and  B.  her  hufband  for 
Glided,  »t  thefe  words,  and  diere  was  an  innuendo  after  the  words  (my 
2^  •ti^*^  good  man)  viz.  innuendo,  the  faid  B.  the  hufband  of  A.  now 
jrgttment.  ^"^  of  the  defendants;  and  though  it  was  obje£^ed,  that  it  is  not 
^   mh^   1^  certain  who  was  intended  by  the  words,  my  good  man,  yet  this 

•  Foi.  47.  is  a  common  phrafe  *  in  the  country  for  a  hufband^  whereof  the 
^«  >   •-'  court  is  to  take  notice.     But  it  was  adjudged  upon  this  reafon, 

bv  all  the  court,  that  this  implied  that  fhe  bewitched  a  man,  and 

iz  one  fays  of  another^  that  he  has  bewitched  a  man,  witliout 

naming  any  man,  an  adtion  lies,  and  here  (he  fays  that  fhe  had 

bewitched  a  good  man,  and  if  (he  bewitched  any  man  it  is  felony 

within  the  ftatute  i  Jac-  and  therefore  the  adion  lies  in  this  cafe. 

Trin.  1650.  between  Adston  plaintiff  v.  Hunter  and  Isabel 

his  wife  defendants^    adjudged,   this  being  moved  in  arred  of 

judgment.] 

S.  F.  per  32.  A£lion  upon  the  cafe  for  calling  him  vitleifty  the  defendant 

cv.4Rep.  ^/rf  that  the  plaintiff  i/  his  vilUin^  without  Javiag  and  not  fran^^ 

Faick.  %7      where  he  pleads  to  the  perfon ;   but  contra  if  he  had  pleaded  it  m 

jXiz,  in  pi.   har  ;  for  the  writ  fuppofes  that  the  plaintiff  is  frank,  which  Jha/Itc 

^  accord-     anfiuercd  in  a  har^  or  a  negative;  contra  to  the  perfon.     Br-  No- 

nability,  pi.  47.  cites  15  E.  4.  32. 
'    .  33.  Men  cannot  have  their  cattle  going  upon  the  co,mmony  iut  John 

Barber  and  bis  children  will  kill  them  with  Barber's  dogs.     Adjudged 
a£tionable  in  C.  B.  but  reverfed  in  B.  R.     D.  118.  b.  pl>  79* 

*  C  425  ]  Mich.  2  &  3  P.  &  M.  Hawley  v.  Barber. 

s.  C.  cited         34.  Thou  maintainejt  fuch  afuit,  cited  by  Popham  C3i.  J.  Cro.  E. 

« ad\i?cd'  ^^7-  P^-  7-  ^^^^^^'  3?  ^'^^'  ®-  ^-  ^°  *^*^^  ^^^  adjudged  aaion- 
aaiooabte.     able  upon  good  f  deliberation,  •  in  cafe  of  Sir  Hen.  Portmak  v. 

Mo.  428.  in  Stowell  5  for  maintenance  is  unlawful  and  odious, 
pi.  597. 

n^tfcl,  W  35*  ^^  ^^  witchy  thou  old  whorcy  leave  off  thy  witchingy  or  dfe 
dejrt':%  19  be  thou  Jhalt  be  hanged  orburnedy  if  I  can  do  it^  Held  not  a^ionable* 
^T'*".      Hutt.  122,  Hill.  12  Car.  Soufer  v.  Burton. 

sbnf  iM4t  mf£S  tpfgidfor  a  wluA.    The  whole  court  agreed  that  to  Sty,  thoa  art  ft  witcli,  and  dcfcrrM 
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Itt  be  hange^i  it  a^ionablc»  becaufe  the  words  (and  defervcft  to  be  hanged)  explain  what  manner  ^ 
witch  he  intends,  and  then  whether  Arthur  was  hanged  or  noc,  is  doc  material.     Sid.  53.  pi.  it* 

Mich.  13  Car.  a.  B.  R.  Dacy  v.  Clinch. — Raym.  35*  Dacy  ▼•  Linch.  S.  C.  adjudged  for 

the  plainti/r.  -— Tmk  are  a  vfircb,  mid  I  w'dlfmear  it,  and  if  you  croft  mt  too  much,  I  will  bargjtm 

for  it.     The  words  (1  will  hang  you  for  it)  (hews  what  witch  he  intends }    and  judgment  for  th« 

plainti^.     Lev.  255.  Mich.  20  Car.  a.  &•  R.  Sbagter  ▼.  Pairis.  .—Sid.  386.  pi.  18.  Siaytcr 

▼.  Davis  S.  C.  accordingly- ^^Tbom  art  a  witch,  and  I  v>M  make  tiee  Juffer  for  a  wittbm 

Poweli  J.  held  that  the  words  /hould  be  taken  in  mitiori  fenfu,  and  that  the  word  (fufier)  is  wholly 
uncertain,  as  to  what  manner  of  fufFering  was  intended ;  but  the  other  3  juftices  gave  judgment  ftf  thii 
plaintiff.     3  Lev.  394,  395*  Pafch»  6  W^  5e  M.  in  C.  B.  Stephens  v.  Corbin.'  Comb.  246* 

S.  C.  in  B.  R.  fays  that  Eyre  J.  conceived  the  words  actionable,  but  the  other  3  juiUccs  e  conua* 

36.  Tim  art  a  regratcr,  anddidjt  regrate  by  filling  at  lis,  v)hen 
thou  bougbtefi  at  10/.  held  not  a£btonable,  it  being  not  malum  in 
fe^  nor  carrying  a  fcandal  in  it)  nor  importing  any  crime  that 
expofed  to  lofs  of  life  or  limb ;  judgment  for  the  defendant.  2 
Show«  32«  pL  24*  Hill.  30  &  31  Car.  2.  B.  R.  Scoble  v.  Lee. 

37.  N.  B.  It  may  be  impertinent  to  add  any  thing  more  as  to 
witches  or  witchcraft,  jcc.  fmce  the  (latute  of  9  Geo*  2.  cap,  5. 
f,  3.  ena£lS)  that  no  proficution  JbaU  he  againft  any  perfonjhr  'witch-^ 
crafii  fircery^  inchantmenty  or  conjuraiioHy  or  for  charging  another  with 
fuch  offence* 

(I.  a)  For  jidjeSllve  Words. 

f  I.  iF  a  man  {ays of  J.  S.  he  is  a  bafi  beggarly  bankrupt^inavej  an  Oro.  C, 

^  a£lion  lies;  for  tliis  is  all  one  as  if  he  had  faid  he  is  a  bafe  |^^  P^*  '* 

beggarly  knave,  and  a  bankrupt.     Mich.  10  Car.  B.  R.  between  s!  p.  di«B 

Stile  and  Finch,  adjudged  per  curiam;  this  being  moved  in  not  appear. 

arreft,  upon  a  variance  between  the  writ  and  .....  and  held  per  T^*^ 

.    '      f.  ,  *         art  a  hattk* 

cunam  ail  one.  J  ruff -knave  i 

the  court 
doubted  if  they  were  aOionabte  or  not*     Cra.  E.  S43.  pi.  23.  Trin.  43  £Uz.  C.  B.  Robinlba  v. 
Metier. 

TLott  art  a  bankrupt -rogue ,  and  aceonnttd  a  ewrnnon  knave,  not  adlonablCf  the  platntiflT  being  neither 
i&erchanc  npr  txadefman.     Cro.  J.  424.  pi.  7.  Pafch.  15  Jac.  B.  R.  Loyd  v.  Pearfe. 

t [   426   ] 

.  [2.  If  one  fays  to  another,  who  is  a  trader,  thou  art  a  bankrupt  ♦  Cro.  J. 
knavfy  an  a<3ion  upon  the  cafe  lies  againft  him.  Pafch.  i  Jac.  2^^^^'j'** 
B.  adjudged.  Dubitatur,  &c.  Pafch.  44  Eliz.  B.  R.  between  judged  for 
Grey  and  Weston.  Fafch.  12  Jac.  B.  R.  between  •  Selby  the  piainriff. 
AND  Carrier,  adjudged.  Mich.  7  Jac.  B.  Trin  8  Car.  in  the  T^^^^^q' 
exchequer-chamber,  between  Beare  and  Rowe^  adjudged  per  adjudged  ac- 
totam  curiam,  in  a  wilt  of  error  ;  for  here  bankrupt  is  not  an  ad-  tordingiy.— 
jcd^ive,  but  Tifuhjlantivey  and  knave  another  fubftantivc.]  ^^^'  ^''^:^ 

S«  C.  accordingly. ■  S.  P.  doubted  Cro.  £.  %^y  pi.  23.  Trin.  43  Ells.  C.  B.  Roblnf^n  t. 

Meller. Cro.  £.  911.  pi.   23.  Mich.  44  &  4$  £iiz.  B.  R.  W'orlverllon  v.  Meres,  S.  P. 

adjii<i£ed  that  the  afiUtn  Liy,  he  fliewing  that  be  was  a  merchant ;    and  affirmed  in  a  writ  of  error. 
— S.  C.  cited  Roll.  Rep.  2z.  in  cafe  of  Selby  and  Carrier,  as  adjudged,  and  affirmed  m  error. 
'  ^  A  tanner  brought  a^ton  for  Tayingi  thorn  art  a  baahupt^knmte^  held  not  a^iooabie ,    but  ^xrc. 
Brownl.  1 6.  Mich.   14  J^.  York  v^  Cecil. 

So  Qibe  it  a  bavkrt/ft-Jiaie,  though  the  defendant  juftificd  for  that  the  plaintifi^  had  been  formerly  a 
bankrupt,  bqcaufe  he  does  not  allege  chat  he  (till  cantiaut^  b.  Cro.  J.  578.  pi.  7.  Trin.  jS  Ja«. 
B.  R.  Upiheer  v.  Betts. 

So  of  bankrupt -ro^ue,  adjudged  adionable.  Cadb.  151.  pi.  196.  Pafch.  5  Jac.  C.  B.  Langiey  v. 
Colfon.  ■  S.  P.  where  the  words  were  fpoke  of  a  Aoamakcr,  adjudged  aAtoaabIc;  ,for  tjc  addi- 
tion of  rogue  is  an  agftravAtioo.  Cro.  C.  31*  pL  i*  Pafch.  %  Car.  C.  B.  Crampe  v.  Bamc.  ■■  ■  «■ 
Htftc  X24,  lii*  P^vh.  10  Car.  Dawavi  P«Uair«  S«  P«    ■■        Sec  (K.a)  pi,  a. 
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rw  mrt  a  Unkrufi-fuiikf  btU  atdionaUt ;  for  dw  word  bjokrapt  m  Itfdf  ii  oot  an  adgcQite^  an^ 
the  joining  it  with  wrub  sloes  not  main  it  fnch,  bat  it  fluU  be  takoi  at  if  he  haJ  faid  you  are  a  ikrob, 
and  alio  a  bankrupt  j  and  judgment  accordingly.    Sit.  75.  Hill.  23  Car.  B.  R.  Wilfon  t.  Crow. 

^«  of  traitor'kiiav*f  becaufe  here  are  2  nooni  ;  otherwifc  if  the  woids  are  s  tratteroitt  J^ntftw,  there 
the  vRMds  are  npt  a^onable^  becaufe  the  adjet^ive  word  has  itference  to  the  fobftatttWc  i  per  CoJcc 
ChJ.  to  which  the  wbdc  court  agreed  clearly.     2  Bolft  a  10.  in  cafe  of  Selby  v.  Carrier. 

Tmv  trt  «  hmtkmft'kiutve^  and  «  fociy  hMttn^  and  let  them  that  fiand  by  tear  witneff,  and  I  wS 
frwe  it.    Adjudged  for  the  pl^tiff.    Cro.  £•  99.  pi.  i.  Trin.  30  £lis.  B.  R.  Inglebath  v. 

J* 


8.  P.  Cm*        [3.  If  a  man  fays  to  a  merchant,  tbot/  art  a  bankruptly  Itnavty  no 

J*  345*  ^*  a£iion  lies ;  for  this  is  but  as  much  as  to  fay,  thou  art  a  bankrupt'- 

of *ScU»y  V.  '^^^  Inave^  and  is  not  a£tionabIe»    Pafch*  5  Jac.  B.  between 

Canier.  AND  Perkins*  per  curiam*    Contra  Co.  4*  lo.l 

*— Godb. 

2$i.  pi.  196*  Pafch.  5  Jac.  C.  B.  \ti  cafe  of  Langley  v.  Colfon,  the  words  were,  thou  art  a  bank* 
suptly  knave,  aad  eanji  mt  he  traBed  in  hondemfw  a  groatp  adjudged  not  aQionable.'  ■  Sid.  103.  pL 
io»  Hill.  14  fc  1 5  Car.  z.  B.  K>  in  cafe  of  Booth  v.  Seele,  the  court  admitted  the  words  bankroptiy 
knave  to  be  adionable.^-— Lev.  90.  Booth  v.  Leach>  S.  C.  It  was  faid  by  AUea  that  the  words 
(bankruptly  knave)  had  been  adjudged  adionaUe. 

See  (B.  b)  [4.  If  one  fays  to  another,  thou  art  a  murderous  quean^  no  aAion 

pi*  2.  s.  c.  jj^g  £^j.  ^^{^  words,  becaufe  the  words  are  adjedivdy  fjpoken* 

Hill.  1 1  Jac.  B.  R.  Pett's  case,  adjudged.] 

7W  art  g  [5.  If  one  fays  to  another,  thou  art  afieal-Jhuep^  and  a  JleaUcaif, 

Af/rAj'"'!  and  partner  Huitb  a  coiner ^  an  a&ion  lies  for  the  words  fteal-lhecp 

timai^.  "V  and  fl;eal-calf>  though  they  are  adjeftively  fpoken  5  for  in  fenfc  it 

Bttift.  303.  18  as  much  as  to  iay  thou  art  a  dealer  of  iheep»  and  a  l&aler 

Car.**B.'R.  ^^  calves.    Mich.  5  jac.  B.  between  Aston  and  Goffe  per  cu- 

Pajret  v.  riam.] 

Parret. 

So  Qf /beep-thief f  it  was  argued  that  thefe  words  were  well  onderftood  tn  the  country  where  fpoken^  aoi 
where  they  are  hid  to  be  fpoken,  via.  in  Weftmoreland,  and  adjudged  a^ionable.  2  Boiil.  145* 
Mich.  II  Jac.  Steeneman  v.  Richaidfon. 

•  Cfo.  C  ^(J.  If  a  man  fays  of  J.  S.  where  is  that  long*lodtedy  Jbag^hairef 

b!  R.^S.'cI  ^if*ff^dering  rogue  ?  and  hnng  ajked  what  per/on  be  intended  tberebj^ 

adjudged  ac-  be  anfwers  the  faid  J.  S,  an  adion  lies  for  thefe  words,  though 

oordingiy.---  they  ate  adjeAive  words.    Trin.  9  Car.  B.  R.  between  *  Green 

7?Mfch.9.*  ^^^  Lincoln;  this  being  moved  in  arreft  of  judgment  upcMi 

Car.  B.  R.  fuch  a  declaration,  and  ftaid ;  but  Mich.  9  Car.  judgment  wa« 

^^\^  'ff  given  for  the  plaintiff  per  totam  curiam,  praeter  Bark,  who  fecm- 

perfotlTur.  ^^  ^  contra.*   Intratur  Hill.  8  Car.  Rot.  1252.     But  it  was  faid 

..-^All.  by  ferjeant  Hendon,  that  it  was  adjudged  in  B.  this  term>  that 

61.  Pafch.  an'adlion  lies  for  thefe  words,  thou  art  a  murdering  knave,  bc- 

S^R^in  tweenf  Wilson  and  Minshawe,  which  Intratur  Pafch,  8  Car. 

the  cafe  of  B.  Rot.  724.     But  there  the  words  were  further,  and  if  it  had 

0»dh<luf     ^^^  '^^^  ^^  "^^»  ^^^  ^*^^  ^^^  hanged.] 

S.  C.  cited  by  Roll  Ch.  J.  at  adjudged  aaionable.— See  (H.  b)  pi.  ir.  S.  C. 

■f  S.  C  cited  Cro.  C.  318.  pi.  11.  at  adjudged  Hill.  7  Car.  C.  B.  betifeen  WiUba  ft  Meaioat 
■■  I    S.  P.  cited  by  Henden  as  adjudged  in  C.  B.    Jo.  316.  pi.  y. 

rf*  ^'* ' o  ^•7'  ^^  ^^^  ^*y^  *^  another,  thou  art  a  coney^atdnng  cheating 
l^ He  is  a  '  '^'5/»  ^^  adion  lies  for  thefe  words  5  for  this  is  as  much  as  if  h^ 
regaef  mhefe  had  faid  thou  art  a  thief,  and  a  coney-catcher,  and  cheater.  Hill. 
repie^  a «-   p  Car.  B.  R.  betwectt  Bedhead  and  Smith,  adjudged  j   this- 
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.being  moved  in  arreft  of  judgment.    Intratur  Trin.  9  Car.  B.  R.  «  coniy^ 
Roc  1248-]  ''"'*''^  J 

^     •*  rogue,  and 

a  cgt'purfe  rogue*    Judgment  quod  qnerens  nil  capiat  per  breve.     Palm.  lo.  Mich.  T7  Jac.  B.  It» 

TrevUlian  V.  Betty. Cro.  J.  536.  pi.  i.  Betts  v.  Trevanian,  S.  C.    It  was  argued  that  the  firft 

words  (he  ii  a  rogue)  are  but  woHs  of  fplecn,  and  the  fublequent  words  tely  upon  the  word  (rogue,) 
and  ape  but  additioni  and  adjcdives  co  that  word  ^   adjudged  not  adlionablc  ■   a  Roll.  Rep.  01  • 

Biett  V.  Trc^'illian,  S.  C.  but  fccms  not  very  clear. 

Cheating  knan/e,  fpolccn  of  u  lime-bumcr,  or  of  any  man  of  any  trade  or  profciliont  in  reference  t9 
Jiit  trade,  isadionablej  admitted.  Lev.  115.  Mich.  15  Car.  a.  B.  R.  in  cale  of  Terry  v.  Hooper. 
—>— Raym.  87.  S.  P.  by  Windham  and  Twildcn'^J.  in  S.  C. 

[8.  If  one  fays  to  another,  thou  art  a  falfe^  for/worn  Huhort"  'J'hutartd 
thief,  an  aftion  lies  for  thefe  words.     Mich.  14  Car.  B.  R.  be-  ^^/>  f'^ 
tween  Coke  and  *  Brampton,  adjudged  in  a  writ  of  error  upon  •  FoI,  48.^ 
a  judgment  in  Ludlow,  and  the  firft  judgment  afErmed  accord-  ■     -^     ^ 
ingly.     Intratur  Trin.  14  Car.  Rot.  1494.  J  a  mam- 

ftoorti  tb'uf^ 
judgment  was  arreted  upon  the  pleadingt,  fo  that  whether  the  zG\on  lay  or  not  is  not  determined. 
Brownl.  6  Hill,   i  Jac.  Smailes  v.  Belt.— S.  C.  cited  by  the  namcof  Sinall  v.  Bell,  Hob.  Ja6.  ii 
fl.  156. 

l^bou  art  s  main-fwcm  lad,  adjudged  a^onable.  Hob.  ix6.  pi.  156.  Trin.  14  Jac.  Slater  vw 
Franks. 

9.  G.  u  a  couzen'wg  knave  ^  and  fo  I  have  proved  him  before  my  And  by 
lord  mayor,  for  felling  me  a  faphire  for  a  diamond,  the  a£lion  docs  Manwood, 
not  lie.     Hutt.  13.  cites  26  Eliz.  in  the  exchequer,  Gittings  v.  ^^^'J^f\^ 

Redferve.  a  ccuxenlng 

iuave,  and  baft  cooxened  tne  cf  500  /.  no  a£^ion  lies,  which  the  court  agreed.     Ibid. 

He  it  a  etxenirg  knavt ;  for  he  bad  me  to  Coventry,  and  there  coxened  me  of^os*  adjudged  adionablej 
bat  the  judgment  was  reverfed  in  the  exchequer-chamber.  3  Le.  171.  pi.  222.  Mich.  29  Elia.  B.  R* 
Middlemore*s  cafe.  ■  S.  P.  cited  Arg.  Hutc.  52.  as  adjudged  in  cafe  of  Middlemore  v.  Warlow* 
«  S.  C.  cited  by  Wray  Ch.  J.  by  the  name  of  Warker  v.  Middlemore^  Cro.  £.95.  pi*  7*  and 
faid  that  judgment  was  given  for  tKe  plaintiflf  in  B.  R.  and  th«t  a  writ  of  error  was  then  pending  thereof 
in  the  exchequer- chamber,  but  never  was  moved;  for  if  it  had,  they  would  not  have  given  judgment* 
And  the  reporter  fays,  nota,  Trin.  30.  that  judgment  was  reverfed  in  the  exchequer-chamber.^—* 
S.  P.  accordingly.  Mo.  261^  pi.  410.  Pafch.  30  Eliz.  George's  cafe.—. — Cro.  E.  95.  pi.  7.  George*t 
cafe,  S.  C.  accordingly.  Hutt.  14.  George  v.  Whitlo^k,  S.  C.  accordingly.         S.  P.  ad- 

judged not  a^ionable,  and  judgment  affirmed  in  the  exchequer* chamber,  and  it  is  faid  that  our  lat» 
taket.no  notice  what  a  cozener  is*     Hutt.  14.  Hill.  30  Eliz.  B.  R.  Walcot  v.  Hind. 

He  wasfuitor  to  a  %oideno  in  5.  and  coxened  her  of  her  money,  in  procuring  falj'e  "jiitnejfcs  to  coiun  ber^ 
adjudged  not  adHonabie.     Ow.  47.  Trin.  30  Eliz.  Gilbert's  cafe. 

He  is  a  very  bad  fellow  ;  for  ke  made  J»  5.  drunk  in  the  r.igbt,  and  ccuzened  him  of  tea  maris  ; 
not  adionable.     Goldfl).  125.  pi.  12.  Hill.  43  Eliz.  Somcrftaile's  cafe. 

TboM  art  an  arrant  knave ;  for  thou  baft  couxened  all  Coventry,  fpoke  of  a  merchant,  and  cited  by 
WiUiams  J.  Bul^.  173.  to  have  been  adjudged  not  a^ionable. 

And  in  the  principal  cafe  there  the  words  wete,  he  bath  cf^uzened  the  eirl  rf  H,  of  as  much  as  be 
(innuendo  the  plainti^  is  ivortb,  not  adionable,  thpugh  the  piaintifFwas  high  flicritff  of  the  county, 
and  a  juftice  of  peace.     Butft.  172.  Trin.  9  Jic.  Tut  v.  Kerton. 

Tom  area  couzening  knave,  and  did  ccuzen  me  of  1200/.  at  o'e  time,  and  that  tvas  in  making  an 
account  in  the  year  1648,  being  fpoke  by  defendant  who  had  been  cfaitn.r  in  trade  with  the  pliinrifFy 
adjudged  adichablej  and  fo  by  Roll  Ch.  J.  it  would,  had  the  co^aitnerdiip  continued.  Sty.  3SS. 
Mich.  1653.  Townfend  v.  Barker. 

Your  mafter  is  a  couzening  cheating  knave,  and  a  rogue  to  bcof,  ard  cuTuned  and  cheated  all  the  pa  j/B^ 
(innuendo  the  pariih  of  W.)  and  all  perfms  be  deals  with,  not  adllonable,  and  judgment  flawed. 
Show.  iSi.  Mich.  2  W.  8e  M.  Tamlin  v.  Hamlin. 

He  is  a  couzening  knave,  andVpoes  by  couzenage,  adjudged  not  a^ionable,  though  fpoke  of  a  knigbt^ 
and  one  oi  the  gentlemen  of  his  m^e(^y*s  pi  ivy -chamber.  Godh.  234.  pi.  407.  Mich.  15  Jac. 
B.  R.  Sir  Wm.  Bronker^s  cafe.— — Cro.  J.  427.  pi.  i.  Sir  >Vm.  Brunkard  v.  Segar,  S.  C. 
Mountague  held  that  the  quality  of  the  perfon  ought  to  be  confiJci-cd ;  but  the  other  jufViccs  doibceu, 
and  willed  that  precedents  be  fearchcd.— — S.  C.  cited  per  cur.  Cro.  J.  619.  (bis)  Mich.  iS  J^c. 
B.  R.  in  pi.  9.  that  fuch  words  were  not  adlonable. 

10.  Rebellious  and  traiterous  knave.     It  was  infilled  that  rebel- '^''-••'■♦■•!y 
B0U8  may  be  upon  a  proclamation  of  rebellion  out  of  chancery,.  ^fil'^^^J*, 

or 
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able,  and  lb  or  othcT  couitSj  and  whcti  rebellious  and  trailserous  are  coupled 
l^mraHn  together,  they  arc  of  the  fame  fenfc.  But  per  cur.  adion  lies 
c.  B.  sM.  not  for  the  words  (rebellious  knave,}  but  (traiterous)  being  joined 
J03.  pi.  10.  -^^jtii  jt^  a£lion  lies ;  *  and  the  plaintiff  had  judgment,  vro.  E. 
"scJ.^a^    >7i-  Pl-  14-  Hill.  32  Eliz.  B.  R.  Ward  v. Thome. 

B.  R.  Booth  ▼•  Seelc— M^Lev.  90.  Booth  ▼.  Leach,  S.  C.  trduiorly  rogues  the  court  Taenied  that 
the  words  axe  aOionable.-*Keb.  439.  pK  2S«  S.  C.  adjornatur.  Ibid.  469.  pi.  77.  Judgment  for 
theplaitttiff,  nifi,  Sec. 

rhtntartM  |  j.  Adjc£livc  words  are  actionable,  when  the  adje^ive  pr^umu 
titevmz  an  a^  committedj  and  alfo  when  it  fcandalizes  one  in  bis  office^  ot 
held  iaion-  JufiBiott^  or  in  the  trade  by  which  he  acquires  his  living  ;  as  if  A. 
able,  becaufe  favs  that  B.  IS  a  perjured  knave^  there  muft  be  an  ad  done,  of 
Hft^flnTj"  otnerwife  he  cannot  be  perjured ;  fo  if  he  fays  of  an  officer  or 
and  fo  for  judge  that  he  is  a  corrupt  officer  orjudge^  adtion  lies  for  both  caufes; 
the  wordf,  as,  firft,  bccaufe  it  impncs  an  a£k  done ;  and  adly,  it  is  flan- 
^ww^ir  Serous  to  him  in  refpeS  of  his  office  j  per  cur.  4  Rep.  19.  a. 
tttgut^  and    Mich.  44  &  4S  f^liz*  B.  R.  in  pi.  15. 

/  cwld  hang 

tbttm  S'id.  373«  pi.  r^.  Tnn.  20  Car.  s.  B.  R.  Collier  v.  Burrel.— ^2  Keb.  377.  pi.  36.  Col- 
lier T.  Bourn,  S.  C«  accordingly.  1  he  court  #ere  of  opinion  that  the  words,  (buggering  rogue} 
were  adionabk.  AU.  61  •  Pafch.  '24  Car.  B.  R.  Chappie  ▼.  Goodhoufe;  fed  adjornatur. ^-^-* 
J^er  3  juftices,  thieving  rogue,  imports  an  a^,  but,  thlnifli  n>gue|  only  aa inclliiation,  and  therefore 
inclined  that  calling  the  plaint! ft*,  thieving  rogue,  &c.  was  a^ionoble^  but  Charleton  e  contra. 
Freem.  Rep.  279.  Pafch.  j6Si.  C.  B.  Dorrel  v.  Grove. 

•  Cit).  J.  12,  j8i//  fwhere  it  does  not  imply  an^  aB  done^  but  an  inclination 

cfVtfch^^i  only  to  an  a£i,  which  does  not  fcandalize  the  party  in  the  duty 

Tac.  s.  P.  of  any  office  or  function,  or  in  his  trade,  there  an  aflion  does 

fecnaiadinit-  not  He  \  as  by  faying  that  he  is  ^feditious  or  *  thievi/h  knave,  which 

%.  Hiidie!^*  ^'^  ^^^  import  any  aft  done,  but  an  intent  or  inclination  only  to 

don.  it,  which  is  not  punifhable  by  the  common  law.     4  Rep.  19.  b« 

S.  p.  Arg.  Mich.  44  &  4c  Eliz.  B.  R.  per  cur.  in  pi.  ci. 

laid  to  have  ^  *^  mt     j         , 

been  adjudged.  2  BuUl.  138.— S.  P.  by  Jones  J.  Lat.  47.  Adami'a  cafe.— — S.  P.  per  cur.  Sid. 
373*  Trin.  20  Car.  2.  B.  R.  in  pi.  3.— «-But  to  fay,  thou  art  a  thiivijb pirate,  is  actionable;  per 
Jones  J.  Lat.  47.  Same  dilTerence  taken  and  agreed  per  tot.  cur.  IaI.  Raym.  Rep.  236.  Trln. 

9  W.  3.  C.  B.  in  cafii  of  Oiboni  v.  Poole. 

Cro.  J.  120.       1  J.  Words  fpoken  of  a  church-j^arden  were,  viz.  ihoa  hajl  j^- 

adjuVg^  for  j^^^^^h  pr^fi^^^^^  ^^^  ^^  i^^  vifitation,  Williams  and  Ychetton 
the  defend-  held,  that  becaufc  the  words  wctK  adjeftively  ^oke^  and  fike- 
ant  per  tot.  ^if}*  not  (hewing  what  thing  he  prefented,  fb  as  it  JSfttght  appear 
it*did^ to"**  *^  ^^^  court  to  be  within  his  charge,  and  prefentable  by  him,  the 
appear  that  aftion  did  not  He ;  but  Fenncr  faid  nothing,  &  adjornatur.  Cro. 
he  was         J.  go.  pi.  3.  Mich.  3  Tac.  B.  R.  Stile  v.  Heath. 

iworn,  nor     .  ,        . 

what  he  fworCy  fo  as  he  might  commit  perjury;  nor  that  it  was  in  any  judicial  proceeding.  Cro.  J. 
120.  pi.  T.  Trin.  4  Jac.  B.  R.  Sill  v.  Heath.  Yelv.  72.  S.  C.  per  Fennei^  Yclvcrtoo,  and 

Williams,  abfirnte  Popham. 

14.  Thou  haft  thievijljly  taken  my  money  out  ef  my  purfe*  Not 
aclionable.    Yelv.  72.  Arg. 

15.  Thou  haft  dealt  traitoroujly  with  J.  S,  is  not  a£Uonable.  Atfr- 
But  Yelvcrton  J.  made  it  a  qusere,  if  the  words  were,  tbou  b^ 
dealt  traitoroujly  with  the  king.     Yelv.  72.  Mich.  3  Jac. 

16.  Thou  art  a  rogmjb  knave  and  a  thief.  Per  cur.  though  this 
is  fpoke  in  the  adje^ive  fenfe^  yet  the  word  (tliief)  here  is  a  dif- 

tiiia 
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ftitEt  Word  by  itfelf,  and  fcandalous.     And  judgment  for  the 
plaintiff.     2  Bulft.  134.  Mich,  ii  Jac.  Baily  Vi  Maynard. 

17.  Tbou  art  N.*s  hackney ^  (innuendo)  /&«  art  a  thievijh  nvhon 
and  a  pocky  nvborif  aud  I  nvili  prove  thee  a  pocky  ivhore.  Adjudged 
not  a£iiQuable,  becaufe  fpoken  adje£tively.  2  Roll.  Rep.  71* 
HiU.  16  Jac.  B.R.  Gulford's  cafe. 

*  18.  Aftion  lies  for  faying  of  a  merchant)  he  is  a  broken  mer^  q^^  q^ 
chant f  it  being  all  one  as  the  calling  him  a  bankrupt.     Agreed  per  317.  pi.  14* 
tot.  cur.    Jo.  321.  ph  5.  Trin.  9  Car.  B.  R.  in  cafe  of  Leycroft  ^'  ^-  '** 
y.  Dunkin.  ^- ^• 

19.  Thou  art  a  perjured  prieft.  Adjudged  a£bionable  ;  for  the 
words  muft  mean  that  he  was  guilty  of  perjury,  for  which  hp 
might  be  indi£led.    Sty.  6  Hill.  21  Car.  Hogg  v.  Vaughan. 

20.  Thou  art  a  bafiard-bearing  whorej  and  hadff  two  bqftards  by  a 
butcher ;  and  I  will  prove  it.  It  was  objected  that  the  words  were 
fpoken  of  a  feme  covert,  who  cannot  have  a  baftard.  At  another 
time  Roll  Ch.  J.  agreed,  that  if  {he  were  married  at  the  time  of 
the  words  fpoken,  ihe  could  not  have  a  baftard,  but  afked  why 
they  (hould  not  be.  a£lionable ;  for  the  words  purport  that  ihe  was 
not  married  when  fhe  had  the  baftards,  and  the  jury  have  found 
for  the  plaintiff,  and  judgment  for  her  nifi.  Sty.  424,  425. 
Mich.  1654.  Stevens  v.  Afl:. 

21.  Tou  are  a  thieving  rogue^  and  get  your  living  by  filching  and  Thom  haft  ti$ 
^(Jing»     It  was  moved  that  the  words  imply  only  an  inclination.  ^^*  '*^« 

Sed  non  allocatur ;  for  they  imply  a  habit  and  a  trade  of  thieving.  X^\!t*r 
And  judgment  for  the  plaintiff.     2  Keb.  440.  pi.  94.  Mich.  20  co:cen\ng  and 
Car.  2.  B.  R.  Hunt  v.  Merry- church.  cbeatmg^ 

per  cur.  not 
a£tionabIe,  becaafe  be  did  not  sTcr  that  he  was  of  any  trade,  or  that  he  hid  aoy  thiog.  12  Mod* 
307.  Mich.  II  W.  3.  Bnmfield  ▼.  Saoke. 


(K.  a.)  Interrogative  Words.  ««•  (i-  •) 


37  &  38  EI12.  B.  R.  between  Hunt  anp  Thim-  fja^L  ,V. 

BLETHORP  adjudged.]  .   cordingly." 

you  brought  home  the  40/.  youftoU  f  Adjudged  for  the  plaintiff',  and  affirmed  in  a  writ  of  error.  CfOk 
J.  56s*  pi.  5.  Pafch.  18  Jac.  B.  R.  May  t.  Cybboni..—-a  RoU.  Rep.  165.  Mayettv.  GlbboiiH 
%»  C.  adjudged  for  the  plaintiff.-— PaUn.  66.  Cibboa  ▼•.  Magot,  S.  C. 

2.  Where  is  that  bankrupt  knave  ?  where  is  that  pillory  knave  T  (in- 
nuendo the  plaintiff]  and  averred  he  was  a  merchant.  Adj'udged 
a£^ionable.  Cro.  £•  26.  pi.  7.  Pafch.  26  Eliz.  C.  B«  Griffith  v* 
Morifon. 

3.  What  art  thou  f  a  bankrupt^  and  wqfi  a  bankrupt.  The  court 
held  that  the  anfwer  to  the  interrogation  is  a  dire^  affirmative, 
but  they  would  advife,  &c,  Qro.  E.  273,  pi.  1.  Pafch.  35  Elia. 
B.  R.  Jordan  v.  Ljfter. 

Vol.  L  K  k  a.  Did 
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4.  Did  yon  fifft  bear  thai  C.  is  guilty  rftnafon^  btc*  KttoheAttM 

this  is  tantamount  to  a  fcandaloua  publication.     la  Rep.  134* 
Mich.  10  Jac.  in  the  earl  of  Northampton's  cafe. 

5.  Haii  that  hajiard  B.  N.  cauftd you  to  hi  arrefitdT  is  that  all 
the  fp'ight  that  bajlard  can  do  you  f  Refolyed  that  tfaefe  words  are 
fpoken  afRrmatively,  and  not  bv  way  of  interrogation }  and  har* 
ing  loft  his  marriage  brreafon  thereof,  a  judgment  given  in  C.  B. 
for  the  plaintifFwas  affirmed.  Cro.J.  422.  pL  3.  Pafch.  15  Jao 
B.R-  Nclfon  V.  StafF. 

6.  DidnotyouJleal^oL  ?  Per  Dodderidge  J.  thefe  words  arc  not 
a£^ionable;  for  this  is  nothing  more  than  an  interrogation.  2  Roll. 
Rep.  166.  Trin.  1 8  Jac.  B.  R.  in  cafe  of  Mayott  t.  Gibbons. 

7.  Hajl  thou  been  at  London  to  manage  the  money  thou JioUfl  from 
mi  ?    Barkley  and  Jones  (the  other  juftices  being  abfent)  held 

[  430  ]  the  words  a£lionable ;  for  the  firft  words  are  the  words  of  inter- 
rogation! and  the  fubfequcnt  words^yiz.  the  money  thou  ftoleft  £rom 
mcy  is  a  pofittve  affirmation.    Mar.  58.  pi.  90.  Mich.  15  Car.  Anon. 

8.  You  are  no  thief  f  Thefe  words,  with  an  averment  that 
they  imply  an  affirmative,  will  bear  an  aAion*  Per  Barkley  J. 
Mar.  8.  Pafch.  15  Car.  in  pi.  18. 

9.  J9.  thou  rogue^  ivilt  thou  murder  my  Jijier^  as  thou  did/I  thf^ 
nvife  ?  (innuendo  A.  then  dead.)     Adjudged  aflionable ;  for  the 
fcandal  is  the  greater  if  (he  be  not  dead;  and  being  fida  &  falfa, 
they  ihall  be  intended  fcandalofa.     Keb.  359.  pi.  52.  Mich.  14 
Cax.  2.  B.  5..  Bro\^Ti  v.  Charlton. 

(L.  a)  Words  in  the  Preter  Tenje. 

Sty.  22,13.  C^*  T^  ^  ^^^  ^^7^  ^^  J'  '^*  ^  juftice  of  peace,  Jn  S.  was  a  de^ 
Vafch.  23  -I  hauched  inan^  and*  was  not  ft  to  be  ajuftice  ofpeace^  no  ac- 

Rdlch.^T.  ^^^"  ^^^^  ^^^  thefe  words ;  becaufe  it  might  be  that  he  was  fuch  a 
held  it  not'  dcbauchcd  perfon  in  time  pail,  and  was  not  then  worthy  to  be  a 
aasooabie;  juftice  of  pcacc.  Pafch.  1650.  B.  R.  between  Hamokd  and 
^IxxITqI*.  Kingsmiix,  adjudged  per  curiam  in  arreft  of  judgment,  intra* 
iia.adCifatc   tur.     Hill.  22  Car.  Rot,  735.] 

9ult.— 

Sty.  2;o.  Pafch.  1649.  S.  C.  Judgment  quod  qaeiens  nil  capiat  per  biUam. 

*  The  word  in  S^.  22.  6c  210.  k  (iff  not  fit,  2ec.)«*-S.  C  cited  Lev.  5a*  i|  adjod^  aot 
aAionable,  and  there  the  word*  are^  b^  it  a  dtbaucbed  mtM,  tnd  unfit  tc  it  0Jufiic§» 

Noy  M7»  [2.  If  one  lays  to  another,  thou  art  a  bafefr//ow,  and  hqfi  the 

fw t^Vw  -^''^^*  P^9  ^^  afiion  lies ;  for  peradrenture  he  had  the  pox,  but 
the  French  is  now  curcd  of  it,  and  fo  no  one  will  avoid  his  company.  Pafclu 
/.«*,notadii-  5  Jac,  between  Allen  and  Smith  adjudged.] 

onable.  And 


otherwife;  for  none  now  will  forbear  his  company,  thoush  he  had  the  plague  in  timei  paft«— ^S.P* 
held  not  aftionabk.  All.  31.  Mich.  %i  Car.  £.  lU  lA  cafe  of  DiUtoo  t.  gaton.  ■  "See  (Y.  «) 
pi.  24.  jS.  C.  * 

3.  /  will  prove  that  E.  had  been,  a  tanlrufit,  and  had  agreed  wit 
his  creJitcrs  for  a  noble  in  the  pound.     Thefe  words  are  aAionable 
being  fpoken  of  a  merchant.     D.  72.  marg.  pi.  6.  cites  it  as  ad- 
judged Hill.  3  Jac.  B.  R,  Rot.  855.  Edponds  v.  Wlictftonc.  1 


adioni*  [for  Words.]  430 

4\  Thou  liOafi  pisjured^  and  haji  much  to  anfwer  for  before  God. 
It  Was  objefted  '&  at  it  is  in  the  time  pad,  and  is  extenuated  by 
the  fubfequent  words,  quafi  dicerct,  although  not  anfwerable  be- 
fore men,  yet  f  he  was  j  before  God ;  fed  non  allocatur.  And 
adjudged  for  the  plaintiff.  Cro.  C.  199.  pi.  12.  Trin.  6  Car. 
Bk  R.  Smart  v*  Eafdale* 

5.  7hou  camejl  a  broken  merchant  from  Hamburgh^  (innuendo  at  Jo*  32t«  pK 
his  return  from  Hamburgh  into  England)  and  that  I  luill  jujlify.  \l  \'J^'  *"^ 
It  was  objefted  that  the  plaintiff  having  ihcwn  in  his  count  that  he  found  that 
came  over  about  eight  years  fince,  he  might  become  a  rich  per-  ^  piiimifF 
fon  and  of  good  credit  fince  that  time,  and  fo  no  aftion  5  and  of  ^JJi  by  Ircaf ' 
that  opinion  was  Richardfon  Ch.  J.  for  that  flander  ought  not  oftbcwordi, 
to  be  taken  by  intendment  \  but  the  plaintiff  having  charged  that  j»»<ign;>cnt 
the  words  were  fpoken  malicioufly  and  to  impair  him  in  his  ere-  ^  juft™ftr 
dit,  it  was  adjudged  by  the  othei:  three  juftices  for  the  plaintiff,  the  piaimifF, 
Cro.  C.  317.  pi.  14.  TVin.  9  Car.  B.  R.  Leycroft  v.  Dunker.        Richardfon 

^utt.  125.  in  cafe  of  Dtwe  V.  Palmer,  cites  Dunkia  t*  i>eycraft  S.  C.  as  adjudged  and  affirmed  io 

the  exchequer  chamber. 

[431] 

6.  Cafe  by  hufband  and  wife,  for  faying  of  her,  viz.  fhe  is  a  The  worda 
firumpet  and  a  banwd^  and  kept  a  bawdy-houfe ;    it  was  moved  in   ^J,*}/.  f^\^ 

arreft  of  judgment  that  the  laft  words  only  are  aftionable,  and  Ac  did  for- 

thofe  are  of  the  time  paft,  and  fo  may  be  intendc4  that  fhe  kept  ""-'^y  ^"p  a 

^  bawdy-houfe  before  the   general  pardon ;    but  per  cur.  the  houfc^fhc 

fcandal  remains,  and  it  fhall  not  be  fo  intended,  unlefs  it  appears  is  ftiii  pu- 

plainly  to  be  fo  fpoken  and  intended.    2  Lev.  233.  Mich.  30  Car.  °'^'^'«  ^°f 

i»  B.  R.  Newton  v.  Mafters.  Kcp.  278?* 

pi.  312.  (bit)  Mich.  1678*  Anon,  feemt  to  be  S.  C* 


(M,  a)     Conditional  Words. 

^1.  ¥  F  a  man  fays,  if  J.  5.  might  have  bis  w//,  he  ^ouldkill  the  Cro.  j.4o7« 

^  kingt  an  adlion  upon  the  cafe  lies  for  thefe  words,  though  5oht's^deii-i 

he  refers  it  to  the  will  of  J.  S.  for  it  is  a  great  offence  to  have  fuch  ham  v.^m^ 

a  will.   My  Report,  14  Tac.  between  Sir  J.  Sydnam  and  Mayo.]  s.c.andth* 

'  '^  •*  whole  court 

held  the  words  aftiopable.  Ibid.  40S.  in  a  note'at  the  end  it  is  faid  that  cfror  was  brouglit, 

and  the  judgmant  was  affirmed  Mich.  16  Jac  ■  Hob.  tSc.  p).  217.  Sydenham  t.  May  S.  C. 

Cays  that  Pafch.  16  Jac.  the  court  inclined  that  the  words  were  a^ooaUe.  S.  C.  3  Bulft.  26o« 

adjudged  that  the  worda  are  actionable.         ■  Roll.  Rep.  417.  pi.  20.  S*  C.  adjudged  for  the  plaintiff* 
—See  (O.  a)  pi.  !•  and  tic  Trial  (IC.  g.  2}  pi.  is* 


(N.  a)     DisjunSive  Words. 

Fi.  T  F  A.  fays  of  B.  to  C  the  brodier  of  B.  Sirrah y  thy  brother  <>>.  a 

'     *  B,  was  whipt  about  Taunton  Cattle,  for  fealing  offheep,  fxi^^f^^^^ 
or  elfe  was  burnt  in  the  hand  erjkoulder,  whereas  he  neycr  did  any  Hill,  s.  c. 
fuch  felony,  B.  fliall  have  aftion  f6r  thefe  words  i    for  though  J^J^^^^f*  ^"^ 
fLCradyenture  if  he  had  frad  that  he  was  whipt  about  Taunton^  djnt.~— 
Caftie  far  ftealing  of  ihcep.  or  clfe  wa«  burnt  in  the  hand,  with-  jo.  ;o9.  pi. 

•  Jt  t  2  out  a«-s.  c. 


43 1  aftiOIW  [for  Words.] 

adjudged  le-  out  morCf  it  ihould  be  intended  that  he  meant  that  he  was  burnt 

•flidinf^y—  in  the  hand  for  dealing  of  flieep,  and  (b  the  adlion  ihould  lie  5 

yet  when  he  adds  the  laft  words^  or  (houlder,  this  makes  the 

words  uncertain ;    for  he  could  not  be  burnt  in  the  (houlder  for 

ftealing  of  iheep,  and  then  to  fay  a  man  ftole  (heep,  or  waft 

burnt  in  the  (houlder,  this  implies  no  certainty ;  for  to  fay  that  he 

,    .  fpoke  fome  words  that  will  bear  an  action,  or  other  words  that 

will  bear  an  a£tion,  an  a£lion  does  not  lie.     Mich.  8  Car.  B.  R. 

between  Churlt  and  Hill,  adjudged  in  arreft  of  judgment 

againft  the  plaintiff,  I  myfelf  being  de  concilio  querentis.     Intra- 

tur  Trin.  8  Rot.] 

See  (P.  a)         [2.  But  after  he  brought  a  new  a£^ion,  for  faying  that  ie  nuns 

Md^s.  p.—  ^^'f^  ^'^^  Taunton  CzKit  for  paling  offieep^  and  Mich.  9  Car. 

s.  p/docs    adjudged  in  B.  R.  that  the  a£tion  lies,  this  being  moved  in  arreft 

not  appear       of  judgment.  J 

cither  in  jo 

Cro.  C.  283.  or  Jo.  308.  S.  C. 

3.  Thu  hqftJfoU  tny  mare,  or  was  confentmg  to  it.  It  was  held 
by  renner  and  Clench  that  no  a£tion  lies ;  for  he  may  confent 
tacendo  and  yet  be  faultlefs.  Noj  172.  Anon. 
[432  ]  4.  She  bad  a  child,  and  either  Joe  or  fomehody  elfe  made  it  anvay. 
Adjudged  not  a£iionabIe  by  3  juftices,  contra  Bridgman  Cb.  J. 
Cart.  55.  Hill.  17  &  18  Car.  2.  C.  B.  Falkner  v.  Cooper. 

5.  J.  S.  is  killed,  and  one  fays  A.  or  B.  killed  J,  S.  A.  may 
hring  an  adion,  and  fo  may  B.  and  there  muft  be  an  averment 
that  neither  did  it,  per  Bridgman  Ch.  J.  Cart.  56.  Hill.  1 7  & 
18  Car.  2.  C.  B.  in  cafe  of  ralkner  v.  Cooper. 


(O,  a)     For  what  Words  it  lies,  in  Refped  of  the- 
Uncertainty  of  the  Time.    Infuturo. 

tee  (M.  a)     [i.  T  F  one  fays  <rf  another,  if  tm  tnight  have  his  nuill  he  mwmld 

pi.  I.  S.  C.  ^   do  fuch  a  thing,  which  is  a  tnatter  alienable,  adion   lies, 

though  they  are  fpoke  in  futuro,  becaufe  they  prevent  occafionem 

ruinae.     My  Reports,   14  Jac.  Sir  J.  Stdnam  and  Ma  to  ad- 

jttdgedy  and  fo  it  was  refolved  per  tot.  curiam,  Pafch.  i6  Jac. 

in  ^  writ  of  error  upon  this  in  the  exchequer  chamber*] 

3.  P.  D.  7a,       1^2.  So  if  a  man  fays  of  a  merchant,  that  he  will  he  a  banhrtipt 

Mich.sE.    ^'^*'^  ^  ^J^*  ^"  aftion  lies,  though  the  words  are  fpoken  in 

6.  cites    '    futuro.    My  Reports,  14  Jac] 

Ivcinpc  s  • 

caie^  and  fays  he  heani  tSuit  jadgment  was  given  for  the  platotiff.  ■  ■  S.  C.  cited  Vdv.  160.  is 
cafe  of  Stavercon  v.  Relfe,  Mich.  *f  Jac.  by  Wilfiams  J.m  -i^.  P.  per  cur.  Afg.  Roll.  R^  427. 
pi.  10.— -S.  C.  cited  b>  Haoghton  J.  3  Buift.  i6«. 

7.  ^.  wi//  ^e  0  batikru^,  Tfeoden  ferjeam  faid,  tbefe  words  ^te  not  a^onable^  Vat  if  the  worda 
are,  J*  S*  vbill  h  a  hatikruft  wlAin  3  days^  it  is  otberwiOc  %  Rott.  Rep.  433.  b  cafe  of  Thwapijpi 
V.  Twenge. 

S.I*,  or  it  [3.  So  if  a  man  faysi  that  he  will  rob  J*  S.  within  a  day/,  an 
^u/^iitin     a^ionlics.    *My  Reports,  14  Jac.  per  Dod.] 

4¥ait  ureb  J*  S.  witbin  %  day\^  adioa  lies ;  per  Dodderidge  J.  RoH,  Rep.  417,  ia  cafe  of  Sidnam 
V.  Mavotv-S  Bul^.  x6i.  b>  Doddecidge  J«  ifl  S.  C.  accordingly* 

4.  He 


a8fon0  [for  Words.]  432 

4.  tie  will  brtak  Jbortly^  is  aAionable;   per  Dodderidge  and  But  to  fay. 
Tones  J.  Lat.  1 14.  Pafch.  2  Car.  in  Hill's  cafe.  {"^"f**. 

•*  ■'  htm  break,  n 

not  a^iooabie ;  per  Dodderidge  and  Jones  J.     Ibid. 

5.  Thou  art  a  forfnvom  fellow j  and  nve  will  prove  thee  fo^  and  Judgment 
thou  canfl  take  no  benefit  of  the  laiv.     Adjudged  not  aftionable,  be-  J^fcaJlfc^lhc* 
caufe  it  is  in  the  future  tenfe.     Sid.  48.  pL  9.  Mich.  13  Car.  2.  words  were 
B.  R.  Daniel's  cafe.  «>t  aaion- 

able,  and  eT- 
pecially  as  they  are  here  alleged  to  heffoken  by  baron  andfemt  [meant  by  the  word  (we}  in  Sid.]  Keb. 
J 14.  j>l.  36.  S.  C.  by  the  name  of  Daniel  v.  Turpin. 


(P.  a)     For  what  Words  it  lies  in  Refpefl  of  the  [  433  ] 
Uncertainty.     Where  there  are  not  direSi  qffirma^ 
five  Words,     [jind  what  Jhall  amount  to  an  Af-^ 
JirmationJ\ 

f  I.   T  F  one  fays  of  ahother,  I  think  in  my  confcience,  if  he  might  See  (M.  a) 
^  have  his  will  he  would  kill  the  king^  or  fuch  fcandalous  ?o'\^,'^* 
matter,  an  a£lion  lies,  though  he  docs  not  fay  them  precifeJy,  s.  c        '* 
but  refers  them  to  his  confcience,  and  to  the  ^vill  of  another.  Hob.  180. 
My  Reports,  14  Jac.  Sir  J.  Sydnam  and  Mayo  adjudged.     And  I^'q'^'j^ 
fo  it  was  refolvcd  per  totam  curiam  at  Scrjeant's-Inn,  in  a  writ  court  in- 
of  error.  Pafch.  16  Jac.  B.  R.  in  the  fame  cafe.     Vide  fame  cUnedthat 

cafe.  Hob.  Rep.  243.]  •    [^^^ 

tion.  See  tit.  Trial  (K.  g.  2)  pi.  15.  S.  C.  and  the  notes  there. 

[2.  If  a  man  fays  of  J.  S.  he  is  in  Warwick  gaol  for  flealing  of  ^^'  ^77« 
a  mare,  and  other  beqftsy  no  adlion  lies  for  thefe  words,  becaufe  \'^^Im 
they  do  not  direftly  affirm  that  he  hath  dole  the  cattle,  as  if  he  jac.  *s.  c. 
had  faid  he  ftole  them^  and  was  in  gaol  for  it  s    but  they  only  arc  accordingly, 
reported  of  his  imprifonment,  and  of  the  fuppofed  reafon  thereof.  ^ru*t!m.— " 
Hob.  Rep.  239.  between  Steward  and  Bishop  adjudged.]  Browni.  i6. 

S«  C.  ad- 
judged accordingly.— —*Noy  24.  S.  C.  accordingly. Hutt.  2.  S.  C.  adjudged  accordingly. — S.  C. 

i:ited  Palm.  6Sy  69.  in  cafe  of  Brown  v.  Audley,  and  the  court  ^^greed  to  it.  S.  C  cited  by 

the  name  of  Steward  v.  Butler.     2  Sid,  16.-^— Lev.  82.  in  cafe  \){  Crawford  v.  Middleton^  cilet 
$.  C.  and  fay«  the  court  queftioned  the  cafe  of  Steward  and  Biibop,  whether  it  be  law  or  no. 

He  was  In  prifon  in  a  gaol  for  fieaUng  P."s  l^ffifis.  Adjudged  for  the  plaintiff;  for  by  Fcnncr  a  man 
cannot  be  imprifoned  for  ftealingy  if  he  did  not  ileal.  Goldib.  130.  p],  26.  Hill.  43  £liz.  Patloir't 
cafe.         Mb.  401.  pi.  531.  Pafch.  37  £liz.  Barler's  cafe,  S.  C.  fays  it  was  doubted  if  a£lion  lies, 

becaufe  he  did  not  fay  he  had  ftole  the  beafts.  Mo.  865.  pi.  1196.  Anon.  S.  P. He  was 

in  N.  gaol  fir  a  robbery  ccmtritttd  upon  A*  B*     Adjudged  for  the  piainti/f'.     Cro.  J.  247.  pi.  6. 

Trin.  8  Jac.  B>  K«  Heynes  ▼.  Sprott. Buld.  40.  Anon,  feeros  to  be  S.  C.  but  the  court  differing 

in  opinion,  ordered  to  Search  for  precedents.  S.  C.  cited  in  cafe  of  Kamciford  v.  Tuke.     2  Roll. 

Rep.  104.  Thcu  haft  beenin  ^ioXforfteaUngofapany  isa^ionablc.    Cro.  J.  154.  pi.  3.  Pafcii. 

j  Jac.^.  R.  Showel  v.  Haman, 

[3.  If  a  man  fays  of  B.  he  was  taken  for  Jlealing  of  two  horfesy  Ibjnfefervtd 
and  I  havefufheBed  him  thefe  4  ^ears.  in  an  adion  upon  the  cafe  '*"  «r^'f" ** 
for  theie  words,  though  B.  avers  that  he  has  been  at  all  times  ter^firfi^aU 
free  from  any  fufpicion  of  felony,  yet  the  a£lion  does  not  lie,  becaufe  »"f  fgoodt 
this  is  not  any  affirmative  that  he  ftolc  the  horfes  \  for  a  true  and  ^^t^/^^ 
good  man  may  be  fufpedted  andtaken  for  ftcaling  of  horfcsj  as  aman  boufi.  i/p* ' 

K  k  3  may 


433  aftionK  [for  Wor^s.] 

on  notguUty  may  be  imprlfoned  or  indi^4  for  the  ftealing  of  things^  tnd  jct 

jl^Tnalor^  may  be  free  from  the  felony,     Pafch.   i6  Car.  B.  R,  betweca 

tbrpiamtiff,  CuRSON  AND  WooD  adjudged  per  curiam,  in  arreft  of  judgment; 

It  was  ad-  but  quscrc  if  he  had  averred  that  he  never  was  taken  for  the  fteal^ 

ihe^alio^^  ing  of  any  horfcs.] 

did  not  lie  j  for  the  defendant  doth  not  fay  exprefaly  that  be  bad  ftolen  the  ^oods,  hut  that  he  ha4 
ftrved  binii  &c.  wh>ch  may  be,  though  he  did  not  ftcai  them  j  fo  it  la  only  a*charge  by  implicauoa. 
Cro.  £.  234..  pi.  6.  Pafch.  33  Ellz.  C.  B.  Atkinfon  ▼.  Atkinfon. 

Th'M  nvaft  arraigned  forfitaling  a  bor/e,  Arg.  Palm.  6S«  Mich.  17  Ja€.  B«  R.  cited  as  adjudged 
not  a^ionable }  to  which  the  court  agreed. 

[4.  If  A.  fays  of  B.  ttou  art  a  bafe  ro^uey  and  a  dogged  rogue^ 

ana  I  will  make  thee  an  example  and  precedent  for  a  perjured  rogue^ 

adion  lies  for  thefc  words ;    for  they  are  affirmative,  with  an  af- 

feveration.  Pafch.  16  Car.  B.  R,  between  Daniel  and  RookeSj 

per  curiam  adjudged,  this  being  moved  in  arreft  of  judgment.] 

C  434  J        [j.  If  A.  fays  of  "R.Jbe  vtent  to  the  Spa  to  be  cured  of  the  French 

Hobfon  V.     P^^y  ^"  aiiion  lies ;   for  none  go  to  be  cured  oT  a  difeafe  which 

Kudfon,       he  has  not  \   and  therefore  this  is  an  implied  affirmative  that  fhe 

^  tu  — l!I    ^^^  ^^^  difeafe  j   for  this  is  ftronger  than  to  fay  (he  was  laid  for 

Ibid.  119.     the  pox.  Trin.   1650.  between  Hobson  and  Judson  adjudged 

S.  c.  jer-    per  curiam,  this  being  moved  in  arreft  of  judgment^] 

man  Jr 

doubted  ;    but  judgment  Wte  given  for  the  plaintiff. lf«  hath  been  In  F»*s  tub,  (innucsdo  the  tub 

of  one  Fowler  a  furgeoH)  in  which  tub  no  pcrfon  had  been  but  thofe  which  were  laid  of  the  pox)  / 
v)Ui  net  fay  of  the  />cXf  but  hi  lay  in  the  tub  at  the  time  that  LJ*t  nmft  %uas  laid  of  tbt  fox*  Adjudged 
out  adiooabie.     Goldfb.  135.  pi.  34.  Hill.  43  Eliz.  Bury  v.  Chappel. 

[6.  If  a  man  fays,  /  do  accufe  J*  S.  ofpoifomng  his  aunty  a£lioii 
upon  the  cafe  lies ;  for  this  is  an  affirmative  that  he  had  poifoned 
his  aunt.     Trin.  39  Eliz.  per  Fcnner,] 

[7.  So  if  one  fays  to  another,  I  will  prive  you  have  po^oned 

my  aunty  adlion  upon  the  cafe  lies ;    for  this  is  a  more  vehement 

JvfiJ prove  affirmative  that  he  had  poifoned  her,  than  to  fyy  that  he  had 
thee  a  per-    poifoucd  her.    Triiv  29  ^^^2*  B-  K*  pc^  Poph.] 

jured  Anavey  ' 

per  tot.  cur.  this  is  a  vehement  affirmative,  and  imports  not  only  that  perjury  wai  committed,  but 
that  the  defendant  would  openly  traduce  the  plaintiff  by  it,  in  fucb  manner  that  it  fliould  be  openly 
proved.     Yelv.  160.  Mich.  7  Jac.  B.  R.  Staverton  v.  Rdfe. 

I  will  prove  that  be  bath  fiolen  my  books ^  is  a^ionable;  for  they  imply  an  affirmative,  and  are  t& 
much  as  if  he  had  faid  that  he  had  fVolen  his  books.  Mar..  19.  pi.  4.  Pafch.  15  Car.  pi.  44.  Anon. 
— i  ■       S.  P.  Per  cur.  Arg.  in  cafe  of  Bury  v.  Wrght.     Yelv.  Patch.  6  Jac. 

J  noill  bring  him  before  a  jufiice  cf  peace  j  for  I  tviU prove  that  he  bathftofetit  &e»  Per  cuf.  tboogh 
the  fijft  words  are  not  adlionable,  the  laft  are.     Mar.  ^.  in  pi.  44.  Pafch.  15  Car.  Anon. 

/  tv:/I  prove  thee  a  thief,  and  a  pLtter  of  thievery  \  Ad  I  will  prove  it  by  thine  tm>n  fem^  or  tlfe  / 
will  fend  brm  to  the  devil.  Refolved  not  a^ionable,  and  fo  reveried  a  judgment  in  Bt  R.  Cro.  J. 
fti4.  pi.  II.  Mich.  6  Jac.  B.  R.  Frank  v.  Alfop. 

/  doubt  net  to  prove  hut  be  has  fpoken  treafon.  Adjudged  aAionable.  Win.  113,  114.  Hillk  %% 
Jac.  C.  B.  Hitchamv.  Brook.— —Hutt.  .75.  S.  C.  Pafch.  x  Car.  Refi>lved  by  all  Chat  the  phin- 
tiff  fliall  have  his  judgn^ent. 

For  my  ground  A^  liext  feeh  my  life,  and  if  J  could  fnd  J*  S»  idb  not  doubt  but  tvithm  ^Jlojt  to 
arrffl  Hext  for  fufpicion  of  feiory.  Adjudged  the  firft  words  not  aAionable;  but  for  ^  lift  weida 
a^ion  lies,  becaufe  for  lulpicion  of  felony  he  fhali  be  imprifoned,  and  hia'  life  drawn  in  queftioQ. 
4  Rep.  1 5*  b    pi.  5*  Pafch.  27  £lix.  B.  R.  Hext  v.  Yeomaos. 

/  have  indited  B.  cf  perjury,  and  I  Jcubt  not  bul  to  prove  htm  a  perjured  perjou  to  aU  mttiUt  and 
purpojei.  Judgment  was  arreted  ;  for  otherwife  no  man  can  profecute  perjury,  not  inquire  for  evi. 
dcnce  to  prove  it,  without  danger  of  an  action.  Sid.  220.  pi.  7.  Mich.  16  Car.  %•  B.  R.  Bull  v. 
May.—- — Keb.  797.  pi.  63.  S.  C.  the  partiea  agreed  to  begin  de  novo,  and  difconthiuB  by  coofent* 

/  Will  arrefl  J.  S,  for  felony,  and  after  prove  Mr.  Healt  tuceffory^  Cited  as  adjudged  (hat  adion 
lies.     Mo.  428.  in  pf.  597. 
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rS.  So  if  one  fays  of  another,  /  ttnll  call  htm  in  queftion  for  See  (E.  b.) 

potjoning  his  own  aunt ;    and  I  make  no  queftion  hut  to  provff  he  hath  P'*  7-  S*  ^* 
foifoned  his  aunt^  a£fcion  upon  the  cafe  lies ;    for  this  is  a  dire£t  leo^pif  t. 
affirmative  that  he  hatk  poifoned  his  aunt,  and  more  vehement  S.  c.  ad. ' 
than  the  other  before,  inafmuch  as  he  fays,  I  make  no  queftion  J|*^s«<^  ^o^ 
but  to  prove  it.    Trin.   39  Ehz.  B.  ft.  between  Webb  and  forhlr^J 
Poors  adjudged.]  is  impuch- 

edy  though 
he  never  did  any  fach  faft.  Nby.  63.  S.  C.  adjudged  accordingly. 

[9.  If  A.  fays  of  B.  he  was  whipt  about  Taunton-Caftle  fir 
Jlealing  of  Jbefp^  &ough  this  is  no^  a  dire£l  affirmative  that  he  • 

ftole  the  fheep,  yet  it  is  a  dire£l  allegation  that  he  was  whipt  for 
ftealing  of  iheep,  which  is  a  great  ilander.  Mich.  9  Car.  B.  R. 
between  Churly  and  Hill  adjudged,  this  being  moved  in 
arreft  of  judgment.] 

[11.  If  A.  fays  to  B.  the  wife  of  C.  wherefire  will  your  hujband 
bang  y.  S,  ?  to  which  J5.  an/wers,  fir  coming  in  the  nighty  and 
breaking  our  houfe^  andfiealing  our  goods^  J.  S.  fliall  haye  an  a£):ion 
for  thefe  words  againft  B.  and  C.  her  hufband ;  for  though  the 
words  are  fpoke  by  way  of  anfwer  to  a  queftion,  yet  this  is  a 
direfl:  affirmative.  Pafch.  11  Car.  B.  R.  between  Hatwood  [  43S  3 
AND  Natler  adjudged  in  a  writ  of  error,  and  the  judgment 
given  in  B.  affirmed  accordingly.    Intratur  Hill.  11  Car.  Rot* 

527-] 

[11.  If  A.  fays  of  B.  and  C.  we  will  have  themjland  upon  thepiU 

lory^  and  have  their  ears  fir  perjury ^  and  fubornation  of  perjury^ 
a£lion  lies  :  for  this  is  a  direct  affirmative  that  he  was  perjured, 
and  guilty  of  fub9rnation  of  perjury.  Trin.  15  Car.  B.  R.  be- 
tween Pell  and  Jellow,  and  another  aftion  between  Pell 
AND  Chapman,  adjudged  in  a  writ  of  error,  and  the  firft  judg- 
ment affirmed.    Intratur  Pafch.  15  Car.  B.  R.  Rot.  ife,  163.] 

12.  That  thirf' A,  hathjlolen  away  my  goods,  and  delivered  them  to 
Bacon.  An  aSion  was  brought  by  Bacon  for  thefe  words,  but 
becaufe  the  words  do  not  charge  him  with  having  any  notice  of 
the  ftealing,  fo  that  he  is  not  touched  as  accefTory,  he  took  no- 
thing by  his  writ.     Dal.  41.  pi.  21.  4  Eliz.  Bacon's  cafe. 

13.  The  defendant  hearing  that  his  father's  barns  were  burnt, 
faid  /  cannot  imagine  who  fhould  ^0  it  but  the  lord  Sturton,  this  is 
adionable.  Mo.  142.  in  pi.  2^.  Arg.  cites  5  Eliz.  Ld.  Sturton 
V.  Chaiin. 

14.  H*  is  infeBed  of  the  robbery  and  murder  lately  committed,  and  Oal.  41.  pi. 
doth  fmell  of  the  murder.     The  plaintiff  having  fet  forth  that  a  »>  S.  c.  ar> 
certain  robbery  and  murder  was  lately  committed,  he  had  judg-  ibid.  103. 
ment  after  long  deliberation  and  argument;    and  this  was  by  pi-4»«  but 
reafon  of  the  word  (infefted,)  contrary  to  the  opinion  of  Catlyn.  }f^° '^qJ*'*' 
D.  317.  b.  pi.  8.  Mich.  13  &  14  Eliz.  Hawley  v.  Sidenham.       opinion  of 

the  court. 
■       D.  317.  b.  marg.  cites  Mich.  40  U  41  £Ue.  C.  B.  that  Anderfon  and  Owen,  in  the  argument 
of  Grimftoo's  cafe,  held  this  cafe  not  to  be  law.         S.  C.  cited  Arg.  Mo.  142.  in  pi-  283.  by  th« 

name  of  Hawley  v.  Simbart. S.  C.  cited  by  the  reporter,  D.  72.  b.  pi.  6.  at  the  end  of  Kctnpe*a 

cafe,  as  actionable.  S»  C«  cited  Arg.  3  Bulft.  249.  in  the  cafe  of  Lewknor  v.  Godsiam. 

S*  C«  cited  Codb.  90.  pl«  too.  per  Clench  J.  Mich.  28  &  29  £liz.  as  a^ionabh.  S.  C. 

&  k  4  ^^^ 
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tited  in  the  cafe  of  Meredith  v.  Bonelly  Arg.  Hntt.  gS.  ■  ■■    Cart*  2t4*  in  caie  of  AiOaimm 
Blofieldy  cites  S.  C*  as  actionable*  S.  P.  deed  and  admitted  per  cur.  Coldlb.  138.  pt.  41* 

HiU«  43  Eliz.  in  Redfrein's  ca(e,  where  the  words  weret  /  teas  rUthedf  and  you  too*  frky  tba-tt^ 
Mad  tad  fart  cftrj  mcntyf  adjudged  fur  the  pUintiff.—  S.  C.  cited  3  Buift.  £49. 

15.  Saying  that  the  plaintiff  caufed  the  defendant  to  be  amjted 

with  forged  writs^  is  adionable ;    for  the  word  (caufed)  extends 

as  well  to  the  forgery  as  to  the  arreft,  and  fo  amoants  to  the 

flander  of  forgery.     4  Le.  i8i.  pi.  279.  Mich.  26  Eliz.  C.  B. 

Hungerford  v.  Watts. 

S,  c.  cited        16,  Thou  nmjl  cooped  Up  for  forging  of  vjrtts^  adjudged  not  afHon- 

^Jjr^x^x^    able.     Cro.  C.  268.  pi.  2.  Arg.  in  cafe  of  Halley  v.  Sunton, 

Cro. £.234.  Cites  31  £liz.  Noels  cale. 

in  pi.  6. 

4  Le.  I2X.         i»^,  S^f  \s  as  very  a  ihief  as  any  {ptfie  is  a  worfe  thief  than  any) 

RauHfti  V.  ^^^^  robheth  by  the  highway  ftde.     Per  cur.  clearly,  the  words  in 

Shirley,  both  cafes  are  aflionable.     Cro.  £•  224.  pi.  8.  Pafch.  33  Eliz. 

s.  c.  held  B.  R.  RatclifF(Lady)  v.  Shubley. 

accordingly.  \         ^  /  4 

Tou  might  i2.  Tou  never  thought  well  ofmeftnce  G.  did  fleal  my  lamb^  ad- 

jturtwT'  jw<iged  ailionable,  though  objefted  that  it  was  not  a  direft  af- 

/^erp,  and  firmauce  that  G.  did  (leal  it.     Cro.  E.  289.  pi.  7.  Mich.  34  & 

«»r  ba-ue  «-  Eii2.  B.  R.  Graves's  cafe. 

Jtcl en  minim       •'•' 

Fleming  and  Yelverton  held  the  words  a£iionable,  but  Williams  and  Crooke  contra.     No  judgment. 
Yclv.  144.  Mich.  6  Jac.  B.  R*  Thompfon  v.  Knott. 

/  dtjlt  net  fo  unkinaiy  hy  you  nvben.  you  fieU  a  Jack  ofeorn^  is  adtiooablc.     2  Mod.  58.  Mich.  27 
Car.  2.  C.  B.  Cooper  v.  Hawkwell. 

L  436  3       '9*  Defendant  faid,  thou  art  a  forfwom  fellow  s    the  plaintiff 

faid,  will  you  fay  that  I  am  perjured  ?    the  defendant  faid^  yesy  if 

you  will  have  it ;    adjudged  not  actionable.     Cro.  £.  297.  pi.  6. 

Pafch.  35  Eliz.  B.  R.  Levermore  v.  Martin. 

CoidA.  20.  Many  an  honefler  man  hath  been  hanged^  and  a  robbery  bath 

J  2-!  S.'c.    ^^^^  committed^  and  I  think  he  was  at  itj  and  I  think  be  is  an  borfe* 

butvaryiflg  flealer*    The  court  held  this  a  great  flander,  unlefs  the  defendant 

a  little  in      ihews  good  caufc  of  his  thinking  \  and  judgment  for  the  plaintiff. 

IITough  not    Cro.  E.   348.  pi.  20.    Mich.  36  &  37  Eliz.  B.   R.  Stich  v. 

in  the  mean-  WifdomC. 

ing.  adjudg. 

fd  for  the  plaintiff.  Ow.  18.  Wifdome^s  cafe,  S.  C.  adjudged  for  the  platadflT. 

4  Rep.  16.  21.  Thou  wert  deteBed  of  perjury  in  the  flar-chamheu  It  was 
adjudged  iwt  ^^^^j  ^^  motioH,  not  adHouable,  for  an  honeft  man  may  be  de- 
idiionabie;  tedled,  but  not  convidied,  and  fo  no  flander;  fed  adjomatur. 
and  fays  that  Cro.  E.  3 7  J.  pi.  12.  Hill.  37  Eliz.  B.  R.  Weaver  V.  Cardan. 

every  one  .  1^  /        *  •/  # 

who  has  a  bill  of  perjury  there  agaloft  him,  is  detef^ed.— -S.  C.  cited  2  Roll.  Rep.  142.  and  per 
cur -am,  deteded  of  peijury  is  very  uncertain  j  for  a  man  may  be  arreted  for  a  crimc^  and  yet^  b< 
guilty  of  it.         S.  C.  cited  Cro.  C.  268. 

22.  Hefbould  have  been  hanged  for  a  rape^  but  it  c^  him  tdltbi 
money  in  his  purfe.  Adjudged  a6tionable.  Cro.  E.  589.  pl«  26* 
Mich.  39  &  40  Eliz.  B.  R.  Rcdfem  v.  Todd. 

23.  Go  follow  fuit  againji  W.  (innuendo  the  plaintiff)  ySr^«ff/- 
ing  thy  2  kine^  and  hang  him^  or  I  will  bang  thee.    Thcic  words 

import 
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import  as  much  as  if  he  had  felonloufly  ftole  themi  othcrwHe 
he  could  not  hang  him )  and  therefore  it  was  adjudged  hy  Fenner 
and  Yclverton  (only  in  court)  for  the  plaintiff.  Cro.  E.  904. 
pi.  9.  Mich.  44  &  45  Elfei  B.  R.  Willymote  v.  Wctton, 

24.  D.  q/ked  B.  why  the  plaintiff  did  not  come  to  church.     B.  art"  But\fD* 
/weredf  it  is  no  marvel  (he  comes  not  to  church ;  for  it  is  thought  *^j^*  ^^* 
Jhe  is  with  childj  and  I  fear  it  if  trucy  by  which  fhe  lofcs  her  mar-  robbery,  and 

riage  with  the  faid  D.  not  ;i^ion^ble ;    for  it  does  not  appear  that  *»«  anfwett 
B.  knew  of  any  marriage  tp^  be  between  C.  and  D.  nor  that  the  \^^*ll^ 

Hoords  werefpoke  maliciouflyi  and  B.  had  no  intention  to  flander  C.  rMen  w^ 

For  the  words  arofe  upon  the  queftion  of  D.  and  the  anfwcr  does  ^^f^jh  ^\ 

not   impart   any  dire£l   flander ;    for  her  honefty  wis  not  in  i'/^jf^" 

queftion^  but  her  abfence  from  church,,  and  he  affirmed  nothing  an  aaioa 

precifely,  but  only  tells  his  thoughts  and  fears,  which  looks  ais  ^''|  ^ 

if  he  rather  wifhed  that  there  was  no  fuch  caufe.     Adjudged  ji^'  ^J* 

per  curiam,  pneter  Fenner.     Yelv.  114.  Mich.  5  Jac.   B.  R.  aixuead. 
Brinfby  v.  Balgy. 

25.  Bear  witnefsy  he  bath  flolen  my,  tsfc.     Adjudged  not  ac-  ycU.  116. 
tionable,  it  not  being  alleged  exprefsly  that  he  ftole  his  cloth.  I'afch.  6 
Arg.  Palm.  68.     To  which  the  court  agreed.     Cited  as  Trin.  ^'\\  ^* 
7  Jac.  B.  R.  Birch  v.  Writts.  Wrighj^ 

S.  C.  not  a£liojubIeii 

26.  It  would  be  proved  hy  many  vehement  prefumptions,  that  the 
plaintiff  was  a  plotter  and  contriver  of  the  death  of  one  P.  becaufe  be 
woulanot  fell  him  his  land,  is  not  a£tionable ;  for  it  afErms  no- 
thing but  uncertain  prefumptions,  whereas  words  of  flander 
ought  to  be  affirmative.  Yelv.  153.  Pafch.  7  Jac.  B.  R.  Weblin 
V.  Mayer.  • 

27.  Thou  dofl  lead  a  life  in  manner  of  a  rogue.  I  doubt  not  hut  ^'  ^m 

to  fee  thee  hanged  for  Jlriting  Mr.  Sydnan/s  man^  who  was  mur-  ^^^^* 

dered.     Thefe  words  are  not  a£iionable,  for  they  are  not  pofitxve  fiaintif 

for  the  murder  of  Mr.  Sydnam's  fervant ;  he  might  be  beaten  by  the  t^ffockU  bm 

plaintifl^,  and  murdered  by  *  another :  adiionsof  flander  do  not  lie  Si*' fS*^ 
*  .   '  '  Mo.  4x6.  at 

upon  mfereuces.    Jenk.  302.  pi.  72.  the  end  of 

pi.  597.  fays  this  was  adjudged  good  caufe  of  a^^ion. 

•[4373 

28.  A.  faid  to  B.'  my  fheep  were  felonioufly  Jtole  away,  B,  re- 
^ plies y  I  know  who  took  them,  it  wof  J.  S,  (the  plaintiff.)  Crooke 
J.  aiOced  if  thefe  words  are  not  fcandalousr  Doderidge  held 
them  not  a£lionable,  becaufe  nothing  is  faid  of  the  felony. »  Crooke 
faid  that  this  is  a  dired^  anfwer  to  the  complaint  of  B.  But 
Doderidge  and  Haughton  held  clearly  that  fuch  words  are  not 
ai^ionable,  they  being  a  fbandal  by  inference  only.  3  Bulft.  83. 
Mich.  1 3  Jac.  in  cafe  of  Helly  v.  Hender,  S.  P. 

29.  If  thou  hadfi  had  thy  right  thou  hadft  been  hanged  for  breaking  Plaintiff  de-. 
P.V  hmfe,  is  a£tionable.     Brownl.  2.  Harris  v.  Adams.  c'*'^*  thac 

^  ^  he  had  been 

arraigned  of  rohbing  the  defendant  before  the  juflices  of  peace  of  N.  and  acquitted,  and  the  defendant 
faid  of  him,  if  Mr.  H.  and  cng  A.  (juftices  of  peace  of  the  faid  county  of  N.)  bad  donejujtke,  Rm 
(the  plaintiff)  bad  bttn  banged  for  robbing  mtm  Thefe  words  are  quaH  a  precife  affirmative  that  be  waa 
'the  party  that  robbed  him;  and  adjudged  for  the  plaintiff.  Cro.  E.  786.  pi.  24.  Mich.  4.2  &  4| 
£liz.  C.  B.  Royal  t.  Peckham.-— —  j  Bulft.  i^q.  Ar^*  citc«  Koyii  Aoi  Vlrttte*a  cafe  ai  jjot  a^ion* 
able  becaufe  conditional  words. 

7hm 
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7k»u  and  thfither  hid  hnm  hanfrtifor  cMtf  $/wi$h^,  iffim  bsd  hadytur  dtftrt^  l^Jbut\  aJL 
lodged  ■Aionaible^  bccaufe  it  1^  \  condition  wbilh  biiidi  an  amimation*  Falnu  6S.  Micb.  17  Jser 
B.  K.  Bfown  f  •  Audky. 

30.  A  tHd  Jledl  a  tnare,  or  elfe  G.  u  farjkvorn  f  adjudged  not 
actionable)  though  the  plaintiff  in  his  declaration  averred  that  G» 
never  fwore  any  fuch  matter ;  for  it  is  not  a  dtre£t  flander,  and 
his  life  of  name  cannot  be  drawn  in  queftion  upon  this  matter, 
andfo  can  be  no  lofs  to  him.  Cro.  J.  532*- pi.  10.  Pafch*  17 
Jac.  B.  R.  Sparham  v*  Pye. 

31.  ^  fun  ms  you  believe  that  God  rules  the  world ^  and  the  king 
rules  the  kingdom^  fofure  did  W.  fieal  fuch  goods*  Win.  124.  Arg. 
cites  it  as  adjudged  in  Whore  wood's  cafe. 

32.  I  do  not  hmv  but  J,  S.  is  a  bankrupt  ^  cited  Sid.  434.  pL 
97.  as  adjudged  a&ionable  5  Car. 

33.  1^  I  lift  I  can  prove  bim  perjuredy  not  a£Honable  ;  for  there 
is  no  affirmative  that  he  was  perjured,  but  a  thing  which  is  ar- 
bitrary, and  fays  not  that  he  would  do  it ;  judgment  for  the  de» 
fendant.    Hutt.  127.  Hill.  11  Car.  iDavis's  cafe. 

Ktym.  5?.  34.  O.fays  I  am  a  perjured  rogue ;  be  is  a  perjured  rogue  as  wrff 
%'  A*  ^^  ^^'  ^  ^^  moved  that  the  words  are  not  pofitivc,  but  relative 
y./wo^tfir  only  to  the  defendant,  and  it  is  not  averred  that  the  defendant 
mtmiotb€f.  is  a  perjured  rogue.  But  per  cur.  the  words  (as  well  as  I)  by 
!rr^*^<  which  he  confeffes  himfelf  to  be  a  perjured  rogue,  fupply  the 
8.  c.  ad.     want  of  an  averment ;    and  judgment  for  the  plaintiff.    Lev,  65. 

joraatur.       Pafch.  14  Car*  B.  R.  Orton  v.  Fuller. 
Ibid.  ^ 

302.  pi.  9.  S*  C.  adiodgcd  lor  tbe  plaintiff. 

Keb.  776.  J  J.  jr^f^  p,  yotf  ^ill  Hg  ^iff  a  ^^  again  at  jou  did ;    if  you  had 

Cwright^  y^^  deferts  you  deferve  to  be  hanged;  is  actionable,  and  a  great 
BanveU    '    fcandal.    Sid.  220.   pL  6.  Mich.   16  Car.   B.  R.  Poturite  v. 

ftbbtiffi  3^*  7*  ^'  ^^  queftioned  for  flcalittg  a  grey  mare  with  a  fnip  in 

her  ear,  and  hue  and  cry  went  out  after  him,  and  be  durft  not  fbevi 
his  face  hereabouts  i  Roll  Ch»  J.  held  the  words  a^ionable,  but 
Nichols  J.  doubted,  and  Alk  J.  faid  nothing.  Sty.  159.  Mich. 
1649.  Gray  v.  Walye. 

37.  Cafe  for  charging  him  with  felony,  and  accufing  him  be- 
fore a  jufti^e  of  peace  thus,  he  came  to  my  door  and  fet  a  piftoi  to 
my  breaft  and  demanded  money  of  me,  and  I  for  frfeguard  rffny  life^ 
gave  him  what  money  he  de/tred.  Per  Roll  Ch.  J.  if  tne  words 
found  to  charge  him  with  felony  the  action  will  lie,  and  we 

f  438  ]  cannot  conceive  otherwife  but  that  he  would  have  robbed  the 
party  \  2  others  agreed  with  Roll,  but  Jerman  diffirred.  Judg- 
ment for  the  plaintiff,  nifi,  &c.  Sty.  350.  Mich.  i6j2.  Neve 
y.  Crofs. 

38./  hold  it  not  fit  this  girl  fbould  live  with  her  aunt,  fbe  keeping 
m  bawdy-houfe*  No  judgment  was  given,  becaufe  die  defendant 
offered  to  bring  the  monies  given  in  damages,  viz.  lool.  into 
court,  and  fo  to  go  to  a  new  trial.  2  Sid.  15.  33,  Mich.  1657* 
Uobfon  v.  BlackweU. 

39.  Iknevf 
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39^  /  irmv  what  I  am,  and  I  hnow  what  Snell  U;    I  never  lug^  Veat.  076. 
gered  a  mare  ;    adjudged  for  the  plaintiff;   for  this  by  implication  aaSnaW^ 
is  a  charge  of  buggery  upon  the  plaintiff,  which  the  ftanders-by  or  dfe  tbei* 
well  under  flood  to  be  fo»     2  Lev.  150.  Mich.  Z7  Car.  2.  B.  R.  "j**'^'^^ 
Snell  V.  Webbling.  ]^'  f^y  ' 

man  and  evade  an  a^ton.  3  Kcb.  546.  pU  ^S.  S.  C.  adjudged  for  the  plaindfi*. 

40.  IToti  may  well  fpend  money  at  lawy  for  you  can  coin  money  S-  C.  cited » 
wt  of  halfpence  and  farthings ;  this  was  held  to  import  an  aft  ,,Sc.TSi. 
done,  becaufe  by  a  bare  power  he  could  never  be  able  to  fpend  4  Ann.  and 
money  at  law,  cited  2  Salk.  697.  in  pl.«io.  by  Powell  J.  as  Holtcii.  j. 
Trin.   12  W.  3.  C.  B.  Home  v.  PowcU.  7^^^ 

point  with  the  principal  cafe  thereof,  Speed  v-  Parry. 

Tou  are  a  rtjj\.jl  <;nJ  a  'villain  ^  you  hiz'-jc  forget  fin:c  you  Jived  In  Btack- Bull -Tardy  thtreycu  eculd  pf9^ 
cure  broad  mcties  fcr  g:ldy  and  clip  it  nvben  you  lad  Jo  dene,  and  then  the  Jhears  could  go*  Per  CUT* 
Mrhere  the  m.it:cr  iir.pnted  is  confined  to  a  p.ir:icular  plare,  as  here  (you  could  )n  fuch  a  place)  they 
inuft  be  undcrittiod  to  imply  aii  a£t  done  \  for  the  power  U  the  fame  in  all  places ;  and  fo  actionable, 
a  Salk.  6w7.  pi.  10.  Irin.  4  Ann.  B.  K.  Speed  t.  Perry.  a  IA»  Raym.  1185.  S.  C.  the 
court  ail  along  inclined  for  the  plaintiff,  but  took  time  to  con/idcrj  and  afterwards  ^ave  judgment  £ar 
him. 

41.  TTou  are  a  great  rogue  and  rafcalj  as  great  a  rogue  eu  your 
maflery  who  is  a  rogue^  for  that  your  mafer  and  dame  Jlole  ruggs 
and  quilts ;  the  plaintiff  made  proper  averments,  and  the  wq^ds 
held  adionable ;  and  judgment  for  the  plaintifF.  Corny n's  Rep, 
267.  Mich.  4  Geo.  i.  C.  B.  Apton  v.  Pinfold. 

42.  I  will  have  him  tranfported  for  perjury  and  forgery.  Special 
damages  were  found,  and  judgment  given  for  the  plaintifF  in  C.  B. 
;ind  that  judgment  (the  Ch.  J.  being  abfent)  affirmed  in  B.  R« 
2  Barnard.  Rep.  in  B.  R.  loi.  Hill.  5  Geo.  2.  Floyd  r.  Jones, 

^Q^a)     For  what  Words  it  lies.     In  what  Cafes 
where  there  is  but  an  Intention  only. 

•  [i.  T  F  one  man  fays  to  another,  that  he  facrificed  or  gave  one  of  Ms  Sec  (H.  t) 
-■•  children  to  the  devil ^  to  the  intent  to  bewitch  the  mother  of  the  tls^P^'^ 
Jpeakcr,  though  here  was  only  an  intent  to  do  ill,  and  no  zQ.  of  to  the  firft 
witchery  done,  yet  becaufe  there  is  an  ill  acl,  fcilicet,  the  facri-  p«tof  the 
iicing  and  the  giving  of  an  infant,  joined  with  an  ill  intention  of  ^^\^ 
witchery,  aftion  upon  the  cafe  lies  ;  for  invocation  or  conference  s.  c.  Poph. 
with  fpirits  is  punifhable  by  the  ftatute  of  i  Jac.  Pafch.  15  Jac,  **8*  Anon. 
B.  R.  between  Lock  and  Lock,  adjudged,  this  matter  being 
moved  in  arreft  of  judgment.] 

[2.  If  one  fays  of  another,  that  he  lay  in  wait  at  Shoofer's-HiU  *  [  439  3 
to  rob  himf  a£lion  upon  the  cafe  lies,  becaufe  there  is  an  ill  aft  ^'  /'V  '• 
done,  fcilicet,  the  lying  in  wait.     Pafch-  1 5  Jac.  B.  R.  in  Lock  tigbway, 
AND  Lock's  case,  agreed  per  Mount.  &  liought.]  intending  10 

murder  me* 
Wray  held    thefe  words  adionable.     Geo.  £.  6.  Tnn.   24  £liz.  C.  B.    in  pi.   1.  Cro.  J« 

loS.  S.  P.  cited  as  in  Stroughton'f  cafe.  ■  Godb.  43.  in  pi.  51.  cites  S.  P.  as  in  Ramfcy*c 

cafe. 

*  Tbem  art  m  knave,  and  bafi  laid  In  wait  t9  1.7/  ar#,  and  thou  haft  hired  one  IV,  to  kill  me.  Coke 
Ch.  J.  and  Houghton  hcIJ  thcfe  words  not  actionable,  becaufe  heie  was  only  an  intention  to  do  ic» 
^ut  Ao  4^  laid  x»  be  done,  and  a  ban  intent  it  m(  puniihable  by  the  law  j    and  ruled  ^uod  querent 

nil 
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nil  capiat,  frc.     i  Balft.  io6.  Pafch.  ii  Jac.  Mofrey'a  cafe.  'tVln.  98*  S«  P.  cited  Wjr  Btioia 

Snig,  Rill.  S  Jae*  aa  adjudgad  In  B.  R.  and  aftaed  in  the  exchequer  that  fane  terai. Caa« 

£•  6r8*  pi.  y  Mich.  4odc  4<  £^^'«  B.  R.  cit«i  S,  P.  adjudged  kCtionablc  in  this  court.-^— S.  P. 
per  Wray  Ch.  J.  that  a^on  lies,  though  no  robbery  jsir  aflauk  was  committed.  Mo.  1S6.  p2.  131. 
Mich.  »6  Eiia. 

He  hatb  iaid  in  wait  H  ro^,  and  vfMs  one  o/ebem  that  wcmU  bav*  r^hked  me,  adjudged  adionablc. 

Mo.  409.  pi.    555.  Trin.  37  Ella.  Weeks  ▼.  Taylor. Cio.  E.   249.  pi.  24.  S.  P.  Per  cur. 

Arg.  in  Wcekes'i  cafe. 

Cro.  C.  [j.  If  a  man  fays  of  A.  that  le  and  J.  S.  Intnving  that  B.  a 

Lew'knorV.*  ^^^'"'^^  Carried  plate ^  they  lay  in  wait^  and  attempted  to  rob  hin^^ 

Croihk^y  but  B.  raifed  the  country  upon  them^  fo  that  they  tvere  compelled  to  Jty 

•«L5'  *r.  ^^  ^^^  ^"^  horfe^  an  a£kion  lies  for  A.     For  though  this  was  not 

for  h?^'  felony,  yet  was  it  a  great  offence,  and  flandered  him  as  much  as 

tharget  him  if  he  had  charged  him  with  felony.     Mich.  4  Car.  B.  R.  between 

notonlywith  LtwKENOR  AND  BuRCHLEY,  adjudged  \   this  being  moved  in  ar- 

tionrSi"  «a  of  judgment.] 

with  t  faQ  which  is  as  near  felony  as  may.bct  and  is  fuch  an  offbtce  as  is  more  than  an  intent  only, 
mod  more  than  riot,  and  for  which  fiue  and  imprifonment  are  due*  Jo.  195.  pi.  6.  S.  C* 

adjudged  accordingly. 

r  '*^-  '^       [4.  If  one  fayg  to  another,  that  he  keepeth  men  to  roh  mcy  no 
f<^*  51-      a£tion  lies,  bccaufe  there  is  only  a  naked  intention,  without  any 
Thiafe«msV*^*    Pafch.  15  Jac.  B.  R.  in  Lock's  case,  put  per  Hought*  to 
to  intendthe  have  been  lately  adjudged.] 

cafeofSia 

HaaBiKT  CaoFTEs  v.  BaowK,  the  words  there  being  the  fame  3  and  per  tot.  cur.  die  words  aie 
ptit  aAionable- 

Ht  ktffttb  tb'ttva  to  rob  my  majhr,  adjudged  aAion^ble.  Palm.  27S.  Hill.  19  Jac.  B.  R. 
Beanct*k  cafe.  ■  Cro.  J.  629.  pi.  i.  Bennet  v.  Tabram,  S.  C.  where  the  words  are,  tbcu  art  a  mah- 
ealaer  of  tb'u^es  to  fiial  wf  mafier^t  gcodt*  It  was  obje^ed  that  he  did  not  fay,  that  be  maintained 
them  in  the  felony*  nor  kfl<v  tbem  to  be  thieves  \  fed  non  allocatur  $  (or  thQ  wrprds  are.  to  be  taken  m 
tba  haoft  flanderotts  part  as  be  rpoke  tbem  \  and  adjudged  for  the  plaintifT. 

f 
I 

Cro.  J.  158.  [5.  If  one  fays  to  another,  thou  hajl procured  J,  S..tP  come  thirty 

Pafch!*c  T*c*  ^'^^^  '^  commit  perjury  againft  his  father  before  the  hrd  bj/hop  tf 

B.  R.  S.  C.  Winchifler^  and  baft  given  him  10 1,  for  his  pah/s^  no^afkion  lies 

and  though  for  thefc  words ;    for  he  does  not  faj?  that  J.  S.  committed  the 

jeftion^was '  P^fj^^^y*  ^^^  ^^^^  *^^  hiring  without  tiie  committing  <rf  perjury  • 
-Blade,  and     IS  not  any  offence^    Pafch.  3  Jac.  B.  R.  between  Harris  and 
•ifothatit     Dixon,  adjudged.! 

was  not  al-  *        v      o       j 

leged  that  the  l>fiiop  of  Wincheiler  was  fuch  a  perfon,  before  whom  perjury  might  be  coounitted  ; 
yet  the  court  held  it  a  great  imputation,  and  that  it  ihall  be  intended  in  the  woift  part;;  and  fo  ad- 
judged for  the  plaintiiF.— —  Yelv.  72.  Mich,  a  Jac'  S.  C.  and  the  words  there  are  (procuied  aad 
fkborned,)  'but  Uie  obje^on  is  feid  U>ere  to  be  aHowed  by  Fenner,  Yetverton,  and  Willtams,  Popham 
1>eing  abfent.  ' 

yf.  did  bire  a  man  to  roh  me»  Ttr  Haughton  J.  thefe  words  would  be  adliooable ;  to  which  Coke 
Ch.  J.  agreed,  becaufe  an  a€l  was  done.     3  BuliK  167,  16S.  Pafch.   14  Jac. 

He  procured  ont  to  murder  J.  S»  Adion  lies,, though  no  murder  %iras  committed.  Adjudged,  and 
nffirm^  in  error.     Mo.  t86.  pi.  332.  Mich.  26  Eliz.  Anon. 

TboM  bajt  given  J*  $*  9  /.  jfor  forfwearing  bimjelf  in  cbancery^  and  bafi  hired  him  tofcrge  a  htnd* 
Adjudged  adiunable,  though  he  never  was  fworn  in  chancery  \  and  the  fame  as  to  the  other  words  of 
forgjng  the  bond.     Cro.  C.  337.  pi.  23.  Mich.  9  Car.  B.  R.  Anon. 

•  •  • 

Cro.  E.  f  6.  If  a  man  fays  to  B.  /  charge  you  in  the  queer! t  mapfl^s.  nanu 

Theob^ald^'    ^^  ^'^  ^^»  fi^  ^  amfet  upon  to  be  robbed:  and  I  charge  ydfijo  ga^wtb 
▼.  Brooke,     me  to  Bonaventure  TibbaPs  houfe  to  apprehend  him  ;  for  old  Tibbali 
■S.  C.  where  (innuendo  di&um  Anthonium)  hath  been  a  fitter  [on  of  ^ them  (in- 
are  Ti4*     agendo  the  faid  Bonavcnture  and  another)  ofien  turns  to  rob  mc^ 
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'aflion  upon  the  cafe  lies  for  Afrth&nj  Tthbals  for  thefe  words.  ^'  f*  ^h^ 
Mich.  40  &  41  Eliz.   B.  R.  between  Tibbals  and  BROOicfii  ZfrfJ'flrl 
adjudged  ;  for  though  he  was  *  not  robbed  by  them,  yet  the  a£lion  ^ImZ 
lies  for  the  flander  of  fettine  on  of  others  to  rob  him.  1  '*'*  ^I'g^fi 

^  ^  amdhrwgm 

to  Bb  T.*s  houfe  to  arrefi  him ;  for  old  Tbeobaldt  (innuendo  the  plaintiff)  fettttb  bU  fiat  to  rot  «w 
(innuendo  dittum  B.  &  quendam  Johannem  filium  ipfius  Anthonii)  from  tmt  to  time ;  adjudged 
adiooabie*  Bot  upon  error  brought  it  was  a/Tigned,  that  It  if  not  precifeiy  aflirnned  of  the  plaintiffy 
but  it  19  faid,  «/</  TheobaJds  j  and  he  does  not  ngme  the  plaintiff,  and  an  innuendo  will  notftrvt  i  wheie* 
upon  judgnaent  was  reverfed* 

Hejint  his  man  A*  to  kill  me.  The  court  was  divided  as  to  its  being  aQionaUe  or  not.  Mo.  63  ' 
pi.  174*  Trio*  6  £iis.  Bray  v.  Andrew^ •  — —  Dal.  66*  pi*  29.  S.  C.  in  the  fame  words. 

You  Jet  onfAki  to^murdcr  J-  S>  Wilde  conceived  the  words  a^ioitable,  fine  and  imp^ionmeAt  beiof 
due,  without  averring  J.'  S.  to  be  dead.  Judgment  for  the  plaintiff.  Keb.  J153.  pi.  22.  Pafcb.  ix 
Car.  2.  B.  R.  Weil  v.  Philips.  * 

[7.  If  one  fays  of  another,  he  would  have  robbed  me  if  J.  S*  Cro.  Z. 

would  have  confented  to  it ;    and  he  perfuaded  J*  S.  to  go  with  him^  J' q  ^^  y* 

and  faid  unto  him  that  he  Jbould  have  money  enoitgh^  a£iion  upon  the  name  of  U- 

cafe  lies  for  thefe  words.    Mich.  41  &  42  Eliz.  B.  R«  Lever-  ^cr(ag»T« 

sett'scase,  adjudged.]  \^^^I 

tionable ;    for  the  words  are  of  great  difcredit  and  flander. 

Hr.  ajfttulted  me  and  others  to  have  robbed  uty  but  ws  «Mr#  t9ofirtmgf«r  tbem,  and  Reaped  \  adjudged 
a^ionabie.  Cro.  £.  349.  pi.  24.  Mich.  36  ic  37  ElU.  B.  R.  Wedcs*s  cait.— ~-Mo.  409^^.  err, 
Weekes  v.  Taylor,  S.  C.  be  laid  in  wait  to  rob  me,  and  'was  one  of  them  that  would  have  rdbtl  me^ 
held  adionable,  though  he  was  not  robbed.  ■  S.  C.  cited  by  Tones,  Cro.  C.  140.  In  pi.  15. 
where  the  words  are,  nine  perfMs  Jet  upon  me,  to  have  robbad  nUf  anajom  (inaucndo  W.  the  plalotinV 
was  one  of  them ;    and  that  the  words  were  adjudged  a&iooable. 

Aid  me  to  S/otter^  for  I  have  fJony  to  lay  to  bis  charge ;  fcr  be  would  have  robbed  me»  If  wai  ob« 
jeded,  that  tliough  pethaps  the  words  (f  have  felony  to  lay  to  his  charge)  are  of  themfelves  a^on- 
able,  yet  the  next  words  (for  be  would  have  robbed  me)  prove  ao  felony,  bat  cstenvate  fht  firft  words^ 
and  ihew  what  he  intended ;  and  thai  to  fay  (one  would  have  robbed  me)  is  not  a^iooabh  withour 
(hewing  fome  overt-a^  put  in  ure|  which  is  felony,  or  caufe  to  bind  one  to  their  good  behaviour ;  for 
though  he  had  an  intent,  perhaps  be  repented  of  it,  and  did  no  evil  ad.  And  Lea  cited  a  c^fe  *d. 
judged  27  Sc  2S  Eliz.  Tittul  ^.  Osborns,  that  the  words  thou  wouldfi  have  murdered  me,  are  not 
adtionable;  and  for  this  caufe  qie  court  inclined  that  an  adion  did  not  lie.  Cro.  £•  250.  pt.  x6. 
Stoner  v.  Avdky* 

Thou  wouliifi  have  taken  ny  pu/fe  from  me  on  the  highway,  is  not  adionablej  pec  Coke  Ch.  J. 
Codb.  202.  pi.  289.  Trin.  10  Jac.  C.  B.  Anon. 

[8.  If  one  fays  to  another,  thou  woulde/f  have  lUled  me,  no  s.c.  cited 
aAion  lies,  becaufe  he  charges  him  only  with  an  intention.  Hau^luoo^ 
Hill.  1 1  Jac.  B.  R.  Pott's  case,  adjudged.]  by* the  name 

of  Pr.  Poe's  cafe,  as  adjudged  not  afHonabte.     2  Bolft.  206.  ^ 

She  went  about  to  kill  me,  actionable ;  for  if  true,  /he  (hould  be  bound  tD  her  good  behavfovr.     3  Le, 

231.  pi.  313.  cites  the  cafe  of  Warner  v.  Cropwell.        * 
He  fought  to  murder  me,  and  I  can  prove  it,  adjudged  a^ionable.     CrO.  £•  |o8.  pi.  itt  Micb. 

35  &  36  Elia.  B.  R.  Prefkm  ▼.  Pindar. 

[9.  If  one  fays  of  another,  Jbe  woM  have  cttt  her  hitJbanSs  ^■"•-  ?•• 

throat,  and  did  attempt  to  do  it,  aflion  lies  for  the  attempt ;    foy  ^cheew*!* 

this  is  a  great  fcandal,  and  good  caufe  for  the  hulband  to  be  di-  but  Civt  it 

vorced.    Hill.  8  Jac.  in  the  exchequer,  Scott  v.  Hilliers,  per  ^«««?jn<*ge* 

^.•»:o.««  1  that  for  the 

curiam.]  ^^^ 

would  have  eut  her  bufiand't  tbrvat,  no  aAlon  would  lie. 

10.  E*  did  wrap  gunpowder  in  a  piece  of  tow,  and  laid  ft  under  5.  P.  and 
my  ntmdtnv,  and  put  fire  to  it,  minding  to  htrn  my  houfe.     By  fuch  Ji^/'Jjf 
words  the  plaintiff's  good  name  is  impaired,  and  he  had  judg-  hurta.   Ad* 
ment.     Cro.  E.  (f.  pi.  i.  Trin.  24  Eliz.  C  B.  Edward's  cafe.      Mgwin:** 

^  ^  adionable. 

l»0db.  43*  cited  in  pi.  $i.—— Certain  coUicn  having  been  burnt  feloniouQy  in  a  houfe,  and  fome 

pcrfoAi 


*  44*  ^ftioiwr  [for  Word*.] 

^eHbni*€Mcuced  for  fiW  mnfdcry  the  ddenriant  r»dy  /5ot  iii^  ^r«!»f  fHX^  *  ^^^  ^^^  ^/  ^*  '^ 
iurmfig  if  the^oUiertf  adjudgtd  J^onabk.     Hurt.  ia.2.  Pafcii.  9  Car*  Glafier  v.  Heiiar. 

If  a  maafion-hoofe  be  burnt  felonioufly,  and, one  Ujs,  you  brought  firt  to  Jet  in  the  tbatcb  of  the 
homfi  vkicb  u  Samt,  ic  it  afboaabit*     HutC.  123.  Pafcb.  9  Car.  io  cafe  of  Glafier  v.  Heliar« 

CC.  cited         *  II.  Mv  lady  C,  affertd  2/.  to  a  tuoman  with  child  to  get  her  a 

—SX.  cited  Butler^  Adjudged  a£lionable  \  for  the  words  impair  the  lady's 
**<**4«9*P[«  credit,  and,  if  true,  might  be  bound  to  her  good  behaviour; 
1^^  If  ^  *  though  it  was  not  faid  that  flic  did  give  money,  or  that  any  hurt 
Lady  Cof.  was  done,  but  that  flie  offered,  &c.  Cro.  £.  49.  pL  4.  Trin.  28 
**'•  ^^'Sl     Eliz.  B.  R.  Sir  T.  Cockaine  &  Ux.  v*  Witnam. 

167.  Arg.  cttaLadv  Cockalnc*s  cafe— 2  Bulfl.  206.  S.  C.  cited  by  Coke  and  Haugbtoo,  and  Uid 
it  was  an  odioos  fa6l  j  but  if  this  cafe  was  now  to  corae  in  qucftion,  they  fliouid  be  very  wdl  advifed 
«f  it««»— S.  C.  cited  Godb*  43.  in  pi.  51.  as  adjudged  that  the  wo^di  were  not  adionable. 

t.  Q»  cited  J  2,  2^,  afid  one  G,  agreed  to  have  ffired  a  man  to  kill  me,  and  thai 
k  kiplt'io.   ^'  Jhould  fi)ew  me  to  the  man  hired  to  kill  me.     Adjudged  by  Wray 

and  Fenncr  for  the  plaintiff,  againft  the  opinion  of  Gawdy.    Cro. 

E.  191.  pi.  3.  Mich.  32  &  33  Eliz.  B.  R.  Tibbot  v.  Haynes. 
^^^•^^4»  I  J.  H^  is  a  brablerj  and  a  quarreller ;  for  he  gave  his  champion 
lays  an  ie*  cimnfel  to  make  a  deed  of  gift  of  his  goods  to  kill  me,  and  then  to  fly 
judgesy  prje-  out  tf  the  country,  hut  God  preferved  me.  Adjudged  not  a^on^ 
Wd'Sr*^  able  5  for  the  purpofo  or  intent  of  a  man,  without  aft  done,  is 
words  not  ^^^  punifhablc  by  the  law ;  and  though  for  fuch  confpiracy  h& 
•aionabk}  may  be  puniflied  in  the  ftar-chamber,  yet  that  is  by  tlie  abfolute 
»nt  for  the  P^^'^  ^  ^^^  court,  and  not  by  the  ordinary  courfe  of  the  law- 
delendanu     4  Rcp.  16.  b.  pi.  10.  Trin.  40  £liz.  C.  B.  Eaton  v.  Allen. 

•.— Cio.  C«  140.  in  caic  of  Lewknor  v.  Cruchley,  Arg.  cites  S.  C.«  as  adjudged  not  a^lionable. 

^'»P'  14;  P.  (innuendo  the  plaintiff)  fent  a  letter  to  my  mafter,  and 

l^^toj!^S.  ^^^^^  willed  him  to  poifon  his  wife.  All  the  juftices  and  barons 
fpoifon  her  rcfolved  the  words  a£lionable,  and  fo  afErmed  a  judgment  in  B. 
kujhand.^A''  R.  Cro.  E.  747.  pi.  27.  Hill.  42  Eliz.  in  the  exchequer-cham- 
't'S^ft,  ^^^  Paffie  V.  Mondford. 

and  judgment  a£Finiied  in  the  exchequer  chamber.  Cited  by  WiiSams  J*  Buift.  2ot.  a^  Mis.  Paf« 
4eld*«  cafe,  and  feems  to  be  S.  C.  S.  C.  cited  in  cafe  of  Dean  ▼.  £aton,  by  Williams  jp 

Bulft.  201.  as  adjudged  aftionabk,  where  the  cafe  was,  that  A>  placed  a  Kvoman  in  B.^s  hotffe,  with  am 
wtent  fofoifoft  B,  It  was  objedled  that  no  adl  was  laid  here  to  have  been  done,  but  an  intention  only  ; 
hut  adjudged  actionable.     Pafch.  10  Jac.  Deair  v.  Eaton. 

Yelv.  57.  I5«  -/^  ^w»  in-  danger  of  my  life,  my  blood  is  fought,  and  I  was  like 

uie^ee^  /^  have  been  murdered.  J  was  at  Sir  John  Harpur^s  houfe^  and  f. 
jtOlioahdd^  H,  (innuendo  the  plaintiff's  fon)  drew  me  forth  to  fee  a  gelding  in 
that  the  the  Jiable,  and  then  7.  B.  drew  his  dagger  at  me  twice,  and  thrufl  me 
HOC  be^M  ^^^^^S^  '^^  breeches  twice  with  his  rapier,  to  have  killed  me.  All  this 
dividedly»  ^^  done  by  the  iti/ligatum  of  Sir  J,  H.  and  I  can  prove  it.  Adjudged 
kut  aitoge.  hy  3  J.  againft  2,  that  adUon  lies,  it  being  alleged  that  Sir  J.  H, 
were^lu;  "  ^  jufticc  of  peacc  \  fo  that  fuch  inftigation  being  againft  his 
•a  if  be  bad  oath^  13  a  great  mifdemeanor,  for  which  he  i&  fineable,  and  to  be 
h"*  *"  J* .  pot  out  of  the  commiilion.  Cro.  J.  56.  pj.  i.  Hill.  2.  Jac.  B. 
i^  iTm/T     ^*  Sir  J«  Harper  v.  Bcamond. 

bit  dagger  at  me  to  kill  me}  and  then  there  is  no  que^ion  but  the  words  ase  •^UonaUe.  Quod  fuii 
coactfiim  ah  omnibus.    And  judgment  accordingly  agai&ll  the  defendant. 

16.  Hi 


aSionif  [for  Words.]  *  442 

l6.  Hi  affaulted  mj  wife  mfiih  an  intent  to  rovj/b  ber. '  Glya  Ch.  Ibid.  loo. 
J,  inclined  that  the  aaion  lay.     2  Sid,  n6.  Pafch.  x6c8.  B.  R.  J^S'^l^*' 

T         1  r>i     1  JB.  K.  the 

Langly  v.  ClarL  s.  c.  ad- 

judged ac- 
tionable.—-2  Afod.  5t.  Argt  S.  C.  cited  as  adjudged  for  dit  plaintiflT,  afbtr  a  long  debate. 


He  pulled  3  fWflMt  off  from  tbi'tr  borfety  with  intmi  f  rtnfijb  thm,  tUs  U  a^ionable.     a  Sid.  lOO.  P«r 
Glya  Ch.  J. 

*  17.  There  being  a  colloquium  of  befettine  a  houfe,  m  order 
to  rob  it,  the  defendant  faid,  it  was  T.  M.  (the  plaintiff)  and  J^ 
JD.  that  were  about  to  rob  E,  CJ^s  houfe^  Atkins  J.  held  the  words 
a&ionable ;  for  the  charging  the  plaintiff  with  fomething  done^ 
though  the  thing  be  not  abfolutely  effe£bedj  it  is  more  than  a  bar« 
intention,  and  then  a£lionable  5  but  Archer  and  Vaughan  (Wyldc 
abfente)  gave  judgment  for  the  defendant  j  but  they  agreed,  that 
if  the  words  had  implied  any  a£t  done,  they  would  be  adionable  1 
as  to  //>  in  wait  to  kiila  tnan^  there  the  lying  in  wait  is  indi£iable  ; 
but  per  Vaughan,  going  with  an  intent  to  lie  in  wait  is  not  fufficient^ 
but  it  muft  be  fuch  a  kind  of  z€t  for  which  a  man  is  indi^- 
able.  Freem.  Rep.  46.  pL  56.  Trin.  1672.  in  C.  B.  Mayne  v. » 
Diggle. 

18.  He  would  have  given  D.  money  to  have  robbed  G?sb(mfe^  and  *  J<>-  ^ 
he  did  rob  the  houfe.    The  court  faid  the  words  might  be  conftrued,  ^Ic^^iJrt 
that  the  plaintiff  offered  D.  money,  and  that  ]D.  refufing  it,  the  %iced  tW8 
plaintiff  robbed  the  houfe  himfelf.     Vent.  323.  Mich.  70  Car.  a.  tbe  firft 

k  R.  Frowd  V.  Frowd.  ^"^  ^^ 

9ot  mauii- 
Cain  tlie  a^ion,  becaufe  they  import  an  iiftentioD  only,  without  any  \Ql  done  by  tiie  pUdntiff.    And 
upon  the  laft  words  judgment  was  flayed  till  moved  by  the  plaintiff. «  a  Lev.  105.  S.  C.  ad« 

judged  per  tot.  cur*  via.  Rainsford,.'rwirden,  and  Jones  for  the  plaintiff,  and  that  the  firft  iroidsaloQft 
had  been  adiooable,  and  are  made  worfe  by  the  fecond,  be  the  robbery  intended  to  be  done  by  the  plain- 
tiff himfclff  or  by  any  other  by  his  procuivment,  which  Aall  be  intended.— 3  Keb.  t^i.  pL  5.  S*  C# 
•djiidged  that  the  words  an  a^ionable,  taking  them  altogether. 

19.  Words  which  charge  men  with  evil  inclinations  and  princi^ 
plesy  will  be  a£lionable  ;  as  where  it  was  faid  of  the  plaintiff,  that 
be  is  a  Jacobite^  and  is  for  bringing  in  the  prince  of  Wales  and  po^ 
pery^fo  the  defroving  our  nation.     2  Ld.  Raym.'  Rep.  8t2.  Mich* 

I  Ann.  in  cafe  of  How  v.  Prinne. 


(R,  a)     In  what  Cafes  the  fubfequent  Words  ihall  be 

Explanatory  of  the  former. 

£1.  IF  one  fays  to  another,  thou  art  a  thief ^  or  fuch  like  words  W««^« 
^  as  will  bear  an  a£lion,  andhafl  flolen  my  trees^  aftion  lies ;  ^^J^'  xht 
for  the  laft  words  are  by  way  of  addition,  and  not  given  as  a  rca«  court  held, 
fon  of  the  firft.  Mich.  4  Jac.  B.  R.  between  •  Minors  and  !^*ij^ 
Ltdford.  Hob.  Rep.  io6.  there  cites  a  judgment  in  B.  R.  7  Jac.  aaadiMb 
accordingly.    Contra  Mich.  13  Jac.  B.  between  f  Coote  and  maintain. 
Git  BERT  adjudged.    See  the  fame  cafe  Hob.  Rep.  106.]  f^^bec^^lSBli 

with  other  words,  which  prove  it  to  be  no  fckmy  intnidcd.    And  Judgaeo^  for  the  plaintiff.'    Cro.  £• 
S57.  pi.  s$.  Mich.  43  ^  44  £!!«•  C.  B.  Robiai  v.  Fiwki. 


§  44i  dStOtUi  [for  Words.] 

*  do.  J.  114.  pi.  13.  Mlnoft  ▼•  Laeibrd,  S.  C.  and  by  Tmfiddi  though  die  fteaUnf  the  ticci 
ft  not  fielony,  yet  the  anion  lies  for  calling  him  thief  generally  |  and  the  addition  of  (and  thou  h^ 
ftokn)  is  another  diftin£l  fentence  by  itfelf,  and  not  the  reafon  of  the  former  fpeech,  nor  any  diminudoa 
tiieieof,  but  an  addition  thereto  j  and  cited  7  Ella.  C.  B.  Stanley*!  cafe  accordingly,  and  fo  he  con^* 
cehed  here ;  and  of  that  opinioo  were  Fenner  and  Williams,  But  Ydverton  doubted  tiaereof  j  and 
(abiente  Popham)  it  was  adjudged  for  the  pliBntiff.  S.  C.  cited  Hob.  3^1 .  pi.  410. 

•f  Hob*  77*  pl*  100.  S.  C.  where  the  fame  words  were  adjudged  not  adionable  j  for  the  word  (and) 
It  to  be  underilood  to  be  but  a  verifying  and  making  good  of  the  general  word  (thief;)  and  thea 
(trees)  fliall  be  rather  underftood  trees  ftanding  than  felled ;  and  the  law  ftrains  not  to  hurt  but  to 
heal ;  and  diCipproied  a  (Ironger  cafe  cited  to  have  been  adjudged  adionable  in  7  Jac. ——Brown], 
m  Cowter.  Gilbert,  Hill.  10  Jac.  S.  C.  adjudged  not  aftionable.  Godb.  241.  pi.  335.  Mich. 

1 1  Jac.  C.  B<  Coltir.  Gilbert^  adfudged  that  the  aftion  lies }  lor  the  latter  words  do  not  extenuate  the 
£»mer. 

4  ThoM  art  m  thiev'ijh  knave^  and  haft  Jiolen  my  rcood.  Adjudged  not  aOionaUey  by  3  T*  contra  2  ; 
■10  by  the  3  J.  though  the  words  had  been,  itw  art  a  thUf^  &c.  yet  it  would  not  be  a€bion:|ble ;  and 
they  held  that  the  word  (and)  is  all  one  as  if  he  had  (aid  (for.)    Cro.  J*  65.  pi.  5>     Pafth.  2  Jac. 

B.  R.     Robins  v.  Hildredon* 

Thoa  art  a  thievi/h  rogue,  and  baft  fiolen  isrs  of  iron  tut  tf  othtr  mn'^  vumdwwt.  Adjudged  not 
■ftionable;  for  dealing  bars  of  iron,  parcel  of  the  freehold,  is  not  any  felony,  and  it  (hall  not  be  in- 
tended bars  lying  in  the  windows ;  for  it  fliall  be  taken  in  the  beft  fenfcfor  the  dciiendant.  Cro.  J.  204. 
pi.  9*  Hill.  5  Jac.  B.  R.  Powell  v.  Hutobins. 

He  it  an  arrant  tbtef^  and  batb  Aden  di^oert  appU-treet  out  of  J.  S.*r  garden^  is  aftionabk  ;  ether^ 
vife  if  he  had  faid,  for  be  batb  poUn^  &C.  for  then  it  fliouid  not  be  felony  to  fteal  trers ;  and  (for) 
ftewa  tfae-reafon  of  calling  him  thief^  which  the  word  (and)  does  not.     1  Brownl.  2S0.  Mich.  7  Jac* 

C.  9"  Ayn:*8cafe. 

.  She  is  a  tbitf^  and  bas  fiolen  ny  foood,  and  I  will  find  her  to  hridewell.  The  court  held  the  firft 
words  a^iooable,  but  whether  coupled  with  the  other  they  were  adiotublcy  the  Court  was  divided,  via. 
Bacon  ^gainft  the  adion,  and  RoU  Ch.  J.  tor  it.  Sty.  24.  P^ch.  23  Car*.  Drake  v.  Whstacre. — 
Ibid*  17.  S.  C*  by  the  name  of  Whitacre  v.  Hillm-ell  \  and  Bacon  J.  faid,  that  the  laft  words  ex* 
plained  the  former,  that  he  meant  not  the  fz6L  charged  upon  the  plaintiff*  to  l)e  felonious ;  for  that  cut- 
ting wood  ftanding  it  to  be  puniflied  with  whipping,  and  fo  the  party  may  be  fent  to  bridewell  for  that 
oflfoice :  bat  RoU  Clu  J*  held  them  cumnl^Tt,  and  npt  interpretative,  and  fo  a^lionable ;  and  that 
where  mere  are  exprefs  precedent  words  to  make  one  a  diief*  there  ought  to  be  violent  words  foble^iient 
to  give  them  another  interpretation,  and  not  words  which  may  be  taken  by  implication,  as  they  are  in 
this  cafe.  Adjomatur.    AU.  xx.  S.  C.  accordingly. 

Godb.  141.  [2.  But  If  one  fays  of  another^  tjxu  art  a  thief ^  fir  thou  hpjl 
Colt  v?'Gil.  J^^^  ^y  treesj  no  a&ioti  Kes  $  for  the  laft  words  are  explanatory^ 
here,  s.  p.  and  given  for  a  reafon  of  the  iirft.  Mich.  4  Jac.  B.  R*  between 
tcawrdingiy.  MiNORS  AND  Lydford  agreed.] 

tindioD  between  the  word  (and)  and  the  word  (for)  it  cited  by  Taniield  J.  Cro.  J.  1x4..  in  cafe  of 
Minors  v.  Lteford,  to  have  been  ^reed  7  £lin.  C.  B.  in  Stanley ^s  cife.— — S.  P.  agreed,  in  cafe  of 
Harbart  v.  Angd,  Mich.  8  Car.  Hutt.  1x3.— —Same  diftinftion  Noy  135.  Ayxes  v.  OfwdJ.*— 
2  Brownl.  aSg.  Mich.  7  Jac.  in  C.  B.  Ayrc's  ^fb,  S.  C.  accordingly.  ■  ■  S.  P.  and  fa«K  dif- 
tin£lioo  takeot  Cro.  J.  a3i.  pi.  xi.  Mich.  7  Jac.  B.  R.  S*  C.  Gyer  v.  OrmAed.— — ^S.  P. 
and  fame  4iilin£tion  taken,  and  adjudged  for  the  plaintiif.  1  Bulft.  141.  Mich.  1 1  Jac.  Painter  v. 
Warn. 

He  it  a  thhf  for  be  bath  ftolen  com  from  Mr,  Key*  (Qucndam  Richardam  Key  innuendo.)  A^^ 
lodged  for  the  plaintiff.  Cro.  J.  673.  pi.  7.  Mich.  2x  Jac.  and  the  judgment  atfirmed  in  error  in 
B.R.  Smithy. Wasd.  ... 

^bw  art  as'arram  a  thief  at  anf  U  in  E^gtanJ^  foe  tbon  baft  broken  mp  y*  $»*s  thtft^andtahen  etvay 
40/.  Held  that  the  firft  words,  without  an  averment,  will  not  maintain  an  aflion,  and  the  laft  wordk 
import  no  felony  \  for  the  breaking  the  cheft,  and  taking  the  money,  may  be  upon  a  pretence  of  title, 
and  in  mid-day,  and  upon  pretence  of  title;  and  judgment  for  the  defendant.  Cro.  T*  637.  pi.  2. 
Trin.-M  Jac.  B.  R«  Fofter  T.  Blrowning.'-.i^.Hutt.  72.  Potter  v.  Bxown,  S.  C.  adjudged  accord, 
ingiy  \  Ibrtbe  latter  words  are  ambiguous,  and  admit  of  a  double  interpretation,  and  fo  the  beiter  flxali  be 
taken.  ■  ■    Win.  70.  S9.  S.  C.  and  judgment  was  arrefted. 

Thon  arc  a  tbief^  and  bat  brokt  ny  cbtft.  Roll  Ch.  J.  faid,  that  notwithftandmg  Lord  Hobart't 
Opmion,  he  held  the  words  adionable,  and  the  word  (and)  is  cumulative,  and  aggravates  the  formot 
words,  and  not  barely  explanatory ;  and  the  fubfee^uent  words  are  violent,  anO  may  very  vttSi  ftand 
vith^lhe  former,  therefore  let  the  plaintiff  take  his  judgment.  Sty.  i  X5»  Trin.  24  Car.  Wainwrighe 
T.  Whitley. 

Though  it  was  formerly  held  that  there  was  a  difference  between  (and)  and  (for)  yet  of  4ate  it  haa 
been  taken  otherwife  ;  for  they  both  are  explanatory,  and  mean  both  the  fande  thing ;  per  PowcU  J.  2 
Ld.  Raym.  Rep.  959.  Trin.  2  Ann.  in  cale  of  Baker  v.  Piesu»«w»«n  Salk*  696.  in  pl«  9.  S*  C«  & 
S.  P.-i— 6  Mod.  23.  04.  S.  C.  k  S.  P.  by.HoU  Ch.  J. 

3.  If 
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*  ^3.  If  one  fays  to  another,  thou  art  a  thief ^  for  thoufahejf  my  Thwarts 
ieafii  by  reafon  of  an  execution  ^  and  I  will  hang  thee^  no -action  lies,  fi^lil/^ 
fcecaufc  all  the  words  together  are  not  actionable,  and  the  laft  taken  away 
"words  are  explanatory  of  the  firft.     Mich.  7  Jac,  B.  Wilk's  cafe  ^  <'»''"»  »• 

«    1 4  n  •  not  a^ion- 

**^^"- J  »blc,  for  the 

taking  may  be  hwful ;  but  if  the  woids  had  been,  fir  tbcu  baji  Roltn  my  cornt  a£^)on  Ilea  ;  for  U  iball 
be  Intended  corn  thralhcd,  and  not  in  the  fhcafs  ;  per  Hobart  Cn.  J.  Cro.  J.  6S8.  pi.  %•  Trin*  21 
J-ac.  C*  B.  In  the  cafe  of  FoAer  v. 'Browning* -t—'-->So  wHere  tne  additional  words  wcrt,  for  thtu 
laf  hroAen  uf  J,  S.^s  cb  ft,  and  taken  ati'ay  40/*  Adjud£;ed  for  the  defendant  j  for  the  words  do  not 
import  any  felony  committed  j  for  the  m<*nry  may  be  taken,  and  the  chcd  broke  open,  upon  pre- 
tence of  title,  and  In  themid-da/j  and  prei'ence  of  divers,  and  fo  no  feii^ny.  Cro*  J«  687  Foiter 
•  V*  Browqing.  . 

[  444  ] 
['4.  If  one  fays  to  another,  thou  art  a  coney^catchlng  and  a  cheat"  Hard.  7.  ia 

ing  thief  and  didjl  cheat  the  company  of  20  nobles^  (innuendo  the  ^.  '•  *^"" 

company  of  watermen'  of  NewcajUe  upon  TyneJ  adiion  lies  for  thefc  car.  B.^R. 

words ;  for  the  laft  Words  arc  not  explanatory  of  the  firft  words,  the  s.  c. 

ht  cumulative.     Dubitatur  Mich.  9  Car.  B.  R.  between  Rehkad  ^^^y'^i^i 

AND  Smith.     Intratui:  Trin.    9    Rot.   1248.  but  Hill.  9  Car.  ^  *  J^"" 

jttdgxnent  in  this  oafe  was  given  for  the  plaintiff.  J  Fol.  52. 

ftble,  becaufe  the  word  (thief)  is' (qualified,  and  refen  only  to  cheattog  and  coozening^  which  is  not  fe- 
lony \  and  the  maih'of.  (he  charge  is  cheating. 

[5.  If  a  man  fays  to  J.  S.  thou  art  a  thief  and  hajl  flol:  my  dungy  All.jr.S.C. 
aftion  lies ;  for  thefe  words  (and  hajl  Jtole  my  dung)  do  not  take  'he"  hh?tiff: 

away  the  force  of  the  word  (thief  j)  u)r  dung  may  be  a  chattel, Sty  66! 

and  may  be  ftole,  and  fo  a  felony  may  be  committed  thereof,  s.  c.  by  cU« 
Mich.  23  Car.   B.  R.  between  Yerworth  and  Pearce   ad-  ca"vV^ 
judged,  this  being  moved  in  arreft  of  judgment  after  a  verdift  for  Pierce,  but 
the  plaintiff.  J  «l»ef«  th« 

words  ate 
(/or  thou  haft  ftolen»  &c.]  But  ibldt  73.  S.  C.  the  words  an  u  here,  via.  (and  haft,  Uz-)    And  ad- 
judged for  the  plaintift*. 

[6.  If  one  fays  to  another,  thou  art  a  thief ^  and  haft  fiole  20  load  Hob.  gir  • 
tf  my  furze  J  aftion  lies ;  for  the  laft  words  fhall  be  taken  cumu-  P^'4'o*S«c* 
lative,  and  alfo  the  words  rather  imply  that  they  were  furze  cut  n.  pi.  iil 
rather  than  growing,  inafmuch  as  he  fays  20  load.     Contra  Hob.  Wich.  18 
Rep.  cafe  406.  between  Clarke  and  Gilbert.]  s^c.^ad^* 

judged  ags'tnft  the  pl2in:lft'.--*Poph.  152.  Trin.  17  Jac.  C.  B.  Gilbert  At  Hopton*s  cafe,  S.  C.  ad. 
jud^jcd  that  the  aftion  lie->  \  for  the  w^rd  (and)  (hall  be  taken  as  the  word  (for.)  ■-■Win.  3.  Ood- 
dufd  V.  Gilbert,  adjoraatur*  And  ibid.  10.  S.  C.  adjudged,  quod  querens  nil  capiat  per  billam.  i  ■ 
S.  C.  cited  per  Bacjn  J.  and  denied  ciie  difr'cience  between  (and)  and  (for)  upon  the  authority  of  that 
cafe;  but  Roll  Ch.  J.  laid  that  cai'e  h^d  been  often  denied  tjbe  law.  AiL  31..— -Hua.  13.  S.  F.  cited 
as  adjudged  accordingly  19  Eiiz.  Arrow's  cai'e. 

'  [7.  If  one  man  fays  to  another,  thou  art  a  thief  and  hnjl  folen  Cro.  J,  39. 

my  cornj  action  lies  \  for  the  laft  words  abridge  not  the  force  of  f^  '*  ^^" 

the  firft  words.     2  Jac.  B.  R,  between  Kelham  and  Maudi  ad-  Manefby, 

judged.     Contra  Hob.  Rep.  cafe  406.J  s.  c.  ad- 

judged 

ailionible  ;  for  ftealing  com  tti*A  be  intended  reaped  com,  fn  the  worft  fenfe.  .S.  C.  cited  Hob. 

331.  pi.  410.  by  the  name  of  Kelham^s  cafe  ;  and  fays  the  court  denied  the  words  to  be  aftionable, 
unlefs  there  were  fome  further  words  of  expUnation,  as  corn  in  my  barn,  or  the  likej  f-^r  otherwife 
in  words  meerly  indiiTervnt,  the  moie  eafy  fenfe,  ^j\6  far: heft  ficrti  the  luore  heinous  charge,  flull  be 
cWcen  ;  per  Hobart  Ch.  J.———  Sty.  14,  ^5,  cites  S.  H.  u  adjui^cJ,  iu  die  cafe  of  Ayre  v.  H-g- 
Vot.  I.  LI*  gia^ 
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gtnt,  to  be  (iAi9oa1>k  |  aad  Roll  Ch.  J*  (aid  it  was  a  ftroog  cafe..  S»  P.  cited  by  Bacon  J,  Ift 

have  beea  adjudged.     Sty.  73. 

He  is  a  thief ,  mnd  IwUttmvi  htm  fhtm  tbirf\  fir  he  htth  JMtm  0y  etnu  Adjudged  by  Ley  and 
Doderidge  for  the  plaintiff.  %  Roll  Rep.  440.  Trin.  %i  Jac.  B.  R«  Smith  ?•  Shortred— S.  P* 
by  Poderidge  and  Jones  T*  Lat.  x  76.  Mich.  %  Car. 

He  is  a  thief  i  ftr  he  %ath  Jtilen  Kf  Jheaf  %f  evrn*  Adjudged  aftionable,  becaufe  tt  was  eoni  lying 
•n  the  ground,  and  (he  party  had  a  fpedai  property)  and  fo  it  is  fieiony.  Bulft.  173.  Trin-  9  Jac« 
Petty  V.  Waight. 

Sty.  231.  [g.  If  one  fays  of  another,  he  is  a  thief ^  andhafi  Jiolm  my  turnips 

TrottS''  yJwr/i/ifigAf/,  and  my  grafs^  though  the  laft  words  may  imply  that 
s.  c.  and  the  tumips  and  grafs  were  growing  when  he  ftole  them,  yet  it 
Roiich.  J.  maybe  otherwife;  and  this  is  fpokcn  cumulative;  for  he  had 
wroip*r  ^^^^^  ^'"^  ^^^^^  abfolutcly,  and  has  added  further,  that  he  Jhh 
Aaii  be  in*  bis  turwps  and  grafs^  which  is  for  aggravation  thereof,  and  not  by 
•^'^  way  of  explanation  ,•  for  we  cannot  pervert  the  words,  and  alter 

aodthcYr'^rs  ^^  ordinary  *  conftru£^ion  of  them,  as  where  the  words  imply  an 
mowed  \  and  aggravation,  to  interpret  them  to  extend  to  an  explanation,  which 
judgment  ^j^g  contrary  to  the  intent  of  the  defendant,  for  any  thing  ap- 
pUintjffnift  pcaring  to  us.  Mich.  1650.  betiR^een  Bonton  and  Trotter  ad- 
caufa.  judged,  this  being  moved  in  arreft  of  judgment*    Intratur  Trin* 

•[445]   1650.  Rot.] 

Goldfb.  56.  p.  Thou  it}ouldefl  have  Jfolen  my  cloaij  if  J.'  S,  had  not  come  m 
m'anVcafe-  /A^  Way ;  and  thou  art  a  thief ^  and  I  will  prove  it.  The  whole 
but  there  *  court  held,  that  the  laft  words  Should  be  taken  and  conftmed  in 
the  words  abftraf^o  by  themfelves,  as  in  grofs,  and  not  to  be  dependent  on 
wJdejl  ^^^  former  words.  And  adjudged  for  the  plaintiff.  4  Le.  181. 
hawfioten     pi.  278*  Trin*  29  EHz.  C.  B.  Anon. 

0  pier*  of 

eiibf  9r  elfe  thou  wouUeft  have  delivered  it  to  my  vtife*s  daughter^  £nd  (hou  art  a  thuf  emi  en  grraftt 
thitf^  and  1  will  prove  if.  '  Adjudged  by  3  juftices  (abfente  Anderfon)  for  the  fame  rtafon  i  but 
Rhodes  faid  it  would  be  otherwife  if  the  words  had  been,  and  therefore  thou  art  a  ibief. 

10.  Saying  of  a  furgeon,  that  he  did  poifon  the  wound  of  his  pa'* 
iienti  it  is  not  a£^ionable ;  for  it  might  be  in  order  to  cure  it.  Hct. 
175.  Arg.  cites  Soego's  case  in  tlieBook  of  Entries;  but  adds, 
that  faying  he  did  poifon  the  wound  of  his  patient  to  get  moneys 
it  is  aftionable.     Het.  175.  cites  33  &  34  Eliz.  C.  B. 

^^thov  hajl        n.  If  A.  fays,  B.  hath  broken  my  houfe^  I  will  hang  him  for  it ; 

^P^and      ^^'s  will  not  maintain  an  a£lion ;  per  Popham  Ch.  J.  Cro.  £.  834. 

taken  my       Trin.  43  Eliz.  B.  R.  in  pi.  4. 

goodst  (in* 

nuendo  that  he  had  robbed  him  of  them)  not  adionable  j  cited  Cro.  E.  191.  in  pL  5.  as  adjudged  la 

the  cafe  of  George  v.  Parlcer.  ■  Noy  57.  cites  S.  C.  as  adjudged  accordingly. 

Thou  hap  12.  Thou  haf  cut  my  purje^  and  I  will  charge  thee  with  fehny^ 

mr!n^and    adjudged  not  aSionable,  it  not  being  faid  (felonioufly.)     Cro,  £• 

/  nvJi  carry  890.  pi.  5.  Trin.  44  Eliz.  B.  R.  Latham  v.  Humphrey* 

thee  before  a 

jiifiice  [ar.d^  lay  felony  to  thy  charge^  are  adlonable ;  per  CokeCh.  J.  Godb*  A02.  pi.  1%^  Trin.  xo 

Jar.  C.  B.  Anon. 

l^hL^eaT^  13.  Thou  art  a  I t'^vd  fellow ^  for  thou  hajl  drawn  fiich  a  man  to 
ina7as  thou  /^C^"''V«  Adjudged  in  B.  R.  and  affirmed  in  error  that  the  words 
iakifi  thfeif  are  aftiouable ;  for  by  all  the  juiliccs  and  barons,  it  is  all  one  as 
^hfuhat  ^^  ^^  '^^^  ^^*^^'  ^^^^  ^^^  fuborncd  a  man  to  perjure  himfelf.  Cro, 
drawn  y,s,  E*  ^99*  pl"  44  &  45  Eliz.  Clark  v.  Pcnkeren. 

u^rjury,    Cro.  £.  c^o6.  pi.  14.  Dag  v.  FenJtCYcn  fecms  to  be  S,  C.  and  adjudged  accoidingly. 

14.  Thou 
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14.  ^Tfoli  art  a  perjured  Inave^  and  fiat  nvill  he  proved  by  a  Jlale  Velv.  lo. 
ihatjlandeth  between  the  ground  of  J.  S.  and  J.  D.     Adjudged  ^pjizt*^ 
not  aflionable ;  for  though  the  firft  words  are  aftionable  by  them-  r.  Br'^hc*' 
felveS)  yet  the  fubfequent  words  qualify  them  ;  for  the  word  (and)  ^7  v-  At- 
js  the  fame  as  (for),  and  fo  the  perjury  charged  is  referred  to  the  ^j^^^^*  ^' 


court 


-proof  of  a  thing  infenfible,  viz*  a  (lake.     Yelv»  34.  Pafch.   i  Jac-  divided— 
B.  R,  Lewis  V.  A£lon.  Mo.666.pi. 

912.  Bridge 
T.  Atkins  S.  C.  a()jodge4  not  aAIonable,  and  this  particahr  addition  corrects  the  {;en^i-.Ality  of  the 

^fliorda  before.— 4  Rep.  18.  b.  pi.  c.  Brictridge's  cafe  S.  C'  adjudged  not  a^ionable. But 

ibid.  19.  b.  at  the  end  of  the  cafe,  it  was  faid  that  the  truth  of  tne  calJe  was,  that  in  an  af^ion  be^ 
cween  MAtriN  and  Wkight,  the  ftatc  of  the  contrc»verfy  was,  whether  the  faid  ftakc  ftooJ  upon 
the  land  of  the  one  or  the  other,  or  whether  it  was  indiH^erent  as  a  boundary  between  them,  and  in  thit 
^  a^ion  the  plainc!if  depofed  as  a  witnefs,  and  as  the  defendant  pretended,  had  perjured  hirofelf  in  his 
depofition  ;  and  it  was  faid  that  if  the  plaintiff*!  counfel  had  difclofed  this  matter  in  the  count,  the 
faid  words  would  have  maintained  the  action  ;  and  for  v^ant  of  (hewing  this  fpeclal  matter,  it  was  ad- 
Judged  againft  the  plaintiff;  ■  Brownl.  7.  cites  S.  C«  ^nd  fays  one  jud^e  was  for  the  plaintiff^  and 
one  for  the  ^iefendant.  , 

15.  F.  faid,  N.  is  a  felon,     A.  faiJ  to  F.  take  heed  what  you     [  446  J 
fay.    Why  ?  (replied  T.)  Is  not  he  afeion  that  knew  of  a  murder^  and 
concealed  it  ?     He  (innuendo  N.J  knenv  of  the  murder  of  L»  and  did 

not  reveal  it  tUliong  after  it  was  cpenh  hiown.  Adjudged  for  the 
plaintifF,  becaufe  the  firft  words  are  a£lionabley  and  the  fubfe* 
quent  words  enlarge  the  flander ;  for  though  concealing  felony 
is  only  finable,  &c«  yet  it  is  a  great  imputation.  Judgment  for 
the  plaintiff,  per  tot.  cur.  praeter  Yelvcrton.  Yelv,  154.  Pafch. 
7  Jac  B.  R.  Newlyn  v-  Faflet. 

16.  There  is  a  diverftty  between  words  tittered  continuata  voce.  If  vfardt 
and  at  fevcral  timesy  as  to  fay,  thou  art  a  felon,  for  that  thou  '^;»re«r 
ftoleft  my  apples  off  my  trees,  are  not  aSionablc  ;  for  the  reafon  ^r/}X«/ 
ot  the  fpeaking  inftantly  annexed  qualifies  the  precedent  words  ;  'wUb  worJt 
but  if  a  man  fays,  tliou  art  a  thief,  and  a  ftander-^by  fays,  beware  '**"  fT'  ^^'' 
what  you  fay,  and  the  other  replies,  I  will  jufiify  he  is  a  thief,  fp^kelt  d^f^ 
for  he  ftole  my  evidence ;  this  is  inepta  ratid|v  the  firft  words,  'ferent  r/r.w, 
not  voluntarily  proceeding  from  the  party,  but  as  it  were  urijed  Vi^'^"' , 
by  the  other,  and  thcretore  pronounced  too  late  to  qualify  the  Jir/t  u'^uium, 
words.     Yelv.  154.  Afch.  7  Jac.  B.  R^  per  cur.  in  cafe  of  New-  one  part 
lyn  V.  Faflet.  j^^-.^ 

plain  the  other.  Arg.  And  Holt  Ch.  T.  faid  tt  would  be  hard  to  explain  wrtrds  fpoke  at  one  time 
hf  what  is  faid  after.  11  Mod.  256.  pi.  9.  Micii.  S  Ana.  B.  R.  in  cafe  of  StLhbing  v« 
Warner. 

17.  %  S.  if  a  traitor,  for  he  robbed  a  man  by  the  highway,  Yel- 
verton  J.  faid  thefe  words  were  not  a^iionable  j  becaufe  the  rea- 
fon docs  not  concur  nor  depcncU.  upon  the  firft  words ;  but  Fle- 
ming Ch.  J.  e  contra  j  for  both  the  words  are  flanderous,  and 
though  the  reafon  of  the  parlance  depends  not  on  the  word 
(traitor),  yet  it  fhall  be  conftrued  only  as  the  greater  malice,  be- 
caufe he  charges  him  with  2  feveral  matters  which  defer\'e  death. 
Yelv.  J  54.  in  cafe  of  Newlyn  v.  Faflet,  and  the  reporter  fays  the 
laft  feems  good  law. 

18.  Thou  hnfl  folen  my  goods  ^  and  I  will  have  thy  neciy  is  a£l  ion- 
able.     2  Brownl.  280,  Mich.  7  Jiic.  C.  B.  Fleming  v.  Jalcs. 

L  1  2  19.  TioU 
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Roll.  Rep.         ip.  Thou  m)as  in  L,  gaol  for  coining ;  the  plaintiff  anfwered  hhn^ 

*^Xfor^y'  if  ^  '^^  ^^^'  ^  anfwered  it  well  enough  ;  the  defendant  replied, 

Tuke  S.  C.  yeSi  jott  were  burnt  in  the  hand  for  it*     Refolved,  tliat  thof^  are 

and  Moan,  malicious  words,  and  fhew  an  intent  to  accufe  him  of  being  im- 

thc"wor<u  prifoned  for  coining,  and  the  fubfequent  words  exaggerate  and 

aaionibie,  diminifh  tiot  the   former;   and  therefore, adjudged  actionable. 

tp  which  Cro.  J.  c^6,  pi.  2.  Trin,  17  Jac.  B.  R.  Gainford  v.  Tuke. 

Haqghton  *t     jo        s^ 

J.  agreed,  and  that  the  laft  words  maintain  the  aflion,  but  the  firfl:  will  Dot|  for  coining  money  may* 
be  done  iaufuliy ;  but  Dodeiidjje  contra.  Mnuntague  ordered  judgment  to  be  entered  for  the  plaintiff*, 
uniefs  Croolce  J.  on  his  earning,  ihould  he  Againil  his  opinion.— The  reporter  makes  a  quaere  if 
coining  of  money  ihail  be  taken  in  mellori  fenfu,  for  if  ib>  why  then  ihovld  he  be  fent  to  gioi  for 
it^    Ibid. 

io.  Thou  haff  picJied  m^  pocket  J  and  taken  away  los.  not  vlQiot^ 
Mc  'j  for  he  did  not  fay  that  he  hid  Jlolen  loj.     But  if  he  had 
only  faid,  thou  had  picked  my  pocket,  it  would  have  been  ac- 
tionable.    Godb.  287.  in  pL  413.  Arg.  cites  it  as  adjud^d  in  C. 
B.  Humfri^s's  cafe, 
a  Roll.  Rep,       21*  He  received  goods  that  were  fiolen^  and  will  be  hanged  jkr 
'^^  %\     /A/w.     Adjudged  not  aflionable,  it  not  being  faid  that  fcienter  re^ 
ceipit.     Palm.  67.  Mich.  1 7  Jac.    B-  R.  Arg.  cites  the  cafe  a£ 
Ratcliff  V.Long. 
7bou  haft  22.  Thou  perjured  beafl^  I  will  make  thee  Jland  upon  a  fcaffMut 

^^jI  "  '^^  Jlar^haniher.  Adjudged  aftionable  ;  for  the  laft  words  do 
ftvicc^  and  not  mitigate  the  former,  but  fhew  what  the  intent  was  in  thefe 
j^miimjke    words.    Cro.  J.  613.  pL  i.    Pafch.   19  Jac.  B.  R.    Benfon  v. 

tbec  JiJffd  iff    «j    i| 
a  ictlte  rXiii' 

JbM.  It  was  argued  not  to  be  a£^ionabIe,  becaufe  the  laft  words  expound  the  former.  £t  adjontttur. 
•  Cro.  J.  666.  pi.  2.  Pafch.  zi  Jac.  B.  R.  Ridges  v.  MiUea.  ■  -Godb.  2JI7.  pi.  413.  Bridget 

T.  Mills  S.  C.  adjornatur.  But  the  opinion  of  the  court  feemcd  to  be,  that  the  action  would  lie  for 
the  words. 

*C447J 

*?^^A^^^'        ^3*  ^^  '^  ^  thie^he  Jiole  my  corn^  and  never  made  me  fatisfac" 

▼.  Higgcns^  ^'^"  >  3  jufticc^  hS^hat  an'adion  will  He,  but  Hobart  c  coiitra  ; 

s.  c.  and  and  per  Jones  J.  the  ^Yord  (thief)  will  maintain  it,  and  the  laft 

though  Ho-  words  fhall  not  extenuate  it.     And  judgment  abfolute  was  given 

w*abn6tfa*  ^^r  the  plaintiff.     Jo«  43.  pi.  i.  Mich,  ai^fac.  C.  B.  Arys  v- 

tiificd,  yet      Higgyns. 

he  con  fen  ted 

tlut  jiidgmeutbe  entcicd  for  the  plaintiff".  ■■      Hutt.  6^.  S.  C.  fays  nothing  of  any  judgment 

ghen,  but  that  they  all  agreed  that  that  which  qualifies  of  cxcenuates  words  ought  to  be  Hull,  and  not 

ambiguous. 

rwdidroh  24.  He  is  a  thief  for  he  hath  flolen  my  evidence^  or  my  lead  gf 
»/,  und  tcok  ^„y  i^Qj^jg^  no  aft  ion  lies.  Cro.  J.  674.  pJ.  7.  Mich.  21  Jac.  C.  B. 
VlUf.t'Hs/nd  Arg.  and  agreed  by  the  court  to  be  good  law ;  for  in  tliofe  cafes 
mjuhf^fia,  it  is  uot  fhcwn  that  any  felony  was  committed,  and  the  words  do 
not  artion-    ^^^  import  any. 

able  ;  cued  f  ' 

b)  Coke.  Godb.  S9.  in  pi.  90.  as  adjudged,  Oiborne  ▼.  Ftittell. 

>*cM  have  ftoie  the  ftyuttcri  of  my  window  j  held  not  a&ionable,  becaufe  the  (butters  are  parcel  of  tht 
houfe;  but  if  he  bad  faid,jfMi  area  thief  ^  ff>r ycu  have  ftoten  the  ftuttirt  off  my  wiiidi^w,  it  feeins 
they  arc  adionable,  becaufe  the  precedent  words  /hew,  that  he  intended  fuch  ih utters  which  were  not 
parcel  of  the  houfe.     Sid.  104.  pU  ii.  Kill.  14  &  15  Car.  2.  B.  R.  Nail  v.  Himmond.  Y.cbi 

449*  pl>  36.  S.  C  the  cuurt  inclined  the  word^aut  actionable  ^  icd  adjornatur. 

10  2$.  Thou 
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2y.  Thou  art  a  thief ^  and  haft  coufened  my  couftn  B.  of  his  land. 
Orawlcy  and  Vcmon  J.  held  the  former  words  extenuated  by  the 
fiibfequent  words ;  but  Heath  Ch.  J.  and  Hutton  e  contra,  and 
that  (and)  and  (for)  in  this  cafe  have  one  cflFed,  and  declare  what 
thief  he  intended,  and  upon  conference  with  the  judges,  all 
agreed  that  the  fubfequent  words  explained  his  intent,  viz.  the 
robbery  and  couzening  of  the  land.  J  udgment  againft  the  plain- 
tiflf.     Hutt.  113.  Mich.  8  Car.  Harbert  v.  Angell. 

26.  He  bath  Jlolen  a  tree^  formerly  cut  down^  which  is  felony^ 
and  I  tuill  canfe  him  to  he  indiEied  for  felony ;  adjudged,  and  ai- 
iiinied  in  error,  that  the  words  are  adionable ;  for  (formerly  cut 
down)  is  to  be  intended  a  long  diflance  of  time,  cfpecially  when 
he  adds  (which  is  felony,  and  I  will  indi£l  him  of  felony.)  Cro. 
C.  572.  pi.  II.  Hill.  15  Car.  B.  R.  Bryon  v.  Wilkes. 

27.  He  got  Mary  Nabb  ivith  child^  and  the  child  is  his^  and  I  have  s.  C.  clttl 
tried  it  ivith  a  f: eve  and  a  pair  of  fheers.     Roll  Ch.  J.  held  the  firft  K.eb.  137. 
words  pofitive  fcandalous  words,  and  the  fubfequent  not  mate-  IJ^!*  ^^'^^^ 
rial ;  but  if  they  are,  then  they  are  in  confirmation  of  the  for-  asTdjudgti 
jner ;  for  it  fcems  he  put  confidence  in  the  fieve  and  iheers,  and  ^^onaUe 
that  made  him  fpeak  the  words,  and  it  matters'  not  whether  his 
confidence  be  tme  or  falfe  ;  and  judgment  for  the  pjaintiff.     Sty 

979.  Trin.  1653.  Shcrecroft  v.  Weekes. 

28.  Thou  haji  flolen  our  bees  (innuendo  a  (lock  of  bees,)  they  Keb.  136. 
are  hid  tinder  the  oldivonmris  hemp-fed^  and  thou  art  a  thief     It  was  P**^^'.  ^^ 
infifted  that  after  verdid  they  fliall  be  intended  fuch  bees  of  which  s'.c!wind- 
felony  may  be  committed  j    and  judgment  was  given   for  the  *^^m  con- 
plaintiff,  nifi,  &c.     Raym.  33  Mich.   13  Car.  2.  B.  R.  Tibbs  v.  ':f^^>^^^^ 
onaitn.  jmpoffibJ« 

for  the  for- 
mer words  to  fapport  the  latter,  the  words  will  nor  be  a^ionftblt  j  but  cODtra  where  they  m^y  fuppoit 
the  latter  words  j  and  it  was  adjudged  for  the  plilntiff. 

29.  /  will  indiSl  R.  at  the  next  fefftonSy  and  he  fijall  loft  his  eflate^  Kcb.  1 7.  pi. 
atid  it  fball  go  hard  with  J^imfor  his  life  ;  but  his  ejiate  he  fhall  furely  JJ'udKcJnot 
lofe  for  marking  my  Jlteep,     It  was  infifted  that  thefc  words  tanta-  aaionabb 
mount  to  felony  5  out  byAVindham  J.  the  latter  words  mitigate 

all,  and  tlicrefore  judgment  was  ftayed  until,  &c.     Raym.   12.         • 
Pafch.  13  Car.  2.  B.  R.  Rnwlins  v.  Hill.  [448] 

30.  l^hou  art  a  rogue y  and  reccivcdjl  Jlolen  mutton  of  Befs  GamoU^  a  Keb.  494. 

and  /be  flole  it.  and  thou  was  partner  with  her.  and  hai^jl  part  of  it,   P*»4^»G«»n* 
T^  I  •  a     r   •     J  *    *i     -.    ^i.         1   •       r-  ^  ble  f .  Jen- 

It  was  moved  ui  avrclt  of  judgment,  that  the  planuifi  was  not   nry,  s.  c. 

charged  with  any  crime,  but  Bcfie  Gamble  ;  but  adjudged  for  the  adjudged ac-* 

plaintiff,  becaufe  here  tlie  partncrfbip  relates  to  the  other  words,  «^f**'"8^y 

and  fo  muftmean  partners  in  theft.     Sid.  4x3.  pi.  12.  Pafch.  21   Jiluntiff; 

Car.  2.  B.  R.  Gamble  v.  Dana. 

3 1 .  He  is  a  great  rogue^  and  killed  a  man  on  Jlnp-hoardy  arid  if  he 
had  not  given  money  to  have  taken  himfelf  off^  he  hod  fujfcred  for  it ; 
aftionable  by  reafon  of  the  laft  words,  which  fliew  that  he  in- 
tended a  felonious  killing.  Judgment  for  the  plaintiff.  Freem. 
Rep.  278.  pi.  313,  l^rin.  1679.  ^-  ^"  ^^-^"field  v.  Lincoln. 

32.  The  plaintiff  alleged  a  difcourfe  between  W.  and  the  de- 
fendant, concerning  the  plaintiff  and  a  baftard  of  Zicrs,  and  that 

X- 1  3  W.  faiJ, 
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W,  {aid,  I  hope  fie  di4  net  murder  her  child :  to  which  di^  de* 

fendant  anfweredi  but  Jbe  didt  emd  blood  requires  Hood  (innuendo 

that  fhe  had  murdered  her  ballard)^     Adjudged  adlionable,  an4 

the  judgment  affirmed*   ^  Jo,  21  x*  Trin«  34  Car.  2.  B,  R^  Nailof 

T«  Clarke. 

1  fd.  13$.        »^y  Thou  art  a  clipper^  and  fi^lt  bt  hanged  for  ii^  adjudged  ao- 

Car?a.^c.B.  ^>0""Wc ;  for  it  fliall  not  be  intended  clipper  of  cloth,;  but  of 

iVaJker  T.  '  fuch  a  thing  for  which  he  ought  to  be  hanged,  and  that  is  only 

Xcavcr,s.c.  of  monev,     3  Ley,  166.  Midb,    35   Car.  2,   C.  B,   Walter  v, 

th«  plaintiff:  J^eaver. 

—^0  thou  art  r  ciippftr,  ^wJtiy  ntek  ft}*U ptj  fir  ky  iidjudfcd  t^kloiuUc ;  for  ^  the  fubfe^iVBt 
words  it  ^annot  be  int^ded  other  dipper  than  ot*  money.  3  Lev.  i66.  Mich.  35  Car.  a.  C  B» 
Naden  v.  Mitocke.  a  Jo.  135.  Trin.  36  Car.  2.  C.  B.     Moyden  v.  Mycocke.  S.  C.  ad- 

judged alienable  by  3  jafttces,  Windham  diflentiente.-^— Skin.  183.  p).  i.  Na^en  v.  Miecock« 
$.  C.  and  3  juflices  held  the  words  adiona^.  —^  S.  C.  cit^  3  Ley*  395. 

Thou  art  a  clifftr  ^nd  coiner*  The  court  held  the  vpords  a^ionable,  in  regard  of  the  ftrong  j|iten4« 
Bient,  and  fuch  words  are  underilood  ^y  thofe  that  hear  them  to  mean  clipping  and  coining  of  money, 
a  Vent.  1 7a.  Pafch.  a  W.  &  M.  in  C.  B.  Anon. 

Ih'.u  art  a  coiner  •/ fiift  money  f  anfi  I  Have  fgmmy  to  fieto  wkich  tboa  cwudtfi*,  It  was  objeded* 
that  it  did  not  fay  money  current  in  England,  otherwife  it  is  only  mirprifion  of  treafon  ;  but  adjudge4 
Ivr  the  nlntntiff,  ^bfentlbus  l^ppham  &  Gawdy.  Cto.  £.  629.  pi*  14.  MicJl.  40  &  41  Elix.  B.  R« 
Binkc  r.  Stanley.  "  ' 

34,  Tou  arc  a  hreak'-loci^  and  a  pi^k-'hcly  and  hep  picUocls  in 
your  houje^  and  I  wlU  arraign  ycuy  and  have  you  whipped^  and  fwng 
for  it.     It  was  urged  that  the  laft  words  import  felony.     Judg- 
ment for  the  plaimifl".     Comb,  52^  Trin.  3  Jac.  2.  B.  R.  Peat  v. 

Parry. 


'ThepleAi 

"pl^X        (5*  *)     '^^^  Words  In  Di^racc  of  a  Troftffto% 

|iot  confined 

Ari£^ly  to  a  profenion>  but  contain  other  matten* 

Cro.c.459.  [i.  T^  an  a£tion  upoii  the  cafe^  if  the  plaintifF  declares  that 
P*'  Niclhoiif  whereas  he  was  an  attorney  de  B.  for  fcvcral  years  before, 

S^(C.,ad-  '  and  whereas  Jie  was  retained  fuch  a  day  by  one  Helmes^  to  pro- 
juJgrd  {»t     fecutc  a  fuit  for  him  againft  J.  S.  in  B.  the  dcfei^dant  prscmiilb- 
^n^B^^a^*^  rum  ncn  ignarps,  yet  of  his  malice  to  flander  him,  having  a  com- 
thacjudg.     inunjcation  with  the  ftiid  I|elme$  concerning  the  plaintiflF|  faid 
ment  af-       thcfc  words  of  the  plaintiff,  you  may  he  a/hamed  to  employ  that  knave, 
b1  K***  "^       (naming  him)yjr  you  tvill  receive  iUfgra^e  and  fiav^  by  it  s  for  he  is 
a  knave,  and  a  proclaimed  knave  in  open  marlketf  by  which  he  b/l 
r  A      1   f^^^^^  clientsy  ^c.     AAion  lies  foi^  thefe  words  \  for  it  appears 
L  449  J    ppon  tlie  whole  (natter,  that  this  is  fpoke  of  him  in  his  profeiTion 
pf  an  attorney,  inafmtich  ag^  It  is  alleged  that  the  defendant  was 
not  ignorant  of  the  employment  of  the  plaintiff  by  the  faid 
Hclmcp,'  and  the  words  that  he  fliould  not  employ  him,  &c. 
Pafch.  iz  C^ar.  B.  R.  between  Nichols  and  Dr.  Webbe,  ad- 
judged m  a  writ  of  error  upon  a  judgment  in  B.  and  a  judgment 
;iyen  in  B.   afBrmed,  per  curiam*  Trin.  11  Car.  Rot*  372. 

Rl»''4..  .**.  ..1,  ill,  •  W    *  * 

•J 

[2.  C^J 
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f  2»  [Sff]  If  A.  having  communication  of  B.  an  attorney,  and  Cm.  c* 
of  his  faid  office  of  an  attorney,  fays  before  the  clients  of  B.  S'S-p*.  15- 
that  B.  ua  bafe  rogue  andknave^  and  maintains  his  nvifi  and  children  tJhcS^* 
by  his  knavery  and  cheating  tricks^  adion  lies  for  thefe  words,  adjudged,  ' 
Mich.  14  Car.  B.  R,  l^tween  Shaw  and  Wai^eman,  per  *^  ^^nned 
curiam,  adjudged  in  a  writ  of  error  upon  a  judgment  *  in  Bath,  m  f^  * 
and  the  judgment  affirmed  accordingly.     Intratur  Trin.  12  Car.  .     ^ '  ^^ ^ 

Rot.  125.]  in  errors  for 

the  words 
'     touch  him  In  his  profeflion. 

An  attorney  of  C.  B.  recovered,  in  a^ion  on  the  cafe,  on  thefe  words,  be  is  the  faM  inave  m 

EmiUnAy  ardby  God* t  Blood  he  vf ill  cut  r by  tbnat*     Mo.  6i«  pL  171.  Trin.  6  EUz.  Anon. 

Dal.  63.  pi.  2a.  S.  C.  in  the  fame  wurd».  S.  C.  cited  Het.  140.  as  adjudged  in  the  cafe  of 

Diihcy  V.  Dorrel,  in  C.  B.  and  chat  the  words  ihall  be  onderftood  (falfe,  as  an  attorney.) 

[3.  In  an  aflion  upon  the  cafe,  if  the  plaintiff  declares  that  he  7'^«  ba/l 
was  an  attorney  of  B.  R.  and  a  filizer  there,  and  retained  to  ^^^^  ^ 
folicite  caufes  in  the  exchequer,  C.  B.  and  fpiritual  court,  for  hiifeej  mI 
one   Jones^   and  was  to  receive    15L   of  him  for  profecution  /w7//«* 
thereof;   and  that  the  defendant  having  a  difcourfe  of  the  plain-  fh!^'!*^ 
tiff,  and  of  the  faid  15I.  and  of  the  faid  fuits,  faid  of  the  plaintiff  chamhn^fer 
he  is  a  couzening  cheating  knave^  and  Mr,  Jones  hath  left  with  me  '^"'  ''^'»« 
15  /.  but  I  will  not  deliver  it  him^  but  I  will  fee  the  laying  it.  out  g  ^f^f^ 
for  he  is  a  couzening  knave  ;    an  aftion  upon  the  cafe  lies  for  thefc  judged* for 
words,  for  this  difgraces  him  in  his  profeffion ;    for  it  is  lawful  ^^*  pia'mtiff; 
for  an  attorney  to  profecute  fuits  in  other  courts  as  a  folicitor,  Browrj!"v* 
he  being  retained  to  do  fo.     Trin.  16  Car.  B.  R.  between  Eve-  Trin.  u 
LEIGH  AND  Parker,  adjudged  per  curiam,  this  being  moved  in  J*^*  ^^ 

-/ir«j  ^       ^      ^  .     ^  '  *  phcns  ▼. 

arreft  of  judgment.]  ^jjttyn. 

"  S.  C.  cited  2  Roll.  Rep.  72,  73. 

The  plainciflF  declared  tiiac  he  was  an  attorney,  and  that  there  being  a  colloquium  concerning  hii 
office,  the  defendant  £ud,  be  is  a  couxener,  and  batb  couxtned  me  of  3,0  s,  is  a^iooablc  ^  ^nd  judgment 
for  the  plalctiA'.     Het.  123.  Mich.  4  Car.  C.  B.  Litman  v.  Wed. 

He  (meaning  the  plaintiff^  U  a  ecuxener^  and  couxened  bh  climtt  in  the  JberW^x-cotv^t  at  London^  and 
nt>aifor  that  caufe  dijcbarged  cf  that  Cburt^  yinc  fpoke  of  an  attorney  of  C.  B.  and  the  court  held  the 
words  were  fcandalous  words,  and  touched  him  in  his  profeflion ;  and  fo  a  judgment  In  C.  B.  was 
afiinned.     Cro  C.  261.  pi.  6.  Trin.  8  Car.  B.  R.  Meid  t.  Perkins. 

Words  of  an  attorney,  he  is  a  bafe^  cheating^  eeuxening  knave,  and  hath  cheated  me  as  never  any  man 
was  cheated.  The  queftion  wai,  whether  an  action  would  lie  for  thefe  words ;  for  if  he  had  not 
Aewn  that  he  was  an  attorney,  an  a^lon  would  not  have  lain;  and  if  it  is  laid  barely  without  anj 
circumflance,  it  doth  not  appear  that  it  toucheth  him  in  his  profeifion,  and  therefore  the  court  would 
advifc.    Cro.  C.  510.  pi.  4.  Mich.  14  Car.  B.  R.  Jeiieriea  v.  Payhem. 

IBut  then  was  vouched  a  cafe  about  2  years  paft  of  one  Pain,  This  plea  li 
an  attorney  of  B.  R.  v.  where  it  was  furmifed  that  he  \^^J^^^^ 

profecuted  a  caufe  in  a  court  cfrequefisy  &cc,  and  that  fuS  tvords  anynomber* 
were  fpoke  of  him  in  the  profecution  of  the  faid  fuit ;  and  the 
court  was  of  opinion,  upon  my  motion  for  Pain,  that  the  aftion 
did  not  lie,  and  gave  a  peremptory  rule  accordingly  for  judg^ 
ment  againft  the  plaintiB^;  but  now  the  court  retracted  tliis 
opinion ;  and  after,  this  fame  term.  Pain  moved  for  judgment 
in  this  caufe  alfo  \  but  it  was  adjourned  i  but  after  judgment 
was  given  for  the  plaintiiF.] 

[4,  If  A.  fays  of  an  attorney,  having  communication  with  the 
attorney  concerning  20  s.  due  to  J.  S.  in  full  difcharge  of  ^ 
judgment  obtained  by  the  faid  J.  S.  againlt  the  faid  A,  in  tref^ 

L  I  4  paf^i 

I 
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pafs,  you  are  ajherking  attorney  ;  and  at  another  time  fays  of  Mm, 
ke  fs  a  cheating  attorney^  and  he  may  be  thrown  over  the  bar^  an 

a£lion  lies.'   Hill.  i8  Car.  Rot B.  R.  between  Bird  and 

WooDCOKE,  adjudged,  this  being  moved  in  arreft  of  judgment.  J 
i8.  S.cV        [S*  ^^  ^'  ^^^  parlance  with  B.  touching  C.  an  attorney,  who 
The  court     before  was  retained  by  B.  to  be  his  attorney,  and  A.  fays  to  B. 
wereatfirft   y^^y.  attorney  (innuendo  the  faid  C)  is  a  brthinF  Inave^  and  hatb 

divided,  but    *:   ,  i      r         ^  ^  ^i.   r  i  i         mi         • 

aftcrwirdi  taken  20/-  oj  you  to  CGZcn  me^  thele  general  words  will  mamtam  an 

they  gave  aftion,  and  the  laft  words  do  not  extenuate  them ;    for  if  any 

judgment  ^^^  j^jj^  ^^^  intermeddling  in  cafe  of  judice,  be  he  ludge,  officers 

tiff.—  or  attorney,  ir  he  receives  any  undue  reward  for  any  thmg  con- 

Browni.  6.  trary  to  juftice,  this  is  a  bribe.     Hob.  Rep.  13.  between  Yardly 

M  ^g"""  ^^^  Ellis,  adjudged.] 

pi.  1 1 73.  Mich.  II  Jac.  S.  C  and  afVer  fevcnJ  arguments  adjudged  a£b*oaahle.— Win.  39. 
S.  C.  cited  Arg.  at  adjudged  not  actionable;  but  Winch  interrupted  him,  and  faid  it  was  adjudged 
the  contrary.— ^-S.  C.  cited  as  adtionable,  Het.  173. 

Ht  (innuendo  the  plaintiff)  twk  corruptly  5  marks  »/£,  T,  hmg  agMnfi  bit  own  client^  fir^ttiug 
tffand  delaying  an  ajftje  againft  him.  It  was  moved,  that  the  declaration  did  not  eiprefsiy  all^e  that 
he  w^s  an  attorney  at  the  time  of  fpeaking  the  words,  but  laid  it  that  he  had  been  an  attorney.  The 
court  held  the  words  a^ionable  ;  but  it  is  iaid  In  marg.  that  judgment  was  arrefted  oa  thft  cxcepdoo. 
Brownl.  i.  Smayles  v.  Smith. 

Hob.  117,  r(5.  If  a  man  fays  of  an  attorney,  thou  art  a  common  maintainer 

\l  c?il—  rfj^'tSf  and  a  champertor^  and  I  *wiU  have  thee  thrown  over  the  har 

Mo.  867.  next  tirmy  a£lion  lies   for  thefe  words^   thou  art  a  champertori 

p  f 'h*°^*  for  this  is  againft  his  office  and  the  ftatute ;    but  no  adion  lies 

Jac!  c.  B.  ^^^  ^^^  other  words,  thou  art  a  maintainer  of  fuits  ,*    for  this  is 

Cox's  cafe,  lawful  for  him  to  do,  and  juftifiable,  and  the  other  words  of 

?•  ^■**"  throwing  ever  the  bar  are  of  an  uncertain  fenfc.     Hob.  Rep. 

tlorabie*^  ^^3/  bctwccu  Box  AND  Barnaby  adjudged.] 

Brownl.  15.  S.  C  adjudged  for  the  plaintiff,  by  reafon  of  the  word  champertor  only.  ■     ■  S.  C« 

cited  per  Hobart  Ch.  J.    Win.  40. 

Cfo.E.6oi.  'j^^^  If  a  man  fays  of  an  attorney,  he  is  an  extcrtiomr^  and  one 
and' the'  '  J*  ^'  ^^^  ^^9  ^^^^  ^^  had  cozened  him  in  a  bill  ofcofts  of  loL  ac- 
words  there  tion  Hcs  for  thefe  words  \  for  it  is  againft  the  oath  of  an  attorney 
are,  tb<^u  art  ^q  commit  a  falfitv.  Hill.  40  Eliz.  B.  between  Stanley  and 
i«^r,  aid    Boswell  adjudged.] 

£etr^  thy  Irving  by  extortictty  and  dtdjt  coztn  one  P.  in  a  billofafis  of  10  L  All  the  court  held,  that  for 
the  words  (thou  art  a  coaenlng  knave)  no  a^ion  lies,  for  they  are  too  general ;  and  for  the  «?ords  {xhotx 
gecteft  thy  living  by  extortion)  no  a^ion  lies,  for  he  may  do  fo,  and  be  no  extortioner}  but  the  Jaift 
words  touched  him  in  his  profeiHon,  and  were  adjudged  actionable  for  the  rtafon  abov«. 

All.  13.  ^g.  If  one  fays  to  an  attorney,  you  are  a  knave:  you  were  an 

Car?'B  *R.    f^ttorney  for  my  mother  againfi  my  hufbandy  and  fet  her  on  to  fue 
J--  _*_  ^  him^  and  made  him  J^end  loco/.  and  fuch  knaves ^  as  you  are^  have 
•  Fol.  54.    •  made  my  hujband  fpend  almofl  all  his  efate%  aftion  lies  for  thefe 
^■■■">^— -^  words ;  lor  this  difgraces  him  in  his  olHce  of  an  attorney.  Pafch, 

bcc?ufc*no  ^3  ^^^*  ^'  ^'  ^^^^^^^^  Hilton  and  Playters  adjudged  pw 
colloquium  curiam,  ip  a  writ  of  error  upon  a  judgment  in  B.  and  the 
was  laid  of   judgment  aifirmed  accordingly.     Intratur  Hill.  21  Car.  Rot.  30.] 

finn.  Bacon  ).  was  of  opinion  againft  the  plaintiff,  but  Roll  Ch«  J.  9  contra,  becaufe  the  fubfequeat  wordt 
deeiare,  that  the  wnrd  ^knave)  was  intended  of  him  in  his  profeffion,  and  therefore  needed  no  coilo<. 
qu!um  of  his  profeffino ;  xnd  afterwards  BacoA  J«  having  dianged  his  Ofialoa,  judgmenti  withhia 
aiTent,  was  giyea  for  the  plaintiff. 
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([p.  If  a  man  fays  of  an  attorney,  he  leepeth  many  marhtf,  and  Stj.  183. 

Jiirreth  up  men  to  fuits^  and  promifeth  if  he  do  tiot  recover  in  their  jJd«!d* 
caufe  he  wiil  take  no  charges  s    ftnd  he  once  promifed  me,  that  if  he  the  plaintiff 
did  not  recover  in  a  caufe  for  me  he  ivottld  take  no  charges  of  me ;    yet  »"  ^'  S*  .*»* 
afterwards  heprofecuted  afuit^  and  obtained  judgment ^  and  got  charges  g^  r*,L_I^ 
if  me  for  that  caufe  ;    and  that  I  can  prove.     Now  there  arefuch  ar-^  (i.  b)  pK  7. 

•  tides  againfi  himy  that  if  he  ivere  ivorth  3000/.  he  would  not  be  left  S'  ^*  *"■' 
worth  one  groat,     Aftion  lies  for  thefe  words,  becaufe  for  an  at-  not.appwl 
tomey  to  itir  up  men  to  fuits,  is  not  lawful,  but  is  a  badge  of  a  ^ — (K.  b) 
barretor ;    and  to  contraft  beforehand  not  to  take  charges  if  he  ^'  7-  ^  O. 
does  not  recover,  is  a  badge  of  maintenance,  and  not  lawful.  4^  liot^ 
Mich.   1649,  between  Smith  and  Andrews  adjudged,   in  a  pear, 
writ  of  error  upon  a  judgment  in  B.  and  the  judgment  affirmed 
accordingly.     Intratur  Trin.  1649.     Note,  the  adliop  was  alfo 
brought  for  other  words  mentioned  in  the  declaration  to  be  fpoke 
at  another  time,  of  which  no  queftlon  was  but  that  they  were 
a£lionable;    but  the  only  queftion  was  upon  the  words  here 
before  mentioned.] 

[10.  If  a  man  fays  to  a  doctor  of  phyfic,  thou  art  a  quacl-^ 

falver,  an  a£lion  upon  the  cafe  lies ;  for  it  is  well  known  what 
is  intended  thereby,  and  it  is  a  great  difgrace  to  him.  Mich. 
5  Car.  between  Allen  and  Eaton  adjudged,  this  being  moved 
in  arreft  of  judgment,  where  the  plaintiff  was  phyfician  to  the 
kmg ;  and  the  defendant  faid,  he  is  not  the  king^s  phyfician  but  a 
quackfalver.1 

[11.  If  a  man  fjiys  to  a  doftor  of  phyfic,  thou  art  a  drunken  Cro.  C 

foolf  and  an  afs :    thou  never  wajl  a  fcholar^  thou  art  not  worthy  to  r^°'j^*' ^* 

fpeak  to  afcholar  ;  this  I  will  prove  andjujlify,    Aftibn  lies  for  thefe  Highl^,  * 
words,  though  there  was  no  difcourfe  of  his  profcfTion  before  \  *i'«s  Tythey, 
for  he  cannot  be  a  good  phyfician  if  he  be  not  a  fcholar  in  other  ^^l^^lt 
matters.     Mich.  8  Car.  B.  R.  between  Cawdry  and  Chicklt,  firftwasof 
this  being  moved  in  arreft  of  judgment.     And  after  Trin.  9  Car.  opinion  the 
judgment  was  given  per  curiam  for  the  plaintiff.]  nofta!^ 

abky  but  he  woald   advife;    and  aftenvards  Trin.  9  Car.  it  was  adjudged  for  the  p)aiattfl^~— 
Codh.  441.  pi.  509.  Cawdry  v.  Tetley,  S.  C.  held  alienable  by  Crooke  and  Jonei  J. 

[12.  If  a  man  fays  of  a  doftor  of  phyfic,  he  is  an  emperic  and 
piountebankf  and  a  bafe  fellow^  aclion  lies,  without  any  averment 
of  the  fignification  of  the  words  5  for  thefe  are  terms  of  disgrace 
well  known,  and  in  difgrace  of  his  profcQion.  Pufch.  12  Car. 
B.  R.  between  Dr.  Goddart.and  Haselfoot  adjudged,  this 
'being  moved  in  atreft.     Intratur  Trin.  i  x  Car.] 

[13.  If  A,  having  communication  with  B.  about  his  attorney.  Sec  pi.  5. 
fays  to  him,  your  attorney  is  a  bribing  knave,  and  hath  taken  20  /.  the  not»* 
ffvou  to  cozen  me,  an  aftion  lies  for  the  attorney,  becaufe  this  there, 
diigraces  him  in  his  profeffion ;    for  it  is  a  fcandal  to  him  to  give 
any  bribe  to  any.    Pafch.  12  Jac.  B.  Trin.  12  Jac.  B.  between 
Yardley  and  feLLETT,  per  curiam  adjudged.] 

[14.  If  a  man  fays  to  an  utter  barriftcr,  thou  art  no  lawyer,  Teuacoun^ 
fboi4  fofi/l  not  make  a  leafe,  thou  hajl  that  degree  without  defert  i    they  f^^J^  ^ 

are      *      ^' 
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0  ban^man^  are  fools  that  come  to  thee  for  law.  h6t\on  lies.  Mich.  13  JaC-  B. 
JfXwfr     between  Banks  and  Allen.] 

yWifl  tbt^rofjfton*  Adjudged  a£tionablc«  Poph.  107.  per  Jooci  J»  Txin.  2  Car.  B.R.  Ctift  caie. 

^[45^]  r^5«^^  ^^"  ^?P  ^^  '**  attorney,  thou  art  a  common  barrOoTy 
XTro.  c.  a  judasy  and  a  promoter j  action  lies  for  thefe  words ;  for  to  be  a 
Twkw  T.**  common  barretor  is  a  great  difgrace  to  an  attorney.  Trin.  6 
Starkey/  Car.  *  B.  R.  between  Starky  and  Taylor  adjudged,  in  a 
s.  c.  it  was  vnrit'  of  error,  and  the  firft  ludement  eiven  in  B.  per  curiam 
there  was  oo  amrincd.] 

cotloqulum  of  the  plaintiff  as  attorney.  But  all  the  court  concdYcd  tht  adion  weQ  UeSy  and  words 
are  to  he  conftrued  fecundum   conditiooem  perfooarum  of  whom  they  are  fpoken.     Wheicnpoa 

the  jodgmtnt  was  affirmed. Hutt,  104.  Trin.  5  Car.  S.  C.  and  the  Ch.  J.  feeroed  to  be  of 

opinion  that  the  words  are  no  more  than  if  he  had  did,  that  he  was  a  common  brablcr  or  quarraUer; 
but  it  was  afterwards  ftrong^  urged  by  feijeant  Hitcham  that  the  words  are  a€tiofuble  j  [and  I  do  iioC 
obferre  that  any  thing  more  was  fpokeii  by  the  court»  the  reft  of  the  report  ieenung  to  be  only  the 
argument  of  the  fcrjcant.]  Het.  139.  S.  C«  Rtchardfon  doubted,  and  (jueftioned  whether  the 

words  fliould  have  relation  to  him  as  attorney,  but  Mutton  and  Harvey  thought  the  words  as  well 
applicable  to  his  profefiioB  as  if  it  had  been  found  that  there  was  a  colloquium  of  him  as  attorney^  it 
being  laid  that  he  was  fuch,  and  that  he  lived  by  that  profeffion,  and  that  the  defeudaot  maiiciouily  to 
hinder  him  in  his  profelllon  fpoka  thjfc  words.  Adjorn^uir.  Ibid.  143.  S«  C.  aJjudged  for  the 
plaintiff. 

Tou  have  plaid  the  yudai  with  your  client  j  was  faid  by  Hutton  and  Hanrty,  and  agreed  by  Ricfaaid&aB« 
to  be  adionabk  without  doubt.     Hex,  141.  ia  the  cafe  of  Starkey  v.  Tayior. 

[16.  In  an  a£tion  upon  the  cafe  for  words,  if  the  plain tliF 
declares  that  he  is  an  utter  barrlfler  of  the  Middle-Temple,  and 
^^  c"*^  ^  praftifcr  of  the  common  law  for  feveral  years,  and  the  dc- 
3S2'.  pUii.  fendant  of  piirpofe  to  defame  him,  malicioufly  faid  of  him  to 
Pcardv.  J.  S.  his  fathcr-in-lavf,  did  Mr.  JPearce,  the  plaintiff,  marry 
J^^"^^^^  your  daughter?  to  which  J.  S.  faid,  yesj  to  which  the  de- 
ihe  plaintiff,  fcudant  replied,  he  is  a  dunce^  and  will  get  nothing  by  the  law  ;  to 
— i/tf  is  a  which  J.  S.  anfwered,  other  men  have  a  better  opinion  of  him ; 
^^^attTbas  ^^  which  the  defendant  replied,  he  was  never  accounted  otherwife 
at  mueb  lav  in  the  boufe^  The  a£lion  lies  upon  this  declaration  \  for  a  man 
majacka-  may  bc  hcavy,  and  not  fo  ready  as  others  are,  and  yet  a  good 
rpokcnof"*  lawyer,  But  here,  it  appears,  upon  the  whole  matter,  that  it 
counfciior  at  was  fpoke  malicioufly,  and  he  faid  that  he  wpuld  not  get  any 
I?*'  M^  thing  by  the  law,  which  difgraced  him  in  his  profeflion.  Mich. 
J.  s.  of  his  *^  ^^^'  ^*  ^'  between  Peares  and  Jones  adjudged,  this  being 
manort,  was  moved  in  arreft  of  judgment,  after  a  yerdi£l  for  tiie  plain tiiF. 
adjudged  ac-  intratur  lo  Car.  Rot,  411.] 

tionable,  the  •  »  -f        j 

words  being  fcandalous,  and  touching  him  in  his  profeflion.  Cro.  E.  34s.  pi.  9.  Mich.  36  1^  37 
£liz.  B.  R.  Palmer  v.  Bowyer.  ■  Goldfl).  126.  pi.  17.  S.  C.  adjudged  for  the  pUinti6f. 
Ow.  17.  Palmer*A  cafe,  S.  C.  but  there  the  words  are,  /  marvel  yw  ttnll  bave  fucb  a  paltry  fellato 
fw  vour  fienoard  \  for  be  batb  as  much  law  as  a  jackanapes.  The  plaintiff  ihew^,  that  by  reiibli  of 
fuch  words  he  was  difplaced  of  his  ofi;ce.  Judgment  for  the  plainti^.  Bui- if  he  had  (aid,  t^t  bc 
had  no  more  law  tbatf  y,  S,  it  is  not  aAionabIc,  though  Jt  S.  be  00  lawyer.  ■      S.  C.  cited  Mo. 

409.  pi.  553*   as  adjudged  actionable. Wip.  40.  S*  C.   cite4  by  Hobart  Ch.  J.  as  adjudged 

a^Vionab'e.— — >S.  C.  cited  as  a^ionable.  Godb.  411.  pi.  509.  but  that  an  adtion  would  not 
have  laid,  if  he  had  faid  no  more  w'tf  than,  &c.— —  Mar.  59.  pi.  93.  S.  P.  cited  by  Berkley  as 
adjudged  not  aftbijablej  bi\t  1/  he  had  faid,  that  he  hath  no  more  law  tbaa  a  monkeyj  the  words 
would  bc  actionable. 


^ 


Cro.  C.  [i*^.  If  a  man  fays  of  a  counfellor  of  law  in  the  north,  thou 

Peard^v!"'  ^^^  ^  dafa-^lown-dillyy  an  a£tiou  lies,  with  an  avermeot  that  the 

werdf 
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words  Jtgnify  that  he  is  an  amboiexier.    Mich.  |0  Car;  B.  R.  Toho9»S.C« 
in  Pea  re's  cafe,  faid  to  have  been  adjudged  in  fcaccario,  and  J^j^^f* 
agreed  per  curiam.]  pe«r. 

S.  P.  citnl 

^y  Taiifieid  J.  to  have  been  tdjudged  in  PrcAon^s  cafe,  N07  98......S.  P«  cited  by  Rlvbardlbn,  Het« 

127.  as  adjudged  aAlonable,  faccaufe  che  word  being  fpoken  in  the  north,  it  fignides  there  an  am- 
bodexter.  —  Dal.  97.  in  pi.  27.  cites  Neverel't  cafe,  S.  P.      '  S.  P.  in  a  noU  of  the 

reporter.     Mo^  409.  in  pi.  $53.  S.  1^.  cited  as  adjudged  a^ionable.     Cart.  214. 

Thou  art  an  amlojexfer,  being  fpoice  of  an  attorney,  was  adjudged  aOionabl^,  bccaufe  It  flanden 
him  in  his  profeOion,  and  is  as  if  he  had  faid  that  he  was  corrupt  in  Kis  office*  Codb.  2X4«  pi.  304* 
Mich,    fi  Jac.  C.  B.  Anon. 

B,  is  a  good  attorntj^  hut  that  he  wul  ^lof  on  botbjidts^  is  aAionabie*  Brownl*  5  Pafch.  1 3  Jac» 
Brown  V.  Hook. 

Ytitt  art  a  paltry  lawyer^  and  ufe  to  ptay  on  both  hands,  being  fpoke  of  a  coanfellor,  were  held  not 
ad^ionablej  but  there  being  other  words  added,  viz.  be  is  a  furtbertr  and  mawtainer  of  felonies,  are 
a(flionable,  though  it  was  infifted  he  was  no  juflice  of  peace  nor  public  oificcr.  Cro.'j.  267,  268.  pl» 
30.  Mich.  8  Jac.  Rich  v.  Holt. 

fi8«  If  a  man  fays  to  an  attorney,  thou  fayeft  thu  art  an  at'  2BrownJ. 
tor/feyf  but  I  think  thou  art  but  an  attorneys  clerk  ;    and  if  thou  be^  253- Trot-' 
/  will  have  thee  picked  over  the  bar  next  term.     No  aftion  lies  for  ™*^*  J^*  '* 
thcfe  words,  bccaufe  it  is  uncertain  whether  he  intends  that  he  fcems  the 
himfelf  will  pick  him   dver,  or  the  court.     Pafch.   7  Jac.  B.  ^o^ds  aixs 
Tootman's  cafe  adjudged.]  abLz!'"" 

/r  Af .  your  attorney?  be  is  the  ful:Jbeft  and  fmphji  attorney  to^vards  the  Zuw,  and  :fbe  decs  not 
overthrow  your  cauje  J  iviil  give  you  my  ears  ;  he  is  a  fool  and  an  aji%  Thcfe  words  are  adlionable^ 
being  fpoke  of  an  attorn^  \  for  it  is  a  great  flander,  and  touches  him  in  his  place.  And  he  bad  judg. 
inent,  though  the  court  upon  the  firft  motion  conceived  the  words  not  ad^ionable.— — Cro.  £«  589* 
pi.  25.  Mich.   39  &  40  £liz.  B.  R.   Martyn  v.  Burlings.  Goldfli.  128.  pi.  2i«  S.  C.  ac« 

cordingly,  and  adjudged  for  the  plaintiff'.  And  Popham  faid,  that  to  fay  an  Attorney  wi//  avertbnw 
kit  client*t  cauJe,  is  an  adionable  liandcr*  . 

[19.  If  a  man  fays  to  an  attorney,  that  he  is  a  common  main^  Saying  of « 

tainer  offuitSy  no  action  up«n  the  cafe  lies,  becaufe  it  is  not  any  Jh^™^-^  a 

difcredit;  for  it  is  his  profelBon  to  maintain  fuits.     Hill.  14  Jac.  cmmonjOr^ 

B.  between  Boxe  and  ].  7^  "P  'f 

fuitt,  and  a. 
d'fiarher  of  the  peace,  and  fo  a  mover  efunjufi  afficns,  without  doubt  is  aftionable*     Said  by  counfel. 
Arg.     I^t.  140.  Trin.  5  Car.  C.  B. 

He  fesi  people  togetbtr  by  the  earsy  and  wejhall  have  him  irdiSfed  fir  a  common  harretor.  The  wordp 
being  fpoke  of  an  attorney,  are  a£kionablc,  notwithflanding  Box  and  Barnaby*s  cafe.  And  judgmeaC 
for  l^c  plaintiff.     Cart.  214.  Pafch.  22  Car.  2.  C.  B.  Annifon  v.  Blofieid. 

[ao.  If  a  man  fays  to  an  attorney,  th^t  he  is  a  common  cham-'  Seefupra, 

fertorj  adion  upon  the  cafe  lies ;    for  this  is  to  have  part  of  the  ^**  ^'  ^'  ^ 
thing  in  demand  pending  the  writ,  which  is  not  lawful  for  an 
attorney  to  do,  and  fo  a  difgrace  to  his  profefllon.     Hill.  14  Jac. 
B.  between  Boxe  and                    adjudged.] 

([21.  If  a  man  fays  of  an  attorney,  that  he  has  the  falling  ficlnefsy  Noy.  117. 

an  a£lion  lies,  becaufe  this  difables  him  in  his  profeffion,  for  by  T^X)?*"  ''* 

reafon  thereof  lie  cannot  follow  the  duty  of  his  profeffion.     Hill,  s!  c!"but 

4  Jac.  in  f  Taylor  and  Pbrr's  cafe  held.]  s.  p.  doe* 

*  not  appear. 
Cro.  J.  144.  S.  C.  but  S.  P.  does  not  appear.— —f  See  (H.  a)  pl.4.  S.  C.  but  not  ejudly 

ft.  Pa 

[22.  If  a  man  fay8  to  a  coonfeUor,  thou  a  barrefler  ?   thou  a  Noy.  9*' 

harretor?    thou  called  to  the  bar?   thou  nvert  put  from  the  bar.  ,^i^eof  ** 

AAion  upqp  the  cafe  lies*  though  the  words  are  not  certain;  Pkeston*i 

r  is  it  (aid  that  be  is  s|  common  barretor  in  his  proieflion.   Pafch.  ^^c»  ^' 

'  8  Jac.  J^'«'^  ^^ 
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*e  pbindflr,  8  Jac.  in  the  exchequer-chamber  adjudged,  'Sec  the  fame  cal3 
U^^!^^  among  the  Reports  dePafch,  ffjac.  B.  between  Bestlet  axd 

ij       DiSON.] 

Jtep.  71. 

DifoQ  v.  Beftney  S.  C.  snd  with  thefe  furtBer  words,  viz.  anJ  thou  d«rffifitv)  tityj^lf  rhere^  ihog  fimSy 
th*  lavff  thou  heft  at  much  wit  as  a  data*  Adjudged  in  B.  R*  for.  the  plajotitf^  and  aiJirmed  la 
cnor  U  the  cxchequer-chaxnber. 

• 

Seefupra,      /    [23.  If  a  man  fays  to.  J.  S.  an  attorney,  he  is  an  exfortloner^ 

Sid^heaoiw  ^^^  ^^^  ^*  '^^^  ^^^  ^^^^  ^^  ^^^  cozened  him  in  a  bill  of  \oL  an 
there.  aftion  lies  for  thefe  words ;    for  .it  is  againft  the  oath  of  an  at- 

torney to  convmit  a  falfity.    HilL  40  i^ia.  B.  between  Stanley 
AND  BoswELL,  adjudged.^} 
See  (U.  t)         [24.  If «  man  fays  to  a  common  fmith,  thou  art  a-rogttty  and  a 
!*•  H*  cozening  rogue ^  /indin  one  tire  of  wheels  which  thou  didji'  fend  P> 

Jn  &  thou  didfi  cozen  him  of  a  noble.y  no  action  -lies  for  thefe 
words  i  for  it  may  be  inttfnded  (and  the  words  in  themfelves 
import  that  they  intended)  that  he  had  cozened  J.  S.  in  tlie 
price  only,  and  not  in  the  ill  making  of  the  wheels ;    and  for 

t  454  ]  f^y^^g  ^^  ^^^^  "^^"  9^  trade  who  fell  *  ^ings  .that  they  coz.en 
^  t^^  ' ,  in  the  price  is  no  difgrace,  for  evei^  trader* cozens  in  the  price 
•  ToU  56.  when  he  fells  for  more  than  tl\e  thing,  is  worth,  and  here  it-  is 
^      w         not  faid  that  the  fmith  made  this  tire  of  wheels,  and*  if  he  did 

not  make  it,  it  can  be  no  difgrace  of  his  trade,     Pafch.  16  Jac. 

B.  between  Ticknell  and  Swelling,  per  cur.] 
Foph.  159.  [25.  If  a  man  Aiys  to  an  utter  barrifter,  who  is  a  town-derk 
S.C.  bythe  of  the  town,  and  a  fteward  of  the  town-court,  thou  art  a  pre- 
JSSelTe  cjfion  inave^  a  puritan  hiave^  a  bribing  knavCy  a'  baggage  hnave^ 
cafe,  and  a  dijfembling  inave,  a  corrupt  knave^  and  1  will  prove  it,  fsTr.  and 
^otfntague  ^jj^Qg^  ji^^  ;,^/  carried  thyfelf  as  thou  oughtejl^  and  I- will  make  thee 
that  il  the  ^f^<^*^^  ^^^  ^^^«  ^^  wronged  me  in  the  court  ^Plymouth  (where  he  was, 
«wdsbefides  before  and  at  die  time  of  the  fpeaking,.  town-clerk  jtnd  fteward, 
Ae  wotat  j^g  ji^  avers  in  the  declaration),  and  thou  hajl  not  performed  ihj 
{warfare  ^1^^  accordiug  to  law  :  action  lies  for  thefe  words,  for  it  appears 
Mie,  but  by  the  laft  words  that  he  was  corrupt  in  regard  of  his  mifde- 
thefe\v^n|$  meanor  in  his  court  and  office.  Pafch.  16  Jac.  B.  R.  between 
inhhoffice^  FowELL  AND  CowE  adjudged,  this  being  moved  in  arrcft  of 
for  h  has     judgmcnt.J 

reference  to 

that,  and  therefore  is  adionable;  and  judgment  was  given  accordingly.— i  Roil.  Rep.  2^. 
Powell  T.  Cole  S.  C.  it  was  objc^ed  that  it  is  not  fliewn  that  there  was  any  colloquium  between  the 
«]efendant  and  the  party  that  the  words  were  fpoke  of  the  offices  which  the  pla'inti/F  had,  or  of  his  exercifc 
«f  them^  and  fo  it  is  as  if  fpoke  of  a  private  perfoo.  Sed  non  allocatur,  but  judgment  was  given  for 
the  plaintifF. 

("26.  If  there  be  a  matter  depending  in  chancery  between  A. 
^1"*'  "^S  ^c'  ^"^  ^'  ^"^  thereupon  a  commiflion  is  direfied  to  G.  M.  who  is 
and  wiU  '  a  jufticc  of  pcacc,  and  others  to  examine  witneflcs  therein,  and 
Kams  J.held  alio  to  hear  and  determine  the  fame  caufe,  and  G.  M.  and  the 
notation*  Others  aft  in  the  execution  of  this  commiflion,  and  afterwards 
»bic,  but  the  A.  fays  of  G.  M.  Sir  G.  Moore  (which  was  his  name  at  large) 
other  4  e  /^  ^  corrttpt  man^  and  hath  taken  bribes  of  B"  innuendo,  bribes  fir 
judgment"  fivpur  to  be  done  to  B.  in-  the  execution  if  this  comffjffion ;  and*  at 
for  the        another  time  he  fays,  B.  hath  fet  Sir  G.  Moore  on  horfeback  wth 


\ 
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^^^ff  mfberehy  to  defraud  equity  and  good  confrience.     Though  if  plaintlff.— 
doth  not  appear  tha^  the  commiifion  was  returned,  yet  it  is  alleged  ^^1;  J** 
that  he  dealt  ih  khe  eKCcution  thei^eof,  in  which  he  might  aft  cor-  ^tjn  Yeila 
Tuptly,  and  though  h^  was  not  any  judge  nor  officer  fworn  in  this  and  w;i- 
commiffion,  but  t^ledled  hy  one  party,  and  fo  might  be  partial  to  ^J|^*  ^*4* 
tliis  party,  and  take  a  reward  for  his  pains,  yet  the  aftion  upon  the  not  aaion- 
cafe  lies  for  thefe  words,  inafmuch  as  by  this  commilFion  of  oyer  able,  bat  the 
and  terminer  the  king  intrufts  him,  corrupt. dealing  therein,  and  ^^^^  3  « 

.     ^,  .  .    •    .  P    .        rt-  •         I  •  r  t    •!  -n       centra,  and 

in  the  cxarnmation  oc  witncnes,  as  m  taking  of  bribes,  is  punilh-  judgment   a 
able.    Pafth.   3  Jac.  B.  R.  between  Sir  George  Moor£  and  for  the 
FoRSTER,  adjudged-]  "    .  Wamtiff.-. 

So  faying  to  an  arlntrator  by  him  that  chofe  himy  that  he  bci  ta\en  Iriles  of  tht  other  party ^  fa  th^ 
he  it  fallen  from  htar'ing  any  jjbir^  ff  his  fde,  if  a  flauder  puni/hable  j  /or  by  the  common  Uw  (ttcll 
irruption  in  oattersot  ret'erence  may  be  puni{}\ed  by  indidtment.  By  fop^fn,  Gawdy  and  Yclrer* 
ton.     Yely.  62.  Paich.  3  Jac.  B.  K,  in  caTcof  Moore  t.  loiter.  ^ 

[27--  If  a  man  fays  of  a  juflice  of  peace,  he'ivas  the  true  patron  Sec  (D,  t) 
cf  advowfon  of  S^'  but  he.  hath  lojl  that  patronage  and  prefentatiun  by      ^X^ 
bfhig' a  Jimo7iiJl  arid  reciifanty  both  luhich  I  will  prove  him  to  bey  yet  note«  ^Hrv 
no.  adion  lies  for  thcfc  words,  for  though  the  rccufancy^  which  is 
the  nioft  material  word,  b^  a  good  caUfe  to  depofe  him  from  his 
office,  .yet  this  does  not  touch  him  in  the  male-adminiftration  of 
his  office,  nor  in  his  oath  nor  allegiance,  and  it  is  not  certain  what 
reeu/a^it  he  intends f  for ''ptrh^ps  he  intends  a  recufant  according  to 
I  Eliz.  Trin.   u5  Jac.  B.  R.  between  Sir  John  Tasborrough 
plaintiff,  and  adjudged.]  ZASS  1 

[28-  If  a  man  fays  of  a  fteward  of  a  court  baron  and  leet,  he  Sec  (y.  a) 
hath  put  a  prefentment  into  the  jury  s  verdict  agaitijl  me  of  2^'  4^-  ^^*?'  ^*  ^* 
for  fuin^  of  P.  U^,  out  of  the  court  contrary  to  a  pain,  tvithout  the 
£onfent  of  the  fury  ^  adlion  lies  for  thefe  words ;  for  this  deceit  dif- 
graces  hi^  in  his  profefTion.     Mich.  4  Jac.  £.  R.  between  Carr 
AND  REAn;*pcr  curiam  pra^tcr  Popham.] 

1129.  If  a  man  fays  of  a  juflice  of  peace  and  judge  of  the  court  \^ut\r»fim 
of  the  marches,  of  Wales y  he  is  a  bloodfuchery  and  feeketh  after  bloody  man,  &^c. 
'f  if  a  man  will  give  him  a  couple  of  caponsy  or  half  a  fcore  of  nveo"  (T     ''-     1 
thi'rsj  he  will  *  take  themy  yet  no  adHon  lies,  becaufe  the  words    *  ^^^'  57* 
cannot  have  any  ill  fcnfe.     Mich.  37^38  Eliz.  B.  R.  between  |^<,  Ls 
Sir  Christopher  Milliard  and  Constable,  adjudged.]  PI.574..S.C. 

adjudged  not 
adion^ble ;  becAuTe  a  mm  may  thirft  afoer  blood  in  cafie  of  Juftice.  Cro.  E.  306.  pi.  5.  S.  C. 

But  if  any  man  "Mill  vrve  him  a  brxhe^  as  jl)<tpt  ^c,  the  court  wis  of  opinion  that  the  laft  words  not 
being  found,  no  aftion  iay  for  the  lirft  j  for  it  cannot  be  Intended  whar  blord  he  fucked,  and  by  advice 
of  the  greater  part  of  thejuftices  of  Enfjand,  it  was  adjudged  for  the  defendant.  Ibid*  43^. 

pj.  41.  Mkh.  37  &  38  Llia.  B.  R.  S.  C.  and  as  to  th.*  words,  be  is  a  bhcd-fu^ker  and  feeketb  othert 
ilccJ,  Cawdy  and  Fcnner  held  thofe  wt-rds  n^r  .i^ionablc  ;  but  I'opham  and  Clench  e  contra*  But 
this  being  moved  at  Serjeants  Inn,  bctoie  all  the  jurti^es  of  England  there  aiTcmb!ed,  the  greater  part  of 
them  refolved  that  the  action  lay  oot,  and  judgment  was  entered  (with  conient  of  Popliaai  and  Cieoch) 
for  the  defendant. 

[30.  If  a  man  fays  to  a  juflice  of  peace,  thou  art  a  blood-fuchery  s.  P.  held 

and  art  not  worthy  to  live  in  a  commonwealthy  the  child  not  born  ivili  accordrngiy, 

curfethecy  no  adion  lies  for  thefe  words.     Mich.  38  &  39  Eliz.  ThVmm*e'l- 

B.  R.  between  Pinchback  and  Warwick,  adjudged  upon  a  fpe-  THocr's 

cial  verdia  cites  Mich.  37  &  38  Eliz.  13.  R.]  "^'^'/•[d  the 

•"         "^  "^  words  being 

the  very  £une,  it  leoas  to  be  t>«  C.—— '2  Mod.  163.  S.  C.  cited  Hill.  28  &  29  Car.  ».  C.  B.  by 

Atkii.s 
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fi  1^^  ■^       [39.  In  an  a£lion  upon  the  cafe  by  a  juftice  of  peaee^  if  fie 

Foi.  58.     declares  that  he  was  a  juflice  of  peace,  and  that  one  J.  S.  was 

t-  -.y  ■i  brought  before  him  to  be  examined  touching  the  fteading  of  s 

^^*  **'       lamb,  whereupon  he  was  examined  accordingly }  and  after  the 

c«n  s.*c.    defendant  fpoke  thefe   words  of  him  falfcly   and  malicioufly, 

adjudged  ac-  be  did  cf  hts  tnvn  head  put  into  ?.  S/x  examination  that  he  bad  an^ 

S^*afo""   fiff^^^  had  Jlolen  the  lamh^  attion  lies  for  th^fe  words  j  for  this 

P^cfa/1649  difgraces  him  in  his  office  of  a  juftice  of  peace  \  for  thefe  words 

S.  c.  ad.     imply  that  he  put  it  in  his  examination  without  the  confefSon  of 

IJ^I*^  *^     J.  S.  for  if  he  put  it  in  of  his  own  head,  this  could  not  be  upoa 

rkw  hsfi  confeffion  of  the  party ;  for  this  is  as  much  us  to  fay  he  deirifed 

firgedart"   |t  of  himfelf*    Pafch.  .1650.   between  Hammond  a>«d  Kings* 

^knhlftrt   MitL,  adjudged  per  curiam,  this  being  moved  in  arreft  of  judg«« 

F.M9d        ment.    Intratur  Hill.  2Z  Car.  B«  R.  Rot*  735.J 

mbirtf  ad- 
judged adionablej  for  (forgefl)  iball  be  intended  (f^ipy  ctrufed,)  and  (taken)  dull  be  intended  for 
(aekncwledgedjm   And  the  platntifT  being  a  juftice  of  peace,  who  hadauchoritx to  take  recognizances^ 
it  ia  a  great  flander  to  him  j  and  he  had  judgmenc.    Cr#.  £.  883.  pi.  x6.  Pa£sh«  44  £JSs.  B«  R* 
Chichely  v.  Barte* 

t 

« 

40.  Words  fpokcn  of  a  rA/n/r^/tf«  were,  that  he -was  nof  a  good 
fubjed  I  for  he  hath  poffoned  the  wound  of  A.  for  gain  of  monej^ 
.  Agreed  to  be  adionable/   And.  268.  pU'277.  MicB«  33  &  34 
£liz.  Anon. 

SeepK  lyiy 

|^»^;5.6,7,  ^s.  a.  2)     Words  fpoken  of  an  Attorney. 

i6.  19, 10,  '  ' 

ai.  13.  . 

Dal.  63.  pi.  I.  ZJE  i^  f^^fi{fi/l  knave  in  England^  and  he  will  eat  jwit 
Kcordin^'iy  ^^  throaty  being  fpoke  of  an  attorney,  with  an  oath  as  to 
"'  cutting  the  throat,  was  held  adionablc.  Mo.  61.  pi*  171.  Trin. 
6  Eliz.  Anon. 
S.  C.  cited  2.  You  are  well  known  to  be  a  corrupt  many  and  to  deal  corruptly^ 
Ch^^H^l  being  fpoke  of  a  fwom  attorney,  are  actionable,  becaufe  it  touches 
$.  in  pi.  \%.  ^^"^  i^  hi^  oath,  and  alfo  in  the  duty  of  kis  profcffion,  whereby 
— s.c.citcd  he  acquires  his  living.  4.  Rep.  16.  pi.  6.  Mich.  ^7  &  28  £liz. 
^h.jr$Jl  B.R.  Birchley'8cafe. 

40,  4 1 .  But  if  the  preceding  pariartce  bad  been  that  the  plaintif  was  an  ufmrer,  sr  was  an 

eteeufcr,  and  wculdnct  perform  the  tcfiament,  &c,  and  thereupon  the  defendant  bad  faid  the  fame  worda^ 
tiicy  would  not  be  adtlonable.    4  Rep.  16.  a.  pi.  6.  Mich.  17  &  aS  £lis.  B.  R.  in  Birchley'a  cafe. 

3.  He  deferves  to  have  his  ears  nailed  to  thepillorvt  is  a£^ionabIe» 
being  fpoke  of  an  attorney.  Mo.  401.  pi:  529.  i^afch.  37  Eliz. 
Jenkinfon  v.  Wray. 
pM.  sVci  4-  2"i&w  art  a  paltry  fellow^  thy  credit  is  fallen  ;  for  thou  dealeji 
by  the  name  on  both  fdes^  and  doft  deceive  many  that  trujl  thee.  Adjudged  and 
sh  ^*"id^'  affirmed  in  error  to  be  aAionable,  being  fpoke  of  an  attorney ; 
jud^'  and  for  though  an  attorney  may  deal  on  both  fides  as  an  arbitrator,  yet 
jk&rmed  Ib   all  the  words  being  couj^led  together  muft  refer  to  his  calling,  and 

cannot 
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cahnot  be  t^kien  but  in  malam  partem.    Yelv.  3a  Hill.  45  EI12.  ftrorac- 
B.  R.  Shire  v.  King.  !!!Noy  m. 

8%  P.  adjudged  for  the  plaintifT,  nifi.     Thompfon's  cafe* 

5*  Saying  ot  an  attorney  that  be  fuppreffed  a  svill^  is  a£lion« 
able ;  for  it  is  a  defamation  to  him  in  a  thing  concerning  and 
belonging  to  his  profefiion  \  but  to  fay  fo  of  a  tradefman  it  is 
otherwifci  becaufe  fuch  words  do  not  extend  to  his  trade  or  pro- 
fefiion} per  Mountague  Ch.  J.  and  judgment  accordingly  as  to 
the  tradefman.  Palm.  21.  Mich.  17  Jac.  in  cafe  of  Godfrey  v. 
Owen* 

6.  Thou  haji  made  falfe  'writings  hetnueen  J.  S.  and  his  brother^  *  It  fcemt 
Arg.  Win.  39.  cites  it  as  adjudged  that  *  an  aftion  lies.     Hill.  ^*Jjf^\n) 
17  Jac.  B.  R.  Elliott  v.  Brown.     But  ibid.  40.  Hobart  Ch.  J.  ihonid  be* 
faid  he  agreed  the  cafe  of  Elliot  v.  Brown,  that  to  fay  he  made  (*»<>•) 
falfe  writings,  no  adiion  will  lie ;  for  it  is  no  fcandal  to  him 
in  his  profefiion,  becaufe  it  does  not  appertain  to  an  attorney 
to  make   writings,  no    more  than   to   an    apothecary   to   give 
phyfic.  . 

7%  Is  W.  your  attorney  ?  Take  heed  and  follow  him  well ;  for  elfe 
he  will  make  you  throw  your  purfe  over  your  hojom^  a£lionable  ;  for  it    « 
is  a  fcandal  to  him  in  his  profefiion,  and  is  as  if  he  had  faid  he 
will  make  you  fpend  all  your  money  ;  per  Winch  J.     Win.  41. 
cites  it  as  adjudged  in  B.  R.  Wingate's  cafe. 

8.  Thm  art  a  falfe  hiave^  a  cozening  knave^  and  hafl  gotten  all  To  fay  of 
that  thou  haft  by  cozenage^  and  thou  haft  cozened  all  thofe  that  have  ■"  «ttorncy, 
dealt  with  thee.     Thefe  words  fpoken  of  an  attorney  are  flander-  jjlj^  ^,"^' 
ous,  and  touch  him  in  his  profefiion,  and  therefore  adjudged  that  my^  an  ac 
the  aftion  well  lay.     Cro.  J.  586.  pi.  8.  Mich.  18  Jac.  B.  R.  ^'^jj^^y 
Jenkins  v.  Smith.  wdfon^Het. 

141.  Trin.  5  Car.  B.  R.  in  cafe  of  Starkey  ▼.  Tayior. 

o.  G.  /'/  a  forger  of  writings^  and  deferves  to  lefe  his  ears^  being  Win.90,91.. 
fpoke  of  an  attorney,  is  not  aftionablc ;  and  becaufe  he  did  not  ^fdjudwd' 
fay  t  deeds,  judgment  was  arretted.  Win.  90.  Trin.  22  Jac.  C.  B.  in  the  cafe 

Godfers  cafe.  ^^  Brown 

that  for  faying  an  attorney  had  forged  writings,  no  aaion  lies,  l)ecattfe  too  general;  and  befides  it  doth 
jiot  at  aJ)  appertain  to  him  to  malce  writings. 

10.  Thou  art  a  knave  of  record^  and  a  forgering  knave,  W2S  {poke  Poph.  17;. 

of  an  attorney,  but  no  communication  of  him  as  fuch.     The  Dabborn© 

parties  agreed,  and  fo  the  court  did  not  fpeak  to  the  qucftion,  5* cXoin 

whether  a£lionable  or  not.    Lat.  20.  Pafch.  2  Car.  Dawbum  v.  opinion.-* 

Martin.  Paina.441. 

uzubnpy «'. 
Martin,  S.  C.  but  thcie  inftead  of  (forgering  knave)  It  it  (forgery  knave,)  which  Crew  Ch.  J.  tati 
was  not  fenfe  ;  and  fays  the  opinion  was  that  it  would  fcarce  bear  an  aflion. 

Hen  s  forging  knave.     The  plaintiff  counted  that  be  was  an  attorney  of  C  B.  and  the  court  heii 

thewoids'aaionable.     Brownl.   16.  Smails  v.  Moor. Het.   140.  Arg.  cites  Small  v.  Moou, 

S.  C  14  Jac.  C.  B.  adjudged  a^^ionable. 

/  never  forged  any  man't  hand,  but yw  art  a  fcrgtng  rpgui^  being  fpoke  of  an  attorney,  is  aaion- 
abie,  though  no  cotloquium  was  alleged  of  his  proteiTion}  for  it  is  a  great  defamation,  and  the  words 
Import  that  he  forged  another^s  hand  \  for  the  antiibciis  by  common  intendment  amounts  to  a  cliarge 
Chat  the  plainti^  did  what  he  denied  of  biafidf,  and  thofe  words  fpoke  of  another  import  fcandal  %od 

Vol.  !•  Mm  deiamatioa 
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defamation  6f  him  j  per  tot.  €ttr«  And  th(  plajntiff  had  his  judgment*    Comyiu^t  Rep.  162.  ^»  144* 
Paicb*  3  Geo.  i*  Anon. 

tey^sRep.         IX.  Go  tell  your  lawyer  that  he  is  a  bafe  rafcal^  and  that  I  nmit 

'ihit  name  oS  ^^^^^  ^^  ^  ^^  ^^^^^  ^^^  teach  him^  or  any  lawyer  of  them  ally  bovf 
Roberu  v.  they  dare  to  ferve  a  writ  on  m^,^being  fpoke  of  an  attorney^  were 
Lord,  ai-      adjudged  adtionablcy  becaufe  they  difgrace  him  in  his  profei&on. 

cotdfngiy'.-  ^**'  *^®'  ^^^^'  3  ^^^'  Trowbridge  v.  Hard. 

If  the  defendant  in  this  cafe  had  faid  that  bt  would  have  bit  ears,  this  might  be  Intended  by  violence  ; 
per  the  Chief  J.  Lat.  210.  in  the  S.  C.-«»S.  C.  cited  by  Twifden  J.  Vent,  x  17.  and  fjud  it  waa 
aa  much  at  to  call  him  knave-attomey. 

1 2.  He  hath  cheated  me  of  a  great  deal  of  money,  Jffr.  being 
fpoke  of  an  attorney  generally,  without  fpeech  of  his  ofEce,  arc 
not  aflionable  i  for  he  may  have  cheated  at  dice,  or  in  a  bargain, 
&c.  And  though  the  words  were  laid  to  be  fpoke  upon  a  confe- 
rence of  a  bill  of  cofts  laid  out  by  him,  yet  it  not  being  faid  laid 
out  by  him  as  attorney,  a£lion  does  not  lie ;  per  Richardfon.  And 
the  whole  court  feemed  to  be  of  the  fame  opinion.  Sed  adjornatur. 
Het.  169.  Trin.  7  Car-  C.  B.  Gee  v.  Egan. 
But  if  ht  1 2.  Saying  of  an  attorney,  that  he  is  a  cheating  knave,  is  not  ac- 

ctratTbU^  tionable,  if  it  was  not  upon  fpeaking  of  him  as  an  attorney* 
ciicntt,  it      Het.  167.  Pafch.  7  Car.  C.  B.  Allefton  v.  Moor. 

would  be 

acUojuble.     Het.  167.  Per  cur.  ia  caleof  Allefton  ▼•  Moor* 

14.  A  lawyer  [but  not  faid  whether  barrifter  or  attorney]  was 

competitor  to  be  chofe  Jleward  of  a  corporation,  and  they  being  af- 

fembled  to  make  an  ele^ion,  one  of  the  corporation  faid  to  his 

brethren,  he  is  an  ignorant  man,  and  not  fit  for  the  place  ;  by  which 

he  was  refufed.     The  court  feemed  to  incline,  that  tlie  words 

were  adtionable,  but  gave  no  judgment.  Mar.  146.  pi.  217.  Trin* 

17  Car.  C.  3.  Sanderfon  v.  Ruddes. 

So  to  far  I  J.  He  hath  no  more  law  than  Mr,  C.*s  bull,  being  fpoke  of  an 

Bo*more "    attorney,  the  court  inclined  that  they  were  aftionable,  and  that 

law  tbdH  a     the  plaintiflT  (hould  have  judgment,  though  it  was  objcded  that 

gocfi.his       the  plaintiff  had  not  d-^clared  that  C,  had  a  bull.    Sid.  327.  pi.  8. 

jSS«S*ac-    P*^^^-  '9  ^^^'  2.  B.  R.  Baker  v.  Morfue. 

tionable.     Sid.  127.  p).  S.  fo  faid  per  cur.  in  the  S.  C.  Thefe  is  a  quaere  added,  as  to  laying, 

he  hach  no  more  law  than  tbe  man  in  the  mcon.     Ibid.  ■  2  Keb.  202.  pi.  35.  S.  C.  adjudged  for 

the  plaintiff  by  3  juft.  contra  Keeling  Ch.  J.  for  if  C.  had  no  bull,  the  icandal  is  ihe  greitcr. 

[460] 

Vent.  58.  i(J,  Thou  canfi  not  read  a  declaration,  being  fpoke  to  an  attorney, 

Powc'irs.c.  '"  difcourfe  of  him  and  his  profeffioni  by  naeans  whereof  he  left 
the  cou'it  S.  his  client.  Twifden  J.  at  firft  held  the  action  lay  not  for  want 
'h^'^^^d***'  of  an  averment  that  he  could  read  a  declaration,  but  afterwards  it 
wwZt^  ^i^g  found  to  he  falfo,  judgment  for  the  plaintiff  in  C  B.  was  af- 
fl£\ionab!e;    firmed.    Lev»  297.  Mich.  22  Car.  2.  B.R.  Powell  v.  Jones* 

for  t!  c  dc« 

cUrjtlon  might  be  fo  writteo^  that  he  might  not  be  able  to  read  it  Raym.  196.  S.  C.  that  the 

wocds  were  fpoke  in  auditu  ^uamplurimorum.  Adjttdged  for  the  plaintiff,  and  the  jttdgnaent  affiniiBd* 
-—Mod.  272.  pi.  23.  Trin.  19  Or.  2.  B.  R.  the  S.  C.  ^d  the  court  held  the  words  aOioB* 
aule,  though  there  had  been  no  fpecial  damagea  \  foe  they  fpeak  him  to  be  ignorant  in  bis  profoAon^ 
aud  the  court  would  not  intend  that  he  had  a  diftemper  in  Ut  eyee,  &c.  and  judgment  for  the  plaintiir. 

2  Kcb.  7JO.  pi.  84.  Mich.  22  Car.  2.  B.  R.  the  S.  C.  and  per  cir*  tbe  cpflfftmrn  being  tf 

lis  jhil,  the  words  are  aaionablc*    And  judgmeac  for  the  ptoimUKi 

l^  To 
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l*jk  To  fay,  ie  arrefteth  nuithout  taking  out  ivrtts,  &c.  is  aAion- 
able,  without  any  colloquium)  because  they  neceifarily  relate  to 
his  employment;  per  cun  Freem.  Rep.  277.  ph  309.  Mich, 
1675.  B.  R.  in  cafe  of  Bell  v*  Thatcher. 

1 8»  He  u  a  knave  in  his  praBice^  is  actionable  without  any  col-  CalHag  tn 
loquium^becaufe  they  necefiarily  relate  to  his  employment.  Freem.  J^"*™*^ 
Rep,  277.  pi.  309.  Mich.  1675.  B.  R.  per  cur.  in  the  cafe  of  judJSic-' 
Bell  V.  Thatcher.  tiooaUe  in 

C.3*  and 
that  judgment  affirmH  In  B.  R.  cited  Sty.  17.  asTrin.  12  C>r.  Nicholas  t.  Webb.— &<  ii  d 
knave  J  and  vonld  have  cheated  me  tf  ^L  is  not  a^ionable  by  general  averment  that  thereby  he  l^  hit 
t/itntf  without  ff>ecial  colloquium  of  hn  frofejjiony  or  faying^  he  is  a  knavijb  attorney ^  or  fuch  words  aa 
touch  his  profeffioaj  andjudgmcot  was  ilayed.  %  Keb.  84.  Trin.  1%  Car.  2*  B.  R.  Rod.  v. 
Sinks. 


(S.  a.  3)     Words  fpoke  of  Clergymen. 

I.  tF  a  clergyman  is  to  be  prefented  to  a  benefice,  and  one  to 
-■"  defeat  him  thereof,  fays  to  the  patron,  he  is  a  heretic,  or  a 
hafiardy  or  he  is  excommunicated^  by  means  whereof  the  patron  re- 
fufes  to  prefent  him,  and  he  l^es  his  preferment,  he  fhall  have  ac** 
rion  for  inch  fcandal,  tending  to  fuch  an  end.  Per  cur.  4  Rep. 
17.  a.  pi.  1 1.  Trin.  15  Eliz.  in  cafe  of  Davis  v.  Gardiner. 

2.  Thou  hajt  made  a  feditifitis  fermon,  and  moved^the  people  to  fe* 
iition  this  day,  being  fpoken  of  a  clergyman,  adjudged  a£t ion- 
able.  4  Rep.  19.3.  Per  cur.  cites  Pafch.  24  Eliz.  B.  R.  Phillipg 
V.  Badby. 

3.  He  hath  had  two  wives ^  being  fpoke  of  a  clergyman,  was 
adjudged  againft  the  plaintiff.  Cro.  £.94.  pi.  4.  Pafch.  30  Eliz. 
B.  R.  Nicholfon  v.  Lyne. 

4.  He  is  a  lewd  adtdterer,  and  hath  had  two  children  by  the  wife  Cro.E.  502. 
(f  J.  J.  S.  and  I  will  caufe  him  to  be  deprived  for  it,  being  fpoken  pJ'»3'*^«^« 
of  a  clergyman,  is  punifhable  in  the  fpirituaf  court,  but  not  ac-  Ijj,.  ^^^si, 
tionable.  Adjudged.  Noy  64.  Parret  v.  Carpenter.  s.  c.  ad- 

5.  He  is  an  adulterer,  whoremq/ler,'*  drunkard,  /wearer,  and  a  J«<*J5<i  »«- 
preacher  of  falfe  doBrine,  were  fpoken  of  a  clergyman.  It  was  ^* 
objected  that  it  does  not  appear  that  the  plaintiff  is  a  beneficed 

man,  and  fo  cannot  be  puniihed  for  preaching  falfe  dodUiuc. 
Judgment  was  flayed  till  the  plaintiff  iliould  move.  Sty.  49. 
Mich.  23  Car.  B.  R.  Anon. 

6.  He  has  a  baftard  on  the  other  ftde  the  river,  and  it  is  fo  indu'  Sid.  576.  pi. 
bitable,  that  I  fear  not  to  divulge  it  s  and  if  I  am  troubled  for  it  I  3«  Dumc- 
can  juftify  it,  benig  fpoken  of  a  clergyman  who  was  agreed  to  be  p^J^  ^5^  ^ 
retained  chaplain  to  the  *  duke  of  Ormond,  by  whicli  he  loil  his  mention's   * 
chaplainihip.     Adjudged  for  the  plaintiff.    Lev.  248.  Mich.  20  «**>  ^ 
Car.  2.  B.  R.  Payne  v.  Bcaumorris.  wi^'dd't?- 

tionablc  in  refpe^  of  the  fpeciai  declaration.  ■    1  ICeb*  400.  Humonft  v.  Paia,  S.  C.  accord- 
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5? *?'/«.  (S*  *•  4)     ^^^^^  ^po^c  ^f  Counfellors. 

»5*  37- 

M0.695.pi.  I.  A^^  court  of  funrey  held  by  H.  a  coun/elhr,  fteward  of  a 
9^4-Oiddyq  xl  xtisLnox  lately  purchafed  of  the  queen,  he  produced  the 
Trin.  3^3  letters  patents,  and  thereupon  faid,  I  aflure  you  the  fee-fimple  of 
£irz.  s.  c.  the  manor  is  in  the  patentees }  and  then  defired  the  tenants  to 
B^  R^'a  jd  ^^^  ^^^^  copies  and  leafes,  &c.  Whereupon  G.  faid  the  tenants 
amrmed  ?n  ought  to  be  better  informed.  Upon  which  fome  of  the  tenants 
the  exche.  faid,  they  hoped  that  H.  was  fufficient  warrant,  he  having  af- 
bcTb^tUdje  '^"^^^  ^^^  ^^  fec-fimple  was  in  the  patentees ;  G.  replied,  no, 
jufticct.—  friendi^  I  know  will  a  great  number  of  people  in  this  count ry,  trufiing 
And.  a69.  to  Us  warrants^  have  been  thereby  undone.  Adjudged  for  the  plain- 
©•r^ur' t^  tiff,  and  affirmed  in  error  in  the  exchequer  chamber.  2  And.  40. 
judgmciit      pl«  26.  Hole  V.  Gyddy. 

WM  given 

for  the  plaintiflF,  tnd  by  tbe  opinion  of  other  jodget* '  S.  C.  cited  by  Serjeant  Richardfon  i  RolU 

Rep.  145,  146.  as  adjudged- ad ionable  in  B.  R.  but  (aid  that  the  judgment  was  reverfed  In  the  exche- 
quer-chaniber»  bccaufe  the  word  (warrant)  was  *  uncertain.  S»  C.  cited  Palm.  64.  ^5.  as  ad> 

judged  in  B.  R.  but  reverfed  in  the  exchequer-chamber,  beceufe  it  might  be  intended  warranta  made 
by  him  as  juftice  of  peace.  '  S.  C.  cited  Win.  39.  Arg.  as  adjudged  and  itverfed  accordin^y,  be« 
caufe  the  word  (warrants)  is  general,  and  may  be  applied  to  other  things  $  but  Winch  iatarupud  hka 
and  laid,  it  was  not  reverfed  for  error* 

*  The  original  is  (certain)  but  mifprinted. 

Freem.Rep.  2.  He  will  give  vexatious  and  ill  counfel^  and  Jlir  up  a  fuit^  and 
sta  but^'  /Af«  he  will  milk  your  purfij  and  ^11  his  own  large  pockets.  Thefe 
there  the  words  werc  wrote  in  a  letter  of  a  counfellor  to  his  client  (acoun- 
h^^Uu^'  tcfs  0  and  the  count  fet  forth  that  he  loft  the  faid  counteis,  and 
yet  to  A  other  clients.  Adjudged  by  3  juftices  againft  Vaughan,  that  the 
vexatkut      zQiiovi  lay.     2  Vent.  28.  Mich.  23  Car.  2«  C.  B.  King  v.  Lake. 

yiiir,  and  be 

nuili  make  you  pay  dwblt  and  treble  fees^  it  a  grt^tng  lawyer^  and  be  ^ill  miU,  &Cw  adjudged  ac- 
cordingly. 

To  fiiy  that  he  if  a  griping  lawyer,  ind  will  milk  your  porfe,  is  a£lionable;  perTyrret  J. 
Ibid.  15. 

3.  He  gives  bad  counfel,  being  fpoke  of  a  counfellor,  is  a£^ioa- 
able  y  per  cur.  Arg.     Freem.  Rep.  15.  in  cafe  of  King  v.  Lake. 

4.  He  will  /pin  out  your  caufe^  do  not  go  to  him^  being  fpokc  of  a 
counfellor,  is  actionable  \  per  Wild  J.  Freem.  Rep.  15.  Arg.  in 
cafe  of  King  v.  Lake. 

5.  He  never  gives  his  advice^  but  he  confults  with  others^  being 
fpokc  of  a  lawyer,  is  aftionable  j  per  North.  Freem*  Rep.  279. 
Trin.  1680.  in  pi.  314. 


C4«2  ]  (S.  a.  5)    Words  fpokc  of  a  Midwife. 

I.    TkAANT  have  perijhed  for  want  of  her  Jkill^  being  fpoken  of 

•*  ^  a  midwife,  is  actionable  ;  and  judgment  for  the  plaintiff; 

for  (he  has  a  profitable  gain  by  that  fundion^  and  fo  thofe  words 

II  may 
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may  be  prejudicial.    Cro.  C.  211.  pi.  2.  Pafch*  7  Car.  B.  R« 
Flower's  catc. 

.    2.  She  is  an  ignorant  nvomanl  and  t>f  finall praBice^  and  very  un^  *  Keb.489. 
fortunate  in  her  Hvay  ;  there  are  few  that  (be  goes  to,  but  lie  defpe^  ^v 
rately  illy  or  die  under  her  hands yh^lng  fpoke  of  a.  midwife,  the  ac-  t.Glovk«. 
tion  was  held  maintainable.    Vent.  21.  Pafch.  21  Car.  B.  R.  S-^*  ^- 
Wharton  V.  Brook.  i^gj^. 

3.  Thou  art  no  midwife^  but  a  nurfe,  and  if  I  had  not  pulled  thee 
from  Mrs*  J,  S.  thou  badfi  killed  her  and  her  child;  a^lionable,  be- 

caufe  they  difparage  her  in  her  profeffion.     Freem.  Rep.  277. 
pi.  310.  Pafch.  1676.  B.  R.  Whitehead  v.  Founes* 

4.  She  layeth  no  ivoman,  but  Dr.  Chamberlain  or  his  lady  does  her 
nvori,  and  declared  that  by  reafon  thereof  ihe  loft  her  employ- 
ment, and  particularly  of  fuch  a  perfon.  Adjudged  a£lionable, 
Freem.  Rep.  278.  pi.  314.  Trin.  i68o.  Gyles  v.Biihop. 

(S.  a.  6)     Words  fpoke  of  School-Mafters,  &c. 

I.  f  F  one  fays  of  a  fchool-mafter,  that  he  has  no  knowledge  tn  . 
*    grammar y  or  in  the  Latin  tongue j  nor  knows  how  to  educate  hisfl 


fcholars  in  the  Latin  tongue^  and  he  thereby  lofes  his  fcholarsi  an  ac«*  W-r.^\ 
tion  lies  ;  per  Crooke  J.     2  Roll.  Rep.  72.  Hill.  16  Jac.  B.  R.     x 

2.  Put  not  your  f on  to  him  ;  for  he  will  cotne  away  as  very  a  dunce 
as  he  wenty  being  fpoke  of  a  fcnool-mafter,  is  aAionable  %  per  Yel« 
verton  J.  Arg,     Hct.  71.  Mich.  3  Car.  C.  B. 

3.  She  is  a  whore,  and  J.  5.  kept  her  as  bis  whore,  being  fpoken 
of  a  fchool-miftrefs  who  taught  children  to  write  and  read,  by 
which  (he  got  her  livelyhood,  was  cited  by  Twifden  J.  Vent.  21. 
Pafch.  21  Car.  2.  B.  R,  to  have  been  adjudged  not  a£bionable> 
without  laying  fpecial  damage. 

4.  Wofds  (poke  of  a  dancing^miftrefsy  viz,  Jhe  is  as  much  a  man  2  Show.iS. 
as  lam,  Jhe  is  an  hermaf>hroditey  by  which  (he  loft  divers  fcholars,  Pj:  'i*  ^^ 
but  did  not  mention  any  in  particular.     After  a  verdift  for  the  y.  Brook- 
plaintiff,  judgment  was  ftayed,  that  the  words  are  not  a£tionable  |  borne,  s.  c. 
for  it  is  no  fcandal  to  her  profeffion  to  fay  flie  is  an  hermaphro-  •4i«raatur. 
dite ;  for  young  women  arc  more  commonly  taught  by  men  to  r^.  ^jy. 
dance  than  by  women,  and  here  is  no  fpecial  damages  laid,  and  pi.  tia. 
the  words  are  not  ailionable  in  themfclves.     2  Lcv^  233-  Mich.  ^^^^^ 
30  Car.  2.  B.  R.  Wetherhead  v.  Armitage.  tige,  s.  c. 

The  wordi 
aiv»  fie  h  as  much  a  man  as  J  am^  and  gtt  J»  S.  tcltb  ebiU^  and  that  by  reafon  tliereof  (he  hik  her 
fchoUrt  i  but  bcu^u(e  ikt  dJ4  mt  by  14  partiioJar  Vfhat  JcMars  ihe  ha4  loft,   the  court  would 

advife. 


(T,  a)    For  Words  in  Di^race  of  an  Office.  C  463  ] 

fi.  T  F  a  man  fays  of  a  church-warden,  having  communication  Sty.  338. 
^  of  his  faid  office,  and  [the  plaintifF]  averring  in  his  de-  ^^^^^ 
claration  that  he  was  church-warden,  and  had  received  feveral  /brthepiaia. 

M  m  3  fums 
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tifl^Dtfi.ana  fmns  of  money  to  the  ufe  of  the  pariih>  by  force  of  his  hid 
Acm^ho^"  office,  thou  art  a  cheating  knatft^  and  baft  chtaiti  the  parijb  ^40  /. 
ha?e  no  be-  af^ion  lies ;  for  this  is  a  great  flander  of  him,  this  being  an 
iKfit  by  their  office  of  truft,  though  he  be  not  fwom,  yet  he  is  a  temporal  of- 
more  need'  ficcf  as  wcll  as  a  fpiritual  \  for  he  is  named  in  feveral  (latuteSs 
to  be  re-  as  in  the  (tatute  of  the  poor.  Trin.  1652.  between  Strode  and 
h!*r^i!$^  Holmes,  adjudged,  this  being  moved  in  arreft  of  judgment, 
luedindie  Intratur  Hill.  1651.  Rot.  999,] 

execution  of 

them.-  The  plaintUT counted  that  be  w»  conftiUe  vA  chorch-warden  of  A.  and  a»  facli  iia4 

expended  diven  Turns  of  money  for  the  ufe  of  tiie  inhabitants»  Ac.  and  die  defendant  laid,  th^tl  hajt 
hegmled  Mud  iteeired  that  t</ivH  (innuendo  the  inhabitantt  of  A.)  nfm  tiy  actotinU  4/.  mmd  ii  is  u§ 
mMrvei  thw  gnw^  rich,  wbfti  thou  derrivtji  the  town  \    adjudged  for  the  defendanti  the  words  being 

too  general.    Cro.  J.  33^.  pi.  4.  Pafch.  i%  Jac.  B.  R.  riatton  ▼.  Beach. S.  P.  and  fcems  to 

be  S#  C.  adjudged  accordingly,  2  Bulft.  21 S.  Pafcb.  12  Jac.  Hopton  v.  Baker. 

In  aAion  for  words,  the  pljunttflF  counted  that  he  was  tteward  of  the  couru  of  the  Ld.  A*  and  a 
partdiioncr  of  G.  and  had  been  church- wai  den  there,  and  had  received  100 1.  by  rea(bn  of  hit  office, 
and  rendered  thermf  a  true  account ;  but  the  defendant,  to  difgrace  him,  having  difcourfe  with  K.  of 
the  offices  which  the  plaintiff  had  bom  in  the  laid  pariih,  and  of  the  money  received,  fald,  tby  hr^- 
ther'im-ldw  Chartes  H^dlitt  is  tt  wotoriotit  iyar,  and  a  ccxttur,  ttkl  hath  dtuived  ar.d  cmtned  the  parip» 
•fG»9f  500/.  snd  ht  wiU  teach  thet  to  ccxiti  me  of  my  houft.  The  court  thought  the  words  too 
general,  and  gave  judgnnent  quod  querens  nihil  capiat  per  breve.  Cro.  J.  619.  (bis)  pU  9*  Mich. 
|S  Jac.  B.  R.  Willis  V.  Shepherd.  Words  fpoke  of  a  church-warden  were,  JV.  is  a  knave,  ami 

has^elieaTfd  the  farijk  0/ iol ,  a  colloquium  was  laid  of  the  office  of  church- warden.  Bridgmaa  Cb. 
J.  (aid  that  (o  lay,  he  hath  cheated  me,  are  words  of  paflion;  but  if  applied  to  a  man  in  hia  office 
(and  church- warden Ihip  is  a  temporal  office)  the  iCtion  will  tie^  and  fo  it  was  adjudged.  Cut*  i. 
Mich.  16  Car.  2.  C.  B.  Woodruff  v.  Wooley. 

Thorn  doft  make  !omms,  fvtx.  taxes  or  affeffmevts)  thy  [elf,  sad  wiak^  5  fMOrttrg  hs  the  yetar^  «ai 
dofl  cheat  and  co»a$  the  fatifi*    The  words  mutt  be  intended  to  be  fpoken  of  him  in  relation  ttf  his 
office }    for  that  is  implied  by  his  making  of  lowns,  and  his  cozening  the  pari/h.     Sty.  394.  Mich. 
.'  1653.  B.  R.  ^ownfend  v.  Barker. 

Sty.  363.  ^2.  If  a  man  fays  of  a  minifter,  who  is  Inftituted  and  indu^led 

court inciin.  ^^^^  ^  benefice,  he  preaehetb  lies  in  the  pulpit^  an  adion  lies;  for 
«d  the  words  a  lie  IS  a  falfe  thing  againft  his  own  knowledge,  and  this  is  good 
^bi*  *^^"'  caufe  of  deprivation,  by  which  he  may  have  a  temporal  damage, 
Judgm«it,  ^^^^*  i<^52.  between  Drake  and  Drake;  judgment  upon  a  de« 
niti,  &c.       murrer  upon  the  declaration.] 

i?iif  if  one         j^  If  one  calls  an  efcheatory  coroner j  Jheriff^  attorney^  or  fuch  a$ 

ther,  be  he  ^^^  officers  of  record^  extortioner^  a£lion  lies ;    but  if  one  calls  a 

who  he  will,  bailiffs  OT  Jieward  of  a  hafe  court  y  who  arc  not  officers  of  record, 

h  Ts'aaio*  extortioner,  no  a£lion  lies ;   becaufe  extortion  cannot  be  but  in 

abie,becaufe  ^^^b  as  are  ofiicers  of  record.     Dal.  45.  pi.  35.  4  Eliz,  Anoiu 

extortion  is  punishable  in  any  man,  but  fo  it  not  bribery,  unlefs  he  be  an  officer  of  record  j  per  Dyer* 
Dal.  43.  pi.  26.  4  £lts*  Anon. 

AAion  does  not  lie  for  calling  one  extortioner^  without  averment  that  tke  plaintiff  wis  tt  officer. 
Irlo.  182.  pi.  324.  Trin.  26  Eiiz.  per  Wray  Ch.  J.  in  Lynley's  cafe. 

H:  hath  ^,  jj^  ^  iahn  bribes  or  rexvardst  being  fpoke  of  an  officer  of 

fra  Viol;  ^  court  of  rccord,  is  aftionable ;  but  if  of  a  fcrvant  or  officer  to 
adjudged  ac-  another  common  perfon,  it  is  otherwife.  DaL  43.  pi.  26.  per 
tionabie,  be-  Dy^^    .  E^^.  Anon. 

mg  fpoken  of       '  ^ 

a  town^ink.  Godb.  157.  pi.  All.  Mich.  6  Jac.  B.  R.  Lee  v.  SwaB.*^<-Ye]v.  t42.  Nile  v* 
Swanfm  S.  C.  *  adjudged  accordingly  ;  for  the  plaintiff  has  ihewn  himfctf  to  be  an  officer  of  txuft, 
both  as  town-clerk  and  keeper  of  the  courts,  at  the  time  of  fptaking  of  the  words,  fo  that  they  cannot 
b?  onftrued  but  in  Uandering  him  in  his  office ;  for  he  cannot  taltt  g  bribe  by  any  Other  colour.  So 
if  ibcy  had  been  ^pukc  ot  a  j  aiiicc  of  peace  or  a  dak  of  ojftfe, 

5.  As 
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5,  As  an  officer  of  the  court  was  receiving  his  feCy  the  de- 
fendant called  him  eut'throat.  Arg.     Mo*  142.  in  pL  283.  cites  ' 
it  to  have  been  adjudged  aftionable,  6  £li2. 

6*  Tbou  doft  ferve  falfe  warrants^  and  deceiveft  the  people^  being  *  I^*  336. 
/poken  of  a  bailiff  [♦  of  a  franchife J  were  adjudged  not  a£tion-  ^^J\  '*^9- 
«Dle )    for  it  is  not  averred  that  he  made  falfe  warrants,  or  knew  judged'''  * 


not 


they  were  falfe.    Cro.  £•  192.  in  pi.  5.  Arg.  cites  it  as   ad-  a^iooaUela 
judged   in  Kimfey's  cafe.     And  this  cafe   was  agreed   by  the  J^^^^c  *c 
counfel  of  the  other  fide,  who  was  of  counfel  in  that  cafe.  ' 

^.  ^Tbou  art  a  cozening  tnave,  coroner  ;  for  thou  hafl  cozened  me  Oodb.  88. 
of  my  /and.    The  plaint  iff  could  not  have  judgment ;    for  he  was  ?!;.  ?9'  „  . 

•'•'.,,1*  J.  rrtrt-'/iP  t  Mlch.  28  tc 

not  particularly  charged  m  refpedt  of  his  omce.     3  Le.  171.  m  29  £iis. 
pi.  222.  Mich.  29  EJUz.  B.  R.  cites  it  as  Egerton's  cafe.  B.  r.  Eg. 

Vmion  ▼. 
Aunfdl,  S.  C.  but  the  word  (for)  it  there  (and J  and  fays,  the  better  opinion  of  the  court  was,  that 
the  woids  were  net  aifiionabie ;    but  Clench,  Gftwdy,  and  Shute  J«  were  of  opmloA  that  if  the  words 
iiad  been  ctanhz  eprmeff  they  had  been  a^ionable.-  S.  C*  cited  with  the  word  (for)  and  that 

it  w«a  held  not  actionable,  Cro.  J.  427.  in  pi.  1.  S.  P.  cited  as  adjudged  for  the  plaintiff;  and 

that  a  precedent  was  ihewn  of  one  HolMrk*t  cafe  coroner  of  Warwick. 

8.  The  defendant  faid  of  the  ma/fer  of  the  mint,  he  hath  net 
fAade  the  money  cu  good  and  fine  as  the  fiandard  by  an  halfpenny  in 
the  ounce p  and  fo  he  hath  favcd  4000/.  It  was  argued  that  thefe 
words  were  not  a£^ionaoie.  Sed  adjomatur.  Le«  88.  pi.  iii. 
Mich.  29  &  30  £liz.  Martin  v.  Stedd. 

9.  Saying  of  a  deputy  of  clarencuux  king  of  arms,  whom  he  had 
appointecf  to  fit  in  the  counties  of  Devon  and  Somerfet,  that  he 
came  and  fat  by  force  of  a  forged  cemmijjion,  and  he  is  afcrivener  and 
no  herald*  Adjudged  a^ionable;  for  they  touch  him  in  his 
profeffion,  in  faying  that  he  is  a  fcriVener^  and  no  herald.  Cro. 
^*  328,  329.  pi.  2.  Trin.  36  Eliz.  B.  R.  Brooke  v.  Clarke. 

10.  Before  the  plaintiff  came  to  fervice  of  the  merchant  taylors  he 
dwelt  in  Shrew/bury,  and  fet  the  town  together  by  the  ears  :  and  as 
long  as  he  was  there  they  were  never  in  quiet,  but  afterwards  they 
lived  quietly  ;  and  he  being  clerk  of  the  merchant  taylors,  was  of 
confent  and  counfel  with  W.  G.  to  deliver  the  boots  of  the  corporation 
.which  he  had  in  his  teeing,  to  the  intent  that  thereby  fome  of  the  lands 
of  the  fame  corporation  might  be  foutid  concealed.  Adjudged  a£^io|i-^ 
able }  for  thefe  words  touch  him  in  his  office  and  credit ;  and 
his  office  is  an  office  of  truft.  Cro.  £.  358.  pi.  18.  Mich.  36  & 
37  Eliz.  C.  B.  Wright  v.  Moorhoufc. 

1 1.  Hsou  art  as  co%ening  a  fello^v  as  any  is  in  the  country  /  the 
lafl  time  thou  wafl  under-fheriff,  as  now  thon  art,  thou  didft  ferve  an 
execution  for  a  neighbour  of  mine,  and  didfl  keep  the  money  in  thi 
hands.  Adjudged  not  actionable  ;  for  as  to  tlie  laft  words,  it  is 
not  expreifed  how  long  he  kept  the  money,  and  it  might  be  only 
till  the  return  of  tlie  writ,  or  by  the  plaintiff's  affcnt.  Cro.  E. 
854.  pi.  14.  Trin.  43  &  44  Eliz.  B.  R.  Gecvc  v.  Copfhilj. 

1 2.  Words,  viz.  the  plaintiff  is  not  worthy  the  office  of  a  con* 
liable  s  for  he  and  his  company,  the  laji  time  be  was  con/lable,  flole 
five  of  my  fwine,  and  eat  them.  Adjudged  adionable.  Cro.  £* 
86i»  pi.  34.  Mich,  43  &  44  Eliz,  B.  R.  Taylor  v.  How. 

M  m  4  13.  Thou 
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sT'V*  13.  Tiou  aria  hioier  of  fihny^  and  haft  Aenvn  fucb  favour  i9  a 

s!  P.*  doM  borfe-fieaUr  in  the  time  (f  thy  conftaUeftnp^  that  thereby  both  the  hmrfk 
Mot  appev«  and  thief  mtere  conveyed  anvay  $  and  it  ties  in  my  power  to  bang  thee* 
Adjudged  for  the  plaintiiF;  and  though  it  be  not  laid  exptefsly 
that  the  plaintiff  was  *  conftable  at  the  time  of  fpeaking  the  wordsy 
it  18  not  material ;  for  though  he  be  out  of  his  office,  he  ought 
not  to  be  flandered  with  any  thing  in  his  office.  Yelv.  153* 
Pafch-  7  Jac.  B.  R.  Pridham  v.  Tucker. 

14.  He  (innuendo  the  plaintiff)  bath  cozened  the  earl  ef  H*  of 
as  much  as  be  (innuendo  the  plaintiff)  nvas  worthy  being  fpoken 
of  one  who  was  highfheriff  of  the  county  y  and  juftice  of  peace  i  but 
held  clearly  by  Yelverton,  Crooke,  Fenner,  and  WilKams  J. 
that  the  words  are  not  a£^ionable.  And  judgment  againft  the 
plaintiff.     Bulft.  172.  Trio.  9  Jac.  Tut  v.  Kerton. 

15.  Saying  to  a  conftable^  thou  art  a  bribing  knave f  and  h^ 
cozened  the  parifb  <f  W*  in  rates  to  30/*  Het*  36.  Mich.  3  Car* 
C.  B.  Thomas's  case;  but  it  is  not  (aid  whether  a£lionabie 
or  not. 

16.  The  mayor  of  Tiverton  has  cozened  the  town  and  county ^  is  not 
adionable.  Jo.  308.  pi.  22.  Mich.  8  Car.  B.  R.  Tiverton 
(Mayor*s)  cafe. 

Youmski  17*  One  faid  to  a  town^lerk  of  Southampton,  thou  haft  made 

faijt  rttvrdif  many  falfc  certifucAes  to  the  mayor  and  burgejfes  in  that  court,  and 

^boM^fJf^  ./A^  more  thou  JUrreft  in  it  the  more  it  vnll  ftinl.     Adjudged  not 

/r»r,  being  afiionabley  beoiufe  no  colloquium  is  alleged  of  his  office  of  town- 

fpokeo/a  clerk,  nor  does  he  count  that  the  making  certificates  belongs  to 

l^uii^  his  office,  but  only  that  he  had  the  cutlodv  of  them.     And  the 

county  of  cafe  being  moved  again  the  next  term  tne  Judgment  was  af* 

Giouccfter,  firmtd.    Hutt.  123.  Fafch.  9  Car.  Smith  v.  Cornelius. 

was  held  not 

aAionaUe ;  fbr  they  might  be  falft  for  mifwritiog,  or  othenmfe  |  cited  Cro.  E.  19*.  io  pi.  5.  Kt%^ 
•nd  the  counid  of  the  other  6de  agreed  this  cafe  (in  which  he  wai  of  c<ninlel  0  'or  they  ihaU  he 
ntcnded  im  a  good  fcnfe,  and  could  not  be  intended  that  they  counterfeited  warranty  or  records. 

18.  He  is  a  hafe  cozening  knave:  be  is  a  cheater ,  and  has  cozened 
his  maftery  was  fpoke  of  a  deputy-clerk  to  an  arch-deacon's  re- 
giftcr,  who  received  the  fees  and  profits  of  the  office  to  render 
account.  All  the  court  (abfente  Bramfton)  held  that  it  (hall 
not  be  intended  but  the  words  were  fpoke  concerning  the  execu- 
tion of  the  office,  where  the  communication  was  concerning  the 
office.  And  adjudsed  for  the  plaintiff.  Cro.  C.  563.  pL  8. 
Mich.  15  Car.  B.  K.  Reignald's  cafe.  « 

.  19.  Thou  haft  received  money  of  the  king  to  buy  new  f addles ,  and 
hnji  cozened  the  king  and  bought  old  f addles  for  the  troopers.  Bram- 
fton Ch,  J.  and  Heath  J.  held  the  words  aftionable ;  for  it  is 
not  material  what  imployment  he  hath  under  the  king.  If  he 
may  lofe  his  ipnployjnent  or  truft  thereby.  And  it  is  not  ma- 
terial whether  the  unployment  be  for  life  or  years,  &c.  Mar. 
82.  pi.  .135.  Pafch.  17  Car*  B.  R.  Sir  Ricnard  Greenfield's 
cafe. 

20.  An  afflgnee  of  one  who  is  deputy  only  at  wilf  if  the  baiSwick 
cfMiddlefex  to  the  lord  treajurer^  i^  not  fuch  an  officer  as  may 

l^ave 
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liave  an  aftion  againft  one  for  faying  of  him^  ^w  art  a  anener. 
Koy.  74.  Dobfon  v.  Dugdale. 

21.  Tou  have  cczened  the  Jiate  ofl^^cooL  and  I  will  prove  it^ 
for  you  have  received  259000/.  of  the  tffice^  and  not  compounded  for 
it,  and  have  fnjled  in  words  in  the  order  for  jour  compofition,  are 
a£tionable,  being  fpoke  of  an  officer.  Style  436.  Trin.  1654. 
B.  R.  Henley  v.  Sir  Edward  Baynton. 

22.  He  hath  broken  up  letters,  and  taken  out  tills  of  exchange,  Freem.  Rep» 
being  fpoke  of  one  retained  by  the  under  poft-mafter  to  carry  *76*  pi. 
about  poft  letters,  of  which  be  made  a  profit ;   and  whereby  he  i^'tbe 
loft  the  imployment ;   adjudged  not  a£iionable,  and  fo  a  judg-  words  held 
ment  given  in  C.  B.  rcverfed.    Vent.  275.  Mich.  27  Car.  2.  rwc^tecTiilc 
B.  R.  Bell  V.  Thatcher.  no  coiio  * 

quium  wat 
laid  to  be  of  hii  imployment  it  the  time  of  fpeaklng  the  words*— Vent.  276.  S.  C.  fays  that 
what  Hale  Cb.  T*  principally  went  upon  in  reverfing  lit  judgment,  was  the  fuali^  •/  tbt  tmplojmn$\ 
*  for  by  mainutning  fuch  adtiont,  one  muft  not  fpeak  difparaginglj  of  a  man'i  cook  or  groom,  but  aa 
ftdion  would  be  brought. 

•[466J 

23.  Words  fpoken  of  a  doctor  of  the  civil  law,  who  was  alfo  ^f^>  &c.  in 
a  juftice  of  peace,  and  chancellor  of  the  bifliopric  of  Norwich,  J^'^J-^. 
were,  viz.  be  is  not  fit  to  be  a  chancellor  or  a  juftice  of  peace  i  he  is  dared  that 
a  knave,  a  rafcal,  and  a  villain,  he  is  not  fit  to  praSlice,  he  ought  to  h«wMchan- 
hive  his  gown  pulled  over  his  ears  \  adjudged  adionable.  2  Lutw.  bfiX***nd* 
1288.  Trim  5  W.  3.  Pepper  v.  Gay.  Aood  for 

parfiameat 
nan,  and  that  the  defendant  faid,  thnt  gptf  ywr  rort  thanttlhr  to  Juhom  vitneffes  tfifmear  agmmfi  tht 
farjw  \  Powis  and  Gould  J.  held  the  words  aftionablej  but  Holt  Cb.  J.  and  Powell  e  contra,  not 
adionable  {  for  the  firft  words  'are  only  a  defcrlption  of  his  perfon,  and  thofe  which  follow  do  net 
relate  to  hi«  office }  to  fay  a  man  is  forfwom,  it  not  adionable,  and  fuborning  is  not  a  crime  an  ttfelf, 
but  as  it  relates  to  peijury  \  for  there  can  be  no  fubomadon  bnt  where  there  it  perjury,  a  Salle* 
696.  pi.  8.  Tjin.  3  Ann«  B.  R.  Walmeiky  t.  Rnflel.  ■  6  Mod.  200.  S.  C.  ai;guod  by  the 
court,  fSeriatifli. 


(T.  a.  2)    Por  Words  fpoke  of  Judges. 

I.    A  Judge. of  the  admiralty«court  brought  aflion  againft  the  Poph.  35. 

^^  defendant)  againft  whom  fentence  was  given   in  that  |'  ^-  f"* 
court,  and  counted  that  the  defendant  faid,  that  the  faid  fentence  „*omi  ia^  * 
^ven  by  the  plaintiff  (innuendo  fententiam  praedidam)  was  cor^  arreft  of 
ruptly  given.     Adjudged  aftionablc,  and  that  the  words  muft  be  i****"^^! 
intended  of  the  judge  that  gave  the  fentence,  and  fo  it  was  pre-  ofthe^utet^ 
'cifcly  alleged  in  the  declaration.    Cro.  £.  305.  pi.  3.  Mich.  35  thedefen. 
&  36  Eliz.  B.  R-  Cxfar  and  Curfeney.  •      S«.^'' 

a.  My  lord  chief  baron  cannot  hear  of  one  ear  ;  there  having  been 
a  colloquium  of  his  adminiftration  of  juftice,  It  was  adjudged 
afbionablc.  Otherwife  if  there  had  been  no  difcourfc  of  his 
juftice.    Cited  Het.  167.  in  cafe  of  AUefton  v.  Moor. 

3.  Tour  mafter^s  witnejfes  (in  fuch  a  caufe)  were  perjured,  and 
your  nuifler  is  the  maintainer  and  upholder  of  them,  Rainsford  and 
Turner  held  the  words  not  adionable,  they  not  relating  to  his 
office ;  and  it  was  not  faid  that  he  upheld  their  perjury  but  only 
their  perfons »   but  Hale  Ch.  B.  e  contra  \   for  if  true  they  are  a 

fcandal 
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fctndal  to  hU  office,  and  (upholding)  here  can  have  no  adaet 
meaning  than  abetting  them  in  their  perjury  i  but  judgment  was 
arrefted.  Hard.  501.  Mich,  ao  Car.  a.  in  the  escheqaer, 
Pugh  ▼•  Owen. 


s«  (*•  a .     C^'  ^*  3')     ^^^  Words  fpoke  of  Jufticcs  of  Peace* 

3«»  3*»  33-   3«j  39- 

S.  C.  deed  !•  y^O  U  Jo  openly  maintain  and  cmnUnance  the  n»orfi  pneplf  qgm^ 
yti^Y  GotTs iaws  and  the  quun'i  f  held  not  aiftiQiiable,  though  fpofcp 

^  It  wJ'  of  a  juftice  of  peace,  the  words  being  too  general.  Cro.  £•  297* 
Mt  alleged     pi.  7.  Fafch.  35  £liz.  B.  R.  Butler  v.  Paynter. 

cspitfsly 

that  Batkr  wis  a  Jufttce  of  the  pea£e  at  the  time  of  the  fpeakia^  the  words.  *  Paiai.  69.  cit» 
8.  C.  at  adjudzed  that  the  zStion  lies.  ■  Palm.  566.  S.  C.  cited  by  Crooke  J.  who  ind  he 
was  of  oounfel  in  that  cafe,  aod  it  was  refoived  it  ought  to  be  averred  that  he  was  a' juftice  at  the 
time  of  the  ipcaking ;  but  if  it  appears  that  the  words  were  fpoke  after  he  was  a  jtifticc,  as  if  he 
alleges  that  he  was  a  juftice  of  peace,  and  that  afterwards  the  words  were  fpoke,  it  is  good  without 
iii]fiag  that  the  plaintiff  was  a  *  juftice  of  peace  at  the  time  of  fpeaking  ;  for  though  it  might  be  that 
the  commllfiQii  wai  dcttrmin^a  being  only  at  the  hinges  wiU^  yet  it  ftali  not  be  iofta^ded  alttr  a 
verdi^l. 

2.  One  indiftcd  of  felony,  to  which  Jie  pleaded  not  guiltf^ 

faid  of  the  plaintiff  a  judice  of  peace,  he  did  feek  mj  life^  §nd 

offered  10  s»  to  the  under-Jheriff  to  %mpc4iel  a  fpecidl  jury  that  nuffst 

find  me  pahj  of  the  felony ;    adjudged  actionable.     Cro.  £•  313. 

fh  3*  Hill.  36  Eliz.  B.  R.  BleverhaiTet.v.  Bafpoolc. 

•  And*  47.         J,  One  W,  being  arrefted  as  accejforj  of  felony  for  fiealing  his  own 

Jbrtu'crf?^'  ^«?if,  Mr.  Stafford  (the  plaintiff)  knowing  of  this,  difcharged  the 

a.  C.  ad-     Jdid  W%  by  an  agreement  ^  2^'  ^^  which  Mr,  S.  was  party,  whereof 

}Bdgcd  and     jq  /.  waj  to  be  paid  fo  Mr,  S.  and  was  paid  to  his  man  by  bis  e^ 

for'tk^'      pointment.     Adjudged  a£lionable,  the"  words  being  Ipoken  of  a 

words  are      jufUcc  of  peace,  and  the  judgment  afErmed  in  the  exchequer* 

In  dfca  na    chamber.    Mo.  704.  pi.  081.  Trin.  36  Eliz.  Stafford  v.  Powlcr. 

eiberthan  /    -»    jr     ^  ^ 

he  is  acceflbry  to  the  felony,  and  the  words  (itealing  of  his  own  goods)  does  not  alter  the  cafe}   lor 

nman  may  be  acceflbry  to  the  ftealing  his  own  goods.  —  Cro.  E.  536.  pi.  71.  Mich.  38  Se  39 

Elic.  IB  the  tfche^uer-chambcr  8.  C.  end  judgment  affirmed  by  all  (be  juftices  end  bvons  bcfidet 

W«lafley. 

Thm  Jifinoi  ^,  Thou  art  afal/e  judice,  is  aftionable  j  per  Aiiderfon.  Cro. 
t^UZe,    E.  358-  Mich.  36  &  37  Eliz.  in  pL  i8. 

|s'a^ionabie»  being  fpoke  to  a  juftice  of  peace}  per  Anderfon.  Cro.  £•  35S.  in  pi.  iS.  Mich.  36  die 
37  Elis.  C.  B. 

Sir  W,  M,  \%  9n  batf-emred  jufiUtt  he  vfW  bear,  but  tfone  fide  $  adjudged  aftionable.    Cm.  C«  213. 
»L  lo.  Tria.  7  Car.  fi^.  R.  Sir  William  Mariham  v.  Bridges. 

5.  Thou  art  a  lewd  jttfUce^  is  aftionable  j   per  Anderfon.     Cro. 
E.  358.  in  pi.  18*  Mich.  36  &  37  Eliz,  C.  B. 
CoidA.  6.  The  father  being  a  juftice  of  peace,  brought  an  a£lion 

S?  C.  fays '  Sig^'^^ft  ^^s  fon  for  faying  to  him,  my  brother  hasflole  a  ^lach  mare. 
Clench  and  and  you  was  privy  to  itj  and  fen  t  her  away  to  the  fens  to  my  brothet's 
Gawdy  j^^jg  ,  \i  y,^<^  movcd  that  privity  does  not  make  one  acceflbry  to 
"Sinlc  the  ^  felony  ;  but  the  plaintiff  being  a  juftice  of  peace,  the  words 
•aioamaln.  weic  flandcrous,  charging  him  with  imothering  felony,  he  being 

privy 
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prlty  to  it;  and  judgment  for  him.    Mo.  401.  pi;  528.  Pafch.  tababic; 
37  Eiz.  Laffels  v.  LaffcU.  f^°^ « 

7.  Words  fpoke  in  open  feffions  were,  viz.  you  have  perverted 
Ju/licit  and  to  jour  Jbanu  and  £/bonour  I  wi/I  prove  it,  were  ad- 
judged a£iionable.    Mo.  409.  pi.  554.  Trin.  37  £liz»  JLd.  De* 
laware  v.  PawleL 

8.  ilir.  S.  coveretb  and  bideth  felonies^  and  is  not  nuorthy  to  he  a  ^*  "  « 
Jufiice  of  peaces  adjudged  a£lionable  ;  for  it  is  againft  his  oath  and  ^j^/^^'^jn, 
office,  and  good  caufe  to  put  him  out  of  the  commiffion,  and  he  ^mbieT* 
may  be  indicted  and  fined  for  it.    4  Rep,  26.  a.  pU  ^•  Mich,  though  not 
44  &  45  Eliz.  C  B.  Stutley  V.  Bulhcad.  ^    t^T 

them  to  be  felons,  or  that  he  was  a  juftice  of  puce.  Cro.  J.  a68.  cite4  by  TanfieU  Ch.  B.  as  ad- 
judged in  Sxa  Hinry  Lia's  cafe  to  be  aAionable)  and  fays,  a  inulco  fortiori^  when  one  fays  belt 
ajnftbtnr  and  maintainer  o/fthmeSf  which  cannot  Im  without  conufance  of  tbemj  and  adjudged  ac- 
tiooabk.    Cxo.  J.  267.  pi.  30.  Mich.  8  Jac.  Rich  v.  Holt. 

9.  Words  fpoken  of  a  juftice  of  peace,  who  had  been  (heriflF  ^^It.  64. 
of  the  county,  and  for  7   years  before  was  deputy-lieutenant  f^^^^^ 
there,  viz.  jour  mailer  (innuendo  the  plaintiff)  is  a  bafe  rafcallj  cordiogly; 
viUaiuy  and  is  neitoer  nobletnan,  knight,  nor  gentleman,  but  a  m^  but  mentions 
villainotts  rafcal,  and  by  unjujl  means  doth  mofl  wllainoujlj  take  other  ^^^g^f 
$neris  rights  from  them,  and  keeps  a  companj  tf  thieves  and  trajtors  tiflT'squaH. 
to  do  mifcbief,  and  giveth  them  nothing  for  their  labour  but  bafe  blue  fi««t»«M» 
liveries,  and  this  all  the  country  reports,  and  other  good  he  doth  not 

anj.     Adjudged  not  actionable.     Cro.  J«  58.  pi.  4.  Hill.  2  Jac. 
B*  R*  Hoilis  V.  Brifcow. 

10-  Mr.  K.  is  a  baJket'juJUce,  and  a  partial  juftice  ;    /  w//  nve    f  4(J8  ] 
him  ^l,  a  year  for  his  gifts  for  jaJHce-matters.     Fenncr  and  W il-  Het.  1 73. 
Hams  only  in  court,  held  the  words  (partial  juftice)  aftionablc,  ^c."**!!*. 
but  none  of  the  other  words ;   and  that  (partial)  touches  htm  in  judged. 
iii^office,  and  is  quad  a  corruption.     Cro.  J.  90.  pi.  1 7.  Mich. 
3  Jac.  B.  R.  Kemp  v.  Houfegood. 

II.  Tou  are  a  fweet  juftice :   you  fent  your  warrant  for  J.  S,  to  Het.  173. 
be  brought  before  you  for  fufpidon  of  felony,  and  afterivards  fent  %  25.  ^^\  »*»  «*^ 
to  him  to  give  him  nvarning  thereof,  that  he  might  abfent  himfelf.    All  \^  Cafeo* 
the  court  held  the  words  aAionable;  for  it  touches  Irim  in  his  office  citdi  Den* 
to  give  fuch  fccret  warning;    and  adjudged  for  the  plaintiff.  ffn'«cafe> 
Oro.  J.  143.  pi.  1-  Hill.  4  Jac.  B.  R.  Burton  v.  Tokin.  laionablej 

for  it  is  a  mi/behaviour  in  a  juftice  of  peace  to  do  fo. 

I  a.  When  thou  V)afi  a  jujtice,  thou  v)aB  a  bribing  jujtice,  being  *•  P-  Arg, 

fpoke  of  one  who  had  been  a  juftice  of  peace,  but  was  put  out  JJ°J  ^ 

of  commiffion,  is  a£^ionable ;  for  though  it  refers  to  a  thing  paft,  ought  to 

Iet  it  defames  him  for  ever  in  other  people's  opinions,  and  makes  *iiegehcwa» 

im  accounted  unworthy  to  bear  office  afterwards;    per  cur.  JjJe time  the 

Yelv.  153,  154.  Fafch.  7  Jac.  B.  R«  obiter.  word*  were 

fpoken. 

13.  He  (prxfatum  querentem  innuendo)  ^r  malice  and  J^Uen  Buift.  36. 
d&d  tnany  times  nurefl  the  law,  and  pervert  juftice,  to  ferve  bis  own  Beamwuit? 
turn,  being  fpoken  of  a  juftice  of  peace,  is  a£lionable.     Thefe  s.  c.  ad. 
lATords  fliaJl  be  intended  fpoken  of  him  in  the  worft  part,  and  in  J"<*J?^  "c- 
jTcaudiU  of  him  in  liis  office  -,   and  adjudged  for  the  plaintiff^  and  b^thcMetf 

10  that 
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opinion  of    that  judgment  affirmed  in  error.    Cro,  J.  240.  pi.  (5.  Fafdu 
!!l!jcnk.     8  Jac.  B.  R.  Sir  T.  Beamond  v.  Haftings.    ' 

317.  pi.  9*  S.  C.  accordingly. 

l^oph.  180.        15,  He  tad  2  firvantt  profecuted  tAout  %  or  6  years  ^nee  fir 

©ordin  ^"    Jiealingjheep^  and  he  deftred  me  not  to  profecute  them.     Thcfc  wends 

btttno  judg-  were  fpoke  of  a  juftice  of  peace.     It  feems  that  the  words  are 

mene  in        a£bionable,  but  not  in  this  cafe,  becaufe  it  is  not  averred  that  be 

either  book.  ^^  ajuJHce  g^  peace  of  the  fame  county  where  the  words  werejpoke^ 

it  not  being  againft  his  office  to  endeavour  to  ftay  proceedings 

againft  the  parties,    if  it  be  in  another  county  where  he  has 

nothing  to  do.    Lat.  49.  Trin.  2  Car.  Button's  cafe. 

"Sid.  4.^1.  pi.        16.  He  is  a  firjkvom  juftice^  and  not  Jit  to  fit  upon  a  bench.     It 

*4- ^^     was  moved  that  tnere  was  no  colloquium  of  his  office  %   but  per 

s.  c.*ad.'     c*ir.  there  need  not ;    for  it  appears  by  the  words  themfelves  that 

jitdgfd  for     they  were  fpoke  of  him  in  refpefi  of  his  office.    Lev,  280*  MBch* 

^^u^f^%.  21  Car.  2.  B.  R.  Cam  v.  Ofgood, 

pi.  60.  S.  C.  adjudged  accordingly. '  Vent.  50.  S.  C.  adjudged  accordingly;   for  the  calljs|» 

nim  (forfwom  juftice)  (hewi  he  intended  perjury  relating  to  hii  office,  to  which  an  oath  is  annexed. 
—2  Keb.  54s.  pi.  21.  S.  C.  sdjoraacur.  But  ibid.  579.  pL  loS.  adjudged  for  the  pUiotiflr* 

1 7.  He  is  not  worth  a  groat,  and  he  is  gone  to  the  dogs*  It  was 
infifted  that  the  ftatute  of  H.  6.  requires  that  a  juftice  of  peace 
{hall  have  40 1.  a  year  j  but  fuch  words  were  held  not  adlionable^ 
unlefs  the  perfon  of  whom  fpoken  lives  by  buying  and  felling. 
Vent.  258.  Pafch.  26  Car.  2.  B.  R.  Anon. 

1 8.  FlaintiflF  declared  that  he  was  a  juftice  of  peace,  and  that 
there  was  a  rebellion  in  the  weft  by  the  duke  of  Monmouth,  &c* 

t  4^9  1  that  fearch  was  made  for  the  defendant,  being  fufpedcd  to  be  in 

that  rebellion;   and  that  thereupon  the  de^ndant  faid  of  the 

plaintiff,  John  Prowfe  is  a  knave,  and  a  bufy  knave,  fir  fiarchmg 

after  me  and  other  hone/l  men  of  my  fort,  and  I  will  make  him  give  me 

fatifaSiion  for  plundering  me.    It  was  moved  in  arreft  of  judgment* 

that  here  was  no  colloquium  laid  of  his  office,  or  that  the  words 

were  fpoken  relating  to  his  office,  therefore  an  a&ion  would  not 

lie,  though  an  information  might.     The  court  was  divided,  and 

fo  the  plaintiff  had  his  judgment.     3  Mod.  163.  Hill.  3  Jac.  2. 

B.  R.  Prowfe  v.  Wilcox. 

«Ld.Rjyffl.       ip.  He  is  a  rafcal,  a  villain,  and  a  liar*     Per  cur.  the  words 

^nch.'it^'  .rafcal  and  villain  being  fpoke  of  a  juftice  of  peace,  where  a  c^^ 

Geo.  s.  c.  loquium  was  laid  of  his  office,  import  a  fcandal ;    for  though  thofe 

where  the     are  words  of  an  incertain  fignification,  yet  they  import  a  mean 

IbTulrTfcal-  ^^^  '^^^^  behaviour  in  the  man ;    that  the  word  liar  is  as  much 

ly,  viiuLf     as  to  fay  the  juftice  of  peace  a£is  unfairly  in  his  office,  fo  taken 

0Pdh  ntitbfr  altogether  they  are  fcandalous  'words }    and  the  plaintiff  had 

7ni^tTni>r    judgment.      8    Mod-   271.   Trin.    10  Geo.    1725.   Alhton  v. 

Ifntiemant     Blagravc. 

0wf  a  moji 

t/'tila'tnous  rafcal  \  avd  by  urtjufl  meant  dotb  mod  villaitioitfy  take  fber  men*t  rtgbttfrcm  tban^  tnd  ke^ 
m  ewipany  rftbtevn  and  tray  tort  to  do  mif chief  i  and  the  court  held  it  all  one  as  if  he  had  £iid  he  wai 
a  Tillain  in  the  execution  of  bis  office,  a  rafcal  ift  the  execution  of  his  office,  and  fo  of  liar,  aad  gaf« 
judgment  for  the  plainsifl!'. 

SO.  Tou 
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io.  Tou  rMed  the  poor^  and  are  ivorfe  than  a  hlgbwaynton. 
Sdly,  Tou  villain  J  you  have  robbed  the  poor^  and  are  ivorfe  than  a 
bigbwayman.  3dly>  ^ou  villain^  you  have  rMed  the  poor,  4thly> 
ITou  are  luorfe  than  a  highwayman.  Tlic  court  thought  there  was 
not  much  difficulty  in  this  cafe,  and  obferved  that  though  the 
plalntifF  was  (aid  to  be  a  juftice  of  peace,  yet  no  fpeciai  damage 
nvas  laid ;  and  faid  that  the  office  of  a  juflice  of  peace  is  not  fo 
coniiderable,  but  that  many  people  chufe  to  decline  it ;  that 
(villain)  alone  has  never  been  held  aftionable,  though  indeed 
in  fcandalum  magnatum  the  rules  are  very  different;  that  (rob^ 
bing)  is  a  word  of  an  incertain  (ignification,  and  is  here  ren- 
dered more  fo  by  the  words  annexed,  viz.  (the poor;)  what 
poor  ?  and  when  ?  fo  that  the  verdicl  being  general,  if  one  fet 
are  bad,  judgment  muft  be  arrefted  for  the  whole ;  and  the 
words  (worfe  than  a  highwayman  J  are  very  uncertain,  and  judg- 
ment mufl  be  arrefted.  Rep.  of  Cafes  of  Pra£l.  in  C.  B.  i6o. 
Mich.  13  Geo.  2.  Palmer  v.  Edwards. 


(U.  a)     For  what  Words  in  Bifgracc  of  a  Trade^ 

[i.  TN  an  a£lIon  upon  the  cafe,  if  the  plaintiff  declares  that  he  #  r  ^-.^  i 
^  was  for  feveral  years  before  a  brewer,  and  got  his  living  jo.  444.  pi. 
by  brewing  of  beer,  and  felling  it  to  his  cuftomers,  and  he  5*  s.  C.  and 
brewed  wholefome  beer,  and  that  the  defendant  having  a  dif-  "JtalSd  "for 
courfe  with  his  cuftomers  about  his  trade,  and  of  his  beer  brewed  the  words  la 
by  him,  to  the  intent  to  difcredit  him  and  his  beer  as  well  to  themfeivci 
his  cuftomers  as  to  his  neighbours,  with  whom  he  had  before  ^"fcandal. 

traded,  faid  thefe  words  of  the  plaintiff  and  his  beer,   /  luill  Mar. 

give  my  mare  a  peck  of  malt ^  and  lead  her  to  the  water ^  and  let  her  59-  P*-  91« 
drink f  and  Jbe  Jball  pifs  as  good  beer  as  any  Tom  Fenn  (who  was  Fenn"s.*C. 
the  plaintiff)  brews  s    by  the  fpeaking  of  which  words  he  was  adjornatur.' 
efteemed  among  his  cuftomers  and  neighbours  to  brew  and  fell  ^!*{  *^  ^^"« 
unwholfome  beer,  and  they  afterwards  refufed  to  buy  beer  cf  that  if  one 
him,  and  to  have  any  dealing  with  him  in  *  his  faid  trade ;    no  rays  ef  a 
a£lion   lies   for  thefe   words,   without  Jhewing  fome   particular  ^'^^*^'  '**" 
damage   thereby,    as   that  fome  particular  perfons  abflained  from  paufhylecr, 
buying  of  beer  of  him  ^  or  fuch  like  particular  lofs  ;    for  thefe  words  wiiBoutfAy. 
ihall  be  taken  to  have  been  fpoken  in  merriment  and  jeft  j    for  {jj|  "^'Jj 
it  ts  impofCble  to  be  true  in  the  underftanding  of  any  man,  and  are  a^ion. 
it  may  be  underftood  that  he   intended  that  he  brewed  fmall  'bie  without 
beer,  and  not  unwholfome  beer.     Mich,  i  c  Car.  B.  R.  between  *"^  ^^^^^^ 
Tenn  and'  Dixe,  adjudged  f  per  totam  curiam,  in   arrefl  of   ^  p^j  ,   ' 
judgment  after  a  verdtft  for  the  plaintiff.    Intratur  Hill.  15  Car.  «     -J  ■  it 

Rot.  838.]  damage  aU 

Ic^ed  J  the 
whole  court   (abfrnte  Crookc)  e  contra,  held   that  the  wordi  of  rhprnfclvM  were   rji\  adionji>i<*, 
without  aiie^ioj  fpeciai  daousey  a«  Che  l»U  «f  hi.  cuftonii  4rc.  which  U  r.9i  i.c.c,    and  theiefoic  ujt 

•AiMiable. 

[2.  If 
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7bou  JUJI  f  2.  If  A.  brings  an  aAion  againft  B.  and  declares  that  he  traf 
27^f1«*'  *  merchant,  &c.  and  the  defendant,  to  dilgracc  him  in  his  trade, 
va  vwtl,  faid  thefe  words  of  the  plaintiff*,  thou  art  a  deaf  do^^  a  dumb  dog^ 
being  fj^kea  ^  beggarly  rafcaly  and  thou  art  a  cheating  merchant^  UOUgh  the  hSi 
%d^Sh'  '^OT^s  only,  fcilicet,  thou  art  a  cheating  merchant,  arc  aAion- 
€fwoJ^  is  able,  if  any  are,  and  thefe  found  but  as  familiar  words  of  heat ; 
adIionaWe,  y^^  jf  the  defendant  judifics,  that  whereas  he  had  bought  a  pipe 
(kcciptfof  ^f  Ctf/itffj  vjine  of  the  plaintiffs  and  left  it  in  the  foffejpon  of  the 
trade ;  per  plaintiffs  the  plaintiff  fscretlj  took  out  a  certain  quantity  thereof  and 
^*w!m*  .  put  in  a  like  quantity  of  that  which  was  not  fo  good,  and  therefore 
J.  Lac.  188.  he  fpokc  the  words,  and  therefore  this  is  found  againft  him,  this 
Trm.2Car.  (hcws  that  he  really  intended  a  cheat  in  his  trade,  and  therefore 
^^^''  the  a£lion  lies  i  for  it  appears  by  all  the  words  themfelves  that 
s.  c.  cited  he  (poke  them  in  anger,  and  to  fcandalize  him.  Trin.  1 7  Car. 
D.  72.  b.  B.  K.  between  Lambell  and  Hancock,  adjudged^  this  being 
!^Codb.'  Droved  in  arrcft  of  judgment. 

435.  pU  498.  S.  C.  but  S.  P.  does  not  appear. 

Words  fpoke  of  a  fu/ler  were,  that  he  fttft  Met  made  in  fultmg  vtUb  Jlocks^    Lat*  lS8»  cited  hf 
Doderidge  J.  as  adjudged  not  adiooahle* 

•Hob.  14XV  [3.  If  a  man  fays  of  a  ♦  common  carrier,  (who  is  of  good  re* 
«!'ii'^!'r'     nutation)  that  he  is  a  cotnmen  harretor,  no  a£tion  lies;    fortius 

Hill.  i4jac.    r._  \  -    -.  !_•       •      1  •  »  t»   t 

s.c.  but  no  difgrace  does  not  any  way  reflect  upon  him  m  his- trade.  Hob. 
jodgment  «r  Rep,  1 89.  between  Thornton  and  Jobsok.  But  if  a  man  fays 
fSd  Jer?ar.  ^^  *  jufticc  of  peace,  or  public  officer,  or  of  an  f  attorney,  that 
as  to  this  '  he  is  a  common  barretor,  attion  lies.    Hob.  Rep.  189.] 

point. 

Brownl.  ii.  Thomtcn  ▼.  Jepfooy  S.  C»  the  words  being  fpoke  of  a  currier  [carrier] }  but  fap  the 
words  [a^on]  would  not  lie  for  a  man  of  that  profeffion.— —  See  (S.  a]  pi.  30.  S.  C— Hob. 
140.  pr.  191.  S.  P.  per  cur.  accordingly,  obiter  in  S.  C. 

Be  bat  madefalj'e  ifttertf  he  hat  coxetied  wpp  hu^aad  eftil,  and  gave  vie  a  falfe  and  forged  acfmit* 
ranee,  being  fpoken  of  a  earr'.er  to  his  wife,  but  without  any  colloquium  of  his  being  a  canrierj  ad- 
judged not  actionable.     Lev.  ti2.  Mich.  15  Car.  i.  B>  R.  MDls  v.  Monday* 

t  Sce(S.  a)  pi.  15.  S.  P. 

[4.  If  a  man  fays  of .  a  weaver  that  ufed  to  weave  for  divers 
cuilomers,  he  is  a  rogue  and  a  villain^  and  he  taheth  the  goods  if 
his  cujlomersj  and  pawneth  them,  and  he  is  not  a  tnan  to  be  trufid^ 
action  lies;  for  this  difgraces  him  in  his  trade.  Hill.  1650. 
between  Dclaporte  and  Cook  adjudged,  this  being  moved 
in  arreft,  where  the  words  were  fpoken  in  French,  but  this 
was  the   interpretation  in  Engliih*    Intratur  Hill.  1649.  Rot* 

MS9-]  ,  ^  .  ,      • 

4  [  47 1  3  [5*  Ii^  a£lion  upon  the  cafe,  it  the  plaintiff  declares  that  he 
Jo.  395.  pi.  y^2s  retained  as  the  fervant  and  bailiff  to.  J.  S.  and  lived  in  the 
judged  ac  '  houfe  with  him,  and  that  the  defendant  fpoke  thefe  words  of  him, 
cordlngly  you  are  a  cozening  knave,  and  you  did  cozen  your  mafier  of  a  btt/hel 
upon  the  of  barley  %  (innuendo  the  barley  of  J.  S.  in  the  charge  and  truft  of 
no  mention  ^^  plaintiff  bcfore  put  and  committed)  an  adion  lies  for  thefe 
being  thete  words.  Mich.  1 3  Car.  B.  R.  between  Sam  and  Bigg  adjudged, 
of  the  bar.    ^^  being  moved  in  arreft  of  judgment.^ 

AU  the  court  (abfente  Brampfton)  held,  that  true  it  ii  generally  an  aAion  will  not  fie  for  caQiag  MS 
cozening  knave,  yei  where  they've  fpoken  of  one  who  is  a  fexvanc  aod  accoii&iaat,  and  whofc  credit 

udL 
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ifti  nuSnteaflOce  depends  upon  hit  ^thful  dealiog,  and  he  by  dilgracefal  words  !s  deprived  of  hit 
IWdihood  and  means  of  mtintenaQCc,  there  is  good  reafon  it  (hould  bear  an  a^ion,  that  he  mif  hc 
have  recompence  for  his  tofs  of  credit,  and  memsp  &€•    Cro.  C.  480,  481.  pi.  3.  Mich.  13  Car* 

If  a  bailiff  it  intrufted  with  buying  and  ieUing  torn,  and  has  greater  wages  in  refpeA  thereof,  and 
another  lays  of  hlniy  hi  bath  deceived  hh  mefier^  by  Buying  and  feiiii^  iy  fclje  meajari  to  bis  left  eaud 
damagt,  this  is  aftionabie ;  for  it  difcredit:;  him  in  his  means  of  living,  and  teay  occa6o*  hit  lofiog 
hit  prefent  lervice,  and  to  be  lefufed  by  others;  per  Hobart  Ch.  T«  Hob.  76.  in  pi.  95.  <  .But 
Win.  40.  Hobart  Ch.  J.  cites  the  ca^  of  Brad  v.  Hay,  in  B.  R.  that  the:  plaintiff  declared  he  was 
bailiff  to  J.  S.  and  had  the  buying  and  felling  his  com  ;  and  that  defendant  faid  of  him,  that  htfold 
hyfalfe  meafnres.  And  adjudged  that  lio  adion  ties }  for  it  U  not  a  fcandal  to  him  in  bis  publife 
profeilion. 

The  plaintiff  declares,  that  lie  was  hailtf  or  fervant  to  Mr.  Gawdy )  and  the  defendant  faid,  Mr* 
Fttrtr  iUfired  Mr,  Gawdy  to  fee  farther  how  JUynolds  did  get  kh  means ;  and  that  he  was  become  M 
SrokeTf  and  did  not  know  but  that  be  now  and  then  threw  in  a  /tad  of  torn  3  and  that  bis  wife  was  as 
tbargeable  as  a  iady,  and  if  he  kept  bim  be  would  nrver  let  a  fact  of  land*  Refolved  per  curiam,  that 
they  are  not  aftioaabie  \  but  if  he  had  declared  that  he  had  been  his  bailiff  ceruinly,  and  had  alleged  a 
fpccial  damage,  it  had  been  good ;  and  the  faying  Mr.  Farrer  faid  the  words,  whereas  he  ^d  them  noC 
(which  was  averred  by  the  pUintlff)  would  not  excufe  him  any  more  than  if  he  had  fpoke  them  huft- 
iclf*     Jndgment  arreted.     Freem.  Rep.  275.  pi*  304.  Pafch.  1674.  Raynold  v.  Blaiuhett. 

.  [6.  In  an  action  upon  the  cafe,  if  the  plaintiff*  declares  that  he  Words  fpofca 

ufed  the  art  of  a  fcrivener  for  8  years  before,  and  received  the  ^^cre^Si 

money  of  the  king's  fubjedls,  and  that  the  defendant  fpoke  thefe  he  is  brUem 

"words  of  him,  he  is  a  broken  rttnanvoy^  and  dares  net  Jbew  his  fiue^  '*^  ^^ 

action  lies  for  thefe  words ;  for  though  it  was  objedled  that  be-  2c2id  ^ 

fore  21  Jac.  of  bankrupts,  a  fcrivener  was  not  within  the  ftatute  he  was  a 

of  bankrupts ;  and  here  it  docs  not  appear  by  his  declaration  that  ^^^'°'» 

he  fo  received  money  as  to  make  hini  a  bankrupt  within  the  fta-  JJ  L^ka"* 

tute.     But  per  curiam  adjudged  that  the  action  lies ;  foe  though  and  got   * 

it  is  not  within  the  ftatute,  yet  the  a£);ion  lies  at  the  common  law,  °*"^^  ^ 

becaufe  thefe  words  difgrace  him  in  the  trade  of  a  fcrivener.  j^  timber* 

Mich.  13  Car.  B.  R.  between  Best   akd  Loit,  per  curiam,  and  mare- 

Trin.  13  Car.  690.]  ^^ 

houfes ;  and  that  defendant,  in  difcourfe  of  him  and  his  trade,  fpoke  thoie  words.  The  plaintiff  had 
a  verdi^.  The  court  were  divided  in  opinion  whether  action  lies  or  not,  and  fo  the  plaintiff  had  his 
Judgment  upon  his  general  rule  for  judgment,  there  being  no  rule  made  to  Hay  it ;  but  otherwife  had 
k  been  on  demurrer  or  fpecial  vcrdidt,  then  it  would  be  adjourned  to  the  exchequer  chamber.  3  Mod* 
255.  Hill.  3  Jac.  2.  B.  R.  Chapman  v.  Lamphirc. .  Comb.  74.  S.  C.  accordingly, 

[7.  If  A.  keeps  a  ft  able  in  Ijondon,  and  ufes  to  receive  horfes  at  Words  faTd 

livery,  and  J.  S.  fays  to  him,  thou  buyeji  nothing  but  Jlinking  rotten  \^J^^  JJ.^ 

hay  to  poifon  men*s  horfeSi  noa£lion  lies  by  A.  for  thefe  words,  be-  go  not  to 

caufe  he  is  not  any  iun-kceper,  and  fo  it  is  not  any  trade  allowed  r*— '^—  "i 

irt  law.     •  Pafch,  14  Car.  between  Jones  and  JoicE  per  curiam,  *  ^®**  ^^ 

in  arreft  of  judgment,  ftaid.]  fucb  Jnintf' 

for  be  is  fo  poor  that  you  can  have  no  good  entertainment.     Adion  lies.     Hutt.  125.  Pafch*  10  Car* 
l^tt  cur.  obiter. 

Cafe,  Sec*  in  which  the  plaintiff  declared  that  he  is  keeper  of  a  livery-ftable,  and  of  the  Bell-Savage 
Inni  and  that  the  defendant  had  other  livery-ftables  in  the  fame  yard ;  and  that  a  ftranger  coming 
with  a  waggon  into  the  yard,  and  inquiring  of  the  defendant  which  was  Bell-Savage  Inn,  the  defendant 
replied,  this  is  Beli'Savage  Inn ;  deal  not  with  Swtbam  (the  plaintiff)  for  he  is  hroke,  and  there  ts 
tuitber  entertainment  for  man  nor  borfe.  After  a  verdJ^  for  the  plaintiff,  and  great  damages,  the 
judgment  was  affirmed  after  fflu«Ji  debate.  Raym.  231.  Mich.  25  Car.  2.  B.  R.  Southam  ?f 
AUen. 

[8.  If  a  man  fays  of  A.  to  his  mafter,  who  is  a  flioemaker  (A.    [  472  ] 
being  his  journeyman,  and  the  foreman  of  his  (hop,  and  ufed  to  See  (L.  b^ 
cut  kather  to  make  iboeSy  aad  to  fell  goods  for  his  mafter)  it  is  no  ^H^j^^f* 

matter 


n 


472  aSfomer  [for  Words.] 

It  a.  pU  %•  matter  who  hath  hint ;  fir  I  warrant  nvhofiever  hath  him  he  toili  ctd 
ibe^wurc^'  A/w  out  of  doors i  with  an  averment  that  in  London  (where  the 
was  clear  of  words  were  fpoken)  thefe  words  tantamount,  as  if  he  had  faid, 
opialofi  chat  ffy^t  he  Hvould  undo  his  mqfiery  zSAon  lies ;  for  it  is  a  fcandal  to  him 
iiet*anddi«t  ^"  ^*^  trade.  Pafch.  15  Car.  B.  R.  between  Ellis  akd  Hxjnt 
the  avernMAt  adjudged  per  curiam,  it  being  moved  in  arreft  that  the  a&ion  did 
Sb ***•*  ^Kk*  "^^  ^^*  '^'^^'^  'vtxe.  other  words  to  which  the  court  gave  no  rt» 
(Mdfoihew  gard-     Intratur  Hill.  14  Car.  Rot.  laiS.J 

it  fpeciaily)  the  plaintiff  was  damnified. 

[p.  In  an  a£bion  upon  the  cafe,  if  the  plaintiff  declares  that 
whereas  he  was  a  fervant  to  J.  S.  and  as  a  journeyman  to  him 
fold  feveral  goods  for  his  mailer  truly,  and  that  he  got  his  living 
by  his  faid  lervice  ;  and  that  the  defendant  having  communica- 
tion of  his  felling,  faid  to  the  plaintiff,  thou  hajl  cozened  me  of  ^L 
in  a  piece  of  Jtt^y  and  hafi  cozened  me  of  600L  or  700/.  more  :  thou 
hafl  maintained  thjfelf  and  others  with  my  money «-  and  thou  did/I  take 
4/.  or  5/.  out  of  the  ion.  A&i'on  lies  upon  this  declaration ;  for 
thefe  words  tend  to  difgrace  him  in  his  profeffion.  Mich.  15  Car. 
B.  R.  between  Phillips  and  Ellaker,  per  curiam  adjudged, 
after  a  motion  in  arreft  of  judgment.  But  qusre  how  mis  dif* 
graces  him  in  his  trade,  inafmuch  as  this  is  no  prejudice  to  the 
mafter,  if  his  fervant  cozens  another  in  a  piece  of  fluff,  and  it 
does  not  appear  what  box  he  intended.] 
S.  P  ad.  [lo.  In  an  aAion  upon  the  cafe,  if  the  plaintiff  declares  that 

judged  nifiy  he  was  a  merchant,  &c.  and  the  defendant  to  the  intent  to  de- 
ts8.  Mich.  ^^^^  ^^°*  ^^  ^**  trade,  having  a  difcourfe  of  his  trade,  and  of  a 
165*3.  B.R.  partownerfhip  between  the  plaintiff  and  J.  S.  before  had  in  a 
TownfendT.  certain  (hip  called  B.  fpoke  thefe  fcandalous  words  of  the  plain- 
jyT/iT  VA  ^^^*  ^^  '^  ^  *^  cheating  knave f  and  he  hath  cheated  J.  S.  ( the  faid 
thtat'wg  J.  S.  innuendo)  and  I  will  prove  it;  for  he  received  of  C.  in  part^ 
'hVL^'^d  ^^Kfl^*P  ^^^*  ^"^  S^^^  "^^  account  unto  J,  S.  (praed.  J.  S.  innuendo) 
^sLtberby  ^^  ^f  ^L  received  of  the  faid  C.  ubi  revera,  he  gave  a  true  ac- 
rctu^Kimg  count  of  all  things  between  the  plaintiff  and  the  faid  J.  S.  touch- 
ao/.  for  jj^g  jj^g  fj^y  partncrihip.  The  aclion  well  lies  upon  this  decla- 
Ke!d%  ration,  for  this  difgraces  him  in  his  trade ;  for  it  difgraccs  him 
Berkley  and  in  his  partnerfhip,  which  is  one  part  of  his  trade,  as  a  merchant. 
Crookc  Trin.  ic  Car.  B.R.  between  Arund£l  and  Masy  adjudged  per 
fentibus)  to    Curiam,  tins  matter  being  moved  in  arreit  of  judgment.  J 

be  adion- 

siMc,  being  fpoke  of  a  merchant.     And  judgmuit  for  the  plaintiff.     Crd.  C.  552.  pi.  6.  Txin.  15 

Car.  B.  R.  Arundel  v.  Mare. 

UVJ  iz  a  [11.  In  an  a£tion  upon  the  cafe  for  fcandalous  words,  if  the 

^u}\v^'  plaintiff  declares  that  whereas  for  divers  years  before  fuit  verus  & 
bathhrckfn  fidclis  emptor  &  venditor  merchandizarum  &  mercimoniorum 
fw'icaU  Sc  diverfa  mcrcimonia,  merchandizas  &  res  per  viam  barga«' 
^wuf'Jj^e  nizationis  &  vcnditionis  emerit  &  vendiderit  &  hujuGnodi 
b.m  brtak  cmptionc  &  vcnditione  per  totum  tempus  pnedi£lum  ufus  fiiit, 
the  31/  ttme\  and  thereby  hath  maintained  himfelf  and  his  family  \  the  defen- 
rhe  plabt'iff  ^^^^  ^^^^  thefe  words  of  him,  he  is  a  broken  bankrupt^  and  a  de» 
only  laid  that  cUned  man,  notable  to  pay  his  debts,  and  therefore  is  run  the  country^ 

Though 


^Om  [for  Words.]  •  47  j 

Thougli  he  doe§  not  allege  that  he  ufcd  any  certtiin  tfade,  viz.  of  *>«  w»  * 
a  merchant,  or  other  certain  trade,  yet  the  action  lies;  for  fuch  •g^^"^!??'* 
a  man  who  ufes  to  buy  and  fell,  and  live  thereby,  is  within  the  tfaic'he  got 
ftatute  of  bankrupts,  though  he  ig  not  of  any  ♦  certain  trade;  ^»»  **^'»«  ^t 
Pafch.  16  Car.  B,  R.  between  Boyer  and  Shale  adjudged  per  ^X"*  kft 
curiam,  though  I  moved  this  in  arreft  of  judgment.  Intratur  did  not  fa/ 
Hill.  15  Car.  Rot.  109.  J  thathewaj 

...  3  tradermani 

judgment  was  arrefted  per  tot.  cur.  And  Doderidge  laid  it  iiiight  be  intended  of  burftoefs  of  beUr 
•nd  chat  (1  will  make  him  break)  will  not  bear  an  adion ;  nor  to  lay  (he  hach  broken  twfce),  becaufe 
many  that  have  been  bankrupts  may  now  be  fufficient  j  to  which  Jones  agreed ;  but  Doderidge  and 
Jonea  faid,  that  to  fay  ht  tviil  break  Jhvrtlyf  ^ili  bear  ah  adion,  but  not  to  fay  /  tvUi  make  him  breakm 
Crew  inclined  to  the  whole,  and  day  waa  given  to  ihew  caufe  why  judgment  Aould  not  be  arrefted; 
Lat.  114.  Pafch.  %  Car*  Hill's  cal'e*  •— —  S.  C.  cited  D.  72.  b.  pi.  6.  **"^'C  -  Noy  77, 

Marfliall  t*  Allen,  the  very  fame  words,  and  feems  to  be  S.  C.  adjomatur— — >D.  72.  b.  marr« 
pi.  6.  cites  S.  C.  and  fays  judgment  waa  arrefted,  becaufe  he  did  itot  coUnt  that  he  wsTs  a  tiadefmanr 
I  S.  C.  cited  Arg.  Sty.  4.29.  but  Roll  Ch.  J.  faid  he  did  not  agree  that  cafe.— .^S.  C.  cit^ 
3  lA.  Raym.  Rep.  i^%q, 

'Thou  art  m  cozener  and  a  bankrupt ^  tnJ  boR  an  occupation  ft  deceive  men  by^  was  fpoke  of  a  ffentlmut 
who  had  100 1.  a  year  Und  to  live  upon ;  and  therefore,  though  he  ufed  to  buy  and  feil  irvn,  yet  becaufe 
})e<was  npt  a  merchant^  nor  did  /we  by  bit  tradtj  the  better  opinion  of  the  court  was,  that  the  words 
'Were  not  ad^ionable.     And  fo  adjudged.     Godb.  40.  pi.  4.5.  Hill.  z8  £li^.  B.  R.   ^"^n  _■ 

S.  C.  cited  Arg.  3  Mod.  112. 

Cafe,  &c.  in  which  the  plaintifT  declared,  (hat  he  for  7  years  laft  paft  bad  lawfully  ufid  the  art  of 
ittybiw  and  ftliin^^  and  had  gained  jgreat  profit  thereby  foK.  the  fupport  of  hirofelf  and  family ;  and 
that  die  defendant  falfo  9c  malitiofc  faid  of  him  (the  plaintiff!)  bt  it  a  rumagdt^  and  ibsrfe  tb^/t  M 
rcgite^  and  if  be  bad  bis  defirtt  be  bad  been  banged^  whereby  he  loft  his  cuftom  $  but  he  did  not  allege 
^ny  fpecial  damage.  After  a  verdidt  for  the  plaintiff  the  judgment  was  ftayed,  becaufe  runagate  had 
sot  the  fame  fenfe  as  bankrupt,  and  her^  the  platntid^  di^  not  (et  forth  what  trade  he  ufed,  it  might  be 
of  a  tinker  or  pedlar  who  are  rogues  by  thfc  ftatate  Eliz.  fo  the  worda  not  a^onabfe.  Biit  the  re- 
porter makes  a  quazre,  by  reafon  of  the  worda,  thou  dcferveft  to  be  hanged,  z  Lev.  zi^»  Mich.  2d 
Car.  2.  in  the  exchequer,  Cockaine  v.  Hopkins. 

In  cafe,  &c.  the  plaintiff  declared,  that  hr  buying  and  felling  wares  ulyerrimani  fiM  &  faihil«  ac« 


objected  (hat  the  plaintiff  did  not  allege  that  he  waj  of  any  trade.     Sed  non  allocator;  arid  the  plaint]^ 
had  judgment.'     2  Jo.  140.  Hill.  32  S^  33  Car.  2.  B.  Is.  Peacock  v.  Leegh...         ■!  Show.  re;, 
pi.  136.  Hill.  32  &  33  Car.  2.  B.  R.  Anon,  fame  obje^ion  made  and  over-ruled  as  here    and 
Items  to  be  S«  C.  only  the  words  there  ire,  Iria.  b/  is  a  bankrupt ,  and  bas  btenfo  theje  Jevtral  mlutbii 
And  adjudged  for  the  plaintiiT. 

fxa.  If  a  man  fays  of  'i  tradefnian,  ihoii  art  a  hafe  beggarh  r"  •^_    ^ 
fellmuy  f  and  had  it  not  bun  for  my  help  he  had  not  had  a  bit  of  bread   t  Fol.  61; 
io  put  in  his  head :    and  I  have  exaSly  cafl  tip  his  efhtet   he  is  not  ^  .  — ^>^'  ■  ^ 
able  to  pay  above  2s.  6d*  in  the  pGttnd  to  his  creditor!  of  their  debtsi  R«JkcV/ 
an  adidn  lies;    for  this  difcredits  him  in  his  trade^  withouf  Smith, s.c^ 
averring  aiiy  pattiollar  dimagc:     Pafch.  165 1:  adjudged  between  ^^'^'^wethc 
Smith  and  JIoo^es,  this  being  moved  la  arrctt  of  jttdgmcriti  "oL  \17!1 
Intratur  Pafch.  165 1;  Rot«  3 1 1  •]  p^fdiow, 

^nd  art  not 
mbiito  fin^s.  In  tb*  pounds  and  art  mt  abU  t9  pay  thy  debts*     And  Roll  Ch.  J.  faid  that  It  wu 
inot  ndttdaty  for  thft  pUlAt&tf  to  iter  tUat  he  ittA  aUe  td  piy  his  debts.    Aiid  ju^imcat  foi  die  plaia- 
tiffnifi;    ^ 

[13.  If  a  man  fays  of  a  grocery  or  other  tradefmah>  jou  are  a  Cn>.  d 
bafcy  beggarly  knave^  and  ycu  are  mt  eM  io  pay  gout  debts ;    and  VllJ^'  ^^ 
«veri>  diat  according  to  th^  phtafe  and  anderftanding  of  th^  cL.  b.'r4 
place  where  the  words  were  fpokcoi^  th^e  words  were  underftood  AMn.  fiut 
that  he  wa«  a  bankrupt,  aaion.lics  fof  thefe  words,  it  being  ^"'li^ 
found  for  the  plaintifi>  by  which  the  arennent  is  found  true^  j Jd««i  •«§ 

Vol,  I,  Vu  Pafchi 


♦  4:  4  aaioniSf  [for  Word».] 

cor4ingiy.—  Pafch.  1 1  Car.  B.  R.  between  Jackson  anO  I<ewe9  zdjadgei, 

t!c.'ci^4    this  feeing  moved  in  arreftO 

by  RoU  Ch.  J.  «•  the  cafe  of  Tacklbii  ▼•  Hewes,  the  wor^  beift^  (pokoi  of  <  grajier. 

He  is  m  higgm'hfhUtiWf  snd  not  vfarth  0  ^O0tf  Mnd  not  ahlt  to  pmy  bu  dehti  \  ahd  be  gpet  dbromJ 
rvitb  bh  men  Jonble-mimeJ  for  fejr  of  tbe  bmUiffu  The  coutt  thought  the  vcord«  adioiuble,  bein^ 
f^ke  of  •  merchant.  Sid.  424..  pi.  7.  Mich,  xi  Car.  %.  B.  R.  DralM  t.  Hiit>  .  Ley.  %yS^ 
S.  C.  but  Che  «Ofds  there  nti  be  is  JUd and nne^  and  Ijball hje  mjf. ^"^tqi  ind  at  mother  dajr*  be  it 
a  he^^fyfiliomff  and  not  mwtb  a  groat,  and  not  able  to  pay  bit  debts.  The  court  held  the  laft  words 
«s  attionabk  ai  the  firft,  but  upon  the  importuoity  of  ferjeant  Mayaard,  who  moved  it»  they  ftayed 
Che  judgment  *  for  a  fortnight.  1  Raym.  184.  S.  C*  bot  the  woHa  there  are,  be  is  brike^  and 
gene  for  Vtrginta*  I  bave  ill  fortune ;  for  be  itfai/edf  and  J  bmte  lo/i  my  monia*  He  is  a  beggarly  fol^ 
%Wy  and  not  able,  &c.  [as  in  Sid.  J  And  judgment  was  given  lor  tbe  plaintiflf.— s  Kcb.  549* 
pi.  1^,  S.  C.  jttdgaaent  for  the  jdamtlfF  nifi»  the  word!  altogether  aOKMinting  to  as  much  as  calling 
him  bankrupt.  ■    To  Iky  of  a  mefchsnt,  be  it  not  wortb  a  groat,  11  not  adionaUe*  becanle  he 

may  be  an  honeft  man  notwithflanding :   per  Kccliog  Ch.  J.    Raym*  1S4.  in  the  cafe  of  Drake  t. 

Hill. 

He  h  a  fittfri  fellem,  and  not  able  topey  bis  debts  behig  fpoke  of  a  mereba^t,  was  adjudged  adimi- 
^ble,  without  any  fpecial  figntfication  or  fpecial  damage.  And  per  Holt  Ch.  J.  it  is  not  material 
whether  tbe  words  import  a  bankruptcy,  hut  the  true  reafon  is  becaufe  it  imporu  a  fcandal  to  a  trad- 
ing men«  end  there  needs  es  averment  tbat  be  was  no  pitifal  fdiotap  and  was  abU  to  f^  bis  debts* 
Comb.  291.  Mich.  6  W.  &  M.  in  B.  R.  Hooker  ▼•  Tucker. — ^Carth.  330.  Cook  ▼.  Tocker, 
S.  C.  and  the  plaintiff  letting  forth  that  the  defendant  having  communication  of  him«  and  bia  tzadt 
nnd  family,  laid  the  words.     And  the  court  held  the  words  aAionable. 

Saying  to  a  millener,  tbou  art  a  beggarly  feliow,  and  not  wtfortb  a  fartbimg*  PhintJAT  alleged,  that 
t»y'fcafon  of  thefe  words  A.  his  former  cuftomer,  left  hiou  Held  that  the  averment  fignifies  nothing  i 
for  it  alters  not  the  nature  of  tbe  words.  And  judgment  for  tha  pUioCiff  per  tot*  cur.  1%  M«d»  591  • 
Mich.  13  W.  3.  SimpIbB  V.  Barlow. 

(H.  a)  pi.         [14.  If  2  man  fays  to  an  akhntftJteepery  thou  art  a  hamt^  ani 

Nov  ify.""  ^  ^^  *  bawdyJmfey  a£lion  lies  for  thcfe  words;   for  by  this 

Thome  V.  report  he  will  lofe  his  cuftom,  and  forfeit  his  recognizance* 

Durham,  HilL  A  Tac.  B.  R.  between  Turnam  and  Thorne  adiudffed.1 

feems  to  be  ^  "^  j   -"©       J 

S.  C.  and  held  accordingly ;   but  fays  it  was  fpoke  of  one  that  kept  a  ^nffssal/ing-bomfe.  So  of 

Aoe  that  keeps  an  inn  or  a  tabting-bonfe  \   for  by  this  her  houft  is  flaodered.     Cro.  £.  5Sa»  ia  pi.  S* 
Per  cur.  Midi.  39  &40  EJia.  B.  R.  ■       ■    S>  P.  accordingly,  Goldfb.  172.  pi.  104. 

*«  ("V.  •)         f  15.  If  a  man  fays  to  an  inn-Jteeper^  tbou  art  rotted  tuitb  the  poK^ 

3.'cfl^  a£lion  upon  the  cafe  lies;   for  this  cannot  be  intended  of  the 

s!  c!  cited  natural  pot,  for  no  rottennefs  come»  of  that.    Hill»  41  £liz. 

Cro.  J.  43Q.  B.  R.  between  Davis  and  Taylor.] 

pi.  9.  in 

Miner's  caie,  where  the  words  are,  he  is  Asm/  o^  tbe  foot.  Ibid,  cites  33  llie.  BackAerH  cafe^ 

S.  P.  Cro.  J.  144.  pi.  3*  Hill.  4  Jac.  B.  R.  in  cafe  of  Taylor  v.  Perkins,  S.  P.  admitted. 

,  Cro.  £.  648.  pi.  1*  S.  C.  adjudgnl  accordingly,  by  Fenner  J.  only  m  court.-— JS.'Aff^  tbe 

frfncb  poXf  and  hatb  fet  it  in  tbe  bonje  (meaning  the  plaintiff  s  hoofe,  who  ufas.  an  ion-keeper)  ««sf 
IK.  5.  and  bis  wft  (meaning  the  plaintifr  and  his  wife}  bave  it,  and  allfoa.    Adjudged  a^jcmabk. 

Words  fpoken  of  an  inm'kttperf  via.  Colonel  E,  bad  the  Fmcb  potCy  and  batbfet  it  it  tbe  bomfa,  and 
Sfrtirb  and  bis  wife  bave  it*  It  was  objefied  that  the  words  (hatb  fet  tbe  French  pox  hi  the  bouJe)  is 
infenfible.    But  adjudged  adiooabk*    Sty.  iia.  Smithv.  iiobfoi. 

S.  c.  cited,  .    [}5,  If  a  oian  has, been  a  merchant,  and  tt/ed  tbe  trade ef  s 

plaintiff al-  ^nerchatit  for  fcveral  years  part,  thctigb  be  does  mt  ufe.it  tunu^  and 

,  le^ed^uod  another  calls  him  bankrupt^   an   a£tion  upon  the  cafe  lies;    for 

per  muitps  though  he  does  not  ufe  it  at  the  time  of  the  ^leaking  of  the 

letToaftoT  words,  yct  he  remains  a  merchant,  and  may  ufe  the  trade  at  his 

artem  mer-  pleafure.    Trin.  39  £Kz.  B.  R.  between  Gardmrr  and  Hop- 

chandirandi  <^ooD  adjudged,  upou  fucha  dedaratton.] 

uftft  fuit.    And  judgment  given  for  the  plaintiff.    Yeiv.  159.  ■■  Win.  17.  Affw  ^lei  jjac* 

C.'B.  Atkinfon  s  cafc^  where  the  detUntioik  irai  the  famv.  aad  th«t  U  «n  ail|iu4gU  11^  beam  he 

did 
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M  not  allege  that  he  exercifed  merchandtBC  it  the  time  of  the  rpeaking ;  and  he  faid  the  caufe  of  the 
Judgment  was  entered  bn  the  roll,  and  he  could  (hew  the  lame  to  the  court ;  and  Hobart  defired  ta  fee 
it^  for  he  doubted  much  of  the  law  of  it;  to  which  Winch  and  Hutton  agreed* 

[17.  J»  S-  being  a  merchant,  if  J.  D.  dem^pds  of  D.  whether  c«>*  ^j 
J.  S.  owes  him  any  thing;    to  which  D.  anfwers  yes;    upon  l^c/ad?* 
which  J.  D.  fays,  ycti  were  heft  to  call  for  it  in,  and  to  take  heed  judged  ac- 
&w  you  iruft  him^  no  a£lion  lies  for  J.  S.  for  thefe  words ;    for  ^?^f^p^'^''^ 
he  only  gives  the  pt^er  good  and  found  counfel-     Trin.  39  Eliz.  ,^  V^^ai 
B.  R«  between  Vanspicke  and  Clayton  adjudged.]  ^'vh  v. 

there  are 
many  wurcbatits  that  bdve  lately  fmted^  atid  t  expeH  no  tbtmoife  ofy,  being  fpoke  of  a*  merchant ,  wal 
■djodged  adionable.     Raym.  207.  Mich.  11  Car.  2.  B.  R.  Vivian  ▼.  Wiilct.         a  Kcb.  718* 
pi.  110.  VinianT.  Willety  S.  C.  adjudged  accordingly. 

*  Words  fpoken  of  a  citisen  and  pewterer  were^  he  is  g9»ey  sttd  hiJet  bimfe/ffir  de^t,  andfer  ai^ht  t ' 
^nvu)  he  it  a  hankrupt*     Have  a  eare^  and  do  not  truji  him  j  for  he  wli  run  awayt  and  fay  you  aothingm 
It  was  moved  that  the  Utter  worda  were  not  actionable ;    and  therefore  damages  being  given  for  both, 
tK>  judgment  fliould  be  given.     But  the  coitrt  held  that  both  the  wofdc  taken  together  vt  a^ooable| 
•nd  judgment  niii|  fcc  Sty.  x^s*  Mich.  24  Car.  B.  R.  Jones  v.  Jacob. 
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[x8.  If  a  man  fays  of  a  merchant,  that  he  is  a  bankrupt ^  afllon  To  caU  on* 
lies.     Mich.  7  Jac.  B.  between  Long  a^d  Long  adjudged.]  raoSy, 

00  aAion  will  lie  upon  it,  but  to  call  a  merchaeujo  is  actionable;  per  Wray  Ch.  J.  Le.  336.  Tria* 
31  Eiis.  B.  R.  in  pU  469. 

He  it  M  hankrupt^navf  it  a&ionabley  being  (poke  of  a  common  haker*  Hott.  49.  Trln.  10  Jac* 
Htwkins  V.  Catts. 

Thou  art  abaakrupt^  being  fpoke  of  one  thztfoldvfoolf  adjudged  ^£tionaUe.  Key  15s.  Courtnef 
V.  Thompfon.— —  Het.  lyi*.  Waters  v.  Thompibni  Trin.  7  Car.  C.  B.  iS.  P.  and  feemt  to  be 
S.  C. 

He  M  lonof  ami  hidet  himfelffor  dohtt  and  fir  auf^ht  I  know  it  a  bankrupts  Judgment,  for  the 
olaintiff,  nlA.  Sty.  142.  Mich.  24  Car.  B.  R.  Jonea  v.  Jacob.  Vent.  60.  Twifden  }•  faid  he 
Knew  thefe  worda  held  a^onable. 

[19.  If  a  man  was  a  merchant,  and  after  leaves  off  merchan'-  f  See  pi.  16. 
4i%ing  for  2  or  3  years>  and  another  calls  him  bankrupt,  an  a£^ion  the^'oteV 
lies  i  for  be  may  exercife  his  trade  again  when  he  will.     Mich«  thete. 
7  Jac.  B.  between  Long  and  Long.    Pafch.  44  Eliz.  B.  R. 
between  Grat  and  Weston.    Trin.  39  £liz.  B.  R.  bctweea 
t  Gardiner  and  Hopwood,  adjodged.] 

[ao.  If  a  man  fays  to  J.  S.  of  a  merchant  of  the  (taple^  who  Tr ./  tint 
ufed  to  buy  and  fell  wool,  buy  no  more  wool  for  him,  for  be  will  f*'*  f'-'  ^ 
never  pay  for  it,  he  is  not  worth  a  penny ;    an  action  lies  for  thefe  "nri^aTJig 
words.     Pafch.  1 1  Car.  in  the  exchequer*chamber,  in  a  writ  of  aAionabte, 
error  upon  a  judgment  in  B.  R.  adjudged^  and  the  firft  judgment  ^"<  '^^ 
affirmed.    Intratur  Pafch.  12  Car.  B.  R.  Hot.  424.]  chuitr^* 

Hutt.  115. 
PtSA,  10  Cir.  per  cnriam  obiter-    '        ^0  truft  him  not,  fir  be  e^rf  irv  foo^  and  ti  not  worHi 
one  grant.    Adjndged  aAionable,  being  fpoke  of  a  filler,    HwtU  iz4«  Fafch.  lo  Car.  Davi«  v. 

Paimtr. 

[21.  If  a  man  fays  to  a  mercer,  thou  art  a  cuch/dy  and  a  cticloldly  Sty,  213. 
rafcal;    thou  dofl  owe  fnore  than  thou  art  worth,  and  thou  art  not  ^^'^jj^* 
able  to  pay  all  thy  debts  ;    aftion  lies*  for  thefe  words  5    alleging  ibid.  117. 
that  he  ufed  before  to  buy  fcveral  commodities  upon   truft,  s.  c.  h«id 
without  ready  money,  but  that  after,  by  reafon  of  thefe  words,  ^r'i*«cef 
he  could  not  buy  without  ready  money.    Pafch.  1650,  between  contra  Aflt.* 
ViCARY  and  Barons,  adjudged,  this  oeing  moved  in  arreft  of  /•  ^^ 

.  ,.„^^„.  1  »       J      b     >  6  dmibted,inA 

judgment.]  RoH  (ti.  ,. 

^ntend  that  the  plaintiff  have  hit  judgment,  mfi,  &€«■    1       He  h  nefvftrtb  a  friat^  be  it  too/. 

N  n  a  „grfi 
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vf«'/ir  tbiiH  ttmrbt,  bemg  fpoke  oft  merchant,  is  untamount  to  the  calUog  him  bankrupt,  and  ChflM* 
/ok  .•»<! judged  for  the  pUinriff.     Cro.  C.  265.  pi.  14.  Trin.  8  Car.  B.  R«  Goodyear  v.  Bllhop. 

^"ou  arc  a  heggar  and  a  lankruptly  fcV<nOt  and  \f  cvtry  one  bad  bis  onun^  your  are  not  vfortb  a  proaff 
lietng  fpoke  ot'  a  farmer,  and  it  appediing  that  by  reafon  thereof  his  landlord  had  given  him  warning 
to  quit  his  farm,  though  the  word  a  g'^:iietally  confidered  are  not  a^ionaUe,  yet  Roll  Ch.  J.  ordered 
caule  to  be  ihcwn  why  the  plaiotilT  ihQuld  not  have  his  judgment.  Sty.  426*  Mich.  1654.  Roungs 
V.  Woodward. 

*ftoM  an  a  pUiful  id^e  rafiaf,  and  not  wortb  a  ^Mtf,  a^ionablc  bping  fpoke  of  a  vnavu^  and  al» 
legcd  that  be  got  nls  living  by  buying  anJ  filing,  tor  it  amounts. to  calling  him  bankrupt ;  and  judg> 
rocnt  lor  the  plaintiff.     2  ShoA*.  2ti^.  pi.  zq'\.  Pafch.  ^^  Car.  2.  B.  R.  Garret  v.  Shdfon.  ■> 

Sk  C.  cited  pex  cur.  ai  held  adionaUe.     Carth.  J30.  Mich.  6  W.  &^  M.  in  B.  R. 

The  defendant  difcourfing  with  a  creditor  of  a  fugarinikcr,  &c.  to  ^s^om  he  owed  10 1,  faid,  I 
m>iH  not  rive  you  %  x.  in  tbe  pound  for  your  d-'ht^  be  (innuendo  the  plaintiff)  u  a  pitiful fellofPy  ard 
•ftf?j40^  wwetb0ttbt  is  vartbf  held  adlionable.  Freenu  Rep.  xS.  pi.  18.  Mich.  1671.  Brown  t* 
Robin  fon. 

tC47«] 

Codb  241.         [22.  If  a  man  fays  of  a  nrerrer,  he  hath  deceived  me  in  a  rechn* 

y^*  ^\ '  _    ingf  and  his  debt^booh  which  he  kcepcth  in  hisjbop  is  a  falfe  debt'imk^ 

m  Pol.  62.    ^  ^'^^  ^  ^^^  tnake  him  ajhamed  of  his  caliitig^  no  a£^ion  lies   for 

1     -  -    *  thcfc  words  ;    for  the  words  fhall  be  taken  in  mitiori  fenfu,  and 

Brook'i  cafe  then  thc  debt-book  may  be  kept  by  the  fervant  (as  for  the  mod 

barfch!*!.  ^  P^^  *^  ^^^  ^"^  *^^  mailer  perhaps  does  not  know  of  the  falfity, 
and  Nichoifl  Midi.  1 1  Jac.  B.  bctwcen  Brooks  and  Clark^  adjudged,  j 

J.  held  the 

%vords  not  adionabtei  but  Warburton  juftice  doubted ;    and  afterwards  adjudged  not  adiouAde^  to 

which  Warburton  at  length  feemed  to  agree.  Brownl.  4.  S.  C.  Hobart  and  Nichob  held  the 

words  not  actionable;    but  Warburton  e  contra. Mo.  409.  pi.  55').  S.  C.  but  tbe  words  tbert 

Ire,  be  is  ^faijt  man,  and  I  will  prove  it ;  and  be  kftpetb  a  falfe  deht  h*'Jt  \  for  be  batbfhnrfrei  me  ^»kb  m 
piece  eftbree  piled  velvet  wbieb  I  never  bad :  adjudged  not  a€Uonable,  without  faying  it  by  ivay  of 
difluading  his  cuftomcrs  or  others  that  they  fhould  not  deal  with  or  truft  him.  — Cro.  £.  405.  pi.  12* 
^aooK  V.  Watson  S.  C.  and  the  words  were  much  the  fame  as  in  Mo.  and  Popham  iatd  tJie 
defendant  fpake  only  of  a  gritfrance'to  htmfelf  by  that  falfe  entry,  and  not  in  general  words  to  difcredlt 
tbe  plaintifl^;  but  if  he  had  faid,  take  beed  bow  you  deul  w'ltb  him,  fir  be  ketfetb  if  falfe  bo0k, 
venture  an  a^*  '^  "      '        ''  *"  ^         '"  ^  '^        *' 

the  defendant. 

Yw  ere 

•▼erred  that  at  the  tune  of  the  fpeaking  the  words  there  was  any  communication  of  tbe  plaintifTs  tnde^ 
or  of  his  dealing  by  buying  or  felling,  and  fo  cannot  touch  him  in  his  trade)  and  the  keeping  ^  filft 
h9ok  does  not  imply  'that  he  kept  a  fa^fe  debt -book,  2  Saund.  307.  Patch.  23  Car.  2.  Todd  ▼. 
Haftings.  -Vent.  1 17*  S*  C.  and  tbe  want  of  a  colloquium  of  the  pUimSiTs  trade  was  obyeded^ 

fed  non  allocatur ;  for  the  words  mull  be  intended  of  a  debt-book  which  ihopkeepcrs  keepi  and  to  (ay 
fuch  a  one  keeps  a  falfe  bookt  is  a  great  (lander  to  him  in  his  trade. 

There  being  difcourfe  of  the  plaintifTs  trade,  the  d'efcndant  faid,  be  wat  a  ebiathig  knave,  and 
kept  a  falfe  debt*$o4kf  with  wbieb  be  chedttd  tbe  country  \  the^  court  refolvcd  tkat  &  words  laid 
together  are'adionable$  for  tradefmen^a  books  are  of  much  regard,  and  fometimca  given  in  cvideiicc* 
Vent.  263.'  Mich.  26  Car.  a.  B.  R.  Crawfoot  v.  Dale. 

Hobf76.^pI.  [23.  If  A.  IS*  haHiff  to  1  men,  and  for  3  years  before  the 
Xli^'a^j  *^on  brought  had  uicd  to  fell  their  barley,  and  another  fays  to 
wiJlproveit,  A.  thou  ott  a  tozcning  knave^  for  thott  hqfi  cozened  me  in  falfe  men* 
•t^tboubafi  furi  in  my  barley  (innuendo  certain  barley^  isfc.)  tbe  country  is 
\arlef.  >Si-  tourtd  to  curfe  thee  fir  felling  falfe  meafure  in  my  barley^  no  aftioit 
judged  not  lics  for  thefc  words,  bccauK  it  does  not  appear  that  he  lived 
aOionablc.  l,y  the  felling  of  barley,  whereby  this  (liould  impair  his  liveli- 
Stf  hid'ISwa  hood.     Mich.  13  Jac.  B.  between  Bray  and  Hatns,  per  curiam 

m  ecmmon        adjudged.] 

Sadger,  and 

charged  with  felling  by  falfe  meaiore,  it  would  have  bom  an  aQion.     And  Hobart  Ch.  J.  held,  that 

if  a  gentleman's  bailiff  be  charged  with  buying  and  felling  by  falfe  meafure,  in  deceit  of  hia  office,  t» 

the  lofs  or  damage  of  his  mailer,  this  is  a^^ionable  j    for  it  difcrsdits  him  in  his  means  of  living*     8wl 

ap  the  prefent  c;(fe  it  appears  not  that  the  words  were  fpoke  of  any  die- while  he  was  bailiff^  nor 


matter's  corSj  nor  to  lw»  maiUr«  •lamagc.—— Brownl.  4*  8*  C.  adjudged  a4lionabk« 

Cm.  If 
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["24/ If  a  man  lays  of  a  fviithy  thou  ari  a  rogue ,  and  a  rozening 
rffguff  and  in  one  tire  of  ivhcets  fent  George  Kell,  thcu  didfl  cozen 
him  of  a  nohle^  and  that  I  ivili  prove^  no  aftion  lies  for  thefe , 
words,  becaufe  it  may  be  intended  that  he  cozened  him  in  the 
price,  which  is  not  any  flaiider  to  his  trade,  for  he  does  not  fay 
that  he  made  falfe  ware,  &c.  Pafch.  lO  Jac.  B.  between 
IWgner  and  Snelling.] 

[25.  If  one  fays  of  another  who  is  a  tradcfman,  fcilicet,  that  Jo«  ?66.  pi, 
ufes  the  trade  of  buying  and  felHnc  of  crewel  in  a  fliop  that  he  4- s.  c.  ac- 
keeps,  thou  art  a  cheating  cozening  felloiv^  and  thou  fiafl  cozened  my  for  ji  docs 
hujhand  of  500/.   there  not   being   any  communication   of  his  "ot  appear 
trade  before,  no  aftion  lies ;    for  this  of  itfelf  is  not  adlionable,  5^3***^^'^'"^' 
without  an  averment  of  a  difcourfe  of  his  trade,  to  which  it  may  cheating  was 
be  referred.     Mich.  1 1  Jac.  B.  R.  between  Needler  and  Sym-  *«  any  tbinj 
NEL,  per  curiam  adjudged  in  arreft  of  judgment  after  a  verdift  J^s*'Jffde° 
for  the  plaintiff.]  Cro! 

C.  4x7*  pi. 

5.  S.  C.  adjudged  accordingly  per  tot.  cur.  who  delivered  their  opinions  feriatiro.  S.  C.  cited, 

and  judgment  accordingly,  ^^here  the  words  were,  you  art  a  cheating  old  roguf,  ami  have  cheated  the 

fatherlejt  and  wlJnv.     Not  a^ionable,  being  f poke  of  a  tradefman,  there  oeing  no  colloquium  laid 

of  his  trade)    and  therefore  judgment  arreitcd.     2  Ld.  Ravm.  Rep.  1417*  Pafch«   12  Geo.  B.  R. 

LttdwcU  V.  Hole. But  wheic  rhere  was  a  colloquium  er  a  timber  merchant  in  his  way  of  trade, 

and  the  defendant  faid  of  him,  he  it  a  rogue  and  a  •villain  \  be  bat  cbtattd  metf  n^l*  the  virords  were 
held  adionable^  and  judgment  for  the  plaintitF.  2  Barnard.  Rep.  in  B.  R.  Trin.  5  Geo.  a.  Smith 
V.  Jones. 

[26.  If  a  man  fays  of  the  wife  of  a  ,butcher  of  London,  [  477  ] 
that  ufed  to  fell  in  the  (hop  of  her  hufband,  Jhe  1/  a  cozening  Hutt.  14. 
'Ofomany  fbe  did  cozen  one  of  her  neighhotirs  (innuendo  quendam  accordinRly 
D-  D.)  of  40/,  no  adion  lies  for  thefe  words,  becaufe  this  does  and  fcems  to 
not  difgrace  her  in  her  trade,  inafmuch  as  there  was  not  any  ^  ^-  c.— 
precedent  fpecch  of  her  trade,  fo  that  it  -may  be  intended  that  i^^av^ah 
he  fpoke  thereof.    Mich.  13  Jac.  B.  between  8ammon  and  Ball,  rogue.  Theft 

adjudged.]  words  were 

Jo       -•  ,  fpokenofa 

mercer,  but  there  being  m  colloquium  h:Ay  but  only  of  the  man,  and  not  cf  his  trade^  judgment  was 
ilayed.  Lev.  250.  Mich.  20  Car,  2.  B.  K.  Smcdicy  v.  Heath.— —Raym.  169.  Smedley  t. 
Ideap.  S.  C.  accordingly.— 2  Keb.  404.  pi.  is*  S.  C.  accordingly. 

Words  fpoken  of  a  mc  chart  yet tz^  iLou  art  a  cheating  f '^ue^  ai.d  haji  cheated  me  ofzol.  After 
^rJirt  judgment  wjs  rt^ycd  ;  for  per  cur.  ihc  words  are  not  aiflionable  *without  averment  or  colJofuium 
of  his  trade.     2  Keb.  91.  pi.  10.  Mich.    iS  Car.  2.  B.  R.  Combe  v.  Peters. 

[27.  If  a  wan  fays  to  a  goldfmith^  thou  art  a  cozening  knave^  and  '•^  ^^«« 
fiideji  me  a  chain  of  copper  for  gold :    action  lies  for  thefe  words,  and  he  ha 
Hill.    32  £liz*  B.  R.   Peck's   cafe,   adjudged,   cites  Mich.  13  cozening 
Jac.  B.]  ^''^f  "p^ 

record. 
Wray  and  Gawdy  conceived  the  words  not  a^Tonable/  onlefs  it  had  been  alleged  that  he  is  a  goidfmich, 
and  got  his  living  by  buying  and  felling  of  chains,  and  fuch  w^reii,  and  then  peradventure  the  a^on 
would  liej    but  noc  here*    Cro.  £•  174.  pi.  xz.  liitl.  32  iUia.  l^^K.  Ryls*!  cafe  feems  to  b« 
S.  C. 

[28.  In  an  aflion  upon  the  cafe  for  words,  if  the  plaintiff  Seefapnpi, 
declares  that  he  had  ufed  the  trade  of  a  brewer  for  feveral  years,  ^t4"J^ 
and  had  brewed  wholforae  beer  and  fold  to  his  cuftomers,  by  the  like 
which  he   had  obtained  great  profit  to  himfelf,  and  that  the  !»»««. — - 
rfpfcndant  to  the  intent  to  difcrcdit  him  with  his  cuftomers,  upon  ^'^^^'J^ 

N  n  3  a  col- 


477  aftiOW  [for  Words.] 

mtiJ  killed     a  colloquium  of  and  concerning  the  faid  occupation  and  ait  of 

S.Camiithe  ^j^^  plaintiff,  malicioufly  fpoke  thefe  falfe  words  of  him,  L^f 

^i^ard    bter  is  urnvholfonu^  (innuendo  the  beer  of  the  plaintifF  made  for 

bit  eyes  by    '  his  cuftomcrs  in  his  faid  trade)  by  which  he  is  difcredited,  and 

i/"*'T   It  ^^^  received  damage  in  the  felling  of  his  beer  in  his  trade,  as  he 

was  objeaed  ought  bcforc  any  action   lies  for  thefe  words,   and  upon  this 

that  the        declaration,  though  he  does  not  charge  him  with  any  deceit, 

T'a?*  -    ^^^  ^^^  "^*y  ^^  unwholfome  for  want  of  good  brewing,  or  for 

abicbecauft  Other  ncglcft  of  his  fervants;    and  though  it  docs  not  appear 

a  viauaiier    that  the  defendant  fpoke  thefe  words  of  beer  that  he  fold  to  his 

fdfaie^lLu  cuftomcrs,  yet  upon  this  declaration  (though  the  innuendo  will 

tber  has  he  not  help  it)  it  fliall  be  intended  fuch  bter  as  he  fold  to  his  cuf- 

alleged  my    tomcrs,  having  a  difcourfe  of  his  trade  \  and  brewers  are  punifh- 

"^J!!*^he  ^^^  ^^^  felling  of  unwholfome  beer  by  the  ftatutc;    and  it  is 

court  incUo-  alleged  that  he  had  damage  by  fpeaking  of  thefi:  words,  and 

cd^thit  the^  therefore  this  aflion  lies.     Mich.  9  Car.  B.  R.  between  Lek 

*•  Vo\  6  ^  ^^^  Stradwich,  adjudged,  it  *  being  moved  in  arreft  of  judg<« 

y_  ° '      f  mcnt  by  myfclf.     Intratur  Trin.  9  Car.  Rot.  1097.3 

uurds  »ieie  aaionable.    Freem.  Rep.  15.  pi.  33.  Hill.  1671.  Nuton*i  cafe. 

f  r  478  ]  [29.  If  A.  had  uff^  ie  keep  at  beard  feveral  children ^  by  whkJk 
jf  cine  fays  means  he  got  his  living,  and  another  fays  to  him,  jmt  have 
**h  *  T^ut  ^^'^'^  bofpital  children f  and  you  kept  a  kinfman  of  your  wj/s  and 
MtyLrJcn  Jlarvcd him  to  death  (inimendo  A.  B.  that  he  kept  at  board;)  you 
t9b:m,f(frbt  kept  oHc  of  J.  S.V  children y  and  Jlarved  it  to  death;  (innuendo 
Ibimt^d^Jtb  ^-  ^'  whom  he  kept  at  board)  by  rcafon  of  which  words  people 
the  v^ords  '  forborc  to  put  their  children  to  him  to  board,  fo  that  he  loft  his 
are  aaicn-  livelihood,  an  action  lies  for  thefe  words  upon  the  declarations 
comis  with-  becaufe  he  difgraces  him  in  his  trade  of  living.  Trin.  13  Car^ 
In  th«>  com-  B.  R.  between  Harrison  f  and  Eldrington,  adjudged*  per  ciw 
r^ii  ot*  the     nam,  this  bemg  moved  in  arreft  of  judgment.}   ^ 

his  prot'cflion.     Per  Yelverton  J.     Het.  71. 

[30.  In  an  action  upon  the  cafe,  if  the  plaintiff*  declares  that 
whereas  he  was  a  leather'-feller^  and  ufed  to  fell  {hanR>ys*-ikina 
to  J.  S.  his  cuftomer,  and  avers  that  {himoys-&ins  were  of  a 
gre<iteir  price  than  lamb-flcins,  and  that  the  defendant  having 
parlance  of  the  plaintifF,  faid  to  J.  S.  of  the  plaintiff*,  he  bath 
cozened  yoUf  aad  bath  fold  you  laml-^ins  injlead  of  JhanuyS'jkins^  da 
not  go  to  him  for  he  will  cozen  you^  the  a^ion  lies  upon  this  de- 
claration, becaufe  he  flanders  him  in  his  trade,  and  to  his  cuf- 
tomer.  Mich.  10  Car.  B.  R.  between  Fairebank  and  Malsom, 
adjudged  per  curiam  upon  a  demurrer.    Intratur  10  Car.  Rot^ 

»3390 
To  far  of  a        [3 1.  In  SO  adion  upon  die  cafe,  if  the  plaintiff  declares  that 

v^^'lT*  whereas  he,  at  feveral  times  for  25  years  laft  paft,  had  fawed 

in duftfn^t  woadfeedj  and  had  ufed  to  weed  it,  and  after  to  grind it^  a»d  per 

[•'fmi  or]  totum  idem  tempus  had  ufed  to  fell  the  woad  to  his  cuftomcrs, 

.A'*»  »« »c.  and  the  cuftomcrs  had  ufed  to  take  a  fay  of  the  woad  before 

clwfe  it'    '  ^^^y  bought  it }   and  farther  (hews  that  it  any  man  puts  Uack 

BMkct  u  mould  among  the  woad^  this  makes  the  woad  of  le(s  vak^  \  and 

that 
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tl»t  Ac  defendant  was  fonnerly  his  fcrvant  for  8  years,  and  that  "»<>'«  pon- 

thc  defendant  to  the  intent  to  difgrace  him  in  his  trade,  faid  of  chS' by**^* 

the  plaintiflFf  he  did  uft  -to  make  me^  ivhen  I  dtvelt  with  hirn^  to  Doderidge  ■ 

iake  black  mould  out  of  hillocks^  and  to  mix  it  among  the  tvoady  and  J-A-at-iSS. 

afterwards  fold  it  for  woad.    The  aftion  well  lies  for  thefe  words  Z'^cifl^' 

upon  this  declaration,  with  an  averment,  that  by  reafon  of  thofe  Dua  v. 

words  he  loft  his  cuftomers,  and  great  benefit  thereby,  though  ^^'    . 

he  does  not  fliew  in  his  declaration  that  he  had  any  cuftomers  jj.  *   '  J*^ 

in  particular  by  name ;    for  this  is  not  necefiary,  inafmuch  as  marg.  pi.  6. 

they  may  be  many ;  and  it  is  not  like  an  a£lion  for  lofs  of  mar-  ""  t «  Saik. 

riage,  but  like  an  a£lion  brought  by  a  counfcUor  for  words,  by  Trlnf  I'/w. 

which  he  loft  his  clients  in  general.     Old  Entries  22.  Pafch.  3.  B.  R.  it 

f  I  Car.  B.  R.  between  f  Jesson  and  Hates  adjudged,  this  being  u".'^!**^ 

moved  in  arreft  of  judgment.     Intratur  Hill.  10  Car.]  ^  Rokeby 

J.  that  this  cjSt  had  ofr«n  been  denied,  and  19  ftot  law  j  ior  the  damage  muft  be  fpecially  tktwm,  whew 
Qie  words  in  cfaemfclvet  are  not  adiooable.  , 

[}2.  If  one  man  fays  of  another,  he  dldtreafon  in  the  Lo^ihCoun^  S.  P.  and 

triesj  and  did  run  awayftrom  his  captain^  an  a£lion  upfon  the  cafe  5^^'  ^^ 

lies  for  the  firft  words,  fcilicet,  he  did  treafon  in  the  Low-  j.  414.  pi. 

Countries,  becai^fe  he  is  triable  here  by  the  ftatute  of  35  H.  8.  ^•^**^"  '^• 

of  a  treafon  committed  beyond  fea,  and  his  life  is  drawn  in  jj^ged'ac- 

queltion.    Pafch.    15  Jac»  B,  R«  adjudged^  ^this  oiattei:   being  tlonable^ 

fpoke  to  in  arreft  ofjudgment.l  for  there  ia 

*  y      o  J  a  vjoleoc  in- 

Vendment  tha^  he  committed  treaibn  to  the  ftate  here  and  ntt  to  a  foreign  ftatCf  and  the  treafon  \9 
triable  here  ;  and  the  addition,  that  (thutt  haft  run  ^way  frogi  thy  captain)  doea  ae(  dctraft  iroa  the 
^ft  words,  nor  are  they  material  co  the  a<ition. 

[33.  If  one  man  fays  to  another,  thu  hajl  defervedto  he  hanged  • 
us  well  as  any  man  in  Worccfterflxire  ;  for  v^hen  thou  waji  retained 
to  ferve*thy  prince  thou  didft  run  azvay/rom  thy  captain,  no  a^ion 
lies  for  thefe  words,  becaufe  it  docs  not  appear  that  he  had  faid 
that  he  was  preft  to  ferve,  and  had  received  preft  money ;  for 
otherwife  it  is  not  felony*     Hill.  38  Eliz.  fi.  R.  adjudged.} 

34.  He  is  a  caterpillar,  for  he  lives  by  robbing  his  guejls,  being  [^  ^^q  ^ 
fpoken  of  an  inn-keeper,  was  adjudged  not  a£lionable  clearly  by  But  \\  he 
all  the  j  uft  ices  •,    for  it  is  as  if  he  had  fs^id  that  he  lives  by  powling  '>^/»<*  of 
And  pilling,  which  is  incident  to  thi3  trade.     Mo.  179,  pL  319.  keejilj"*that 
Pafch*  26  £Iiz.  B.  R«  Anon.  tthacj. 

Itves  hy  rchb'tnf  in  the  highway,  afiion  would  lie.     Mo.  179*  {4.  310. 

Words  fpoicen  oi  an  inn-krcptr^  vis.  yur  maptrVChiimai  CIark<  dlaJfJrltmr  anJ  Icd^e  cut  furfex  at  J 
rogues f  and  did  meivc  fti  Vn  rofdtf  ana  there  are  ya  /ome  in  hit  homfe  ;  snJ  dccUied  ihJt  by  rcifon  9f 
fpriking  thole  wotds  he  li>tl  his  guefts.  Adjudged  not  aOionable ;  for  an  inn-keeper's  hoiifc  bi*in^ 
«ommoo  to  all  his  goeds,  hf  may  lodge  cut-purlies  and  receive  ftclen  goods,  without  kn^vung  theiQ 
Co  be  fuch.  But  Mountigue  Ch.  J.  fatd  if  the  words  had  bc^rn,  ht  doth  uje  f»  harKur  iut-^rfft,  it 
would  be  a^on^kle,  becau^  this  implies  notice*  a  RoU.  Rep.  J36.  Mi^h.  17  jac.  B.  R*  Claxke'a 
cafe. 

35.  Adion  for  tliefe  words,  he  was  a  bankrupt  \    and 'allege4  . 
he  was  ^  Jboemaker,  and  ufed  buyng  and  felling  ^ leather  $    and  it 
was  adjudged  that  the  adion  did  lie,  although  the  plaintiff  wa^; 
pot  a  merchant,  but  he  got  his  living  by  buying  and  felling. 
Qio.  TL  a68.  pi.  6.  HiU.  34  KHz.  B.  R.  Stanly  v.  (Mbafton. 

N  u  4  36*  He 
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36.  He  it  broifi,  and  run  anvay^   was   adjudged   afiionabl^ 

being  fpoken  of  a  carpenter.     3  Mod*  312.  cited  per  cur.  as 

Mich.  3  Jac.      ^ 

Wen!i  37.  He  is  a  very  variety  and  a  knave^  being  fpoken  of  a  cooper^ 

^]i^^n^ '    adjudged  a£^ionable«,   but  the  judgment  was  revcrfed  for  that 

which  di«^°  reafon,     Cro.  J,  204.  pi.  8,  HUlt  S  Jac.  B.  R.  Coles  v.  Kettle. 

plaintiff  (^cUred  thit  the  defen4»Dt,  difcourfing  with  one  Ilci>  ^Qf^  bim  tfvfbnn  dcyw  htty  jtmr  sfma 
kfh^,  yiho  refl'ud  of  Mr»  Godfrey  (the  pUincifF,)  thereupon  t!ie  defendant  fjiid,  he  h  a  yarla^  b*  bath 
f^fP^^ffti  bit  hr ether's  wH,  h  ccxen  and  de  e:x/e  men  cf  their  L-^acUt ;  w«  iif'tll  make  b'm  cry  peccavi  em 
hn  knees  j  he  maketbjhivi  pftetigtem^  hut  ii  vin  hyf«cr\te.  Adjudged  npt  aAionaUe,  bic»>(e  the  ffoordt 
yo  not  zeUte  to  his  trad^.     ^^^^  ^'*  M^F^*  >7  J*f  •  God/rey  v*  Owen. 

38.  The  plaintiff  declared  that  Kp  e^ercifed  himf^lf  in  facul- 

fate  emendi  &  vendendi,  and  that  defendant  faid  of  him»  th^u 

art  a  bankrupt ^  offd  I  have  many  wtne/ps  Jhr  it.     It  was- moved 

that  he  ought  to  have  faid  he  was  a  merchant,  and  that  he  ought 

to  have  averred  what  goods  he  had  fold,  and  that  it  might  be 

intended  that  he  ufcd  this  faculty  as  a  fervant.     Sed  non  allo^ 

catur;    and  judgment  for  the  plaintiff.     2  Bulft,  267.  Mich« 

12  Jac.  Nichols  v.  Catfey, 

Oa^b.  %7%»       39-1^  difcourfe  with  a  fnrveyor  and  meafurer  of  land^  about 

i[jMm!reems  "^eafuting  of  land,  one  fays  to  him,  thou  art  a  cozening  and  a 

to  be  S.  C.   fiifiing  knave y  and  a  cheating  knave.     Montague  Ch.  J».  faid  thefe 

*rhe  plaintiff  ^ords   touch'cd   the  plaintiff  in  his  way  of  living,  and  fo  the 

ke^H^f        aftion  lies  \    but  the  other  juftices  doubted.     But  afterwards  all 

brought  up    the  court  agreed,  that  a  furveyor  being  an  ofBcev  of  flcill,  and 

1^  the  ftudjr    fuch  officer  for  the  king  is  mentioned  in  ttatutcs  by  that  name, 

SiematkT     ^^*^  ^^  words  take  away  his  means  of  gaining  his  living,  it  was 

^c.  and  the  adjudged  for  the  plaintiff.     Cro.  J.  504.  Mich.  16  Jac.  B.  R. 

opinion  of     biundcn  v.  Euftacc. 

the  court  was   • 

that  the  words  arc  actionable  i  and  Montague  faid  it  was  ruled  accordingly  in  36  Elii.  Rot.  141. 
between  Kirby  and  Walter  ;  and  he  faid  the  words  are  actionable  in  reg4rd  it  is  a  faculty  to  meafure 
land*  B)it  Doderidge  toojc  a  diverfJcy  between  a  meafurer  of  land  by  the  pQle,'and  one  v4io  does  it  by 
geometry  or  mathematics  \  that  in  the  6rft  C4fe  it  is  no  fcandal,  it  not  impeaching  his  credit  \  but 
In  cafe  of  a  geometrician  or  maihemdtician,  it  is  an  art  or  faculty  which  every  one  does  not  attain  to. 
>  ■  a  Roll.  Rep.  72.  London  v.  Haitgate,  S.  C.  i<ccordingly,  and  adjudged  for  the  plainiift'^  but  the 
judges  agreed  that  fuch  words  fpoke  of  a  ihoemakei,  butcher,  or  baker,  are  not  actionable;  for  the 
{dodnefs  or  deceit  of  their  ware  is  fubje^  to  (be  view,  and  may  be  dilcerned  by  the  eye,  which  in  this 
cafe  can  be  difcovcred  only  by  perfons  fkiUcd  in  the  faid  art,  and  he  is  a  perfun  inenuonc4  in  the  fta- 
UCe  de  t^QS  meofurandis.  and  puniihable  by  that  ftatucc  it  he  falfifie  his  tiade. 

*  [  480  ]  40.  A  trial  being  appointed  at  Guildhall  between  A.  and  J.  a 
jPal^j.  6^.  yintner,  and  there  bcmg  difcourfe  thereof  between  B.  and  L. 
tagucCh?^  ^"  ^^^^  ^'  *  iviii  you  be  at  the  triail  to-inorfow  between  B.  and  J* 
thought  the  to  which  L.  anfv^red,  y.  is  broke,  and  I  warrant  you  he  dares  not 
f'^'\^^'  ^^  there.  The  court  inclined  that  the  words  were  acHonable  ; 
jj^^jiaugh-  ^^^  becaufe  the  damages  given  4wcrc  great,  viz.  aool.  they 
tpnc contra;  would  advife ;  and  bom  parties  referred  thcmfelves  to  the  Ld, 
butHaugh-  Ch^  J.  -^ho  awarded  66\*  13s.  4d.  to  be  paid  the  plaintiff,  and 
Sofc  words  b^  *o  releafc.  pro,  J.  {6^.  pL  lo,  Hijl.  17  Ja^,  B,  R.  Johufou 
might  be  fi>  y.  Lcmap. 

laid  in  the 

declaration  as  to  make  them  aCtionable,  by  averring  that  in  common  tinAerftandtng  tb^  figni^  a 
|>ankrupt.  ■  %  RoU.  Rep'.  144.  S.  C.  "Haughton  J.  held  the  word  (broken)  of  ao  uncertain 

fignificatiofiy  and  w«s  applkabk  to  ii^finiuty  of  l)ody  le  well  a«  gf  ettatCj  «&d  tbqvfore  to  make  chen 
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^ooiUie  in  averment  was  neceflarj }  but  Montague  Ch.  J.  held  that  tlie  court  ought  to  take  notice 
^h^t  Dvords  ^e  adionable  in  London  j  and  becaufe  they  diftcied  in  opinion,  the  snatter  was  refciit4  to 
chc  aibitftment  of  the  Ch.  J. 

41.  Words  of  a  dyetf  who  ufed  to  get  his  living  by  buying  Pahn.  t$u 
and  felling,  Thomas  Johns  of  Hertford^  (meaning  the  plaintiflF)  ?*  ^'  **** 
is  a  baakrupt^nave^  and  is  not  worth  3  halffenee*     After  judg«-  affirmed,  be- 
jzient,  error  was  affigned  that  the  words  were  fpoken  adjef^ively,  «au<e  dyera 
and  that  a  dyer  is  fuch  trade  that  for  fiich  words  he  fliall  not  *"^d<j*  ^'"Li 
liave  an  a£lion  \   but  refolved  e  contra,  and  that  the  words  are  xnerchania, ' 
a£lionable,  it  being  alleged  that  he  got  his  living  by  buying  and  and  ufetbdr 
felling,  and  the  judgment  was  affirmed.     Crot  E.  585.  pi.  <S.  ^J'^^ 
Mich.  18  Jac.  B.  R*  Squire  v.  Johns.                             •  other'coa. 

nodities  neceflary  to  their  trade. 

42.  He  is  a  bankrupt y  and  not  able  to  pay  his  debts,  but  will  run  And  It  was 
the  country.     Plaintiff  declared  that  he  bargained  and  fold,  viz.  [htt^had* 
merchanmzed  for  lead  in   the  county  of  Derby,   and  thereby  ao  been  ad- 
quired  money  towards  his  livelihood.     It   was  objeded  that  ne  is  judged  14, ' 
intitled  gentleman ;    but  the  court  held  that  the  aftion  well  lay.  ^^^^J^]^ 
jiutt.  46;  Mich.  19  Jac.  Allen. v«  Swift.  hive  an 

nQion  for  fuch  words,    ibid. 

43.  He  is  a  banlrupt-rogue^  being  fpoken  of  a  wooUwinder,  is 
i;iot  a£kionable.  Poph.  184.  Mich.  2  Car.  B.  R.  Barker  v. 
Hingrofe. 

44.  Thou  art  a  rogue y  and  a  beggarly  fellow,  and  Ifhall  prove 
thee  a  bankrupt  before  the  next  term  ;  and  afterwards  the  fame  day 
he  faid  to  a  3d  perfon  of  the  plaintiff,  triifi  him  not;  for  he  will 
be  thy  undoing.  The  words  being  fpoke  of  a  merchant,  it  was 
held  that  thofe  fpoke  at  the  2d  time  are  as  well  a£^ionable  as- 
thofe  fpoke  at  the  firft  time,  and  aggravates  the  firft  words ;  and 
Lidgment  for  the  plaintiff.  Cro.  C.  236.  pi.  19.  Mich.  7  Car* 
S.  R.  Jaxon  v.  Tanner. 

45.  Thou  art  a  bankrupt,   is   aAionable,  being  fpoke  of  a  ^'  ^• 
drover  e    but  becaufe  he  did  not  aver  that  he  was  a  drover  at  the  \^  c.^Md^' 
time  of /peaking  the  words,  judgment  was  quod  querens  nil  capiat,  though  he 
&C.    Jo.  304.  pi.  J  2.  Mich.  8  Car.  B.  R.  CoUis  v.  Malins.         «»<*iared  that 

•^     .''    ^     *  permagnnnn 

tempvs  ufus  fuit  the  trade  of  buying  and  felling  cattle,  yet  that  might  be  direrfe  years  before  $   and  ad« 
judged  for  the  defendant. 

In  an  fdion  for  calling  hifn  bankrupt,  the  plaintiff  </«fArrA/  that  be  toas,  and  bad  kttn  far  mMwy 
yeart  lafi  fafi^  a  merchant )  but  becanfe  i(  did  nef  appear  e^eprefily  that  be  was  a  mercbant  at  the  thmt 
cffpeaklng  the  nvords^  but  only  argument atively,  it  was  adjudged  againft  the  plaintiff.  Cited  by  YcU 
verton  J.    Yelv.  ai.  as  Trtn.  a  Jac*  B.  R.  Grey  v.  Medcalfe. 

46.  Go  nqt  to  ^uy  of  J.  S.  (a  merchant ;)  for  he  will  deceive  you, 
la  a£lionable.    Hutt.  12;.  Pafch.  ^ o  Car.  per  curiam,  obiter. 

47.  Thou  art  in  a  breaking  and  decayed  condition,  and  I  will  prove  S.  C.  cited 
it,  and  if  you  queftion  me  I  will  prove  it  to  your  difgrace,  being  fpoke  K^f*"*  '* 
of  a  milliner  in  London.     It  was  objedied  that  thefe  are  adjective  Mich.^^«* 
words,  and  of  *  an  uncertain  figniiicatlon }   but  judgment  was  w.  3. 
given  for  the  plaintiff.    Sty.  42^.  Mich.  1654.  WaUtenden  v.  *  [  ^ii  1 
Zlaycock. 

48.  Thou 
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48.  Thou  art  a  hrohen  fellow^  and  bafi  cheated  me  of  200  /• 

fpoke  of  a  trade/man^  and  it  was  averred  chat  the  words  were 

meant  to  fignify  that  the  plaintiff  was  a  bankrupt,  and  a  verdi^l 

was  found  for  him*     And  Roll  Ch«  J.  faid  that  aO  the  words 

together,  as  they  are  laid,  imply  that  he  is  broken  in  his  trade, 

and  that  the  word  (cheated)  inforces  this  fenie,  and  the  aver* 

ment  and  verdtdt  make  it  more  ftrong ;   and  judgment  for  the 

plaintiiF,  nifi,  &c.     Sty.  429.  Hill.  2654.  Wife  ▼•  Jefieries. 

S.  C.  cited        ^(^,  Thwi  /trt  a  nvhore^fon  haiikntpt  rogue^  being   fpoke   of  a 

Ars.jMod.  j-^f^f^^^  ^2%  adjudged  actionable.     But  it  was  afligned  for  error, 

that  it  did  not  appear  by  the  declaration  that  the  plaintiflF  got  his 

living  by  buying  and  felling,  nor  that  it  was  fpokea  with  relation 

to  his  profeffion*     And  thereupon  the  judgment  was  reverfcd» 

Sty.  420.  Trin.  1654.  Phillips  v.  Phillips. 

Riym.  S0.        ^o.  He  is  a  cheating  knave^  being  fpoke  of  a  rmehimer^  is  pot 

*vj/ ^'     a£lionable,  unlefs  fpoke  in  reference  to  his  tr^^de;    and  being 

Luc  there  die  fouiid  by  the  jurv  to  be  fpoke  of  him  and  his  trade,  was  held  by 

word*  are,     Windham  and  Twifden  to  be  a6iionable ;   but  Hyde  Ch.  J.  and 

*'"*^    Keeling  c  contra^i    and  judgment  was  ftaid,  the  court  being 

7^?$\\jfi   divided    Lev.  xij.  Mich.  15  Car.  2.  B,  R.  Terry  v.  Hooper. 

rtgue,  arJ  bi  fiall  wewr  tbmk  t$  brhg  Wm  mhert  he  it  bhnfelf\   and  rgibtr  than  J%  I  tnll  jH^d 
so/.-.^— Keb.  6oci.  pi.  75.  S.  C.  and  the  words  according  to  Raym.  and  adjortatur.  Ibid. 

644.  P&.  15.  S.  C  iiiiofnatttr."  &.  C.  ia  a  copy  of  a  M.  S.  Rep.  of  Lord  Ch.  J.  Keeling^  ftjSf 
that  though  the  piaintin  counted  that  hp  wu  a  tradefmafiy  and  fuppofed  the  words  (poke  of  Mm  ao^ 
|»is  trade,  yet  that  will  not  nuke  them  bear  an  adion ;  for  the  plaintiiF  ihall  not  by  any  flooriihcs  or 
affirmations  of  his  own  make  thofe  words  a^onable  which  at  firft  fpeaking  were  not  fo;  fo  that  la 
this  cafe  there  being  ao  coilo^ium  of  the  pUtntiflf  s  trade  at  the  time  of  ijpeaking,  adjudged  Uie  aAion 
would  not  lie,  and  judgment  wae  arreted  ;  but  agreed  that  if  die  defendant  had  faid,  that  tbe  fimat^ 
gbat  Imchurner  woi  4  tbtaiing  kaa^Uf  this  would  be  adtiooable  j  for  the  wotdi  are  of  bia  and  hi^ 

61.  Thai  art  a  rogue^  and  a  bafe  inave^  and  a  cheating  lnm»^ 

end  Invillpo/l  thee  for  it^  was  alleged  to  be  %oken  of  the  plaintiff, 

A  clothier y  (9*  de  gefto  fuo  in  exercitio  officii  fm^  per  cur.  is  a£tioQ-< 

able.     And  where  the  plaintiff  alfo  counted  that  the  fame  wordx 

^nere  ^Ae  at  another  time  the  fame  dau,  in  malice  to  mm  and  hia 

trvuie^  ^nu/iter  injurioff  ist  falfo,  witSout  other  colbqidium^  Wiadn 

ham  held  it  fufficient,  and  that  it  muft  be  proved  on  the  evi* 

dence ;    and  it  being  moved  that  the  laft  words  being  ^miiiter  ex 

ttlteriori  invtdta  towards  his  trade^  can  relate  to  nothing  elfe  ;   and 

the  court  gave  judgment  for  the  plaintiff,   nifi,   &c.     2  Keb, 

380.  pi.  2 J.  and  383.  pi.  51.  Trin«  2Q  Car.  2.  B.  R.  Farmer 

V.  Jenkins. 

iKeb.  568.        (52,  He  is  a  bungler y  and  knows  not  how  to  make  a  good  pece  of' 

accoidingiy."  ^'^^j  being  fpokc  of  a  watch-maker t  but  there  was  no  colloquium 

•_Rutit    of  his  trade.     And  judgment   was   ftaid.     Mod.    19.   pi.   50, 

was  admit.     Mich.  21  Car.  2.  B.  R.  Redman  v.  Pyne. 

tedbyhaud-  * 

dets,  of  counfel  with  the  defendant,  that  if  he  had  fiid»  be  ctmJd  not  wtakt  a  g^od  watcbg  it  wouU 

^vt  been  known  what  he  had  meant*   *Mod.  19.  and  K.eb«  56S. 

63.  A  Jboemaker  brought  an  adlion  for  faying,  he  is  a  cohlcTm 
And  per  Twifden  J,  it  was  held  in  Glyn's  time  that  aftion  lay^ 
though  a  cobkr  i^  a  trade  of  itfelL    Mod.  19.  in|>l.  50. 

i\  64.  Upon 
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64.  Upon  colloquium  with  a  dyer's  fervsmt  of  his  mafter  and 
his  trade,  the  defendant  faid,  where  is  the  rogue  thy  ntajter  f  I 
wU  frwe  him  a  rogue.  Thefe  words  feemed  too  general  to  be 
adionable  \  but  where  at  another  time,  having  the  fame  collo^ 
quium  with  the  wife^  he  faid,  nvhere  is  that  cheating  knave  thj 
hu/band?  I  will  prove  him  a  cheating  knave^  for  he  cheated  me^ 
are  a£kionable,  per  3  juftices,  though  he  did  *  not  fay  in  what 
particular  he  had  cheated  him.  Freem.  I^ep.  276.  pL  307.  HilL 
25  Car.  2.  Prefton*s  cafe.  ^ 

65.  He  u  a  cheating^  cozening  knave,  and  hath  cheated  Sir  J.  F. 
(his  mafter)  and  being  aiked  wherein,  he  anfwered,  in  many 
things*  The  court  inclined  that  the  words  are  not  aflionaUe, 
becaufe  he  does  not  charge  him  with  cheating  in  his  employ-- 
ment,  neither  has  he  laid  any  fpecial  damage.  Freem.  Rep, 
279.  pL  316.  Pafch.  1 68 1.  Harris  v.  Tucker.  . 

66m  A  Jiage-^oachman  declared,  that  he  got  his  livelihood  \j 
carrying  pa£R;ngers ;  and  that  the  defendant  fpoke  fucb  fcandakus 
words  of  Ins  wife,  which  refleBed  upon  him,  and  rendered  him  fi 
ridiculous,  that  mAody  would  ride  in  bis  coach  g  and  he  thereby  h/i 
his  ctifiomers.  The  plaintiff  had  a  verdid,  but  judgment  againft 
him }  and  the  court  faid  that  the  plaintiff  (hould  at  leaft  have 
declared  what  cuftomers  he  had  loft  in  particular.  Vent  34s* 
Trin.  32  Car.  2.  B.  R.  Anon.  ^ 

67.  The  plaintiff  declared,  that  he  was  a  renter  rf  lands,  &V» 
and  made  great  profit  by  buying  and,  filling  wheat,  barley,  (sV.  and 
that  the  defendant  faid  of  him,  he  hath  cheated  in  com,  is  not 
a£lionable ;  for  per  cur.  the  defcription  is  no  more  than  of  a 
Common  farmer.  But  per  Vemberton  Ch.  J.  if  no  mention  had 
been  made  of  renting  lands,  or  if  he  had  alleged  that  he  was  a 
badger,  &c.  the  a Aion  perhaps  would  lie.  2  Jo.  1^6^  Trin* 
33  Car.  2.  B.  R.  Fox  v.  Lapthome. 

68.  He  owes  more  money  than  he  is  worth  ;  he  is  run  away  and  it 
broke,  being  fpoke  of  a  hujbandman  or  farmer,  was  held  ac-  • 
tionable.     3  Mod.   112.'  Trin.   2  Jac,  2.   B.  R.    Dobfon  v. 
Thorniftone. 

69.  Saying  of  a  tradefman,  he  is  a  cheat,  and  faying  at  ano- 
ther time,  with  a  colloquium  of  him  and  his  trade,  he  hath  no» 
thing  but  rotten  goods  in  his  fhop  ;  the  firft  words  are  not  a£lion« 
able,  but  the  laft  words  were  held  clearly  a&ionable.  But  it 
was  agreed  that  if  the  words  bad  only  been,  that  he  has  ratten 

foods,  the  a£tion  would  not  lie  ;  for  the  flander  is  in  faying,  that 
le  has   nothing   but   rotten  goods*    Judgment  for  the  plaintiff. 
12  Mod.  420.  Mich.  12  W.  3.  Burnet  v.  Wells. 

70.  Tou  are  a  rafcal,  you  are  a  pitiful  firry  rafial,  you  are  next 
door  to  breaking,  being  fpoke  of  a  laceman,  are  aflionable.  Ld* 
Raym.  Rep.  610.  Mich.  12  W.  3.  Read  v.  Hudfon. 

71.  You  are  a  filditr^  I  fif^  yof*  ««  J^^^  ^^d  coat  doing  your  duty, 
your  word  is  not  to  be  taken,  is  a&ionable,  being  fpoke  of  an  up- 
holfterer,  it  being  known  to  be  a  common  prailUe  for  tradefinen 
to  proteR  tbemfilvet  agaitifi  their  creditors  by  a  counterfeit  Ij/ling : 

for 
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for  a  foldier  fes  the  privilege  of  not  being  held  to  fpccial  baiL 
lo  Mod.  III.  Mich,  ii  Ann.  B.  R.  Ame y.  Johnfon. 
B«fftir4.  <y2.  He  is  a  Jorry  pififul  Jel/ow,  and  a  rogue^  and  compounded  bis 

Rt^Vi?  '  ^^^^^  ^^  S^'  ^"  tie  pound.  Exception  was  taken  that  the  words 
Stanton  v.  Were  not  actionable,  becaufe  no  colloquium  was  laid  of  his  trade. 
Squibb,s.C.  gy^  p^r  tQt^  cur.  fuch  words  fpoke  of  a  tradefman  muft  leflen  his 
whole  court  Credit  Hiuch,  and  be  very  prcjuclicial ;  and  therefore  aSionablc. 
^M  the  And  judgment  for  the  plaintiff.  2  Ld.  Raym.  Rep.  1480.  Pafch* 
words  tc.     j^  Qco,  Stahton  v.  Smith. 


[483]  (X.  a)     For  Words.     In  what  Cafe  it  lies.     [In 
refpetS:  of  the  Manner  of  Speakings  and  by  Way  of 
Report.] 


Fol.  64. 


Cro.J.  406,  [i,  IF  a  man  fays,  that  Pierre  /aid  that  Lewis  did  a  certain  fcan^ 
JJ7' J*^;**  '*'    dalous  thingy   \sfc.   Lewis  fhall  have  an  :ldion   for' this 

Jic^  B.  R.  againft  him,  with  an  averment  that  Pierce  ne^fer  /aid  fo ,-  for  then 
in  the  cafe  hc  himfelf  IS  the  author  of  the  falfe  news,  and  fhall  be  charged 
WiheT*  ^'  ^^^  '^  •  ^^^  ^^^^  ^^  according  to  the  law  of  news.  Hill.  •  44. 
cTtcsHiU.  4  [14]  Jac.  My  Rep.  between  f  Lewis  and  Walter  adjudged, 
jae.  MotU  between  Dame  :j:  Morrisojs  and  Cade.     Pafch.  5  Jac.  B.  R. 

caft  was,  that  the  defendant  had  fald  that  A.  had  reported  that  he  had  the  nCc  of  lier  body,  and  the 
precedent  thereof  was  (hewn  that  it  w«s  atdjudged  for  the  plaiotifT  j  whereupon  the  court  WM<>{ktis/ied 
ID  the  principal  cafe,  that  the  report  of  the  ipeech  of  another,  who  never  ufed  ^uch  wofdi,  i»  a6lion- 
•Ue.— -Jenk.  316.  pi.  7.  S.  C.  S.  C.  ciud  Roll.  Rep.  444.  S.  C.  cited  3  Bulft« 

^25.  as  adjudged  and  affii-med  in  error, 
f  (Y.  a)  pL  3;.  S.  C.  not  exaaiy  8.  P. 
^  Spe  (D.  a)  pi.  4.  S.  C— Infra,  pi.  3.  S.  C.^*(Z»  a)  pi.  7.  S.  C 

« 
[2.   If  I  fay  to  J.N.   that  J.  fi, /aid  to  me,  that  the /aid  J.  N. 

did  /uch  a  Jcandalous  matter  as  witchery y  as  the  cafe  was,  which 
matter  is  nifficient  to  maintain  an  action,  J.  N.  may  have  an  ac- 
tion again  ft  me  for  the  words  aforefaid,  with  an  averment  that  he 
never  /poke  the  words ^  nor  that  J.  S.  ever  /poke  th^  words  of  hint  ,- 
for  this  is  conformable  with  the  law  for  telling  of  falfe  news. 
Pafch.  15  Jac.  B.  R.  between  Lock  and  Lock,  adjudged,  by 
admittance  ;  but  this  matter  was  not  moved.J 
Cn*.  J.  1 6a.        [3.  But  if  a  man  fays  that  J.  S.  faid,  that  J.  T>,  /a]d  a  certain 
pi.  1 7.  Pafch  /candalous  thing  that  will  bear  an  action  of  it/elf ^  though  this  be 
B.R.^S.  C.  falfcj  yet  if  J.  S,  faid  that  J.  D.  faid  the  words,  no  aftion  lies 
but  s.  P.      againft  him  ;  for  he  has  named  his  author ^  fcilicet,  j .  S.  and  there- 
does  not  »p-  fore  he  muft  bring  his  aflion  againft  J.  S.  if  he  will  have  ffemedy. 
^'5. /oA/  Pafch.  *i5  Jacj  B.  R,  in  Dame  Morrison  and  Cade's  case, 
mt  tUtj.     per  Tanfield.] 

tf.  pole  A 

kctft^  hut  I  i9  ntt  heTteve  bhn.  Thif,  with  an  aTennent  that  J.  S«  did  not  (ay  any  fueh  thingi  iHUfacar 
an  ftdllon.     Cited  Mar.  8.  in  pL  18.  by  Jones  J.  as  a  {:afe  wlufh  be  faid  he  remembered* 

GoldA  f3o»  [4.  If  a  man  fays,  a  woman  told  me  that  /he  heard  one  /ay^  that 
f^'  p^j'^l*'*^'  Jifeggs  his  wi/e  had  poi/oned  Griffin  herfir/l  hu/hand  in  a  me/sofmUk^ 
i.  c.  af.     Aieggs  and  his  wife  may  have  an  af^ion  for  this  againft  him  \  for 

pthcrwife 
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othcrwife  n  man  might  raifc  a  fcandal  of  his  own  head  without  juf'gHfor 

any  punifhment.     Mich.  37i  38  Eliz.  B*  R,  between  Meggs  and  ^|'^.  p^">- 

Griffin,  adjudged.]  Mo.408.pi. 

552.  s.  C- 

The  plaintiff  averr«4  that  the  woman  never  told  the  drfcndant  fo  ;  hot  the  court  held  that  neither  the 
words  nor  the  averment  were  fufficient.     But  the  reporter  fays  quzre.  ■  Cro.  E.  400.  pi.  7. 

S.  C.    The  plaintiff  averred  chat  no  body  faid  fu.     Adjudged  for  the  pluntiff ;  for  it  Is  a  great  defa* 

mation,  and  a  caufe  of  drawing  her  name  and  life  into  examinauon. S.  C.  cited  Avg,  Cro.  £•  645. 

in  pi.  51.  as  adjudged  actionable. 

If  J.  publi/hes  that  bt  beard  J,  N»  fgy  that  J»  G.  TWtfi  a  traitor  or  tlief,  and  an  a^on  Is  brought 
againft  J.  S.  for  thefe  words,  and  the  truth  be  fuch,  he  may  juftify.  But  if  T.  S<  publinies^rat- 
rally,  tvitlcut  a  certain  autbcr,  that  J.  G.  was  a  traitor  or  thief,  a^ion  lies  againfl  J.  S.  becasfe  be 
has  not  given  the  party  aggrtc%*ed  any  caufe  of  a^ion  againft  any  bcfides  himfeif  who  published  the 
words,  though  in  truth  he  might  hear  them ;  or  otherwife  an  innocent  perf<w  night  be  greatly  (lander- 
ed  \  for  /hould  it  be  hiwful  for  a  man  of  credit  to  report  generally  words  fpcke  by  one  of  no  credit,  u 
that  he  heard  fuch  fcandalous  words,  without  mentioning  his  author,  this  would  give  greater  proba- 
bility of  the  truth  of  the  words,  in  refpeS  of  the  credit  of  the  reporter,  than  jf  the  author  had  beea 
mentioned.  la  Rep.  134.  refolved  Mich.  10  Jac«  in  the  ftar*chamber«  in  the  eari  ef  Northamp« 
ton*s  caie« 

C484] 

C5.  If  one  man  fays  of  another^  he  was  arraigned  at  Warwick  *  J®*  *99- 
qffizes  for  Jlealing  a  dozen  of  hogSj  and  had  he  not  made  good  friends  5.  sVantonl' 
U  had  gone  bard  wish  iinj,  an  action  lies  for  thefe  words,  with  an  S.  C.  ad-,- 
averment  that  he  never  fole  any  hogs,  nor  was  ever  arraigned  for  the  J"<ig«<i/of 
Jiealing  of  any  hogs  \  for  this  is  a  great  flander,  the  arraignment  tiff  ^  "***  i 
implies  an  indi£tment,  and  the  making  of  friends  implies  that  he  Cro.C.aSS* 
was  greatly  fufpeded  at  lead.    Mich.  8  Car.  B.  R.  between  }**•  *•  "*^ 
•  Hawley  and  Stanton,  adjudged,  this  matter  being  moved  in  ll^*%,  cT' 
arreft  of  Judgment.     But  in  this  cafe  juftice  Croke  cited  a  cafe  adjudged  ac 
to  have  been  adjudged,  Pafch.  34  Eliz.  between  f  Bailie  and  ^j.®"*?*^*» 
Calentom,  that  no  aftion  lies  for  thefc  words,  thou  was  arraigned  in  this  cafe 
for  2  buliochsy  but  did  not  fay  that  he  was  arraigned  for  the  ileal-  it  Is  alleged 
ing  of  them ;  and  it  was  not  aijerred  that  he  was  not  arraigned,  J^^i^^j 
or  that  he  did  not  fteal  any  bullocks. J  mJilioudy 

fpnice  thefe 
words,  adding  (if  he  had  not  made  good  friends,  it  would  have  gone  hard  with  him,)  wliich  ihews  that 
he  conceived  he  was  guilty  of  fnch  oftence. 

f  Cro.  C.  26S.  in  the  cafe  of  Hal!ey  v.  Stanton,  cites  S.  C.  as  adjudged  Pafch.  34  Elis.  C.  B* 
Bayly  v.  Chaxrington.  Co.  E.  279.  pi.  6.  Bayly  v.  Churington,  S.  C.  adjudged  not  action* 

able  i  and  if  the  words  had  been,  be  noat  arraigned  for  jiejling  2  fuilocks,  yet  the  words  had  not  heen 
actionable  i  for  one  may  be  arraigned  for  felony,  and  yet  be  no  felon. 

[6.  If  one  fays  of  another,  he  was  taken  for  fleating  of  i  horfes^  See  (P.  a.  3) 

and  I  have  fufpebed  him  this  4  years^  no  action  lies  for  thefe  words,  ^"  **,' 
though  he  fays  that  he  never  was  fufpe£ted  of  any  felony ;  for  a 
true  man  may  be  taken  for  the  ftealing  of  horfes.  Pafch.  10 
Car.  B.  R.  between  Cursoh  and  Wood,  adjudged  no  a£lion  lay 
after  a  verdift  for  the  plaintiff.  But  quxre,  if  he  had  averred 
that  he  was  never  taken  for  the  ftealing  of  horfes.] 

7.  Words  fpoken  of  a  juftice  of  peace  were,  /  heard  it  J^len  Jf>f»dm 
that  Mr.  Read  was  one  that  was  at  Burrel*s  robbery^  and  that  4  of  ^'"^{^^ 

them  went  to  his  heufe  the  next  morning  ;  the  plaintiff  averred  that  commmd 

the  defendant  never  heard  any  fuch  words,  &c.     In  arguing  for  /''*'»f  1  ^  ^ 

the  plaintiff  was  cited  the  cafe  of  Meggs  v.  Griffin  ;  but  the  l^^J^^ 

juftices  doubted  thereof;  for  words  of  (lander  ought  not  to  be  fiiysVuch* 

taken  by  implication,  and  willed  the  parties  to  agree  5  and  the  ?^  **»** 

pUiatlfftook  15I.  for  all.    And  judgment  was  entered  by  con*  c4^[|^^ 

fent. 


I 
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ient.    Cro.  E.  ^44.  pi*  51*  Iffich.  40  &  41  Eliz.  B.  R.  Read's 
cafe. 

8.  The  defendant  faid,  that  as  he  was  carrying  one  HT,  to  gad 
fir  febny^  be  met  pne  on  the  roadf  who  /aid  to  mm^  Whatt  are  you 
carrying  U^.  to  gaol  f  I  fiall  fdlow  you  Jbortly^  andhring  with  me 
H.  C«  (the  ^\z\n\XS)  fir  Jlealif^  a  marem  All  the  coart^  befides 
Mallety'held  the  words  a£lionabIe.  But  3  juftices  held  the  de* 
clamtkm  ill  for  want  of  an  averment,  ubi  revera,  no  one  met  him 
on  the  road  and  faid  fo  to  him ;  for  this  had  been  traverfable,  and 
the  defendant  might  have  pleaded  to  it,  that  another  did  fay  fo 
to  him,  and  fo  put  the  plainttflF  to  bring  his  a£lion  againft  fnch 
other ;  but  Twifden  held  that  the  declaration  being  falfo  &  ma- 
litiofe,  and  fo  found,  is  a  proof  that  none  faid  fo  to  him.  But  it 
was  ruled,  quod  querens  nU  capiat  per  billam.  Lev.  82.  Mich.  14 
Car.  2.  B.  R.  Crawford  v.  Middleton. 


£485  3  (Y.  a)    For  what  Words  it  lies,  in  refpcd  of  Un^ 

certcunty. 

J-  _*'_        [i.  |F  A«  fays  of  B.  I  have  fiund  out  S.  I  have  fiund  records 
rot.65.  ^    which  he  hath  firged,  afid  hefiaU  dearly  pay  fir  its  I  have 

V»-*i^«  ■#  eatcbedthe  firgerer^  an  a&on  lies  for  thcfe  words,  though  it  docs 
^t^.^*.(l.  ^^  appear  whether  he  intends  records  of  a  copyhold  manor,  or 
rU  Lw  what  c^her  record  i  for  it  (hall  be  intended  to  be  a  true  record  of 
madtmfM  j|  court  of  rccord,  and  if  it  be  a  true  record,  the  forgery  of  which 
\bltlvr»u  i^  '^^  within  the  ftatute  of  5  Eliz.  or  i  Hen.  ;•  yet  it  is  a  great 
m^you  sm-  flandcr.  Mich.  1 3  Car.  B.  R.  between  Garbutt  and  Bell, 
f'^HTVfhiri    adjudged  per  cur.  this  being  moved  in  arreft  of  judgment.] 

Jbew  f9ur  bead^  and  yeu  have  fiugbi  my  death*  And.  iix.  in  pU  x6S.  cites  it  as  adjodsed  fbr  tht 
j^nMffy  Trio.  15  f&E.  Kot.  477.  Adams  v.  Chrtftian.  ■  4  Le.  54.  pi.  1)9.  Mich.  3.7  Elis. 
^R.  Cbriftian  ▼•  Adamt|  S.  C*  but  tbete  aic  oiUj  the  Uft  words,  tis.  ht  did  C9m[^  wy  iestbm 
^^^u4^ed  for  the  flatntiff. 

Tlew  hfi  [2^  If  a  man  fays*  there  can  he  no  writ  agmnfime;  we  havefiaght 

dStld^n  fi^  ^^  writf  but  can  find  none  s  but  if  there  be  any  it  is  firged  by 

htorrAU  the  under-Jheriffy  Mr.  id.  Ho/e,  as  he  hath  firged  2  writs  i  in  this 

^itbfirgtd  cafe  £d.  Hole  (hall  have  an  adiion  upon  the  cafe  for  thefe  words, 

«nufur«d*  Without  an  dverment  that  he  was  under-flieriff  at  the  time,  be* 
thatitmit;b(  caufc  hc  is  charged  with  the  forgery  of  a  writ  \  for  though  the 

^  that  the  forgery  of  a  writ  be  not  iwthin  the  5  Eliz.  nor  i  Hen.  5.  yet  this 

Tm^a^  is  a  great  flander  and  drfamation.    Pafch.  16  Jac.  B.  R.  between 

ftnDieii,  Hole  and                  adjudged^  this  matter  being  moved  in  arreft 

pkmtiify  and  that  the  piaioCAir>  not  kiKMtiqg  them  to  ke  forftdy  procured  the  aateft.  B«t  the  q^WflO 
of  the  court  was»  that  the  words  were  a^ion^hle;  for  the  word  (caufed)  extsods  as  vett  to  dK  ftcscty 
M  te  the  arreft,  and  ib  amounts  to  the  flandcr  of  forgery.  4  Le.  iSi.  pi.  279.  Mich*  ftSJElis* 
C.  B.  -Httneetiwtl  v.  Watts.  ^ 

TAw  hafi  mfid  jugfUni  vith  «f,  htte  tbyju^Hng  Jbali  ntfirve  thy  fsrrsy  and  htfi  ffrftd  m  wnt  •/ 
Oodre  imftidii.  The  court  held  the  Rrii  wonU  not  ^(klonahle,  but  that  the  UfL  hc;  lad  jvdgvcMt fer 
^UMt^S.    Cio.'£.  17%.  pi.  S.  Piifth.  32  £Us.  B.  k.  Sate  v  Marih* 
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[3,  If  one  man  fays  to  anotheri  thou  hafi  forged  an  9bRgaiion^  Cro.E.  607. 
end  I  nvillpr9ve  k^  though  he  does  not  flicw  bet^»'een  what  perfons  Jdju^a^^J- 
this  was,  nor  that  the  obligation  was  fealed  and  delivered,  yet  an  cordingiy. 
a£lion  lies  for  thcfe  words  \  for  it  cannot  be  intended  but  that  it      Thou  haft 
was  fealed  and  delivered,  for  otherwife  it  could  not  be  an  obli-  -j^^^^a, 
gation,  bat  a  writing  only.  Pafch.  4o£liz.  B.  R.  between  Wade  adj«lige<iaei* 

AND  BUSSARD,  adjudged.]  tionable  j 

cited  by 
Twifdai  J.  Si4.  i6.  in  pK  9*  »  4  Ctr.  D«lah«y*s  cafe.— — S.  P.  per  cvr.  as  to  forging  a -deed  or. 
releafe,  fcc.  but  as  to  for^og  m  writings  it  is  not  actionable.     Keb*  27  3.  pl«  6o«  Pafch.  14  Car.  a* 
B.  R«  in  cafe  of  Motley  v.  Slany,  where  the  words  weiCy  hi  has  forced  a  Und,  and  that  h  me  the 
frfi  hy  a  bundrtd^  adjudged  for  th«  plaintiff. 

It  vvas  agreed  dearly  between  Thorn  and  C.  that  where  an  •k^tgcHon  h  fnade^  and  the  ohrtg^r  and 
the  obligee  cmferrtd  ahout  if,  and  the  ohii^r  fa'ui  /«  the  chl:gee  that  be  bad  forged  it,  this  is  a£lionable  { 
for  here  it  refers  to  a  certainty  {  but  if  he  had  faid  to  the  other  thus,  he  was  a  forgrr,  and  had  foifetf 
falfe  writiflgtf  no  a&ion  will  Uc }  for  the  words  are  too  general  in  that  cafe.  \Vin.  76.  Fafch*  ftft 
Jac.  C«  B.  Thome's  cafe. 

^boa  bafi  made  a  forged  bomd^  and  I  wiJIfrcve  it  |  adjudged  for  the  plaintiff*  Cio»  E.  5  $4*  pi.  t« 
Pafch.  39  £Ji«.  B.  R.  AuA^ieNr.  Mafon. 

[4.  If  one  fays  to  another,  he  hath  forged  the  queen* s  evidence^  J^^^  «<»* 
and  Ifvou/d  not  be  in  his  coat  for  1000/.  no  aftion  lies  for  thcfe  wiwiV 
words,  *  for  the  generality  01  them.     Mich.  40,  41  £liz.  B.  "&,•  ^outb^vark^ 
between  Wright  AND  Gayner,  dubitatur.]  ^nddi^ 

^  eptum  ber  ef 

btr  goodsf  and  frotured  certain  falfe  zoitneffes  to  be  forged*  It  was  objededy  th^t  as  to  cosening  iC 
had  been  lately  adjudged  not  adtionable  j  and  that  as  to  the  witnctles  it  a^^pears  not  what  their  tefti- 
mony  concemay  nor  that  the  forgery  of  it  is  to  any  purpofe.  Judgment  was  ftayed*  Cro*  £.  99. 
aU2«  Trin.  30  £liz.  B.  R.  £nghuxit  v.  Browne. 

.        .         •[4«<S3 

[5.  If  A.  exhibits  an  information  in  the  exchequer  apimft  two  3Bulft.i37. 
men  for  the  cutting  of  wood,  and  after  one  of  the  barons  gives  to  ?\^*.**^ 
him  licence  by  writing  to  compound  with  them,  whereupon  C.  iordbgly* 
fays  of  B.  the  licences  which  f  /  [A.^  had  in  the  exchequer  luere     fTheort- 
cotmUrfeitedy  and  B.  did  forge  thetn^  an  aftion  lies  for  B.  for  thefe  ?'^*?tV^^ 
words,  upon  fuch  declaration,  though  he  fpoke  of  the  licences  nurprinfi»<» 
indefinitely,  and  though  no  licence  can  be  given  by  the  18  Eliz.  and  that  k 
before  the  anfwer  of  the  defendant,  which  is  not  alleged  s  for  ^^^  ^ 
to  fay  that  he  forged  fuch  licences  before  anfwer,  is  a  great      ^1  ^^  . 
ilander.    Mich.  11  Jac.  B.  R.  between  Gregory  akt>  Wilks,  ffrged and 

to  a  conanijion  tut  of  tbe  excbtquer,  arJ  hath  forged  and  connterfited  B.U  and  SJ*t  tht  cvmrnijiowrs, 
handtf  and  bad  put  tbeir  bande  to  it^  hy  reajSn  whereof  be  ga  a  verdi^  in  tbe  extbefuerp  m/kerca» 
crbertoife  fy  nutft  needs  bave  bed  tbe  fiL  It  was  objeaed,  that  it  was  not  fliewn  what  coromiflion  it 
was,  nor  in  what  fuit,  fo  as  the  defendant  might  give  anfwer  to  it }  but  judgment  wai  giTon  for  tl« 
plaintiff.    Cro.  £•  7s.  pi.  17.  Mich.  19  &  30  £lt£.  B.  R.  TopUffe  v.  Wilfon* 

[6.  In  a  fust  between  A.  and  B.  in  chancery,  if  A.  fliews  a  ^Butfi.i  $«« 
deed  indented,  whereby  he  claims  certain  lands,  and  after  B.  ?'j^4^2 
fays  to  A.  that  deed  is  a  forged  deed,  and  jw  made  it  under  a  hedge*  cordingiy^ 

A.  (hall  have  a£kion  for  thefe  words,  tliough  he  might  make  &e 
indenture,  and  another  write  and  feal  it,  and  fo  forge  it }  for  if  he 
made  the  deed  that  was  forged,  he  forged  it.    Mich.  1 1   Jac. 

B.  R.  between  Sir  Geo.  Rcymell  and  Sackfielo^  ad** 
judged.] 

[7.  If  one  man  fays  of  another,  Mr*  Carr  hath  put  a  frejent--  Set(S.n:pr. 
mcntiHtotbijurfs  verdiH  againji  me  of  2^.  41/.  fir  fuing  ^  P.  W.  »B,  s.  c.  * 
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[out'}  of  tie  court,  contrary  to  a  pain,  without  the  cmfent  of  ihejurff 
no  a£lion  lies  for  thefe  wordsj  the  faid  Carr  not  being  any  officet 
of  the  courts  though  this  was  a  deceit  in  him  fo  to  do ;  for  every 
•  Foi^66.^  deceit  will  not  *  maintain  an  a£iion.    Mich.  4  Jac.  B.  R.  between 

^^~  Carr  and  Read,  adjudged.] 
Boll.  Rep.  [8.  If  one  man  fays  to  another,  thou  ha/l  made  forged  nvritingf^ 
4S»^P*- *5»  and  thou  Jbouldft  have  loft  thy  ears  for  it,  no  adlion  lies  for  thefe 
court  being  words,  becaufe  it  is  altogether  uncertain  what  writings  he  in- 
4ivided»  ad^  tends  by  the  firft  words  \  for  perhaps  he  intends  fome  writings, 
J^J^''  the  forgery  whereof  will  not  defervc  the  Ipfs  of  his  ears,  and  then 
porter  wiL  ^^  ^^  words  will  not  explain  his  intention^  inafmuch  as  it  may 
a  Boti,  chat  be  that  this  was  but  an  ill  concluiion  upon  the  premiffles*  Mich, 
fc^  to      ^^  J*^*  ®'  ^*  between  Aier  and  FrosT;] 

indioethttif  the  plaintifF  had  been  an  sttvney^  the  words  would  be  aftionaUe,  becaoie  mf  HkmiM 
&e  taken  according  to  hU  profeflion ;  but  in  this  cafe  he  alleged  that  he  was  fteward  of  courts  o^  divers 
ferdsy  which  Crooke  thought  fufficient  to  make  the  words  a£lionab]e ;  but  the  refidtfe  of  dK  con^ 
tsok  no  regard;  &  adjomatur,  3  BuUl.  265.  Froft  v.  Ayer,  S.  C.    The  court  divided  z 

i^nft  a  ;  &  adjomatur,  and  after  was  ended  by  agreement* 

Tbou  bafi  forgtd  a  writing,  not  a6iionable>  becaufe  the  Words  are  uncertain  $  per  Gawd j,  whic^ 
Wtay  conceffit  j  but  if  the  declaration  bad  been  more  certain,  as  innuendo  fucb  a  deed,  it  hjbd  beea 
wU  enough*     3Le.i3r>  pi*  313-  Anon.— -—S.  P.  by  Twifdcn  J.  Sid.  16.  in  pU  9. 

Popham  and  Gawdy  held  that  afbion  lies  for  faytogy  tbau  art  a  forgtr  of  vfrit'mgs  ^  for  die  vor8 
ftail  be  intended  of  furh  writings  whereof  forgery  may  be.  But  Fenner  e  contra  \  for  it  may  be  of 
a  ch«rch-book»  ftc.  and  forgery  fhall  not  be  intended,  unlefs  precifely  alleged;  and  Clench  abfcnte^ 
adjomatur.     Cro.  £.  554.  Pafch.  39£lis.  B.  R.  Goodale  v.  Caftie. 

^  ^bm  baft  modi  falft  writings,  thereby  f  get  my  land  from  mtm  It  was  objeded  that  falie  wridngi 
aiay  be  minimentv  withoot  feals,  for  which  one  is  not  puniihable  as  a  fotgerer ;  and  Gawdy  ani 
Clench  were  of  that  opinion  \  but  Fenner  e  contra,  becaufe  he  cannot  get  land  by  themt  unlefs  they 
be  forged  writings.  £t  adjomatiir*  Cro.  £•  S53.  pi.  ii»  Mich.  43  ft  44.  £fis.  B.  R.  Perklnfon 
V.  Bowman. 

The  making  forged  writings  is  not  puniihable^  hot  the  publication  of  them ;  per  Haugfatos  /• 
3  Bttlft.  266. 

t  C4«7  3 

n^u  baB  [9-  If  a  man  fays  fo  J.  S.  thou  dtd/t  forge  an  acquittance,  and  I 

^rgtdfglfe  Hvili  prove  it,  an  aftion  lies  for  thefe  words ;  for  it  is  not  ma- 
bafiffvenm  ^^^^^  ^^r  what  thing  the  acquittance  was  made ;  for  fuch  forgery 
u  fife  and  IS  within  the  ftatute.  Mich.  13  Car.  B.  R.  between  Onge  and 
J<irgtd  tff.  Spark  per  curiam  adjudged  in .  a  writ  of  error,  and  the  firft  judg- 
T^' plain-    ment  affirmed  accordingly.    IntraturTrin.  13  Car.  Rot.  722.] 

^ff  declared  that  he  was  a  common  carrier.  But  judgment  was  ftayed.  Sid.  155.  pi.  6.  Mich. 
xeCar.  2.  B,  R.  Monday  v.  MUU — .^^-^Tbcu  bafi  fcrgtd  an  acqutttanee,  Twifden  J.  held  chat 
aoion  lay,  though  not  faid  whofe  j  but  t^is  was  denied  by  the  other  juilices,  unkfs  he  had  fiudy  mm 
m^ptittancevf  y.  N.^s*     Sid.  451.  pi.  16.  Pafch.  22  Car*  a.  B.  R.  Anon. 

Tou  have  falfety  forged  your  fatkers  band,  and  tberehy  falfely  bave  procured  yomr  fatber*t  tenanig 
f9  pey  their  rents  to  you  [which  are]  due  to  your  Jifter,  It  was  Oi^e^ed  that  perhaps  he  connterfttted  his 
lather^s  hand  to  a  letter^  which  is  not  puniihible.     And  judgment  for  the  defendant.    Cro.  £.  i66r. 

pi.  r.  Hill.  32  £iis.  B.  R.  Venard  v.  Wooton. Velv.    146.  S.  C.  cited  by  Ciooke  J.  as 

adjudged  not  a^onable,  becanfe  it  relates  only  to  a  private  matter»  tod  is  nKher  an  afpeifioa  ttaa  i 
flandcr,  S.  C.  cited  3  Bulft.  165.  by  the  name  of  Vender's  cafe. 

» 

^^»  M  [10.  If  a  man  fays  to  J.  S.  thou  haft  caufedadeed  to  he  forged^ 

t^i^atj.  ^^^  ^  ^^^  maris  hand  to  be  put  to  it,  and  cheated  and  cozened  my 
S.  of  his  bu/band  of  his  land,  an  a£lion  lies  for  thefe  words,  thou^  he  ex*> 
f^*  ^' .  prefles  not  what  manner  of  deed  it  was,  fcilicet,  whether  if  was 
4onabie!sid.  ^^^^  »  ^ccd  thcforgery  whereof  is  within  the  ftatute  of  forgery  ; 
16.  pi.  9*  for  forgery  is  an  offence  at  die  common  law,  thon^  not  within 
Cw^^J^bX  ^  ftatut?/foy  which  the  party  may  be  indi£M<    Mfch.  15  Gaf. 

Bri  R' 
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B»  R.  between  Phdst  and  Pudsy  and  his  wife  adjudged,  this  Ciff«bijiyT. 
being  moved  in  arreft  of  judgment*     Intratur  Hill.  14  Car.  Rot.  Adudld?"" 

9^2.J  thataaion 

liei  for  th« 
lirft  words,  tfaoogh  it  be  not  fpecially  alleged  what  manner  of  deed  was  foriged.    Ow.  47.  Trio.  30 
£lir.  MoHe  ▼.  Read.  Same  words,  with  this  addition,  vis.  and  be  gave  A,  B.  ^6u  for  m* 

gtoffng  of  it*     Refolded  the  words  are  afttonable,  and  Co  a  judgment  in  C.  B.  was  affirmed  in  eitor* 
Kaym.  4.  Hill.  12  Car.  a.  B.  R.  Reynolds  v.  Burton. 

B.  faid,  that  A.  procured  ihe  deed  (a  deed  produced  at  a  trial  at  the  affifcs)  te  he  firged,  Crooke  L 
held  the  words  actionable,  becaufe  the  ftatute  puniflies  forgery  and  the  procurers  of  it ;  and  the  word 
(faUely)  (hall  be  implied.  But  if  it  had  been  faid,  the  deed  given  in  tvidenee  wot  forged^  that  was 
aotadionable.     Het.  31.  Mich.  3  Car.  C.  B.  Andrews  ▼.  Bird. 

[11.  If  A.  fays,  this  is  B.  his  writiftgj  and'he  hath,  firged  this  Hob.  z.  ph 

nvarranty  innuendo,  &c.  B.  fhall  not  have  any  aftion  for  thefc  ^J^^q/^^ 

words,  becaufe  the  word  warrant  is  of  an  uncertain  fenfe,  and  andHoLart 

the  innuendo  fhall  not  aid  it.     Hob.  3.  between  Thomas  and  faWthatthia 

AXWORTH.I  l?^^}* 

•'  his  opinion^ 

hnt  that  the  caufe  was  not  adjudged  ;  but  that  it  was  cited  by  Nichols  and  Winch  J.  afterwards,  at 
adjudged  according  to  his  opinion,  which  (he  fays)  (hews  their  opinions  concurring  with  his.  . 

Browni.  4.  S.  C.  but  is  only  an  account  of  the  words.  ■  S.  C.  cited  Sid.  i6.  in  pi.  9.  as  not 
adionablc  ;  per  Twifden  J.  but  he  faid  that  to  fay,  thou  hafl  firged  a  vjarrant  in  Jucb  m  onei  fuit^ 
was  adjudged  adionable  9  Car.  A  flierifF  having  made  a  warrant  on  a  writ  to  arreft  another,  th« 
defendant  faid,  thii  is  a  eounterfeir  warrant  made  by  Mr,  Store  (a  law)cr  of  M^om  they  were  difcourfing) 
if  a^onable;  for  the  law  takes  notice  of  this  word  counterfeit.  As  the  ftatuteof  39  £.  3.  17.  if  a 
A>ldier  counterfeits  the  warrant  of  his  captain,  it  is  felony.     %  Roll.  Rep.  266.  Mich.  20  Jac.  B.  R. 

Stone's  cafe. Cro.  J.  64S.  pi.  17.  S.  C.  the  words  (counterfeit  warrant  made  by  him)  are  to  b« 

intended  to  be  counterfeited  by  him.     Adjudged  for  the  plaintiff*.     Stone  v.  Smalcombe. 

[12.  Where  circumftfMces  Jhew  an  apparent  intention  of  doubtful 
nvords  in  themfelves^  that  they  are  flanderms^  the  a£lion  lies  for  them. 
My  Reports,  14  Jac.  Roote  v.  Molyn.]  f  488  J 

[13.  .^/  if  a  man  fays  of  a  woman,  that  fbe  did  lie  with  a  R^li.  Rep. 
^veaver  of  Colchefter  in  a  ditch,  and  the  iveaver^s  breeches  were  down,  420.  pi.  7/ 
and  they  were  at  it,  an  a£tion  lies ;  for  though  (he  might  lie  with  ^V^^\^,^5 
him  in  a  ditch  without  any  harm,  yet  the  lall  words  (hew  that  he  ©f  marriagt 
intended  that  he  had  carnal  knowledge  of  her.     My  Reports,  14  byrcafon 
Jac.  Roote  and  Molyn.  Adjudged.]  jf  ^  a  i 

adjudged  per  tot.  cur.  for  the  plaintiff'. 

{14.  If  a  man  fays  of  a  woman,  that  fhe  is  a  l^wd  or  common  S.  P.  by 
Ottoman  of  her  body,  and  has  the  pox,  an  a£iion  lies  j  for  the  laft  j^^^  ^* 
words  fhew  that  he  intended  the  French  pox*     My  Reports,  14  420.  in  cafe 
Jac.  per  Croke.l  w^?^**^* 

*  ''  Moiling. 

Thou  art  burnt,  and  haft  fhe  pox*  This  (hall  be  intended  the  French  poK,  which  ufually  cometh  of 
^rning.     Cro.  £.  2.  pi.  3.  Hill.  24  £lia.  B.R.  Box's  cafe. 

Thou  art  a  whore,  and  a  baje  burnt-arfe  whore,  is  a^ionable ;  and  fo  a  judgment  was  affirmed. 
%  Sid.  5*  Mich.  1675.  Comming8*s  cafe.  But  Giin doubted  if  the  words,  thou  art  aburnt  whore^ 

be  a£lionable  or  not.     Ibid. ThQu  art  a  whore,  and'a  t>o:ky-arJ'td  w^/'/,  adionable ;   and  h  a 

judgment  in  C.  B.  affirmed.     Sid.  50.  pi.  14.  Mich.  13  Car.  a.  B.  R.     Marfliall  v.  Chiclchall. 

S.  C.  cited  Cart.  55.  as  adjudged  la  Car.  2. Maikalt  v.  Chtrkall,  S.  C.  Keb.  128.  pU 

47.    Mich.  13  Car.  2.  B.  R.  Judgment  in  C.  B.  affirmed  In  error. 

[15.  So  if  he  fays,  that  fuch  a  one  is  eaten  out  with  the  pox ^  an  R^"'  Rep» 
aftion  lies.    My  Reports,  14  Jac.  B.  per  Dod.]  Jf  R<ile~? 

MoUmg. 

[r6.  &0  if  one  fay  of  another,  Mrs.  Milner  is  a  whore,  and  hath  Cro.j.4|o, 
the  pox,  and  had  holes  in  her  face  that  fhe  might  turn  her  finger  in  ^^^'^' 
Vox..  !•  O  o  them  ; 
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S«  c.  ana  iD  tAtm  ;  J,  King  (who  was  a  common  furgeon)  gave  her  a  diet-^riHl: 
^d*^  /  wi/b  you  to  take  heed  how  you  drink  in  a  cup  with  her.  Action  lies; 
woitfs  3c.  fof  ^^  ^^^  words  being  joined  together,  it  plainly  appears  that  he 
tMMMbie.— .  intends  the  great  pox,  inafmuch  as  he  fays  that  (he  is  a  whore, 
Roll.  Rep.  ^Jii^li  13  the  caufc  thereof;  and  fays  that  (he  had  taken  a  diet- 
ckei  tsjac.  drink  of  a  furgeon,  which  Is  the  remedy,  and  that  (he  had  holes 
Miner  ▼.  m  her  face  ;  and  advifed  others  not  to  drink  with  her,  which  is 
2^|J^  ^'  the  efifca  thereof.  Trin.  1 5  Jac.  B.  R,  between  Milner  anu 
tfdieem»co   HIS  WIFE  V.  Reeve  adjudged.] 

be  S  C— 

Godb.  340.  in  pi.  434*  Arg.  citet  it  at  adjudged  accordingljr  i?  Jac.  B.  R.  in  the  cafe  of  Palmer 
^  Read. «—i- Palm.  65.  Arg.  cites  S«  C.  accotdingly  by  the  name  of  Read  t.  Palintir»  otherwUe  if 
be  had  iaid  only,  Jh*  had  tie  fcjc. 

[17.  If  a  man  fays  to  another,  thou  art  a  rogue,  and  a  pocky 
rogue,  and  the  pox  haunts  thee  twice  a  year,  action  lies  \  for  hereby 
it  is  apparent  *  that  he  intends  the  great  pox,  becaufe  they  ufc  to 
trouble  thofe  that  have  them  twice  per  annum,  fcilicet,  in  fpring 
and  autumn.    Pafcb.   8    Jac.    B.     Prekington's    cafe.     Ad^ 
judged.] 
•|-^c.  cited       ^ig,  S^if  one  man  fays  to  another,  thou  wnfi  laid  of  the  pox, 
tohlwheea  si^^on  upon  the  cafe  lies -,  for  this  is  a  proper  phrafe  for  the  cur- 
adjudged       ing  of  the  great  pox.     Fafch.  8  Jac.  B.   Prbkington's  cafe, 
■dionable  j    a^ccd  per  curiam  ;  and  there  it  was  faid  that  it  had  been  fo  ad- 

cannot  be  judged  Pafch.  40  £Uz.  B.  R.  between  f  Dawes  AND  TaTLOR  ad- 
intended  but  judged  in  point.  43  Eliz.  B.  R.  ;[  Backster's  cafe  adjudged*  in 
F^         point.     HiU.  41  Eliz.  B.  R.  agreed  in  Davie's  cafe.] 

Cro.  £•  214.  pi.  7*  Hill.  33  Eliz.  B.  R.  In  cafe  of  AutVin  ▼.  White,  where  the  adion  was  bnmsfat 
for  tbefe  wordiy  tbeu  toai  U'tdof  the  French  po»*     And  adjudgedafti<Miii)k.  ■     ■    S>  P.  per  car.  Cro. 
J.  144.  Hiil.  4  Jac.  B.  R.  in  pi.  3*  Arg. 
}  See  (U.  a)  pi.  15.  and  the  notes  there. 

C489] 

^^•^'  -  r^P'  If  one  fays  of  another,  thou  art  infeEledof  the  pox,  and  thy 
Midi.^94^  ''^\fi  was  laid  of  them,  a£tion  upon  the  cafe  lies;  for  it  appears 
ts  Eii«.  that  he  intends  the  great  pox.  This  was  cited  by  G»  Crooke> 
B.  R.s.c.  Pafch.  15  Jac.  to  have  been  one  LEVEx'scafe.  Adjudged.] 

the  words  are,  thy  h»ufe  is  mfeded  tvirb  the  pox^  and  this,  &r.  And  adjudged  auordingly  ;  and  if  it 
were  the  fma// p9x,  yet  they  are  i£lionable,  they  being  fpoke  of  an  hin-keij>€ri  for  gueftt  wooid  not 
icfort  thither. 

rhou  art  a        [20.  If  a  man  fays  to  a  woman,  thot4  art  a  pocky  whore,  and  fie 

^i^^t^Tl^  P°^  ^^^  ^^^^  ^^^  3^//«»  of  thy  belly,  that  thy  guts  are  ready  to  fall 
t0tbyfctky  out,  aftion  lies;  for  the  following  words  fliew  that  he  intended 
-u^i/i,  tcf  the  great  pox.  Mich.  7  Jac.  B.  oetween  Miles  and  Bland  ad- 
S:*"4r    j"dg«=d  per  curiam.] 

f>cx.  I'he  words  purport  that  he  hath  the  French  difeafe,  by  faying  diat  his  wtfe*t  nofe  was  eaten 
with  the  pox.     And  adjudged  for  the  plaintiff.     Cro.  £.  878.  pi.  7.  Pafcb.  41  Eliz.  B.  R.  Brooke 

•V.  Wife. S.  C.  cited  2  Brownl.  276.  Mich.  7  Jac.  by  Doderid^e  ferjeant,  as  adjudged  mc- 

cordingly. S.  P.  cited  accordingly,  by  Dodcridge  the  kijig's  ferieanU     %  Biownl.  aya.  Mich.  7. 

Jlc.  C.  B. 

Tbtu  art  an  arrant  whore ,  and  an  fid  worm-  eattn  jade^  and  pm*  cf  thy  fdrs  bath  hten  eaten  wth  the 
fox.     Held  a^ionable.     Cro.  £.  857.  pU  24.  Mich.  43  and  44  Ella.  C.  B.  Gtrford  v.  CUrk. 

Thou  art  a  faky  whore,  and  carrieft  the  fox  i  hng  with  you*  Per  Holt  Ch.  J.  to  fay  a  woman  «J 
a  pocky  wlmre  muft  be  that  (he  is  pocky,  (juan-nu6  (he  is  a  whore;  and  the  other  words  make  it 
«r«»ge«.    JuOgmeat  for  the  plaintiff.     12  M^d.  633.  Hill.  13  Will.  3.    CUfton  v.  WcUa....    Ld. 
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)Mym.  Kcp»  710.  S.  C.  with  an  inaueaido  (tht  Frbnch  p<Mt.)    And  judgment  f«r  the  pUdttlff  jtr 
IQt.  cur. 

^21.  Biit  if  one  fays  of  anotKer,  hang  himy  hang  hiniy  he  is  full  •4R«p-»7* 
cf  the  pox  \  I  marvel  you  will  eat  or  drink  with  him^  nD  aftion  lies,  P^^''^-^»<^*>' 
becaufe  it  is  uncertain  what  pox  he  intends.  Co.  4.  x?.  El«.  B.  R. 
♦  Tames  and  Rutlech.  Trin.  41  Eliz.  B.  R.  BciKner's  cafe  s.c.  has 

=>djudg=do  ....  w:s^'tr 

1  tvill  pronre  that  be  is  full  of  the  p9X  (innuendo  the  French  pox.)  And  the  court  held  that 
this  innuendo  does  not  do  his  proper  office;  for  it  endeavours  to  extend  the  general  words  ^tbe 
|>ok)  to  the  French  pox,  and  by  imaginibg  in  intent  which  is  not  apparent  by  any  precedent  words  ti» 
which  the  innuendo  /hould  refer ;  and  the  words  themfelves  (hould  be  taken  in  mitiori  fenfu. 
Mo.  573.  pi.  7S6.  S>  C.  adjudged  i^ot  afbionable,  becaufe  it  may  be  intended  the  fmall  poz^  and  it 
is  not  ipoke  of  a  perlbn  certain,  with  intent  to  defame  hinii  but  for  advice  to  his  friend. 

fa2.  If  one  man  fays  of  another,  he  is  rotten  with  the  pox ^  an  Cro.E.64Si 
a&ion  upon  the  cafe  lies  5  for  this  muft  be  intended  the  great  pox,  adjudged'  ^* 
becaufe  rottennefs  comes  from  them  only.    Hilh  41  Eliz*  B.  R*  aaionabie 

between  DaVXES  and  TaTLOR.I  per  Fenner 

ji  he, only 
being  in  cottrt,«^See  (IT.  a)  pi.  15.  and  the  notes  there* 

[23.  If  a  man  fays  to  another,  \^z  woman]  thou  art  apocly  whore^  ^^  "^ 
go  to  John  Hawkins  the  leech  for  the  pox,  ho  aftion  lies  for  thefe  ^S'tbTu^^rt 
words.     Mich.  1 7  Jac.  B.  R.  between  and  Farin,  per  a  tlievwg 

curiam,  in  arreft  of  judgment,  the  poftea  (laid,  j  ^^""^  ''"^  * 

sni  J  wtil prove  fhee  a  pwhy  wbon*     Adjudged  for  the  defendint ;  M  the  vl^ords  cannot  be  iiitendcd 
«f  the  French  pOx,  it  not  being  flie^n  b^  any  other  circumftances,  as  to  ^y  /he  was  laid  of  theni|  5ra.' 

Cro.  J.  514.  p).  26.  Mich.  16  Jac.  B.  R.  Call  ford  v.  Knight. Codb.  37S.  pi.  39^*    CuU 

liford  s  cafe,  S.  C.    And  judgment  Wai  ftayed. 

[24-  If  oiie  fays  to  another,  thw  art  a  bap  felto'u)^  and  hadjl  the  -^ys^^yw 
French  poxy  no  aftion  lies ;  for  perhaps  he  had  the  pox,  but  is  now  ^^^^^'^* 
cured  thereof,  and  no  body  Mrlll  now  avoid  his  company  for  that,  fiurvy  pocky 
Pafch.  6  Jac.  B.  between  AllEn  and  Smith,  adjudged.]  vtb^e,   it 

was  argued 
that  thefe  words  do  not  fiiew  any  intention  that  he  fpake  of  the  French  pox,  which  ought  to  appear -(*  by 
Ibihe  particular  clrcumtances  from  the  Words;  and  fo  held  all  the  court;  and  a  judgment  given  iit 
Briilol  Was  reverfed.     Cro.  J.  499.  pt.  7.  Mic'h.  16  Jac.  B.  R.  Huiit  ▼.  Jodes. 

Thou  art  a  wbore,  and  bejl  bad  the  French  pox.  Per  Glin»  thofe  words  are  aAioniblft.  a  Sid.  5* 
Mich.  1657.— S.  P.  without  the  word  (French)  cited  per  cur.  as  a£lionable;  becaufe  wh^n  (whore) 
is  accoupled  with  (pox)  it  is  apparent  that  he  inceoded  the  French  pox.     Sid.  50.  pi.  14. 

.         i  *  t  C  49<^  ] 

[25.  If  one  man  fays  to  another,  thou  art  a  bq/fard^getting  ro^,  Sty.  283. 

dnd  hadfi  a  hnfiard  at  Oxford,  and  a  pocky  rogue :  and  for  aught  I  ^\^IJ^^(*^ 
do  know,  thou  hajl  filled  my  bed  full  of  the  French  poxy  and  no  fuch  adjudged 
pocky  rogtte  fhall  lie  in  my  bedy  action  lies  j  for  all  being  laid  togc-  »«««»dinglf^ 
ther,  it  appears  that  he  intended  the  French  pox.     Trin.  1650* 
between  Blacb  and  Elliot,  adjudged,  this  being  moved  in  arreit 
of  judgment.    Intratur  Hill.  1650.  Rot.  6131] 

[26.  If  a  man  fays,  M.  hath  flolen  fheepy  and  Reynold  Nichpls,  M0.41S.  ^1. 
ty  compaSl  and  agreemetity  hath  takiH  a  fneadow  to  help  bifn  to  cloak  597*  S.  C. 
and  e/cape  from  the  felony,  R.  Nichols  fliall  have  aftion  for  thefe  J^^JJ^* 
words,  though  he  does  not  fay  that  he  had  notice  of  the  felony, 
for  the  taking  the  meadow  to  cloak  thfc  felony,  implies  as  mucm 
Hill.  38  £liz«    B#  R«  between  Nicuoi.s  ai^o  Badgbt,   ad« 
judBed#3 

0  •  «  ta?'  ^ 
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Crd.£«  4Stf«  [27.  If  a  man  fays,  J.  S,  n»as  rMed  by  perfms  umknemn^  ani  blt^ 
▼.  Hcnmi^-  *^'^  received  again  3  pieces  of  bis  cloth  of  the  tUnrf'^  andhearHh  nviib 
iley  s.  C.  ike  thief y  and  '^  I  receive  any  hurt  I  nvtil  charge  him  with  it,  no  ac- 
adjudged  for  tion  lics  for  J  -  S.  for  thcfc  words ;  for  a  man  may  receive  his 
^6vJt^-—  goods  taken  from  him  by  a  thief  without  being  in  any  danger ; 
Couidlb.  as  if  a  man  makes  fireih  purfuit  after  a  thief;  and  for  faying  that 
r"  -^-  '"^  a  man  bears  •  with  a  thief,  no  a£lion  lies^  Mich.  3^  &  ^9  Eliz. 
•  Fot.  68.^  between  Haw  and  HemnesLet,   Trin.   39  Eliz.  B.  R.   ad- 

H«U*i  cafe  S.  C.  adjudged  not  a^onable.^-»Noy.  57.  S.  C. 

[28.  If  one  man  fays  to  another,   ?•  S.  did  rob  me  of  a  cloak 

ana  a  groat ^  and  J.  D,  was  there  prejent,  and  did  carry  home  my 

cloak f  and  did  compound  the  robbery,  no  action  lics-for  J.  D.  for  thefe 

words,  fer  the  uncertainty.     Mich.  41  &  42  Eliz.  B.  R.  between 

Marsh  and  Dikes,  dubitatur.3 

Cro.E.  888.       [29.  If  one  fays  to  another,  thou  art  a  knave,  thou  hafi  received 

5!* Bolton***  J^^^^^  goods,  and  thou  didft  know  them  to  be  Jlolen,  no  aflion  lies  for 

s'.  c.  not     thefe  words  \  for  he  is  not  acccffbry  by  fuch  receit  without  an 

aaionabie;    aiding  and  comforting  of  the  felon.     Trin*  44  Eliz.  B.  between 

h^iTccwS    Dawes  and  Boughton,  adjudged.] 

them  as  baiUff,  or  lord  of  a  manor,  who  had  waifs  and  felons  goods.  ■  Yelr.  4.  Daw(oB*»  cafe* 

S.  C.  but  the  words  there  are;  thou  haft  bought,  &c.     And  adjudged  againft  the  plaiiUkT*  • 

Hh  i^y  bath  cut  my  pyrje,  and  he  kucwini  it  bath  rtctivtd  it.     Adjudged  adionable.     Crt>*  £•  877* 

pL  4.  Patch.  44  £l.a.  B.  R.  Cox  v.  Humphries. Cro.  £.  8S9.  pi.  4.  Trin.  44  EUa.  B.  R. 

this  cafe*was  moved  again,  when  the  words  were  alleged  to  be,  vis.  tby  icy  bath  tut  my  furfi,  sud  them 
hafl  }\cen>id  Ity  kMow'wg  iff  and  baf  the  rings  tnd  money  that  veere  there  in  tby  bttwdsf  therefore  I  ehsrge 
thee  tvitb  fet'cry.  Adjudged  not  aftiooabie ;  for  it  appears  not  that  the  purle  was  cot  fdonionfly,  and 
then  the  receiving  of  the  boy,  and  things  which  were  in  the  purfti  is  not  felony.  ■  S.  C.  cited 

Poph.  210*  and  Cays  that  fdr  the  words  (cutting  my  purfe)  no  a£kioA  lies  ;  for  it  is  not  ftlooy  onlefs 
taken  from  the  perfpo,  and  that  to  receive  It  is  not  felony  $  btit  it  vmt  fdblved  chat  the  laft  woeda  «er» 
a^iooable. 

Ton  have  bought  d  rean  Jh!en  borjo^  knoning  him  to  h$  fioltn*  Adjudged  a^ionable.  Godbk  157* 
pi.  a  I  a.  Mich.  6  Jac.  B.  R.  Brigg's  cafe. 

Shi  CMufid  L**oJervMnt  to  feal  emd purloin  30  •  .  •  snd  received  them^  and  fold  thenot  xohich  was 
the  eaufe  why  bit  mafter  broke*  tJpon  a  verdi^,  judgment  was  given  in  C.  B.  and  affirmed  in  error  i 
becaufe  ihe  is  chaiged  with  procuriog  felony,  and  icceiving  £>len  goodsk  AU.  5  Mich*  aa  Car* 
Hinacre  v.  Lemon. 

Tioa  art  a  knave,  and  a  fitting  knave,  and  bafi  reteived  fiolen  goods.  Winnington  molted  in  antft 
of  judgment,  becaufe  it  is  not  averred  that  the  defendant  knno  them  to  be  foien  goods,  and  per  cur.  it 
was  flayed.  And  Twifdto  fald,  albeit  they  had  averred  he  did  Mnow  them  to  be  ftoien,  the  adioA 
vouMnotJie.     Adjornatur.  a  Keb.  338.  pi.  4*  Pafch.  10  Car.  a.  B.  R.  Steveoton  ▼.  Higgtns. 

*  ^'bou  hop  reteived  ftoien  goods,  and  knew  the^  taere  ftoien*  A*  S*  ftole  them,  ami  thorn  ^oaft  parteier 
ntu:h  her.  Per  cur«  the  firft  words  are  not  a£bonable  ;  for  they  might  admit  of  a  juftiiiable  conftruc- 
tion,  as  if  the  goods  were  viaiv^\  but  the  lalt  were  held  fufficient  j  for  partner  vt'ub  her,  moft  in- 
tend partner  In  the  felony.     Vent.  18.  Paiich.  21  Car.  a.  B.R.  Anon. 

•[49»-'] 

Cro.c.  319.  [30.  If  one  fays  to  another,  being  a  feme-covert,  hang  ther^ 
pi.  13.  Pen-  iawd,  thou  art  worfe  than  a  bawd,  and  thou  keepefi  a  hotife  worfe 
Cooday  '  *^^  ^  bawdy-houfe,  and  keepeft  a  whore  in  thy  houfe  to  cut  my  throaty 
S^  c.  it  was  a£lion  lies  tor  diefe  words ;  for  it  is  a  great  uander.  Mich.  9 
agjefd  that  Car.  D*xR.  between  Benson  and  Goodach,  adjudged,  this  being 
plu^Jllnvd  nioved  in  arreft  of  judgment  where  the  baron  and  feme  brought' 
a-d  ke.fi  a  the  a£lion,  and  alleged  that  the  baron  kept  an  alehoufe,  being 
bawdy bovfe,  thereto  legally  licenfed  by  divers  juftices ;  but  the  court  had  no 
but'not'for    regard  theretOj  inafmuch  as  the  baron  and  feme  cannot  join  in 


an 
f 
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an  afiion  for  fuch  lofs,  but  the  baron  only  ought  to  have  die  <*ii><>s  on* 
aaion.]  •":?•  ?^*- 

•'  out  faying 

any  thing  more.     Aad  for  Uying,  he  kttpi  a  hMtfe  noprft  than  a  hawJj'btwfif  no  adion  Ues ;  for  it  U 
iiacertain  what  is  meaot  thereby.     Adjudged  for  theplaiotiflf. 

[31.  If  one  fays  to  another^  thou  art  a  cozening  and  cony^atcly*  See  (U.  t) 
ing  roguif  and  hcfi  cozened  me  of  ^oL  no  a^ion  lies  \  for  it  may  be  ?'•  *3-  ^* 
that  he  juggled  with  him.     Mich.  9  Jac.  B.  per  curiam.] 

[32.  If  a  man  fays  of  J.  S.  who  is  a  tradefman,  not  having  See  (ir.  a) 
any  difcourfe  of  his  trade,  thou  art  a  cheating  cozetting  knave,  am  J^*^*^*  ^*  ^* 
thou  haft  cozened  my  hujhand  of  500/.  no  a£tion  lies ;  for  this  (hall  there. 
not  be  intended  to  be  fpokcn  of  him  in  his  trade.  Mich.  1 1  Car. 
B.  R.  between  Needler  and  Symnel,  adjudged  in  arreil  of 
judgment,  after  a  verdifl  for  the  plaintiff.} 

[33.  If  a  man  fays  to  J.  S.  thou  hafi  forged  a  privyfeal  and  a  Jo.  325.  {4. 
comnuffion^  and  why  doft  thou  not  break  up  this  commij/ion  and  ferve  4«  S-  C.  a4- 
it  ?  {ianvLcndothecommi//!on  of  the  plaint^ )  an  aflion  lies  for  thefe  {"onaWc^ 
words  lipon  fuch  a  declaration  \  for  it  mall  be  intended  the  privy-  tot. 


cur. 


fcal  of  the  king  per  excellentiam,  and  not  the  fabric  of  the  feal  P'^tcrBwlt- 
only,  but  alfo  the  putting  thereof  to  fome  writing,  and  alfo  a  com-  cro.c.  326. 
miffion  of  the  king,  which  was  in  fome  matters  relating  to  the  pi.  9.  s.  c. 
plaintiff,  as  the  words  import  in  common,  difcourfe.  Mich.  9  ^^^  J^**8- 
Car.  B.  R.  between  Ball  and  Badgarlt^  dubitatur,  and  the  ^intiff/and 
poftea  ftaycd  in  arreft  of  judgment  \  but  after  judgment  was  given  BerkJey  a. 
for  the  plaintiff  per  curiam.  ]  fhTothc«. 

Hi  hath  forged  tbt  late  fueent  writ  $  adjudged  a&ionable,  and  affirmed  in  error.  Yelv*  146.  Mich* 
6  Jac.  B.  R.  WUihire^i  (aTq. 

[34,  If  a  man  fays  malicioUfly  of  J.  D,  he  hath  picked  my  pocket  Cro.C.  32T. 
qfjtlver  and  goldi  ct  dc  ulteriori  malitia  fua  (as  the  declar;;tion  Jijuj'^'^' 
was)  at  another  day  fays  of  him,  I  had  100/.  about  me,  and  he  picked  tionabie 
my  pocket  of  40/.  and  I  ivillindiSf  thee  at  the  fefftons,  and  make  thee  withoutqoe- 
hold  up  thy  hand  at  the  bar,  and  an  zddon  lies  for  the  firft  words  S'^|/^  ^ 
clearly,  and  alfo  for  the  fecond  words,  thej  being  averred  to  have  chaiges  him 
been  fpoken  de  fua  ulteriori  malitia,  and  to  explanatory  only  of  withaftio- 
the  firft  words,     Mich.  9  Car.  B.  R.  between  Penson  and  fng^'^j  the 
GooDACH^  adjudged  per  curiam,  this  being 'moved  in  arreft  of  words  have 
judgment,  damages  being  given  intire  for  all  the  words,  being  wfercnceUie 
Ipoke  at  feveral  days.]  other. 

Tom  and  G.  (the  plaintiff)  made  J.  S,  drank,  and  fuked  bUfoektt,  It  aaionable.  Keb.  691.  pi.  6. 
Pafch.  16  Car.  2.  B.  R.  Cerrard  ▼.  Lyon. 

Ten  are  a  fitk-fockrf,  yen  picked  my  pocket,  aid  tvik  avfoy  my  mcney,  ami  I  wit  jaflify  »>•  Not 
•aionablc.  a  Lev.  51.  Pafth.  24  Car.  a.  B.  R.  Watti  t.  Rymea.  ■  Vent.  213.  S.  C.  ac- 

cordingly ',  for  the  words  •  might  mean  only  trefpafs^anddo  not  neceflarily  imply  felony. — 3  Keb.  34. 
pi.  4.  Watts  ▼.  Grimes  S.  C.  accordingly. 

To  by  a  man  is  a  pick- pocket,  and  has  picked  my  pocket,  in  common  acceptation  is  aaionaUa. 
per  Holt  Ch.  J.  ix  Mod.  256.  Mich.  8  Ann.  B.  R.  in  cafe  of  Sicbbing  f.  Warner. 

[35,  If  one  faidto  another,  10  Jac.  that  he  faid  there  sr  no  r-  -a-  -| 
prince  in  England,  an  aftion  upon  the  cafe  lies ;  for  the  words  ^  FoL  69, 
have  not  fuch  an  intendment  as  if  he  had  faid,  the  prince  is  not  See7c7b) 
in  £ngland,  but  that  the  fuppofed  prince  which  is  in  England  is  pi.  %.  s.  c. 

O  O  3  no  C».J.4o6, 
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fi.  s.  s.  c.  no  pijnce.    My  Repoits>  14  Jac.  between  Lewis  and  W4LTU1 

pi.  I  •  S.  C.  and  all  the  juftica  beiides  Haoghton  held  deirly  that  the  wEtiion  Uei ;  fvit  being  allcf  ed  th^ 
he  fpoke  them  oa  purpofc  to  draw  hit  life  in  queftioat  it  <ha)l  be  takfn  in  the  worft  fenfe,  be  havii\g 
pleaded  not  guilty,  and  found  guilty ;  and  if  he  had  other  intention  he  would  have  ihc%m  it  by  way 
of  excule  \  and  that  nqt  (hewing  whan  he  fpake  thera,  Ip  not  material  j  for  the  plaintiff  alleged  that 
he  never  fpake  them,  and  that  the  other  never  reported  them,  and  fo  cannot  &ew  any  time  of  fpeaJc- 
ing  what  flevcr  was  fpoke  \  and  adjudged  for  the  plaintiff.  !■  Roll.  Rep.  444,  pi.  8.  S.  C.  fir 
tot.  cor.  the  words  are  afUonablc.  3  Bulft.  2^5.  S.  C«  adjudged  for  the  plaintiff. 

See  (C.  b)  [jg.  So  an  a£^lon  lies  in  this' Cafe,  though  there  are  Jkwral princes 
andV.  P.-l  ^^  England,  as  every  earl  is  a  prince^  and  fo  is  a  duke  and  marquir^ 
RoU.  Rep.  for  'when  there  is  a  dlfcourfe  Jtmply^  itfhall  be  intended  the  ksng^s  eldtjt 
445.  pi.  8.  j^n  per  excellentiam.  My  Reports,  14  Jac.  between  Lewu  and 
is!  p.*  J?r     Walter,  adjudged.] 

Poderidge,  quod  fuit  conceffum  per  Qrooke  and  MounUgue.  ■  3  Bolfl.  2a7-  S.  C.  and  S.  P;. 

iKcbrdingly.-.-i..Cn>.  J.  406.  413.  S.  C.  but  S.  P.  doeanot  appear. 

S.P.  exaaiy       [j  ^,  If  one  man  fays  to  another,  that  he  if  a  rM^  no  a&ion  upon 

ingly*c!^o  ^^^  ^*^^  ^*^  ^°'  ^^*5  >  for  it  might  be  that  a  proclamation  of  rc- 
£.878.pl.6.  bellion  ^as  granted  againft  him  out  of  the  chancery  or  ftar-cham- 
Er^^^B^  ber.  Mich.  40,  41  Eliz.  B.  R.  *  Emerson's  case,  per  curiam 
Fouliuin  v!  adjudged.  Mich.  40,  41  ^lizt  B,  R.  -f  Redston's  case,  per 
Rogers.—     curiam.J 

S*  C.  cites 

koU.  Rep.  417.— S.  C.cited  3  Bulft.  i6o.— *  Cro*  E^  621.  pi.  12.  Wells  v.  Hemmerfoa  S.  C.  the 
ivords  were,  r^ir  art  a  reM,  and  m  true  fuBjeff,  The  whole  court  held  thefe  words  not  adionable  ; 
for  he  may  bs  faid  to  be  a  rebel  upon  a  proclamation  of  rebellion  againft  him  in  an  Eogliih  court ;  aod 

adjudged   accordingly, S.  C.  cites  Si^.  132.  pi.  5.  in  cafe  of  Glanvill  v.  Guliy.     Pafch.  15 

Car.  2.  B.  R.  where  the  wotds  were,  th<fu  art  a  rehet  aga'mft  tbt  kingf  and  held  that  judgment*  be 
arrefted.  ' 

f  See  pi.  38.  S.  C. 

S'^SR^d*  [3S.  But  if  one  man  fays  to  another,  thou  art  a  rehely  and  alf 
fton^v!  EHot  ^^^'  **^  '^'  company  f  and  thou  art  not  the  queen* s  friendy  an  a£lion 
s.C. Fenner  upon  the  cafe  lies  for  thefe  words;  for  he  explains  his  inteif- 
bdd^"*^    tipn  by  the  lafk  words.    Mich.  40  &  41  Eliz.  B.  R,  Reoston's 

words  ac-        CalC.  J 

tiortable.     And  though  it  was  faid  to  have  been  adjudged  16  Eliz.  C.  B.  in  cafi;  of  Bqftard  t.  Petta, 
that  for  fsyingy  tbw  art  not  the  queen^  s  ff'n^'t  no  adion  lay  \  yet  they  faid  that  being  conjoined  with 
'  the  other  words,  all  that  Utf  thee  company,  thef  are  thereby  aggravated,  and  ihcw  hia  intent.     But  the 
other  jttftices  being  abftnt,  adjornatur. 

See  (G.  a)        f  jp.  If  T.  the  parfon  of  the   pariih  pf  D.  warns  the  p^- 

'and tiie^"  ^'  ^ftiioners  to  come  to  church  to  give  Qod  thanks  for  the  dclivcr- 

jMtes  theic«    ance  from  the  gunpowder  treafon,  and  S.  fays  to  him,  that  be 

will  not  come  fo  church ;  upon  which  T.  fays  to  him,  thou  art  m 

true  fubjeH  to  the  iing,  no  a£iion  lies  for  thefe  words.;  for  thJB 

word  (true)  is  uncertain,  inafmuch  as  no  man  is  fo  true  as  he  ought 

to  be;     Mich.  5   Jac.  B.  between  Smith   and  Turner,  per 

t  [493  ]    curiam.] 

♦Paim.410.  [40,  If  one  fays  tq  another,  thou  didji  keep  Fjulkenev  the  jefuiM 
theplafntiff  ^  ^^J'  ^Hf^%  knoii^ing  him  to  be  a  jefuity  an  a£lion  lies  for 
had  judg.  thefe  X  words,  though  it  does  not  appear  whether  Faulknfr  wis 
»«^*'— '  born  within  the  dominions  of  the  king,  as  the  ftatute  27  Eli^« 
^""c  ad  ^'  limits,  not  tha^  he  received  him  after  the  making  of  the  ftatute^  ^ 
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for  they  (hall  be  fo  intended,  the  words  having  a  violent  pre^  j«<^  ac 

fiimption  of  flander.     Pafch.  i  Car.  B.  R.  between  Sir  Simon  J^^JfljJ^* 

*  Clarke  and  Loggin  adjudged,  this  being  moved  in  arreft  of  adjttd^ed'acl 

judgment ;   and  Hill.  9  Jac.  B.  R,  Rot.  1439.  between  f  Flint  cardingiy— 

AND  Smith  adjudged  in  point,  where  it  was  faid,  that  he  rt-  5^  q^  ^* 

reived  fuch  a  one  who  was  a  femttiary  priefi^  knowifig  him  to  be  a  thn  cafe  was 

feminary  priejl.    Mich.   1 6  Jac.  B.  R.  between  Sir  John  Len-  f^^*?"*^* 

THALL    AND    ANDREWS   adjudged.     He   did  entertain   and  often  gtiriwS" 

harbour  in  his  boufe  one  St.  Jobny  and  others^  knowing  them  to  be  fays  it  is  ac. 

Romtjb  priefts  s  and  Sir  John  LeuthalJ/a//  be  indiBedfor  it.     And  ^"^j/?! 

after  the  defendant  malicioufly  procured  a  bill  of  indi£tment  to  ooc^fdoDv  to 

be  drawn  and  ingroiTed,  and  to  be  preferred  to  the  juftices  of  lodgeajefuit* 

gaol-delivery,    containing  this   matter,   and  publifhed  diat  he  ^**"* 

would  prefer  it  to  them,  though  it  was  laid  in  the  declaration  siuics  or 

that  the  plaintiff  was  marihal  of  the  marihalfea  of  the  king's  Gregory  de 

bench,  and  thereby  might  have  the  cuftody  of  fuch  priefts ;   yet  ^"?*» 

xnafmuch  as  he  faid  he  (hould  be  indided  for  it,  he  ihewed  fcaadai  to 

that  he  did  not   intend   a  lawful  harbouring  of  them.     And  )oi%etiiaii. 

judgment  was  given  for  the  plaintiff.     Intratur  Trin.  16  Car.  -00.^*^* 

Rot.  350,]  Pafch.  10' 

Jac.  B.  R. 
S.  C.  a4)u<^S^  aOionable— S.  C.  cited  Jo.  68.  in  the  cafe  of  ClailEe  t.  Loggin;    and  (ays, 
that  upon  producing  the  roll  in  court^  judgment  in  the  principal  caie  was  gif  en  for  the  plaintiff. 
Lac.  1.  cites  S.  C.  accordingly. 

[41.  If  one  fays  to  another,  thou  art  a  perjured  fellow^  for  thoti  Sep  (F.  a) 

wajl  for/worn  before  the  lord  bi/bop  of  Norwich^   no   a£lion  lies  ^^,*  ^^f* 

for  thefe  words,  becaufe  he  does  not  fay  this  was  in  the  court  ties  fur  le 

o<  the  bifhop,  and  fo  uncertain  whether  it  was  perjury ;    and  it  ^*fc»  ?*• 

ihall  not  be  intep,ded  to  have  been  in  his  court.     Mich.  15  Jac.  i^^'gf 

£.  R.  between  Keblb  and  Page  adjudged,  in  arreft  of  judg*  contra,  that 

mcnt.1  aaionnpon 

"*  the  cafe  lies 

for  calling  the  plaiotiflT  falft  perjured  man.  ■  Cro.  J.  436.  pi.  5.  Pagev.  Kehk,  S«  C  but  there 
the  la(l  words  are,  fcjivorn  In  the  k'tjbtp  0/  N.*x  court  \  and  y^t  adjudged  that  the  aAioo  did  not  Jiie. 
But  Cro.  E.  297.  pi.  5.  Pafch.  35  Eliz.  B.  R.  Lee  v.  Secombe,  it  was  held  adioaahle  for 
faying,  he  nost  falfily  firjworn  in  the  eourt  rftbe  hljbep  tf  Ex^m  at  Bxtm^  though  it  waa  okjcQedthat 
(court)  might  mc^n  pie  biihop*s  yard.  It  was  laid  ihat  the  ccpn  knows  that  cverj  biikop  has  his 
c^niiftory  courts 

[4^1.  If  one  fays  to  another,  thon  wqft  forfwom  in  the  court  of  ^■^—  \ 
%  requejtsy  an  aftion  upon  the  cafe  lies,  between  t  ^^'  70. 

Brooke  and  Doughty,  cites  Hill.  40,  41  Eliz.  B.  R.J  '      ^1    -' 

pi.  17.  S.  C.  and  dieiwiflft  there. 

[43.  If  one  fays  of  another,  thou  art  a  forfwom  ftlhw^  and  I 
ivill  prove  thee  one ;  for  thou  fettefl  thy  hand  to  a  bond  of  mine y  and 
fwore  nayy  no  adion  lies  for  die  uncertainty.  Mich.  15  Jac. 
fi.  R.  between  Sekjeant  and  Clarke  adjudged.] 

[44.  If  one  fays  to  another,  thou  wajf  firfwom  and  perjured  in 
2  cr  3  articles  in  a  fuit  between  me  and  thy  daughter  in  law^  and 
thoujhouldfi  lofe  thy  ears  for  it,  and  fbouldjl  come  from  London  like 
ft pollardy  an  a£^ion  upon  the  cafe  lies  for  thefe  words;  for  it 
$ippears  tha^  he  intends  a  perj'ury  in  a  court  of  record,  fur  which 

P  o  4  h^ 
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he  ought  to  lofe  his  ear8«    Mich.  15  Jac.  B-  R^  Goi>Dlftl>  Aim 

Hampton  adjudged,  as  to  the  words.] 
Cro.  E*  *  [45.  If  one  uys  to  another,  that  he  hath  delivered falfi  evidence 

^4.  pi.  %$.  ^f^  untrutbi  in  his  anfwer  to  a  hill  df  J,  S.  in  the  chancery^  no 
Slit*.  Brawn  si^^ion  lies  for  the  uncertainty  \  for  many  things  in  a  bill  are 
V.  Michael,  not  material  to  the  matter  in  variance ;  and  therefore  if  the 
tiie^*^^  party  does  not  anfwer  truly  as  to  them,  he  is  not  puni(bable  for 
lieidnotac  peijury ;  and  perhaps  he  intends  fuch  matter*  Mich.  38,  39 
tionabie.  £liz«  B.  R*  between  Michel  and  Brown  adjudged  in  a  writ  of 
E.  coo.^u'  crr°''>  *"^  ^^  judgment  given  in  bank  to  the  contrary  reverfed 
40.  Brown    accordingly.] 

▼•  Michely 

S.  C.  and  all  the  court  (abfente  Gawdy)  agreed  the  wordt  not  alienable ;   and  je^vrfied  the  jodsraenC* 
Noy  36*  S.  C.  and  the  words  held  in  6.  R.  not  adionable,  becaufe  he  did  tot  Jay  bcdtfn/erei 

mntnubt  in  matter  of  JuhJUnce^   and  fo  ret-erfed  the  judgment. >■  Palm.  65.  Mich.   17  Jac 

Arg.  citea  6it>wn*s  cafe,  38  EUx.  where  the  wordi,  be  delivered  am  untruth  in  the  chancery  in  n  ■»- 
t^rinl  canfe,  were  adjudged  a^ionable.— — 2  Roll.  Rep*  145.  Arg.  Hill.  17  Jac.  cites  S.  C.  that 
the  woidi,  he  delivered  untrutbi  in  ^  material  thing  in  bis  anfwer  in  chancery^  were  adjudged  a&iooable* 

(F.  a)  pi.  ^^g.  If  one  fays  to  another,  thou  art  a  forfworn  taan\    I  will 

"■        •     teaeb  thee  the  price  of  an  oath,  and  will  fet  thee  on  the  pillory^  aa 

aAion  upon  the  cafe  lies  for  thofe  words ;    for  this  Ihall  be  in- 

t^ded  fuch  a  forfwearing  for  which  he  (hall  ftand  in  the  pillory^ 

and  not  any  voluntary  oath.     Hil.  41  £liz.  C.£.] 

A  Bulft.  81  •       [4^.  If  one  fays  to  another,  thou  haftjlolen  my  woody  and  I  will 

Stamp  S.C.  ^"^  ^^  adion  of  felony  againft  thee^  an  adiion  lies*    Trin.  11  Jac* 

.ihe  point' of  B.  R.  betwccu  LiFORD  AND  Stamf^  pcr  curiam»3 

the  words 

wat  not  agreed  whether  aAionahle  or  not ;   but  becaufe  the  declaratioD  wat  nnceitain,  the  judgment 

VB9  given  againft  the  plaintiff. 

C^e,  &c.  for  thcfe  words,  you  fete  my  box^woody  and  1  w'lii  prove  it,  Adionable,  becauie  they 
tend  to  difgrace  the  plaintiff  by  an  imputation  of  felony.  %  Salic.  695.  pi.  6.  Mich,  a  Ann.  B.  R. 
Biker  V.  Pierce.  6  Mod.  23.  S.  C.  adjudged  per  tot.  cor.  for  the  plaintiff.  —         .  1  Lo«4 

Kaym.  Rep.  959.  S.  C.  adjudged  for  the  plaintiff,  notwithttanding  tlie  opinion  m  Cio*  J*  j66« 
JUow  V.  Saunders,  to  the  contrary* 

ThnuJloUJI  j^^g.  If  one  fays  to  another,  thou  hqfiftolen  my  wood,  an  adion 
%ras  fiiid  by  ^P^"  ^^  ^^^^  ^*^*>  bccaufc  it  cannot  he  intended  growing,  for 
nttttoAj.2  arbor  dum  crefcit,  &c.  My  Reports,  11  Jac.  Liford  v.  Stamp^ 
RoU.  Rep.  per  curiam.  Trin.  5  Jac.  B.  R.  between  f  Litchfield  and 
bTen  ^^''^  Saunders.] 

judged  by  them  to  be  a^ionablc  in  Coggins*s  cafe ;  but  that  the  words,  thou  ftoleft  my  wood  out  of 
tnyfieldy  were  not  aftionable;   and  Winch  J.  faid,  that  In  Coggbs's  cafe,  he  was  of  opinion  that  the 

words  were  not  a^ionable ;    but  the  court  were  againft  him. tb^  bnfi  foloninufy  taken  aey  'wooj^ 

is  aflionable;  fbr  unlefs  it  was  wood  cut  down,  he  could  not  bare  faid  ^loniouily  talten.  And  ad<- 
judged  for  the  plaintiff  by  Aoderfon  and  Beaumont  contradicente  WalmHey,  and  Oven  abfenle.  Cro« 
£•  471.  (bis.)  pi.  31.  Pafch.  3S  Elis.  B.  R.  Anon. 

7beu  baft  floUn  a  load  efbcp-poieSf  was  ruled  adionable ;  for  it  fliaU  be  intended  that  they  wat  cnt 
down  before,  otherwife  they  could  not  be  called  hop- poles,  or  that  he  could  otherwife  fteal  than.  Cio. 
£.  225.  pi.  9.  Pafch.  33  £Ua.  B.  R.  Guildeflew  y.  Ward. 

f  Cro.  J.  166.  pi.  5.  Lot.  Sanders,  S.  C.  adjudged  without  argument  for  the  plaintiff}  fbrtt 
ihall  be  taken  in  the  worft  part.  And  wood  is  to  be  intended  of  that  which  is  cut  down>  acoording  to 
the  ancient  rule  of  arbor  dum  crefcit,  lignum  dum  crefcere  nefcit.  S.  C.  cited  Cro.  J.  674.  in 
pi*  7.  by  the  name  of  Child  ▼.  Suiders.— -^Ti^ov  art  a  tbievijb  rogue,  and  baft  ftolen  my  moody 
Brampf^cn  Ch.  J.  conceived  the  words  a^^ionable  fbr  the  reafon  above;  Se  adjomatnr.  Mar.  sit. 
pi.  148.  Trin.  18  Car.  B.  R.  Paulin  v.  Forde.  ■       Godb.  340.  in  pi.  43*^  Arg.  cites 

Hill.  3  Jac.  B.  R.  Roberts  v.  Hill,  where  it  was  adjudged  that  thofe  words,  sbw  baft  ftolen  my 
noood,  were  not  aAionable,  becaufe  it  might  be  wood  ftanding,  and  tljfiO  the  CttttlDg  904  tasiog  it  awa| 
ieaot  felony  fapit  trefpafs.<^--S*  €#  ciud  %  HpU*  Rep*  X43« 

Th« 
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^fhe  cafe  of  hem  t.  SaiKkrt,  Cro.  J.  i66»  wai  cited  by  ferjeant  Damdl.  tJA.  Raym.  Rep.  960. 
but  Powell  J.  fald  the  later  books  are  contrary,  and  that  be  would  ftick  to  the  later  authoritiea,  beii^ 
grounded  on  (o  much  reafon.  And  Gould  J.  faid  that  Mich,  xo  Car.  i.  it  was  adjudged  that  thefe 
words,  thou  hail  ftole  my  wood,  were  a^ionable.  — So  tbou  ht^  fioieti  my  t'vmbtr  is  a^ionable  ;  for 
it  Aall  not  be  intended  of  ttees  growing,  becauie  they  are  thea  tmiber-trees.  Noy  1 14.  Short^s  caife. 
.  Thu  bah  pdtn  at  much  vfood  and  tMtr  at  is  wortb  20  x.  Verdifi  found  the  words  with  tbio 
addition,  foff  wef  landlwd^t  grounds, )  Adjudged  for  the  plaintiff,  for  the  additional  words  do  not 
qualify  the  nrft  wroids,  for  timber  implies  Its  beijig  fevered  from  the  foil;  per  tot.  cur.  Yeiv.  152*' 
l^afch.  7  Jac.  B.  R.  Higges  v.  Auften.— S.  C.  cited  Arg.  1  Bulft.  82. 

*  A»  Iff  the  night  time  didfieal  my  vtood  and  cahs,  and  hutlt  bis  boufe  with  them.  The  court  agreed 
that  this  intended  wood  felled,  efpeciatly  the  defendant  being  found  not  guilty  as  to  the  oaks.  And 
judgment  for  the  plaintiff,  albeit  the  word  thief  was  not  in  it.  %  Keb.  26  j .  pK  i  x.  Mich*  19  Car.  %• 
£•  R.  Alfop  V.  Taylor. 

[49.  If  one  fays  to  another,  thou  art  a  thief ^  for  thou  haft  flolen 
a  had  of  turves,  an  a£lion  liesj  for  they  are  not  called  turves  till 
they  are  cut  from  the  earth,  and  dried.  Mich.  9  Car.  B.  R. 
between  Dolman  and  Young  adjudged^  this  being  moved  in 
arreft  of  judgment.] 

[50.  If  one  fays  to  another,  thou  art  a  corn-dealer,  and  hafl  J*«  *e^ 
J^olen  my  corn  of  my  land,  no  adlion  lies ;   for  it  might  be  that  he  -fj^^^/^ 
intended  com  growing.    Hill.  5  Jac.  B.  per  curiam.]  my /elds  a» 

it  vjorth  9  0r 
10  s.  It  was  moved  that  this  might  be  intended  ftaoding  com,  and  then  the  talcing  is  not  felony,  and 
16  not  a^ionable.  The  court  doubted,  and  would  advife.  Cro.  J.  457.  pi.  a.  HiU.  1 5  Jac.  B.  R. 
jUfia  T.  Fitch« 

f5l.  If  one  fays  to  another,  thou  art  a  thirf',  for  thou  hajlftolen  CK>.E.4ig. 

half  an  acre  of  my  corn,  no  a£tion  lies  for  thel^  words ;  for  it  may  caftlSnanT, 

be  that  he  intended  corn  growing.    Mich*  379  38  Eliz.  B.  R,  Hobbs,s.p! 

adjudged.]  I?l^°"  *" 

oe  o.  C  ad^ 
judged  for  the  defendant,  for  no  one  will  intend  it  com  fevered.— ->Mo.  396.  pi.  516.  S.  C.  ad- 
judged not  aAionable.— Ow.  57*  S.  C.  adjudged  accordingly.  ■  S»  C«  cited  by  the  name  of 
Hobb*s  cafe,  a  Bulft.  Si.  Arg. 

[52.  If  one  fays  to  another,  thou  hafl  ^  felonloufly  fiolen  my  com.  But  faying 
an  adion  upon  the  cafe  lies,  though  he  does  not  (ay  that  be  ftolc  ^1^^*!^* 
it  out  of  his  bam*    Mich*  8  Jac*  B.  per  2  jullices.]  iog  ipoken  ' 

generally,  is 
not  aAionable;  for  It  might  have  been  growing,  and  then  it  had  been  only  a  trefpafs.  Poph.  129.  per 
cur.  obiter.     Mich.  15  Jac.  Lat.  176.  S.  P.  accordingly,  per  Jfonci  J.  Arg. 

*lbeu  baftJIoUn  my  f«ni,  and  carried  it  to  market  ^  is  adionable ;    for  it  fhalfbe  intended  according  to 
the  common  fcnfe,  via.  com  in  the  bam,  nor  in  (heaves,  whereof  a  quantity  cannot  be  taken,  and    ' 
^carried  to  markeb    Cro.  J.  442.  pi.  i6.  Mich.  15  Jac  B*  R.  Turner  v.  Champion* 

'I*  See  pi.  4S.  in  &e  notes  there* 

[53.  If  one  fays  of  another,  he  fide  corn  from  mafter  Kays,  an  Cm.  j.  673, 
a£lion  lies  for  thefe  words.     Mich.   2i  Jap.  B.  R.    between  bot^jl*^ 
Smith  and  Ward  adjudged,  this  being  moved  in  arreft  of  words,  i>r» 
judgment^  '  »*/*/",/er  ha 

•  IMfioltn^ 

*  Off.    Adjudged  for  the  plaintiff*,  and  affirmed  10  euor.   * 

[54.  If  one  fays  to  another,  thou  haflflolen  myfurfe,  no  zQiiovi  Sec  (R.  a) 
lies ;   for  it  may  be  well  intended  that  he  means  furfe  growing,  jj^j^^^'  ^* 
Mich*  9  Car.  B.  R.  faid  to  be  adjudged  in  one  Gilbert's  case,  notes  there. 
in  the  common  pleas.]] 

[55.  If  one  fays  of  another,  he  is  a  thief,  and  flole  a  pye  out  of  r  i^^  ^ 
John  Barham's  houfe,  no  aCtipn  lies  for  thefe  words,  becaufe  it    FoI.  71. 

II 
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is  uncertain  what  manner  of  pye  he  intended ,-   for  perbstns  V 

intended  a  bird  fo  called*     Mien.   15  Jac.  B.  R.  between  dtajb- 

BACK  AND  Westoni  per  curiam,  in  arreft  of  judgment,  and  the 

poftea  ftayed  accordingly.] 

t^^sfc.         [S^*  ^*  ^^^  f*y*  ^°  another,  thu  art  drunk^  and  IJball  nrifer 

•freed  that     hold  tip  mj  hand  at  the  bar  as  thou  haft  dane^  no  aAion  lies  ;   for 

•ftion  lies      Jt  may  be  that  he  held  iip  his  hand  for  drink,  and  not  for  felonj. 

J^  J  "*    Mich.  7  Jac.  B.  between  Simpson  and  Warters,  adjudged.] 

hA^  that  if  he  bad  inAfirfdonj^  yet  it  would  not  be  aftioBable  j  for  many  honeft  mea  art  airaipncd* 

r  496]  [j;7.  If  one  iays  ta  another,  thou  art  a  knave^  and  £dft  con/hit 
to  the  taking  of  a  20/.  piece  ot^t  of  J.  S»'x  pockety  no  a£lion  lies  for 
thefe  words,  becaufe  it  does  not  appear  that  he  intended  a  felo* 
liious  taking  thereof.  Pafch.  ik  Car.  B.  R.  between  Deeks 
AND  Bagly,  per  curiam,  in  arreft  of  judgment-] 

?**^s**c'  f-^^'  ^^'  ^  ™^^  ^y^  *  phyfician,  be  iatb  killed  J.  S.  in  the 
SjXed  not  Old  Jewry  ivith  ph]fuy  luhich  ph^ic  was  a  pill^  ani  Dr.  Atkins 
a<tionabicy  and  Dr.  rz6^f  found  the  vomit  in  bis  mouthy  no  aclion  lies  for 
^  Po^ha^  thcfc  words ;  for  if  a  phyfician  gives  medicines  or  drugs  to  his 
butOe^h  patient,  to  the  intent  to  recover  him  from  his  fickne&»  yet 
•  contra,  and  though  the  patient  dies  after  the  taking  thereof,  Ac  phyfician 
Sf*t^  T'  *^  "®^  punifliable,  inafmuch  as  it  does  not  appear  that  he  knew 
Fopham  and  the  medicines  to  be  contrary  to  the  nature  of  the  difeafe,  and 
Fennerheid    fo  he  did  it  not  malicioufly.     Mich.  40,  41  EliZi^  B«  R.  between 

^w»8  had*    ^^^  ^^^  MuMFORD,  adjudged.] 

^en^  that         [But  it  had  been  otherwife  if  he  had  faid,  that  he  admimftered 

$t  fainter  &  medictnes  that  he  knew  to  be  contrary  to  the  difeafey  ksf^c.     For  an 

a^Xt^ni    *^^^^  *'^*  ^<^^  ^^^^  words.    Mich.  40,  41  Eliz,  B.  R.  between 
fhyfic  to       PoE  AND  MuMFORD,  per  cur.] 
V.  5.  u  kin 

3fM,  the  words  had  been  a^Honable,  becaufe  that  touches  kim  in  his  profe^loB* 

Saying  to  a  furgeou^  who  had  had  one  M.  under  his  care,  and  who  is  fince  dead,  tnd  of  wiioA 
there  was  then  a  dtfcourft,  thou  dUji  kW  Mr,  Af^  thou  JUJI  kill  t'lm^  was  hdd  adioaa^ble  fay  3  judges^ 
■nd  dut  without  alleging  that  h;  Was  a  furgeOn  at  the  time  the  wocdS  were  fpokea.  Wiu  69.*Mklu 
3  Car.  C.  B.  Watlua  v.  VanderlaJh. 

Cro.l.SS9.  jij^g.  If  one  fays  to  another,  thou  haft  committed  burglarj  im 
i^^fudged  ^f^^i'^g  ^*^  baitfiy  andjlcaling  his  goods^  v\o  af^ion  lie$ ;  for  it  i$ 
not  aaion-  not  known  whofe  houfe  or  goods  he  intends,  there  being  no  di£» 
able  i  and  courfe  of  any.  Trin.  44  Eliz.  B.  R^  between  Bro wx  and  St. 
tX^^'  John,  adjudged.] 

may  be  a  titfpafs,  and  not  felony.  S.  C.  cited  Comb.  247.  Pafch.  6  W.  &  hL  ia  B.  R* 

Arg.  but  the  court  thought  it  was  a  llrange  refoiution. 

A.  hatb  (5o.  That  thief  A,  has  JloUn  away  my  gpodsy  and  delivered  Aim  i^ 

^illVZ^^  A     Aaion  lies  not  for  B.     For  the  words  do  not  charge  him  as 

fuch  £»//*,  acceflbry,   it  not  appearing  by  what   is  faid  that  he  had  any 

(nam»ng  noticc  of  the  ftcalinff.    Dal.  42.  pi.  2.  4  Elit.  Anon* 

B*  (the  ^laintiflf)  vfas  prtvy  and  cenfinting  tlnreto\    adjudged  a£lionable}    for  B.  is  accufed  of  bciflf 
acceiTory.     Cro.  C.  236.  pi.  z8.  Mich.  7  Car.  B.  R.  Mot  v.  Butler. 

S-  C.  cited  (J J.  He  hath  counterfeited  my  lord  of  Lncefter^s  h4nd  t9  a  iHter 
mi\x^^'  #fdi«/?  the  bijbqp  of  London^  for  vshch  be  was  cominitted  /*  /Ar 
r '  marlba^. 
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^r&al/ea.  3  Le.  231.  in  pi,  313.  cites  it  M  held  not  a^on-  ^l'**  B.  R. 
jiblc  in  the  cafe  of  Brook  V.  Doughty,  Se'tirt"* 

tlteit  were  of  the  lame  opinioA* 

62.  7ifo«  ort  a  forger^  and  art  fuedin  the  Jlar^harnber  for  goinv 
hy  one  Sedge.  Adjudged  for  the  plaintifT;  for  forger  is  intended 
of 'fuch  thing  of  which  forgery  might  be^  and  to  be  fpolen  ip 
ilie  word  part ;  and  by  faying  he  is  fued  in  the  ftar-chamber^ 
this  aggravates  it  that  he  djd  fuch  forgery,  for  which  he 
IS  fuabie  there.  Cro.  £•  296.  pi,  i,  Pa^h.  35  £liz.  B.  R. 
Munday  v.  Cordal. 

63.  There  never  nvas  a  purfe  cut  nvithin  2  miles  of  Welling'-    [  ^gm  t 
horough,  hut  thou  had/i  thy  part  in  it.     Adjudged  actionable }    for  S.  c.  cite4 
they  ihaU  be  taken  to  be  fpoken  in  the  worft  fenfc,    Cro.  E.  342.  ^*  ®"^ 
pf.  11.  Mich.  36  &  37  Eliz.  B.  R.  Boll  v.  Roane.  '♦^^ 

'  64;  Se  Wof  one  of  them  that  broke  JP.'s  hou/e,  and  did  take  and  carry 
Cwaypart  of  the  money  that  nuas  flole^  not  a£lionable  ;  for  it  may 
be  intended  that  he  broke  the  houfe  upon  jult  caufe,  and  brought 
the  moijey  to  another  place  upon  jult  caufe.  Cro.  £.  672. 
pi.  33.  Fafch.  41  Eliz.  C.  B.  Anon. 

6  c.  M.  was  robbed  of  i^oL  and  100  marks  worth  ofphtf,  and  Bnlft*  147^ 
J.  and  S.  had' it i  and  JorHhat  they  will  be  hanged.    The  court  at  ^»"«  "»* 
firft  doubted,  but  afterwards  refolved  that  action  lies ;  for  taking  Loridiif , 
•till  the  words  together,'  they  (hall*  be  intended  fpoken  in  the  s*  c.  vA 
worft  fenfe,  viz.  that  the  plaintiffs  were  a£tors  in  the  robbery,  {J^?'"}^ 
and  the  rather  it  being  faid  that  they  will  be  hanged  for  it ;   and  tiff  by /©tl?* 
adjudged  for  the  plaintiff.    Cro.  J.  302.  pi.  i.  Trim  10  Jac.  jo<isai  init 
?.  R.  Jx.ng  V.  King.  '  f^-J- 

doubted.  ■  S.  C.  cited  by  Eyre»  Comb.  132.  bat  Holt  Ch.  J.  faid  he  thought  the  words  were 
aQionable— Cro.  J.  331.  pi.  la.  King  ▼•  Bagg,  S.  C.  It  was  held  that  die  worda  of  them- 
Iclfcf  are  not  adtonabte,  and  that  faying  (they  will  be  hanged  for  it)  do  not  inforce  the  firft  woidi^ 
«nd  therefore  the  judgment  was  reveiied  in  the  exchequer-dMmbcr.— -Jeok.  339.  pi.  9a.  S.  C.-*— 
S.  C.  cited  accordingly  Palm.  63. 

66.  A£tion  on  the  cafe  was  brought  for  thefe  words,  I  have  Hob.  305. 
matter  enough  againft  thee  /  for  John  Halden  hath  found  forgery  p^^^' 
againft  thee^  and  can  prove  it  i    and  after  verdi£t  it  was  refolved  winde,  * 
by  the  court,  that  the  words  are  too  general,  and  will  not  main-  S*  c.  ad« 
tain  an  action,  no  more  than  if  he  had  faid  that  another  had  iafo^j^ 
forged  a  warrant ;  for  it  might  be  a  warrant  for  a  buck,  and  this  there  betof 
Is  not  a  right  affirmative.    Hutt.  41.  Mich.  i8  Jac.  Powell  v.  «;  certainty 

«r,_i  **  "  of  what  the 

lorgety  vns* 
««— ^Hob*  317.  pi.  398.  S.  C«  accordingly.    1    S.  C.  cited  Comyn^t  R^.  a6i.  Arg.  in  pL  144. 

6*].  He  hath  got  the  pox  by  a  yellow4)aired  wench  in  Moorfields^  Ler.  so5. 
and  it  will  coft  him  10 1,  if  he  efcapes  with  his  life  ;  adjudged  a£Hon-  jj^*  ^* 
able  upon  the  flrft  words,   and  they  reje£led  the  laft.     And  s.  c.  Ynt 
Twifden  J.  took  a  difference  between   the  words  (got)  and  «entiooa 
(caught)  the  pox,  and  that  the  firft  means  the  French  pox.  ^J^f^ilf 
Sid;  324.  pi.  3.  Pafch.  19  Car.  B.  R«  Lym  v.  Hockley.  adjud^  ac- 

tionable; 

and  Twifden  and  Morton  J.  held  that  fo  it  would  be  if  the  words  had  been^  that  he  got  it  of  a  mZ/aw. 
Mivtf  «pi9arM.— 1  Kcb.  iSi.  pi.  5.  Hoddey  v.  Limbe,  S.  C.  a^ndgedfor  the  ptaintifr,  jufi,  ^, 
^— *Ibid.  183.  pi.  14.  Ljfflbc  v«  Hockley,  S.  C.  adjudged* 

6i.  She 
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68.  She  caufed  L*s  fervant  to  Jleal  and  purUin  30  ',  ^ 

received  them  and  fold  them^  ^Mcb  nvas  the  caufe  why  his  najtr 

broke*      Adjudged   aftionable,   and  affirmed  in  error,  becaufe 

charged  wijdi  procuring  felony,  and  receiving  ftolengocxU.  AIL  5. 

Aflich.  22  Car.  B.  R.  JEIinacre  ▼.  Lemon. 

t^f^m  my        (jp.  y^w  hnjl  Jiolen  as  much  lead  out  tjfmj  ma/lei's  houftasis  es 

ta/onabte-    ^^S  ^  ^  houfe.    It  was  moved  in  arreft^  &c.  that  it  might  be 

per  Dode-'    Icad  fixcd  to  the  freehold,  and  be  the  covering  of  tbe  bode, 

'*ir^ft  ^8^*  ^"*  f  ^^  ^"^*  ^^  *^^  words  had  been,  Jlole  off  the  boufe^  it  might  be 
^       *   ^'  fo  intended  ;    but  the  words  being  out  of  the  houje^  it  muft  be 

intended  lead  lying  there.    Lev.  156.  Hill.  16  &  17  Car.  2. 

B.  R.  Ering  v.  Street. 

70.  A£lion  for  thefe  words,  ym  are  a  firger  (f  hnis^  tfuim 

UJher  of  forgery^  and  fue  upon  forged  bonds*     The  jury  fbmid  the 

defendant  not  guilty  as  to  the  firft  words.     Refoived  that  thekft 
1 49^  ]    words  were  nqt  a£iionable,  it  not  being  laid  that  he  knew  of 

the  forgery.    Vent.  3.  Mich.  20  Car.  2.  6.  R«  TwilletoQ  t^ 

Hobbs. 


sT/rC^S      (^'  *•  ^)     Words  relating  to  the  Government. 

38,  39,  40» 

I.    rZjE  is  not  the  queeti*s  friend*     Adjudged  not  a£lioaaUe« 
-*^  Cxo.  E.  a68.  in  pi.  5.  Arg.  cites  1:6  Eliz,  Burfted  n 


I  am  put  out 
of  the  par- 


sonage- p     1^ 

the  fftrQily  who  it  mtbtr  fbt  men$  frUnd,  nor  a  tmt  fihjtB*  v  Adjitdgei  not  iflinntfr  €>»• 
£.  16S.  pi.  5.  Hill.  34  Elis.  6.  R.  Fowler  v.  Afton. 

7htu  art  an  enemy  to  the  fiate*  Adjudged  adliooable,  and  affirmM  in  error;  lor  tbey  odinC 
li^ve  any  good  conftruAiofty  bat  are  very  flonderous.  Ceo.  £•  6os*  HUU  40  £lis.  C  B.duvtErn 
I'eter. 

Be  u  dijaft^edto  thcgp^tmrntnt^  being  fpoke  of  a  infike  nfptacu  and  ke  tfacfenpOB  tmd^  " 
fhe  commiUion,  was  adjudged  adionable  in  the  court  of  excfafi^(ier»  and  nffirmed  in  the  odieqis- 
chani^r ;  but  was  afterwards  reverfed  in  the  houfe  of  lords.    Show*  Pad.  Galea  ia«  Divali«  Pno* 

$ee  (0.  a.)  2.  Thou  fervefl  no  true  fuhjeB^  being  fpdcc  to  a  fcnrant  of  the 
I^ITT^  pUintiff,  was  adjudged  a^ionable,  becaufe  it  was  flicwntfcathc 
336.  pU  was  z  jtiftice  rf  peace^  afid  a  deputj-lieuteaant^  and  near  infimatt 
469-  Trin.  the  queen*  Cro.  J.  202«  m  pi.  i«  cited  as  the  cafe  of  Sir  W. 
I!  c' Wray  Walgwc  v.  Agas. 

thought  the  words  00c  afUonable  of  therafdvea,  but  that  the  ^ality  of  the  pertba  of  whoa  ^  ""* 
tpoken  may  add  weight  to  chttn.     Gawdy  J.  hdd  the  words  a^ionabia  of  themfelvcs;  FcasaJ* 

thought  them  not  aSionable. — Cro.  £.  191.  pi.  5.  S.  C.  adjudged  for  the  plaintiff* Reil>&ip* 

444.  in  pU  8.   Ar%*  cites  S.  C.  as  adjudged.— ~ Palm.  69.   Arg.   cites  S.  C.  as  adjudid*'-^ 

Cro.  J.  20Z.  pi.  I.  cites  S.  C. S.  C.  cited  by  Holt  Ch.  J.  in  delivering  the  opimoa  tivt 

court.  7  Mod.  III.  Mich.  1  Ann.  as  adjudged  a^ionable^  being  fpoke  of  one  in  that  higbteioBi 
and  Holt  faid  that  that  cafe  |us  Aot  been  ^aeftioned. 

•4Le.  121.  3.  Thou  art  a  mutinous  and  fiditious  num^  and  £d^  p^^^\ 
s .'  c.'^tnd  f  ^OYf]  the  queen' sfubjeBi  U /edition^  is  not  aaicmable,  it  aot  kefl? 
the  court  f^id  he  QXQved  them  to  fed^ion  agmnfl  the  ^men  s  per  Gavdj) 
were  of  the  and  to  this 'the  other  juftices  irtcUned,  but  it  was  ^^ 
ni^n/Sie  ""otion.  Cro.  E.  214,  pL  8.  HUl.  33  EI».  B,  R*  Peak  t. 
^vords  being    Pollard. 


too  general ;  fot  it  might  be  a  ftirnng  up  the  tenants  of  a  manor  to  tumult  and  icdiUae«  «M»  »r| 
nny  great  fcanda!»  and  the  ieditign  miatigacd  in  the  ftacatc  «f  23  £ii«.  aad  tbntby  vulkf^f  '*^ 
ht  (edition  againft  the  ^oeca*  ^,n^ 

4.  Y«< 


aSidnSt  [for  Words.]  49ft 

4«  Thou  hajl  a  traiior  to  thy  tnafter^^  A£tion  lies  for  the  maft^r.  To  fay  ht  is 
the  words  being  fpokc  to  his  fcrvant.  Cro.  E.  906.  pL  15.  J^ionSe** 
Mich.  44  &  45  Eliz.  B.  R.  Pro^or  v.  Fitewilllams*  Ari!"cro!  j. 

.     275.  in  pL 
5.  Pafch.  9  J«c.  B.  R.  and  Co  It  was  hdd  there  by  all  the  conrt.    -        7hou  srt  a  traitorly  rogiti^ 
and  7  xvUI  frovt  r/$    per  cor.  is  a^Ionable,  and  judgment  for  the  plaintiff,     z  Keb.  47.  pL  ioi« 
Pafch.  1.8  Car.  i.  B.  R.  Bmnt  ?.  Speftcer* 

5*  Thou  art  an  arrant  paptfii  and  it  were  no  matter  iffuch  noere'  S*  ^\  c^ted 
hanged i  and  thou  andfuch  as  thou  nmuldpuU  the  king  out  ofhisjeat^  accordin^U 
if  they  durft*  Adjudged  not  a£lionable*  Godb.  147.  pL  187.  a  BrowoU  * 
HUl-  3  Jac.  Kingfton  v.  Hill.  i66. 

d.  /  9oiU  bang  him^  for  be  hath  fpoke  words  which  are  high  Godb»  153. 
treqfon^  are  a£iionable  $    for  the  firft  words  inforce  the  flander.  ^J^^'r^ 
And  Fleming  Ch.  J«  thought  it  might  be  dangerous  to  the  plain-  b.  r.  s.  p! 
tiflF  to  hayc  let  forth  the  very  words  j   for  words  of  treafon  arc  •nd  kutM  t» 
arcana  imperii.     Yclv.  107.  Midu  5  Jac.  B.  R.  Blanchflowcr  ^t^i^j^* 

▼•  AtWOOd.  cordingly  by 

the  whole 
coyrt.  Cro.  }•  %j6,  in  pi.  5.  cites  it  by  name  of  Blandford  t*  Atwood,  and  fays  the  precedent 

•f  thtt  cafe  was  ihewto*— ^^S.  C.  cited  per  cor.  Win.  124. 

*  He  hath /poke  trtajcn,  and  that  J  wUl  prove.  It  wa«  hdd  at  firft  by  2  juftices  that  the  wordif 
are  aftionable,  and  a  ocheri  held  e  contra,  and  that  the  words  (hall  be  taJcen  in  mitiori  fenfu,  and 
Fteming  Ch.  J.  doubted ;  but  afterwards  he,  by  alfent  of  the  partiet,  confented  that  judgment  be 
entered  for  the  plaintiff,  and  that  he  Ihould  take  one  3d  of  the  dama£:cs  giveni  and.releale  there« 
fidoe  j    and  fo  it  was  done.     Cro.  h  275*  pl«  5*  Pafch.  9  Jac.  B.  R.  Berisford  ▼«  Pjefs.  ■ 

YelT.  197.  S.  C.  adjudged  that  tne  words  vf.  a£^ionable«-.*Hutt.  76.  cites  9  Jac  $.  P.  PewaA  ▼• 
Vardofte'.  1  Built.  147.  S.  C.  you  hhvtjpoken  words f  tvhicb  I  think  are  treafiny  and  fayi  that 

the  defendant  went  to  a  joftice  of  peace  and  informed,  and  thereupon  the  plaintift'  wai  bound  over  t»: 
the  afiifes,  and  the  defendant  bound  to  prosecute,  which  he  did,  and  the  plaintiff  was  acquitted  by 
irenfid,  and  then  brought  this  adion ;  and  per  tot.  cur.  judgment  was  entered  for  the  plaintiff.  ■ 

S.  C.  cited  Arg.  Roll.  Rep.  427.  in*^.  20.  adjudged  a^lionable. 

Ht  ii  a  rcgutf  and  a  p^ptft  dog,  and  hi  /aid  bo  would  kUi  the  king,  is  a^lionable.  K^.  i^  pU  3')f 
^4.  91.  PaKh.  13  Car.  a.  B.  R.  Green  v.  Green. 

^thyfathtr  wiJl  be  banged  \  for  be  bath  fpoke  treafsn  againft  tbe  king  and  parliament,  is  aAionable  fbr 
all  the  words  except  (and  paijiament^)  and  they  are  void  and  furplufage  $  and  judgment  for  the  plain- 
tiff|  niii.     2  Keb.  478.  pi.  si.  Paicb.  21  Car.  2.  B.  R.  HingftuncT.  Peek. 


7.  To  fay  he  hath  committed  treajon,  was  held  per  tot  cur.  Cro; 
J.  275»  276.  Pafch.  9  Jac.  B.  R.  in  pi.  5.  to  be  a£^ionabIe  i 
for  though  the  words  are  generali  yet  it  is  an  exprefs  charging 
him  with  matter  of  treafon. 

8.  If  words  tend  to  dijloyaityy  they  (hall  be  taken  moft  JlroHg 
againji  him  that  J^aks  them ;  per  Mountague  Ch.  J.  Roll.  Rep. 
445*  pi.  8.  Hill.  14  Jac.  in  cafe  of  Lewes  v.  Walter. 

9.  He  put  in  two  horfes  to  colonel  IV.  (innuendo  colonel  W.  who 
was  governor  of  B.)  and  as  foon  as  any  warrants  came  for  prejjtng 
men  for  the  Jervice^  he  acquainted  the  cavaliers ^  fo  that  none^  that 
were  fit f  could  be  prejfed;  and  he  holds  a  conjlant  correfpondency  with 
the  cavaliers.  It  was  obje^led  that  the  words  were  uncertain 
throughout;  but  the  court  held  them  certain  enough,  being 
taken  all  together;  for  if  true,  the  plaintiff  thereby  will  be 
cxprefsly  made  a  delinquenti  and  his  eftate  be  fcqueflered  ;  and 
the  plaintiff  had  his  judgment.  Sty.  400.  Hill.  1653.  B.  R. 
Trcviiian  v.  Welman. 

II.  He  is  a  haje  fellow^  and  I  will  qucflian  him  ere  long^  for  that 
he  would  have  taken  away  the  king's  Ijfe^     The  court  conceived  the 

words 


•[4993 


499  ZBHatOi  [for  Wbi^S;} 


words  a^Bomblcfc    Keb»  in.  pL  13.  Midu  13  Car.  2#  B.  Rj 
IMbin  V.  White. 

Iii  Cafe,  &c.  for  thefe  wotiSf  fpoken  at  an  ele£lioii  for 
Inighta  of  the  (hire»  you  and  your  crew  brought  the  laU  king  to  his 
death*  It  iMas  movett  ii)  arreft  of  judgment^  that  the  words  are 
not  adionable  \  for  thev  ought  to  be  taken  in  mitiori  fenfu»  not 
diat  the  plaintiff  killed  tne  late  king,  but  that  he  attended  him  tQ 
bis  deadi.  But  per  cur.  the  words  import  fcandal,  and  in  com- 
mon acceptation  they  amount  to  his  having  a  hand  in  the  king's 
death.  Hardi  203.  pi.  i.  Mich«  13  Car.  2t  in  the  exchequers- 
Lewes  V.  Roberts* 
tt.  3Sf.pI.  ao.  Tou  are  a  f curvy  fellow ^  lam  no  traitor  i  I  have  fun  you  in 
13.  Daitoa  rebellion.  Adjudged  atlionable ;  for  by  the  oppofition  of  the 
S*  c**aS-  ^^"^^"^  Acy  cannot  be  intended  but  of  a  traiterous  rebellion,  and 
Judged  for  tfac  bj-ftandcrs  cannot  intend  them  otherwife ;  and  if  any  pardon 
thepLundflr.  had  been  after,  the  deferidant  ought  to  ihew  it  in  pleading* 

JITpK^t.  ^^*  *S''  **^^^-  *^  ^"-  ^-  ^"  ^  Dalton  v.  Sudde. 

S.  C.  a4ittdged  for  the  pUintiST. 

7  Mod.  107.  1 2.  Jio  not  vote  for  him  ;  for  he  is  a  Jacobites  and  fit"  bringing  the 
^id^  f*"  P^f^t  of  Wales  and  popery  to  de/lroy  our  nation^  bein^  fpbke  of  a 
the  pUindflT  jufticc  of  peace  and  deputy-lieutenant,  who  intended  to  (land  for 
per  toe  cur.  knight  of  the  (hire,  is  actionable.  2  Salk.  694.  pi.  5.  Mich. 
^;^;      I  Ann.  B.  R.  How  v.  Prinn. 

Ciioed  in  the  houie  ofloidt.  %  Ld.  Reym.  Rep.  8ii.  S.  C.  adjudged  $  and  error  bdng  brought 

m.  parliament)  after  long  debates  at  icverai  days,  jodgment  was  affioned  by  48  lords  a^gataft  34. 

1 500  ]   (Z.  a)    For  Words.     In  what  Cafe  it  lies*     Where 

the  Words  in  Mitiori  fenju  are  not  aSionable. 

Cto.  J.438.  D*  T1I7HERE  the  words  are  dubious^  and  may  receive  a  double 
pi.  9.  S.  C.  VV     interpretation^  the  one  way  that  they  Jball  be  affionable, 

raie.'I!^— "  ^^  '^^  ^*^  ^'^y  '^i  ^7  ^^  ^  tdken  in  mitiori  fenfu,  fo  that 
CroiE.        they  (hall   not  be  aftionable.    tliich*  15  Jac.  B.  R.  in  Ga&« 

67a.  pL  33,    DINER  AND  SpURDANCE's^CASE.] 

£lis.  C.^B.  [^'  ^^^  ivhere  the  words  are  not  doubtful^  nor  in  common  or* 
Anon.  The  ceptance  receive  a  double  conflruBiony  there  they  (hall  be  taken  ac- 
fiine  rule  cording  to  thc  common  acceptance,  and  fo,  if  in  common  ac- 
Wafaniley/  ccptance  they  found  in  ilander,  they  {hall  be  a£iionable|  and 
tnd  \iittm%  fhall  not  be  Jlrained  to  any  foreign  conflruSfion^  to  make  them  not 
the  other  aftionable.  Mich.  15  Jac.  B.  R.  between  Gardiner  and 
if  thTfolLr  Spurdance,  per  curiam.] 

opinion. 

The  cafe  was  on  thefe  words,  viz.  tc  'wat  one  of  tbem  that  hake  Afr,  P,*s  boufi,  ami  did  tgki  snd  cMrrf 
tfwoy  part  of  the  money  that  wasjlttkn^  and  WalmOey  held  it  not  a£lionable  by  that  rule^  and  it  may 
be  here  intended  that  he  broke  the  houfe  upon  juft  caufe,  and  brought  the  money  to  anodxr  place  upon 
jaft  caufe ;  and  fo  was  the  opinion  of  the  other  jufticet. 

Though  in  the  old  books  the  rule  was  to  take  the  words  in  mitiori  fenfu,  yet  Holt  Cb.  J.  iaid  they 
would  give  a  favour  to  words,  and  would  give  a  fatisfa^^ion  to  them  who  are  hurt  in  their  reputatioOf 
and  would  take  word*  in  a  common  fenfe,  according  to  the  vulgar  intendment  of  the  bv-ftandiers ;  and 
the  rule  of  mitiori  Jenfu  it  to  be  unde'ftood  where  words  in  the  natural  mport  srt  domhtful^  mud  efmaJfy  f$ 
he  undcrfiood  in  the  one  ftnfe  as  vttll  a$  the  other )  per  Holt  Cb.  J.  Skin.  ^64.  pU  8.  Mich.  $  W* 
&  M.  in  B.  R.  in  cafe  of  Somers  v.  Houle«w^.  P.  «C€ordifl|lyi  xo  Mod.  196.  HiU.  i»  Amu 
B«  R*  ia  cafe  of  Harrifbn  v.  Tbotaborought 

13  D-  ^ 


^atOnjJ  [for  Words;]  5od 

fj^  As  if  a  man  fays  to  a  woman,  thou  duyi  poifon  tiy  bu/lmndy  Cro,  J.43g, 
mid  IwUjufiify  it  to  tbyfacef  the  faid  woman  ihall  have  an  aftion  J^j Jjg^  ^ 
upon  the  caCe,  ayerring  that  her  hufband  was  dead  before  the  the  piaintijr. 
words  fpokeUf  though  he  does  not  fay  thatjbepoifoned  him  4o  deaths  though  it 
nor  voluntarily  i    it  might  be  that  ihe  poifoned  him  againft  her  JJ^^bJea^' 
will  by  an  iU  herb  put  into  his  pottage,  or  with  a  portion  in  ed,  that  It 
which  poifon  was  mixt,  or  that  flie  delivered  to  him  poifon  pre-  was«6t>ii 
pared  by  another,  when  (he  herfelf  knew  nothing  of  it,  or  that  Z^j^Jjbim^ 

ihe*  might  poifon  him  j    and  he  might  recover  again,  or  die  after  r*-^ % 

the  year  and  day ;    for  thefe  arc  *  foreign  intendments  ;    but  the    *  FqI«  ?»• 
words  in  common  acceptance  imply  that  (he  had  poifoned  him  to  ^— — v— ^ 
death  voluntarily  and  knowingly.     Mich.  15  Jac*  B.  R,  between  YiJ^^ 
.Gardiner  and  Spuxdance,  per  curiam,  adjudged.    Mich.  37,  foijtm. 
^B  EHz.  B.  R.  between  f  Meggs  and  Griffin,  adjudged,  for    ^^^^ 
faying  that  (he  had  poifoned  her  firft  hufband  in  a  mefs  of  milk.  5.  £^  *' 
Trin.  39  Eliz.  B.  R-  between  %  Webb  and  Poore,  adjudged.      X  s«  (P. 
Pafch.  7  Jac.  B.  Binford's  case,  adjudged.^  *)  p^  ^ 

(E.  b)  pi.  7.  s.  c 

£4.  If  one  fays  to  another,  fhou  hafl  hilled  J.  S.  an  a£^ion  lies,  ^w.  J.4j«* 
though  it  might  be  taken  that  he  killed  him  as  his  executioner  bllt^i.  p.^ 
by  law ;  for  in  common  parlance  it  is  taken  for  a  felonious  does  Aot'ap. 
killincr.    Mich,  ic  Jac.  B.  R.  in  Gardiner  and  Spurdance's  P«*f- 

^  .        •',  ■  S.  P.  Codb. 

case,  per  cunam.J  ,8,^  ^^ 

357.  Mich.  9  Jac.  C.  B.  Cartels  cafe.  ■  S.  P.  cited  as  adjudged  not  aAionable  In  C.  B.  becaufi; 

J.  S.  might  come  to  bis  death,  and  the  other  perad venture  be  the  means  thereof  by  execution,  battai^ 
fbyfic,  Sec.  and  fo  the  words  too  general  to  malotuo  an  a£lion.  Cro.  J.  306.  pi.  2.  Mich.  10  J»c« 
B.  A.  in  TooCe's  caie,  whkb  was  for  thdie  words,  vU.  T,  kiiUd  thy  bufieuid  (inmiendo  J.  D.  ktel/ 
imA  \ )  but  adjudged  a^'ionable. 

^km  J>afi  killed  a  man  at  M.  in  EJeXm  AH  the  court  held  that  the  words  being  alleged  to  ieJf>oim 
4  malkhufy,  fliaH  be  uken  moft  ftroogly  agauitl  him  that  fpoke  them  j  and  adjudged  for  die  plMAtl£ 
Cto.  E.  317.  pi.  2.  Pafch.  36  Elix.  B.  R.  Godfrey  v.  More. 

nm  hafi  killed  my  ^'iftt  though  there  was  no  averment  that  his  wife  wis  dead,  nor  faid  chat  he 
did  it  violently,  yet  it  (hall  be  intended,  unlefs  the  defendant  ihews  that  (he  is  living ;  and  adjudge! 
Ibrthe  (dalntifi*.     ||  Cio.  £.  823.  pi.  24.  Fafch.  43  Ells.  B.  R.  Talbot  v.  Cafe. 

*rbw  art  a  rmt,  and  a  rajeal,  and  hnft  killed  thy  ^ife^  (innuendo  Elisabetham  nuptr  uxorem  fuam) 
Ao  aAion  lies  for  the  firft  word! ;  and  as  to  the  nuper  it  (hall  be  ijitended  that  (he  is  dead,  and  (haJI 
not  have  fuch  foreign  cooftroAion  as  that  (he  was  divorced }  and  the  court  further  held,  chat  th« 
Words  ihall  be  intended  according  to  the  ufual  fpealdng,  that  he  killed  her  voluntvily  j  attd  whot^ 
Ibever  way  he  killed  her,  the  words  are  very  fcandalous ;  and  adjudged  adiooable.  Cio.  C.  4So« 
pi.  14.  Mich.  13  Car.  6.  R.  Wilner  v.  H<rfd. 

The  words,  he  bath  killed  a  nan,  (hall  be  taken  in  mitiori  fea(b  ;  per  Scroggs  Ch.  J.  2  Show.  77* 
Trin.  31  Car.  2.  B.  R.  in  pi.  61  • 

I  S.  C.  cited  Comb.  161.  Mich,  i  W.  «0  M.  in  B.  R.  and  Dolben  T.  faid  that  of  late  it  hadi 
becQ  ruled  contrary  to  that  cafe,  and  that  there  ought  to  be  an  avermeiit  of  the  party  *s  being  dead.— i« 
See  (£•  b)  pi.  3*  and  the  notes  there. 

_  _  • 

[5.  If  A.  was  murdered  by  B.  and  after  C.  fays  to  E.  thou  art  See  (C.  b) 
9ni  of  thoft  that  did  help  to  murder  A.  an  aAion  lies  for  thefe  words^  Sid^the'  ^ 
though  it  might  be  that  he  helped  to  murder  him  without  his  notes  there, 
knowledge  ;  for  the  murder  implies  malice,  and  if  it  was  other-  ^^^  (^*  ^\ 
wife,  it  ought  to  be  averred  by  the  defendant.     Mich.  1 1  Jac.  B.  ^l^Hobfig,* 
K.  between  Foxcraft  and  Lact,  adjudged,]  pi.  120. 

b.  C  ad- 

jadgfdforthephiotiff',  and  ih^at  judgtrent  affiimed  la  error.  ■  ■       Jcnh.  297.  pi.  52.  S.  C. 

:<5.  la 


561  ^ftlOIW  [for  Words.] 

Sty.  «4$*  [5.  In  an  ^Gdon  upon  the  cafe^  if  the  plaintiff  declares  Aat 
l^\}^'  the  defendant  faid  of  the  plaintiffi  tbat  rogue  Davies  the  apotheahj 
A>ubce'd  hath  poifonedmj  uncie^  (innuendo  J.  S.  then  dead)  /  nvilt  have  Hm 
whether  the  tagged  Up  again,  and  bang  him  ;  though  he  did  not  name  his  un- 
JJ^J^^°  clc,  nor  might  it  appear  that  he  intended  J.  S.  yet  it  appears  hy 
kcaufe  it  the  words  themfelves  after,  that  he  would  have  him  dug  up, 
*^  °?^  **;  Ihcws  that  he  was  dead,  and  though  he  does  not  fay  that  he 
Mty  died  of  poifoned  him  to  death,  or  voluntarily,  yet  the  words  intend  fo.of 
chcpoifon;  themfclves,  and  therefore  the  a£lion  lies.  Hill.  1650.  betweea 
tatadjttdced  DAVIES  AND  Okeham.    IntHitur  Mich.  1650.  Rot.  557.] 

Jbr  the  pisifi* 
tUr,  nifiy  ftc. 

Words  fpoke  of  in  apothecary  were,  hh  a  worU  of  hlo»d  bi  Ba's  to  emfmer  for  m  tins  town  throafh 
kii  iftnoraiKo  $  be  did  kQl  a  xuoman  and  t  ebiUren  aifif  ami  he  kiiUd  J*  P,  at  F.  (And  in  aRotfaer  placp 
the  defendant  foAdf  he  was  the  death  of  7.  P,)  he  has  kUied  ha  patient  withphjfic^  adjudged  aftioA* 
■hie.     II  Mod.  221.  PaCcH.  8  Ann.     B.R.  Tutty  v.  Alewin. 

See  (X.  a)  f  y.  If  a  man  fays  of  a  woman,  that  J.  S.  hath  had  the  ufitf  her 
!-(D.  ai  pi!  '^»  h  ^hich  Jbt  lofes  her  marriage^  an  aftion  upon  the  cafe 
4.S.C.  and  li^s;  K)r  ufe  of  her  body,  in  common  fenfe,  is  unlawfully  and 
^  notet  dilhoneftly,  and  not  as  a  phyfician  to  phyGc  her,  as  was  ob- 
*^**  je£lcd.  Pafch.  5  Jac.  B.  R.  between  Dame  Morrison  and 
Cade,  adjudged.] 

[8.  If  a  man  fays  of  J.  S.  as  fion  as  Bujhe  had  killed  Smith,  he 

tame  to  J.  S.  and  told  him  how  be  bad  killed  Smith,  and  J,  S^  govt 

Bufbe  tnoney  to  Jbift  him  away,  no  a£lion  lies  for  thefe  words,  with 

an  averment  that  Bujbe  had  killed  Stnith,  becaufe  this  word  (kiU) 

is  too  general ;  for  a  man  may  kill  another  lawfully,  as  upon  an 

aflault  to  rob  him,  or  as  an  officer,  £(c.    Pafch.  7  Jac*  B.  between 

Perram  and  Roe,  adjudged.] 

Codh.  167.       [9-  If  one  fays  to  another,  thou  mtt/l  needs  be  richer  than  li  fir 

pi.  434.        fljQu  didjl  cpin  thirty  new  Jhillings  in  a  day ;  thou  art  a  ceimr  of  nM>* 

jUge^  '     ''7'  ^^  a£Hon  lies  for  thefe  words ;  for  perhaps  he  was  a  coiner  of 

t^ainftthe     money  In  the  Mint,  and  earned  money  thereby.     Pafch.  8  Jac- 

Tilr^f"    ®'  ^^^^  Ward  and  Poole,  adjudged.] 

was  denied  by  the  court,     ft  Salk.  679.  TrJn.  4  Ann.  B.  R.  in  pi.  10. 

Thorn  baf  coined goid^  and  art  a  coiner  of  |-o/^,. adjudged  not  afiionabie ;  for  it  m^  be  he  had  nUMW 
iity  to  couiy  and  the  wordihall  be  taken  in  mltiori  Cenfu.  Godb.  375*  pi.  464.  Tria.  3  Car.  C.B« 
*  Millt't  cai:.-^— -S.  C.  cited  Godb.  391.  in  pi.  477.  ■  S.  C.  cited  Arg.  %  Ld.  Rajrm.  Rep« 

3185.  But  Hok  Ch.  J.  and  Powell  faid,  that  if  that  cafe  were  to  be  adjudged  now,  they  would  ad- 
Judge  it  otherwife.'  And  Mr.  Page  mentioned  a  cafe  in  C.  B.  which  Poweli  agreed*  where  theft 
ivoHsy  you  art  a  coiner  of  money,  wen  refolved  to  be  adibnable^  and  the  cafe  la  K.oU's  AbridgnKot 
denied. 

♦[502] 

Foph.  150.        [10.  If  one  man  puts  his  hand  upon  the  flioulder  of  another, 

twlpcn}^  and  fays,  bear  wttnefs,  mymaflers,  I  arrefi  him  of  fiUnyi  zii  ^Gtion 

iony,  ad.  Hcs ;  for  this  arreft  is  as  much  as  if  he  had  faid,  I  charge  him  with 

i«<»K«^;^«'  felony.    Hill.  17  Jac.  B.  R.  between  Seael  aud  MAQKDBR9 

theaQion  adjudged  per  curiam.] 

a  Roll.  Rep.  141 .  S.  C.  fays  the  plaintiff  alleged  that  the  defendant  fpoke  the  wordi  mtlkianfly  axA 
falfdy,  and  therefore  he  had  judgment. 

The  defendant  being  in  company  with  the  plaintiff  and  a  coni^able,  faid  to  iheconftahk^  ^vis.  there  ha 
iff  take  him ;  for  J  (barge  him  wkh  fiat  felony.,  without  alleging  that  the  vvofds  are  i'^eo  falfelf  and 
inalicloufly.^  Roll  Ch.  J .  held  them  adionable,  and  the  words  themfelves  appearing  fcandalous,  there- 
fore  the  plaintiff  need  not  aver  they  were  fpoken  filfely  and  malicioufly }  and  judgment  for  dieptatB- 
tiff,  aUa.    Sty.  59.  Mich,  23  Cv.  B.  R.  Nevill  v.  Mott. 

[II.  If 
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fil.  If  one  fays  of  another^  ke  bath  Jhle  my  fitce^  (innuendo  •Ro'lRep^ 
quoddam  tonnentum,  &€•)  aurf  /  cbatge  bim  wth  flat  fklmjy  no  Ji^J*^^* 
a&ion  lies  for  thefe  words  \  for  the  firft  words  are  merely  uncer*>  piefion,s.c. 
tain>  inafmuch  as  it  cannot  be  known  what  piece  he  intendedi  *4udge4 
whether  of  wood  or,  &c.  and  the  other  words,  I  charge  him  tionUw!!! 
vaith  filwj^  are  but  an  accufation  of  felony*  Trin.  21  Jac.  B.  Godb.  339, 
R.  between  Wheeler  and  Pople$ton,  adjudged-]  s'c^ti 


adioil  will  not  U».    ■        S>  C.  cited  Poph.  187.-*— All.  7.  S.  C.  cited  per  car.  and  Ays  the  de 
Itndant  juftified  that  the  plaintiff'  did  fteal  his  guoj  and  though  the  jufiificationf  which  fitwed  ibt 
Jrfenda»t*s  mesmng  to  he  0/  a  m,  was  fbojid  againft  him,  and  piece  was  a  word  of  uncertain  fignifi* 
tationy  which  could  not  lie  explaiiied  by  the  innuendo,  judgment  was  given  againft  the  plamtiff  for  ***- 
fcafonsaloftiaid* 

[12.  If  one  fays  of  another,  be  hatb  flolen  by  the  highway  flde^ 
no  a£tion  lies,  becaufe  it  may  be  a  lUck,  or  an  apple  from  a     ^*  73^ 
tree.    Pafch.  38  Eliz.  B.  R.  between  Denyson  and  Burm,  c„7e.4^ 
adiudeed.l  (bit)  pi.  6.  * 

•  Pafch.  3S 

Ella.  S.  C.  adjudged  per  tot.  cur.  for  the  defendant.  .GoMib.  143.  pi.  5S.  Bitmgh  ▼.  Dan^ 
nyfon,  S.  C.  held  by  Popham  and  Fcanar  not  aAionabW. S.  C.  cited  Arg.  Bultt.  112. 

[13.  If  one  fays  of  another,  he  vnts produced  f>r  a  nvitnefs  at  Mo.  407. 

the  qffifeSf  and  fworn^  and  Vfas  reprwed  in  his  oath  of  J.  S.  no  ac-  B^^r. 

tion  lies  for  thefe  words  i  for  it  might  be  that  he  was  reproved  in  Brinckiey» 

his  oath,  and  yet  not  be  forfworn  j  for  if  he  was  reproved  in  any  'j^'^'^j. 

circumftance  of  his  oath,  yet  he  is  not  forfworn,  if  the  very  fub-  s.  c.  ays  * 

ftance  for  which  he  was  produced  be  true.    Pafch%  38  Eliz.  B.  thepUintUf 

R.  between  Browns  and  Brinlt,  adjudged.]  d^JHar 

a  witaefSy  and  the  defendant  faid,  that  be  wai  iijprwed  before  tbe  juflkes  of  tffife  by  tbe  oath  tf  Mrp 
K*  (innuendo  that  he  was  difproTed  in  his  oath)  adjudged  not  a^cmable  \  for  the  innuendo  cannot 
fgpply  fuf h' intipndm^^-  Q^-  S^«  S'  ^*  adjudged  not  adionable  ;  for  the  dtfproof  ought  be  ia 

a  coiUtcral  mattETt  or  feoM  circumftance.    The  ch.  juftice  an4  Fcnner  only  were  in  court. 

[14.  If  one  fays  of  another,  thou  art  a  prigging  pilfering  mer^  Hutt,  14. 
chanty  and  baft  pilfered  amn  my  com  and  my  goods  from  my  wife  and  huS^S.^C. 
my  fervaniSy  and  this  I  vnll  prove^  no  aflipn  lies,  becaufe  (as  it  not  aaion* 

feeips)  it  does  not  appear  diat  he  intended  that  he  took  thefe  J]^ 

goods  felonioufly,  and  therefore  they  fliall  be  taken  in  mitiori  555.^^! 
fenfu.    Midi.  37*  •  38  EUz.  B.  R.  adjudged,  (but  there  another  ter'scafe, 
reafon  is  given)  between  Carter  and  Hunt.]  IkL^l 

and  jttdffineiit  gitea  in  a  ba£i  court  was  revcrfed.—— >Cro.  £•  424.  pi.  24*  ^  C-  The  whole  covtt 
held  the  woida  not  adloaable  {  for  they  do  not  Impeach  him  of  felony,  and  fo  judgment  was  it- 
lufod.  Qmr.  56.  Anna.  S.  P.  and  ftems  «  be  S.  C.  and  judgment  icferted|  butfayty  iid 

^uKffc  ratWnem. 

[15.  If  one  fays  to  another,  thou  art  a  fikhing  felbw^  and  dxdfl  "<*•  m^ 
filch  from  J.  S.  4/.  no  adion  lies;  for  the  uncertainty  of  the  ?;^. 
words,  and  of  the  fcnfe  of  them,  and  the  wor^s  ex  vi  tcripini,  is  judged  pqs 
no  more  than  if  he  had  faid  pilfering  or  cheating.   Mich.  1 7  Jac.  ^.^^ 
B.  between  Bradshawb  and  Walker,  per  curiam.    Vide  the  for'thT** 
fAme  cafe  Hob.  Rep.  cafe  323.}  words  at« 

of  an  fiaeer* 
tain  fenft.-i^BivwnL  ly  S.  C.  ad|jud|cd  aGC9r4lAgly  |  f^t  St  iM  a^  ^  intea4ed  that  he  ibie  the 
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money ..-^  Palm*  19.  S«  C.  but  the  words  then  are,  you  are  a  €Iching  ^ow^  fi^'J^  J^olt  fi-m 
J.  S.  4i,  and  hcM  not  a6lionabk«-^— Hutt.  34.  Si.  C.  teUhti  not  a^ioaable  j  and  juidgmcnt  ak* 
MftfiDgiy. 

[16.  If  a  man  fays  to  a  miller  that  keeps  a  mill,  thou  haft  JioUn 
3  pech  of  meali  an  a£lion  lies ;  for  though  the  corn  teas  delircrcd 
to  him  to  grind,  yet  if  he  fteals  the  meal  this  is  felofty,  being 
taken  from  the  refidue.  Hill.  8  Car.  B.  R.  between  Langley 
AND  Bradshaw,  adjudged  in  a  writ  of  error  upon  a  judgment  in 
Canterbury  court,  and  the  firft  judgment  affirmed.] 

[17.  If  one  fays  tq  another,  thou  art  a  thief ^  and  didft  breat  open 

my  ehefly  and  fltal  my  deeds ^  an  a<9:ion  lies  ;  for  this  is  felony  to 

'  break  a  cheft  and  fteal  deeds.     Trin.   16  Car.  B.  R.  bctwcenp 

Blumly  and  Rose,  per  curiam  adjudged,  this  being  moved  in  ar- 

rcft  of  judgment.] 

Sce(l.b)r».      [18.  If  one  fays  of  another,  he  did  hum  my  harn^  and  none  hid 

YcIt*  ^T"  ^'  ^^  aftion  lies ;  for  it  fhall  be  tiken  in  mitiori  fenfu,  that  it 

Mich.  44*    was  not  a  bam  with  corn,  nor  near  to  amy  manfion^houfe.     Co. 

&  45  Eii«.    4.  20.  Bakham's  cafe  adjudged.  J 

B.  R*  Far* 

ham  V.  Nctberfal,  S.  C.  adjudged  q'lod  querens  nil  capiat,  tec*  by  Gawdy  and  Ycherton  only  in  coort 
—  Noy  155.  S.  C.  and  adds,  via.  and  bt  doth  ufe  N  Jet  jire  of  hamt  about  Micbadmai,  xvbm 
they  are  full  of  corn  \  but  fays,  tiat  though  it  was  objeded  that  it  was  not  furmifed  that  there  were 
barns  burnt  about  Michaelmas^  nor  iheNvn  that  they  were  near  any  dweUing-houfe,  yet  adjudged  i^t 
the  plaintiff.      ■  -  ■  S.  C.  cited  Godb.  187.  in  PL413.     ■       S.  C.  cited  Bulft.  jia. 

^**s' c^llf       f '9*  "^^  '^  ^^^  "^'^  ^^y^  °^  another,  he  hath  burnt  my  bam,  and 
Cro.E.  834.  if  ^^y  lord  had  done  him  juflicey  hefhould  have  been  hanged  for  it^  no 
pi. 4.  Lotet  aftionlies.     Trin.  43  Eliz-  B.  R.  between  Levett  and  Haw- 

tiJlTs-  c.  "^"^^N'  P"  curiam.] 

and  9  judges  held  the  words  not  adionaUe,  hot  Fenner  e  contra^  becaufe  the  wilAil  burning  of  an^p 
barn  is  an  odiuus  aA,  and  a  great  dander.     £t  adjornatur. 

Godb.  287.  ^-20.  If  one  fays  of  A.  he  was  a  pic^pochei,  and  had  picked  my 

cltfs  Hum-  po^k^^y  and  took  12 s,  of  tnoney  out  of  my  pockety  00  aclion  lies  foe 

fries*»  cafe,  thcfc  words,  becaufc  it  may  be  done  as  a  trefpafs,  or  in  jeft,  and 

f'F'^'  not  fclonioufly.     Mich.  15  Car.  B.  R»  between  Hasel  and  Ao- 

aftfonabie,  ^^^  adjudged,  in  an*eft  of  judgment,  per  curiam,  intratur  Trin- 

becaufehe       1 5  Car. J 
did  not  fay 

he  bJd  Jlolen  ia  ««  biK  that  if  be  h^d  fald  nothing  but  be  bathpUked  my  fxhctf  the  a^ion  would  hare 
beenmaintiiinable.  ■  Thou  ha(l  picked  my  pocket,  la  not  ad^ionabley  unief:>  it  be  faid  felontoafiy^ 
Qt  I  *v'ill  bangtbcs'y  for  as'WyUe  J.  iaid,  it  is  a  coifitnon  frying,  that  the  lawyer*  have  picked  my 
pocket.  Frecm.  Rep.  277.  pi.  310.  (bis)  Paicb*  1676.  Anon^  ■  JP.*i  loife  (mnacndo  th«. 
plaintiff's  wife)  p'lckod  55.  6</*  out  of  H**s  toifi's  pockety  and  ber  bvfiand  {Innuendo  l^  plaintiff) 
voai  crnjcnun^  to  tke  fame.  Judgment  for  the  pl^intifV,  and  held  that  the  word?  ihallbe  taken  in  -f  pe» 
jori  fcnlu,  and  are  flanderous  both  to  the  feme,  and  alfo  Co  tbe  baron,  in  charging  htm  to  be  coaCeot* 

ing.     Yclv.  i';6.  Mich.  6  Jac.  B.  R.  Dromant  v.  Weftover. ^^Tbau  art  a  pick-pockH  rogme^ 

and  b.ijf  picked  (by  mafier^s  pocket  and  bis  tn'Mty-hox  \  and  1  will  prove  it*  It  was  objedlcd  that  the  mmtla 
wcr^  too  general  and  uncertain.  Judguient  was  arrefted  till  the  plalnti/3^'  (houU  move.  Sty.  127.  Tcin* 
24  Car.  B.  K.  Stent's  caie. 

tCS<54] 

Seo.(G.  a)  |^2i.  If  an  infant  brings  his  a<f^ion  by  guardian,  and  declare^ 
Si'd^fupra,^*  tliat  the  defendant  faid  to  him,  /  charge  you  ivitb  fehny^  though 
pi.  ii.s.c.  it  may  be  the  infant  was  of  fuch  an  age  that  he  could  »ot  com- 
*,"S^?5?,i'  mit  felony,  yet  becaufc  this  i$  coUatcraL  it  ihall  not  be  intended 
^^•5'*''^"-  II    .  without 
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without  ihcwing  of  thcothw  fidci     Mich.  5  Jac.  B.  R.  between  ^jj^^'^^l' 

•Bast  and  Child  adjudged.     Hill.  2 Car.  between  Wood  and  f',"^  ^^  ^*' 

Merrick  in  B.  R.  it  was  adjudged  in  arrefl  of  judgment,  that  ajjuj^ed  not 

no  adtion  lies  for  the  faid  words,  being  fpokc  to  a  man  of  full  *^*»'^nabic- 

age,  becaufe  it  is  not  any  affirmative  that  he  was  a  felon  j  for  he  ^TeTpi.soy. 

might  be  charged  upon  a  fufpicion.     Hob.  Reports,  cafe  381.  be-  .^    a-.-^ 

tween   f  Pollard  and  Mason  accordingly,  where  the  words     Foi.  74* 

were,  /  charge  him  with  felony^  for  taking  money  out  of  the  pocket   ^  ^^    ^ 
^r  Q^    c  1  S.  C.  ad- 
y  J'  ^»J                                                                                                                            jud^-d  ac- 
cordingly.  — Hutt.   38,  Mafon  v.  Thoitipfon,  S.  C.  adjut^ged  per  cur.  praetcr  WaibuiL-xi  qui 

hgfitavit.  Browni.  l8.  Cowland  v.  Maibn,  S.  C.  fays  tlie  court  wasdivKled. —-2  Ld,  Raym. 

Hep,  959*  cites  S.  C.  and  Hoic  Ch.  J.  and  the  court  denied  it  to  be  iaw  \  fur  the  taking  out  of  a 
man's  pocket  muft  be  intended  a  felonious  taking. 

[2i.  If  A.  fayS  of  B.  he  did  violently  fd  upon  me  in  the  hinges  ♦Cro.C. 
highway y  and  took  away  my  purfe  with  4/.  ;//  it  from  me^  and  after  ^^^  ^aV- 
he  had  my  purfe^  did  threaten  to  cut  me  off  in  the  middle^  and  I  was  judged  ac- 
glad  to  fy  for  my  life ;  though  he  docs  not  fay  that  he  robbed   tionabie  by 
iim,  or  that  he  did  this  fclonioufly,  yet  this  is  tantamount,  and  J.^cv^^rdt"  * 
in  common  underftanding  is  but  a  dcfcription  of  a  robbery.  Mich,  (violently 
8  Car.  B.  R.  between  •Lawrence  and  Woodward  adjudged,  "king  from 
this  being  moved  in  arrefl  of  judgment.     But  in  this  cafe  juitice  pu^fg/and 
Crokc  cited  two  cafes,  lo  Car.  B.  R.  between  f  Holland  and  threarming 
Stoner,  thou  art  a  lewd  fellow  ;  thou  didfl  fd  upon  me  in  the  high^  ^  J^'"  *»j»"» 
vxiyy  end  tookeji  away  my  purfe.     Adjudged  in  B.  R.  that  the  ac-  ^j,  j„  f^j, 
tion  lies  for  thefe  words  ;  but  it  was  after  reverfcJ  upon  a  writ  of  of  his  life) 
error  in  the  exchequer  chamber,  becaufe  it  might  be  that  he  took  "^  ^f^l'f' 
it  in  jcft,  or  as  a  trefpafler.     But  i  o  Jac.  B.  R.  between  %  Le-  ,ioii  it  feh^ 
TESTON  AND  Cawdrv,  thou  art  a  lewd  fellow :  thou  didjl  fet  upon   nhujiyy  and 
mc  in  the  highway  ^  and  toolejl  away  my  purfe  ;  and  if  thou  wilt  go  ^J^q^u  * 
Huith  me  before  a  jujllce  of  peace y   I  will  charge  thee  luith  felony,   doubted,  be- 
And  adjudged  in  B.  R.  that   aclion  lies  for  thefe  words;  and   caufeitis 
this  was  affirmed  in  a  writ  of  rrror,  becaufe  the  laft  words  fliew  "h^^e^of"^ 
his  intention  to  have  been  to  charge  him  with  robbery.  J  fudi  uiclng. 

—Jo.  302* 
pi.  8.  S.  C.  fays  it  was  ai^udged  per  tot.  cur. 

\  Cro.  J.  315.  pi.  18.  S.  C.  Mich.  10  Jac.  in  tlic  rxcbfqu»r  cliambT,  aJjuog^d  not  adllon* 
able  I  and  lo  rcvcrfcd  a  judgment  to  the  Contrarj  giv^n  in  B.  R.  ■  Bulft.  xii.  Scowe  v.  HoU 
Uod,  S.  C.  Pafcb.  9  Jac.  B.  R.  adjudged  adtionzble.— *S.  C.  cited  Cro.  C.  377* 

\  Cro.  J.  312.  pi.  13.  Lqwis  V.  Cav^aidiy,  S.  C  a<^ud£cd  ^t^onable  in  B.  R.  and  aifirmed  \m 
the  exchequer  chamber. 

tit  bath  hftttM  mty  amd  taken  tnvay  my  pttrff  anA  10  s,  in  mofttf.  The  conrt  (abfente  Anderfon) 
Jhrld  the  wordi  not  atlion^blei  for  it  may  be  inrc.nocd  that  he  togk  it  as  a  trcipairer;  for  he  charges 
him  not  with  felony.  Cro.  E.  3^,1.  pi.  9.  .Mich.  36  Sc  ^7  liliz.  B.  R.  I.yne  v.  Baclchouie. 
.  I  met  A*  Bm  C.  amj  D,  uf:9n  IVhttchitl  at  Ct.Jhjm  town's -nui,  in  the  evetrngj  as  I  (the  defenJant) 
WJt  going  hitne,  anA  there  ties  hid  me  A./ii\r  ,ny  f^'Je'^  auA  I  he.nfr  afraid^  put  my  band  it:fo  my  ^oekef^ 
and  to'jk  Mt  zi.  bd  and  gave  it  over  my  JJ.yJoer  to  one  of  tl  c/.ty  I  in.iv  n.t  ivbuh,  Adjudged  by  all, 
pr«ter  Yelvrrton,  that  a^ion  lies  )  for  r\ery  circitmiuncc  impoTta  fianc'er,  without  any  ilramcd  con- 
ftrudlion  or  impl'Cjdon.     Vclv.  145.  Mich..  6  Jjc.  U.  R.  (JoU  v.  Robins. 

He  would  have  rolled  me,  and  rehbfd  me  if  my  det^^etf.ard  tcok  it  from  nr,  is  a^ionable,  per  tot. 
cur.  and  jud^meat  forthe  phintilf.     2  bunt.  2^7.  ji'^ich.   11  J«c.  Cilpio  ¥.  Shine. 

r  5^5  ] 

23.   Thou  waji  the  caufe  that  J.  S.  did  hang  himflf  and  that  R.  ^--  ^..i  tbt 
N.  did  cut  his  own  throaty  and  tJjon  beginmjl  with  no  man  but  thou  ^^^/^  /'^z, 
undoefl  lAm^  not  adlionablc ;  for  it  might  be  that  they  had  each  dud,  and l 
done  fomc  offtncc,  and  that  the  plaintiff  had  got  them  pxinilhed  »;// ywwr  \t 
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^^  ^^-.  for  it  iecor£ng  to  hw,  andtliat  what  they  did  was  ibf  gtief^ 
^T^kJL  ^°<*  ^^  ^^  unliwful  in  the  plainttflT.  DaL  89.  pL  5.  15  Eliz.  B. 
liidbem       R.  Anon. 

ttut  the 

party  deid  had  been  poifefiedy  mtirdcredy  or  mac  to  fome  odtfr  vatiindf  tedi  by  iMeneef  wai  ti«s 
the  defendanthad  ofed  foch  wonby  it  had  beta  aQiooabk  {  but  odMnrile  thejr  are  too  general ;  aad  lb 
the  whole  court  ignad  dearly  that  they  are  not  aAiooabkt  and  gave  jodgaeat  agaiaft  d»  plaiaciff. 
%  Bulft.  io»  !!•  Mtch.  10  Jac«  MiQcr  v.  Buckden. 

So  where  the  wordi  were,  rty  buJUtnd  wn  tbt  Jtdtk  •/  7.  P*  mitA  Ud  k  wr  hum  fir  tbtt  mmd  tiy 
hupandt  hibadhtf  sRvi  until thit  d^\  Olyn  Ch.  J.  faid  he  might  be  theerr^M  mj wtt  tbe  emtfe^  aa 
by  fending  I.  P«  a  journey^  dec.  or  by  oufting  hira  of  hia  eftate,  by  which  he  occafioaaUy  iaj^iiiftcd!» 
J^c.    »  Sid.  71.  Pafch.  1650.  B.  R.  Skdtoa  ▼•  Earth. 

te«E.  $%•      14.  He  isa  mainUatur  (f  tbituit.   Godb.  90*  inpL  loa  Qcnch 
'.'pV  ^    J-  ^^^  '^  ^^  adjudged  aOionable  in  Ld.  Shandois'i  cafe. 

judged  acootdioglyt  la  caft  of  Lea  t.  Pnaifton.*— —  S.  C.  and  S«  P.  cited  accordingfyy  Roll.  Rep. 
4>7.  in  pL  ao.         ■  S.  C.  cited  by  Taaiiild  Ch.  B.  ■•  adjudged  accoidii^ly,  Cro.  J.  a68.  ia 

fl.  30. 

Cro.  E.  %%.  2.$.  Hi  hath  mdedfiraiu  contrary  to  the  laws  of  the  naliH^  and 

so  EJi "''''  ogaif^  a  proclamation  in  that  behM.    Qench  J.  thought  the  woids 

B.  R.  Mor.  here  aa  forcible  as  if  be  had  iaid  fcienter.    Ad jomatur^  to  fearch 

gaav.Kifle,  for  precedents.    Godb.  8o.   pL  loo.  Mich.   a8  It  20  F-K?^ 

lecma  to  bo      a 

sT.  tat    Anon. 

there  the  woidi  are,  h€  witimftlmdf  ^nSmOtd,  mid  ht^  to  hi  ^9  tvtsmfhtmmf  imimn  ft  tht  kmx 
•f  tbt  rM/«»  A9i  tbt  froelamatim  madt.  Adjudged  for  the  plaiptiflF{  for  It  beiag  faid  it  f'»«t»8,i^yi 
them  «ga!nft  the  law  and  prodamationiy  it  SuU  be  intended  in  the  worft  fenfe.  Roll.  Rep.  4x7.  hi 
pi.  so.  S.  C  cited  at  adjudged  adionable^  lor  6yiag»  thou  art  a  maintainer  of  pinQf|»_S.  G. 
cited  accordingly,  by  the  name  of  Skite  ▼•  Morgan.    3  Bulft.  »6o.  3.  C.  deed  Cn*  ]•  te^. 

ia  pi.  1. 

Tbom  did/l  barbwr  Mwd  w«I«Mm  rebdt  amd  traktn.  It  was  oljeded,  that  k  was  aot  avened  that 
the  defendant  faid  that  the  plaintiff  knew  them  to  be  traiton  $  but  Periam  J.  took  a  difieRnca  be- 
tween the  words  (keep)  and  (maintaiay)  that  (maintain)  iropUet  a  thing  prohibited,  and  tfacrefoie  aot 
loffcrable  |  and  therefore  the  adion  it  maiatainable.  And  he,  and  Windham  and  Rhodes  held  the  ai- 
tioBwell  brought*    (Andcrfoa  ablcAlc  propter  sgritudlaim.}    Goldlb.  48.  pi.  7.    Anon* 

*  26.  Thou  hafi  fitttn  ij^  Ae  pillory^  but  did  not  £17  in -what 

manner ;  not  a^iionabie.    Cro.  £.  6a.  pi.  3.  liich.  29  U  30 1^«* 
B.  R.  Anon. 
Lt  101.  p|.        27.  Words,  viz.  thon  hafi  procured  fal/e  mtn^es  to  /wear  in 
dM  mb'  -^^  ^'^  aSionj  adjudged  aaionable ;  for  when  it  ia  fidd  he  pn^ 
wcM,>l.    cured  witnefles,   it  is  intendedj  in  malam  partem  that  he  pco» 


*  *T^'      Piowfe  V.  Carew. 

Ac.    It  was  found  that  he  procured  and  bravght  U^  but  was  acquitted  of  thefubotomg.    KoJ«igihi&C 
appetrt. 

2S.  Thou  hafi  fiu^  the  Uood  of  thy  htt/band^  and  fbaft  Ins  death  t 
t  forV  thou  had/Hetn  an  hone^nnomanbe  kid  been  aSve  yet^  and  a?en 

in  ra£lo  her  hufband  was  kilied.  It  was  ruled  that  the  a&ion  lies  1 
for  the  words  (hall  be  taken  to  be  fpoken  in  malam  partem,  and 
adjudgedfor  the  plaintiffl  Cro*  E.  239.  pL  8.  Trin.  33  £U2«  B. 
R.  Gaftrell  T.  Townfend. 

29.  My  Ld.  Prejident  of  the  North  Jhtw^  Mr.  SiapUtoeis  hand 
fit  to  a  iookj  tvhneiy  he  had  cpnfented  ^  the  into  eoMt  of  tke  I^rth, 

13  hft 
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hd  hjthi  nuans  rf  Mr*  FaiffoK^  my  Ld.  Prejident  moos  pirjuaiei^ 
and  the  matUr  fuppreffed.  Adjudged  that  the  words  are  adiion- 
able ;  for  it  cannot  be  his  hand  tmlefs  wrote  by  himfelf^  but  an- 
other may  write  his  name }  and  when  he  faid  he  confented  to 
die  rebels,  and  (hewed  not  any  certain  perfon,  this  cannot  be 
odierwife  intended  but  that  he  confented  to  all  die  rebels  in  their 
icbeili<mi  butifhehad  faidthathe  confented  to  A.  "^andB.  tvbici 
^Ifere  retels^  this  perhaps  may  be  intended  that  he  confented  to 
them  in  fome  ouer  matter.  Cro.  £•  251.  pi.  17.  Mich.  33  & 
34  Eliz.  C  B.  Stapleton  v.  Frier. 

30.  Tbougettefitij  living  by  fwearing  and  forfmearing ;  not  ac*  4 Rq>- 15* 
tionad>le  \  for  he  might  have  the  fines  of  fuch  as  commit  per-  JjJJllJjJ^*' 
jury;  cited  per  cur.  Cro.  £•  888.  in  pi.  i.as  Dr.  Stanhope's  bmSIXc? 
cafe.  P«fth.  %^ 

EIU.  B.  R. 
b«t  this  realba  doct  not  appear  there. 

31.  TZmi  didfi  rob  Carpenters  haU,  and  deceive  tie  company  ef 
20/.  being  fpoke  of  one  of  the  company  who  had  been  mafter  of 
the  company,  and  as  fuch  had  the  goods  and  money  of  the  com- 
pany delivered  to  him,  but  it  nta  being  termed  that  be  was  mafter 
at  the  time  V)ben  he  robbed  the  hall,  it  (hall  be  intended  that  he 
was  not  \  and  therefore  the  words  do  not  amount  to  a  breach  of 
trull  only,  but  are  aftionablc.  Cro.  E.  787.  pi.  28.  Mich.  42  & 
43  Eliz.  C.  B.  Thaxbie  v.  Smith. 

32.  Thou  art  a  cut-purfe^  is  not  a£iionable ;  per  cur.  Godb* 
181.  Mich.  pjac.  C.B.  in  pi.  257.  Obiter. 

33.  She  hath  married  the  bujband  of  another  woman*  It  wat 
moved  in  arreft  of  judgment,  that  tlic  plaintiflF's  wife  might  be 
be  dead  or  beyond  fea  for  7  years,  and  then  the  cafe  is  out  of  the 
ftatute  of  I  jac.  cap.  1 1.  and  though  it  be  alleged  that  he  had  no 
other  wj^,  yet  the  words  muft  be  taken  as  they  were  fpoken  be- 
fore the  auditors.  And  perhaps  the  meaning  might  be,  that  the 
phintiff  was  contraAed  to,  and  fo  in  confcience  was  the  htt(band 
of  another  woman.  Andjudgment  was  given  againft  the  plain- 
tiff.   Allen  37.  HiU.  23  Car.  B.  R.  Eels  v.  Smith. 

34.  Thou  art  a  cheating  knave,  and  haft  ffolen  two  bonds  from  me 
(tnmn>ndotwn  \ifimA%  fir  payment  rf  money  from  the  defendant.)  Per 
cur.  tbe  words  are  not  afkionable.  Sid.  35.  pi*  3*  Pafch.  13 
Car  2.  C.  B.  Lizard  v.  Clare. 

35*  She  (innuendo  the  plaintiff)  had  a  child,  and  either  fbe  or 
famebody  elfe  made  it  awoy.  Bridgman  Ch.  J.  held,  that  (making  it 
away)  muft  be  undcrftood  of  killing  it,  and  fo  aftionable  j  but 
the  3  other  J.  e  contra,  that  it  (hall  be  taken  in  mitiori  fenfu. 
And  thereupon  Bridgmaa  confented  that  judgment  be  arrefted. 
Cart.  55.  Hilk  17  &  x8  Car.  2.  C.  B.  Faulkner  v.  Cowpcr. 

36.  He  hath  broke  2  or  4  of  his  father's  ribs,  of  which  he  fhortty 
efter^edi  and  I  will  complain  to  a  jufHce  of  peace  rf  Hm:  he  may  bt 
hanged  fir  the  murder,  although  it  was  done  ao  fears  Jnce.  Ad- 
judged far  the  plaintiff-,  for  taking  aU  the  words  together,  they 
muft  neceffarilv  intend  a  murderous  killing.  Vent  1 1 7.  rafch. 
91  Cm  a.  PwJUpa  Vt  Kingfton. 
*  P  p  3  iV  ^* 
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37*.  Hf  is  as  very  a  rcgue  as  ever  went  by  the  bighwrny  /  he  iUkd 
a  Man  on  hoard  a  Jhipy  and  if  he  had  mt  bought  it  off  nmth  m  piece  if 
moneys  he  had  fufered  for  it,  Scroggs  Ch.  J.  iaid,  they  cottld  not 
imagine  this  any  other  than  an  unlawful  killings  wboi  it  is  faid 
(he  would  have  fuifered  for  it.)  And  per  cur.  the  words  are  ac- 
tionabie,  and  judgment  for  the  plaintiff,  a  Show.  77.  pi.  6i. 
Trin.  3 1  Car.  2.  B.  R.  Bonfield  v.  Linton. 

38.  Ton  are  no  Harris^  and  have  none  ^f  the  blood  of  the  Harrises 
in  you.  FlaintiiF  alleged  that  the  words  were  fpoke  intenOonaily  f 
dtftnherit  him.  Not  ;*£lionable  ;  for  the  ward^  might  be  meant 
as  to  courage,  hiitaour^  or  good  nature^  and  do  not  of  themfelves 
import  him  a  ballard.  And  judgment  was  ftayed.  .2  Show*  95, 
pi.  92.  Pafch.  32  Car.  2.  B.  R.  Harris  v.  Roberts. 

%  Silk.-^ifi.        39.  He  broke  my  kcufe  like  a  thief     Not  a£lionabIe.     a  VenU 

pi.6.Anon.  j^j.  Pafch.  2  W.  &  M.  in  C.  B. ' Anon. 

[507] 
S.c.&s.p.       ^Q^  George  Button  (the  plaintiff)  h  the  man  who  lulled  sny  huf- 

^ndthedL^  ^^"^  9  ^^^  ^^^  hufband  being  dead.  The  court  was  of  opinion 
fendant  lur-  that  thcfc  w  ords  wcrc  actionable  ^  for  fhe  by  whom  they  were 
tbcr  laid,  fpoken,  avcTTcd  the  ^ieath  of  her  hufband.  And  as  to  the  cafes 
nohoit\tiT  cited  to  prove  thefc  words  are  not  a£lionable,  diflinguenda  font 
thatkiiudv^  tempora ;  for  in  tliofe  days  people  were  very  litigious^  and  thcre- 
bujhand'y  it  £Qpg  ^^  judges  dilcouraged  ackions  for  flanderous  words  j  but 
stLnTrhe  "^o^  ^00  «iuch  liberty  is  taken  to  abufe  people  with  their  tongues ; 
court  held  and  therefore  they  iliould  be  retrained  by  juitice».  So  that  now 
words^h  ^^y  words  malicioufly  fpoken  fhall  be  taken  in  malam  partem  \  for 
are  to  be  the  ufc  of  words  IS  to  exprcf^  the  mind,  and  fhould  always  be  in- 
taken  in  the  tended  as  tltey  are  undcrRood  by  indiE'erent  perfons.  So  judgaient 
rz?\o*bI*;  was  given  foi  the  plaintiff;  8  Mod.  ^4,  HiU.  7  Geo.  17^1,  But- 
Jciii'ing  ma-    ton  V.  Hcyward  ic  ux\ 

Ikiofe  £c  vo- 

lunurie,  and  not  ^y  accident.  And  there  Is  no  room  to  fuppolc  tht  party  alive  alter  tbfr  verdift.  Tba 
^uetlion  is  now  only,  what  is  underftood  by  the  hearers  P  '1  he  notion  of  taking  wonU  iv  mitiori  feftfi 
has  been  etploded  many  yean;  50  or  bo  years.  Ch.  J.  Hok^s  niie  was  «riiat  was  underaeod  by  by- 
ftandsrs;  he  would  Uy  that  the  cafes  were  one  #ay,  and  another  |  but  whncver  words  were  fpokeui 
tending  to  the  difpaiagement  ofa  pcrfjn,  he  fhould  be  always  of  an  opinion  that  the  a^oo  would  lie. 
Wherever  the  apprebenfion  of  the  hearers,  and  the  meaning  of  the  fpeaker  was  fcandalo«s,  the  words 
/hall  be  taken  in  the  wo(A  fenfe.  Jf  tbis  \vas  intended  heie  of  an  aonoceat  kiUing,  ibe  defendant 
might  have  judiiied  it  io  a  plca^  and  u»itT»  it  doth  appear  upon  reeordy  th4t  the  pcrfon  Was  notilea^i 
but  alive,  the  words  are  adtonable.     MS.  Rep. 

41.  In  an  aftion  upon  the  cafe  for  fcandaloifs  words,'  the  dc* 
claratlon  fct  forth,  that  in  a  difcourfe  between  the  plaintiff  and 
tlie  defendant,  the  defendant  faid  to  the  plaintiff,  you  (meaning 
I  the  plaintiff)  did  fhut  up  my  ffler  (meaning  Anne  the  late  wife  oF 

the  plaintifF,  and  Gder  of  die  defendant,  then  lately  deceafed)  utfd 
murdered  her ;  and  I  'will  prove  it^  There  was  iudgment  for  the 
plaintifF  below,  and  upon  a  writ  of  errtfr  it  wa«  innftedt  that  the 
VV'ord  (murder)  does  not  neceffarity  import  the  taking  awaf  an- 
other's life  febniouily,  or  with  a  malicioos  intent^  wkich  is  nc- 
ceffary,  in  order  to  conilitute  an  offence  \  and  thorfore  (muc* 
dravit)  without  die  words  (malitia  fua  pnecogit')  will  not  be  Aiffi- 
cient  in  an  iTldiclarent.  But  the  court  held  that  t%c  woc^nnurdcf ) 
in  its  common  fignification  impoitt  a  felonious  klQ^^  untefs  etm 
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plained  by  fomething  fubfequent,  which  the  party  might  have 
taken  advantage  of  here  by  a  fpecial  juftificacion,  or  by  evidence, 
^ke  the  cafe  in  Cro.  C.  5  lo.  where  the  court  faid,  that  to  call  one 
a  murderer  is  a£tionable,  and  fhall  not  be  intended  that  he  was  a 
[murderer  of  hares]  unlefs  fuch  foreign  intendment  be  difcovered 
^9  ihewn  in  pleading.  And  the  judgment  was  affirmed*  2  Stra, 
I  {30.  Fafch*  13  Geo.  2.  B.  R.  Rivers  Vp  Light. 

{A.  b)  Far  Words.  In  what  Cafes  it  lies  for  the 
Words  for  a  collateral  Refpeft.  la  what  Cafes, 
where  the  Words  are  not  underjlood. 

{l.  |F  a  man  fpeak^  fcandalms  werd^  of  another,  in  a  language  Cro.E.496. 
•*  that  themiditars  do  not  tinderjiand^  no  a£lion  lies  for  them,  ?l.i6.  Jonci 
becaufe  they  cannot  be  any  difcredit  to  him  when  they  are  not  J*  c!  ad? 
underftood.     Trin.  39  £liz.  B.  R.  between  Jones  and  Dawkes  judj^cd  L 
agreed  and  adjudged,]  «*'°ft.  ih« 

See  M«.  i8^.  pi.  315.  Trio.  26£lis.  Anon.-~— (H.  h)  pi.  14.  S.  C.    but  S.  P.  docs  out  ap* 
i>faf.«»-^.  C.  cittd  Cpb.  £•  865.  U  pi.  45. 

[2.  As  Mtl  man  fpeaks  m  Latin  certain  fcandalous  words  of  Cro.E.49(?. 
me,  in  tbeprefence  of  m%xi  that  do  not  underftand  Latin,  no  ac-  ji]ud'ed'^' 
tion  upon  the  cafe  lies,  becdufe  it  is  no  difcredit  to  me.     Trin.  againft  the 
39  *Eliz.   B.  R.  between  Jones  and  Dawkes  agreed  and  ad-  piwnf.ff.— 
judged,  though  it  was  averred  that  the  auditors  underjlood  linguatn  ^^'  5^  ^^* 
Rotnanam^  for  this  might  be  Italian,  which  is  now  the  Roman  Ian-  but  s.  p.* 

guage.]  does  not 

appear.        ^ 
SrC.  Cited  Afg.  2  Show.  435*  in  pi.  399. 

[3,  ib  if  one  man  in  Weljb  calls  another  thief y  in  the  prefence  ^0^.262.  at 

of  fuch  who  do  not  underftand  what  is  intended  thereby  p'-VsV^^yi* 

in  fcaccario   adjudged,  cites  Trin.  39  £liz.  B.  R.    Hob.  Rep.  that  fun. 

cafe  351.]  ^«^7^ 

•'•'      •*  words  in 

Welch  bear  bo  a^kion,  f?sccpt  you  affirm  that  they  were  fpoken  in  the  hearing  of  fuch  as  underftood 

the  WcJfh  tongue ;  for  ths  ilander  and  damage  confilt  in  the  apprchenfion  of"  the  hearer?. Cro.  E. 

496.  pi.  16.  Mich.  38  &  39  £Hz.  Z^  R.  cltss  S.  P.  to  have  been  adjudged  accordingly.    i\nd  of 
thsC  opinion  was  the  \ikhote  court. 

4.  PlaintifF  declared,  that  the  defendant  fpake  fuch  words  in 
Welfi^  and  that  in  Enghp  they  fignified,  thou  hnjl  murdered  thy 
wife  ;  but  did  not  aver  that  the  words  were  fpoken  before  JVelJh^ 
men^  or  fuch  as  underlkood  the  Weljb  tongue,  but  only  in  prajfentia 
*:  auditu  quamplurimorum  fubditorum  doming  reginae.  The 
aRion  was  brought  in  the  county  of  Monnmtihy  which  was  once 
parcel  of  Wales^  but  is  now  an  Englifb  county*  AH  the  jufiices 
and  barons  held,  that  for  thi*  caufe  xht  judgment  was  erroneous ;  for 
it  (hall  not  be  intended  that  any  there  underftood  the  faid  tongue  ; 
and  then  it  was  not  an^ 
9c  44  £liz.  in  the  exd 


nyflander.     Cro»E.  865.  pi.  45.    Mich.  43/C^Wio^OvA 
;heqtier.  Price  v.  Jenkins.  ^*-(  r^  >  VV,^- Vtj 

P  p  4  Hvi.' "  ..<y 


5o$  dfttomt  [for  Wordi.] 

« 

(B.  b)    la  wkat  Cafes  it  Iie$.    Where  the  Wordf  are 

repugnant. 


fo(H*  <  ['*  T^  A  f^i^^  covert  fays  to  another,  thou  i^Jhbn  mfgtoit^ 
&  M«ei  whereupon  he  to  whom  they  are  ft^ken  aiks  of  her  what 

tbeit.  goods,  and  the  feme  anfwerar  m  phia  fi^x  ^uid  in  the  dedaratioa 

^^^M  Uie  plaintiflF  avers  innuendo  the  plow^ftuff  of  the  haion  of  the 
TUdSa^a  ^^^^i  Ao  a&ion  lies \  for  the  f(pme  covert  capnoi  have  goods* 
Uth  Men     Pafch.  II  Jac.  B.  R.] 

hf  th«  wft )  •djndged  the  words  adIoiiabl«,  (thoogh  l3bt  iM  emli  b^t  no  t»Htt)  becnfe  ftc  had 
chirfidhim  wi^  ftcaling  of  tfaen.    Cro.  E.  279.  pi.  7.  rach.  14  Elis.  B.  R.  Chanicrs  aie» 

Wordi  fpoken  by  the  defendant*!  wife  of  the  plaintiff*!  wift,  ?ts.  f^  wrt  m  thitmjk  rvm  «W  « 
ihUvifi  fMttn  $  /«r  r^0»  ^  jfti^  my  fomtt^  iria.  5  Ag^ott  of  the  ^efandant*!  and  fa?!  wift.  It  wat 
laid  ic  wtt  impoffible  \  for  «7m»«  c^yfrr  hath  not  gooda  that  can  be  tolea.  Adjudged  afbanablr  and 
ftandalOtt!,  and  {hall  be  conftrued  according  to  common  intendment!|  that  fre  charged  har  with  the 
Heating  of  her  hufband*!  faggoa,  which  is  felony,  and  whofe  the  good!  were  ii  not  aatvbl*  Cxo.  J* 
600.  pi.  24.  Mich.  tS  Jau  B*  R.  Stamp  v.Whitt**— i^^alm.  358.  Stnog  v.  tVhii^  S.C>  «• 
judged  for  the  plaintiff. 

So,  thoo  art  a  thief,  fw  fttgRni  wy  ctra  9ut  of  wy  hmm^  aftiooable.  Sty*  IS5*  Mtch.  14  Cir. 
B*  R.  Gibb!  V.  Dnnn. 

F.Jhlt  wtf  pUti  oMtefwiy  cUmktr^  being  fpoke  by  a /ifw  catwrr,  «m  held  aAimblt}  lor  b  mb. 
Ikioo  Speech  it  li  well  known  that  the  wife  account!  dte  boiband*!  goods  at  her  goodi.  A4ia4g*d  ia 
B.  R.  and  affinmd  in  the  exchequer-chamber,  do.  C*  $%•  pi.  to.  Mich,  a 'Car*  C«  B*  Poweil 
▼•  Plomkett* 


See  (P.  c)  pi.  4«  wheie  after  a  verdid  It  vai  intended  that  dicy  wen  h«  goods  dam  ftl^and  Mca 
then* 

!»  P^^  [a.  If  one  fays  to  anothery  tlou  hafi  muriured  7.  5.  no  aCtioii 
Sltd^-  fi««>if  itbca^"«dthatJ.S.  is  yctinfuUltf^    H.  ii  Jac  B, 

lendant  had    R«  PsTT's  CASB,  adjudged.] 
«  wife,  who 

ii  mn  GTing,  and  that  defendant  faid  of  hiiQ»  thm  hafi  UOed  mf  v^'tfe^  adjudged  not  adioaablsi  but 
bad  Ae  been  dead  It  had  been  otherwife.  4  Vp.  rS.  a.  pi.  9.  HtU.  39  Elis.  C.  B.  Snag  v.  Gea. 
■■  >  S.  C  cited  Poph.  1S7.  Aif.— — Utt.  Rap.  310.  Mich.  5  Car.  C«  B.  thnS.  P.  accord. 
lagly  per  cur.  obiter.— ^3  Bulft  167.  S.  C.  cited  by  Ooke  Ch.  J.  -S,  C.  cited  Aig.  Win.  39. 
■  S.  C*  cilxd  A|g«  Mar.  209.  ^  pi.  187.  S.  P.  per  cur.  Jo.  141.  «(  the.  end  of 

^^'^^  (3*  1^^°^  ^^"  ^^T*  ^  another,  thm  htfi  Jhlm  ipir  (inBoendo 
S.  c/adjo^*  d^tndant)  an  hundred  of  Jlat^^  no  a&ion  lieS)  faccaufe  the  ionuendo 
aatur}  and  has  made  the  words  repugnant ;  for  he  could  not  ftea^  the  dc« 
upon  a  ad  fcndant,  as  it  muft  be  taken  by  the  words.  HiB.  13  Jac.  fi«  R, 
22dSdge    bctw«n  White  and  Beough,  ac^vidged.] 

Jf.  iaid  it  I!  QAcertain  hew  it  ihall  be  takes }  and  therefbse,  for  the  dttfiTour  of  fuch  attou!,  die  ac* 
tifio  lie!  Aot  s  and  adjudged  accordingly  againft  the  pfauntiff« 

r*    ^1'   1 1  [4.  If  a  man  in  an  aftioB  upon  the  ^afe,  declares  diat  die  de-. 

'^^  75*  fendant  faid  of  hhn,  be  is  a  haft  gentlm^xh  tmdb^  3  9t  4siiUrm 

Poph.^iS^  ^  ^'  '^*  ^  nutid/ervtmt,  (innuendo  quandam  A.  D.  at  the  fpeah* 

R^nor  vV  xng  o(  the  words  the  wife  of  J,  D.)  and^er  hilbd  themj  or  €mtfid 

Jiaiiet,  B.C.  them  to  be  killed,  ubi  revera  he  neyer  ys^  KVi^ty  of  any  inconti* 

cSdfad  .***  **^**^  ^"^  ^  ^*^^  ^'  ^'  "^^  *®f  other,  nor  «f  any  fuch  felooy 

— jofi4x.  or  murder.    After  a  verdl£k  for  the  plaintiff^  it  was  moveA  in 

pi.  7.  Key.  aneft  of  judgment,  that  inafmnch  as  he  had  averred  that  he  nerer 

Ut'L c!^^  ^^ £^^  of  any  incontincncy  wilb  A«  S.  this  is  att  one  as  if  he 
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had  fo  aterred  no  zOtion  would  lie  i  for  then  it  would  appear  to  ^^^TT" 
the  court  diat  there  was  no  fuch  in  rerum  natura»  as  is  tuppofed  Kcymer «« 
to  have  been  killed  \  as  if  one  man  fays  to  another  that  he  killed  ciark,  w 
J*  S.  and  avers  that  there  never  was  anv  fuch  as  J.  S.  no  aQion  ^'^f^f' 
lies.    But  it  was  adjudeed  for  the  plaintiff,  becaufe  the  averment  on^  upon 
is  not  fpedal  that  he  had  not  any  child  by  A.  Sf  but  generally  ^T^ 
that  he  was  not  incontinent  with  her.    mch«  a  Car*  regis,  be-  aa^Sk 
Iween  ELeiibe  ahd  Hmilbt^  adjudged,  this  being  moved  inarreft  OToot,  aoi 
of  judgment.]  jSi^f 

and  agiaed  by  3  |afti«c«  thst  dw  w<of^  itt  wBkaAk  ■  ■    S«  C«  died  Aif.  at  to  the  «Drd<  Uiag  «. 
lioiiabic    Can.  55*    ■        S>  C.  cited  Coab.  *%%•  by  Eyic  J.  and  laid  that  the  words  wck  hdi  ^ 
aftioaaMc  only  by  rcalba  df  the  prelacc  (bafe  geatlcmaa.)    Bat  Holt  Ch*  J.  UU  the  woidamvacp 
lioittble,  and  that  withont  fuch  intradvmii  of  calliag  hiaa  bafe  ^ticmaa. 


5.  He  (innuendo  the  plaintiff)  ^W  ow  jtUen  are  perjured  hutveSn 
It  was  moved  that  (he)  cannot  be  referred  to  a  perfons,  neither 
can  (peijured  knaves)  be  referred  to  one  perfon  ;  but  the  court 
held  It  well  enough,  though  it  be  falfe  Engliih ;  for  the  fenfe  ap» 
pean.  And  adjured  for  the  plaintiff,  Cro.J.  lOO.  pL33.  VHau 
3  JaCf  B«  R*  Turner  v.  Darcie. 

6»  Tboueurtabun$%andbafi  firgedmjbuftHuuti  mil agmnfliis  I^1d*4o* 
mind.    Win.  39.  Arg.  cites  it  as  ruled  that  no  adHon  hes.    10  ^f^^ 
Jac  Mallard  v«  Wife*  l^mA  this 

cale^be- 
cade  the  nordf  aie  fepvgaaat  and  coatrary ;  for  if  it  be  ioifid  !t  it  not  her  hulbaad*!  will. 

One  faid  of  FcnfKr  J.  thoo  haft  /brged  my  father's  will*    Pabn.  442.  Jooei  J.  cited  i^  and  fiift 
te  opinkm  wu»  tiUt  it  wiU  ftarcc  bear  an  aftioa* 

7.  To  fay  of  a  vfidow  that  her  cKUren  (innuendo  her  children  *  ^?'*) 
which  flie  had  bj  ber  firmer  bu/band)  are  hafiards  by  one  F.  is  ac-  '**         ^* 
tionable,  fhe  alleging  a  communication  and  lofs  of  marriage  \  for 
though  in  truth  they  cannot  be  *  baftards  in  law,  yet  in  reputa-   [  5x0  ] 
tion  they  may  be  fo.     Judgment  for  the  plaintiff.     Cro.  C.  322. 

pL  4.  Mich.  9  Car.  B.  R.  Brian  v.  Cockman* 

8.  M.  fiok  a  Jbeep  of  iis,  (innuendo  of  the  defendant's)  and  that 
it  was  not  the  jirfi  he  Jlole  by  an  hundred.  It  was  moved  in  arreft 
that  (his)  muft  refer  to  M.  which  is  proximus  antecedens,  and  fo 
the  words  are  repugnant ;  for  one  cannot  fteal  his  own  Iheep.  But 
the  court  held  the  words  a£iionable  as  laid  in  the  dedaralioo.  8 
|ilod.  3o«  HilL  7  Geo.  xyax.    Muck's  cafe. 


(C  b)     In  what  Cafes  it  lies.    Jn  refped  of  the 
Uncertainty  of  the  Perfon  ^  mobam  they  were 
/foken. 

Iji.  I  F  a  man  lays  to  the  (mrant  of  T.  S.  I  am  a  true  fubjeSf  nnd 

^   tImtJervefi  n§  trmjub/e^^  J.  S.  may  have  an  a£Uon. 

betYeen  Sir  Wxujam  Wilgravb  and  Agar,  ad- 


'5JO  •  aafontf  [for  Words.] 

*Sc€  (Y,  a)  f  2.  If  one  fayft  to  another,  that  he  /aid  there  is  no  prince  in 
phje.s.c.  Knglandi  an  a<3ion1ies,  thoo^  there  are  fevcral  princes  in  Eng^ 
note  there,  iatid^  as  earl^,  marquifTes  and  dukes  j  for  when  a  difcourfe  is  of 
*-(X.a)pi.  a  prince  (imply,  this  intends  the  king's  eldeft  fon.  My  Reports, 
llit\'  ^p       ^4  J^^'  ^^^^^^  Lewes  akd  Walter,  adjudged.] 

does  not  appev. 

«  *     • 

See  (H.  V)  j-j.  If  one  man  fays  of  anotfier,  my^  [/^]  majler^  Mr.  Browne^ 

*  cVof  J.^'  *^^*  robbed  me  tf  alt  my  good/,  an  a&ion  lies  for  irowne  hi3  matter; 

443.  pi.  20.  for  his  perfon  is  apparently  defcribed  by  his  fumame,  and  by  the 

^^^'t  **  name  of  viafter,  which  is  a  rdativc.     Midi.  15  J^tc  B.  R.  bc- 

adjldgcd  for  twccn  Browne  AND  LoAD,  adjudged,  this  being  moved  inarrclfc 

the  pUin-  of  judgm<;nt.3 

tiff)  for  it 

ihall  not  be  intended  that  he  bad  more  maAen  of  that  name. 

In  cafe  for  words,  the  plaintiff  alleged  that  the  deftndafit  adtunc  &  thUcm  (tflofuium  bmiens  wkh  m 

prvant  cf  the  pUmt^f  faidycm  an  *  treat  rtgue  and  rafcMl,  at  frtai  a  rtgue  as  ytur  mafery  Sfcm     It 

was  held  that  fuch  allegation  was  funcient|  for  the  («!tttnc)  refers  to  the  whole  Clavfe,  tad  iapMt» 

that  he  was  then  fervant  when  the  difcourfe  was  betwetn  tbffn  j  «nd  judgment  for  the  pUinuff*     Co- 

mynaU  Rep.  167.  pi.  147.  Mich*  4  Geo.  i.  C.  B.'  Upton  V.  Pinfold. 

R.  S.  and  ^^  If  A.  fays  to  B.  one  of  us  two  is  perjured^  and  B.  fays  to  A. 
fvorn^in  f/ if /M^ /,  and  Jf.  ^x  again,  I  am  fure  it  is  mot  ly  B.  ihailhavean 
tvtdeoce  ai^ion  for  thefe  words ;  for  the  fubfequent  words  ihew  apparently 
againft  B.  that  he  intended  him.  Dubitatur  Pafch.  4a  Eliz,  B.  R.  between 
t'i]l:i  CoE  AND  Chambers.  J 

ferjitrtd.  R.  brought  an  action  for  thefe  words,  and  alleged  that  the  defendant  fpoke  tbofe  wonfs^ 
(innuendo  of  the  pbttntiir.)  Cited  Cro.  £•  4^7.  In  pU  t6«  per  Popbtm,  to  be  adjudged  in  Sir  Joha 
Bourn*8  ca&i 


See  (z.  a)  ^^,  If  there  be  a  bill  exhibited  in  the  exchequer-diamber 

Ws.^p.'  «^g^i^^  6  [16]  for  a  confpiracy,  and  upon  communicatiou  tihcieof 

does  not  J.  S.  faid,  thefe  defendants  are  thofe  that  helped  to  mutd^  Wk  N% 

cfcarty  ap.  r^  meaning  one  W.  N,  it/ho  was  murdered  by  ons  T.  0»  ^ho  was 

See^(H;"b)  t^^ged  for  //.]    Every  one  of  thefe  6  [16  j  defendants  may  have 

pi.  17.  s.c.  an  action  t^pon  the  cafe,  as  well  as  if  wey  haa  been  fpecially 

+  Hob.89.  named.    Hob.   Reports,   between  Foxcrofh  and  Lact.    ad-. 

Trin.  II  judged.] 

Jac.  adjudged  and  affirmed  in  error.  ■  ■  ■  Jcnk.  297.  pi.  52.  S.  €•  accordingly.-*— S»  C.  Qjte4 
Oodb.  391.  in  pi.  477.  as  adjudged  that  tlie  adian  would  not  lie  for  %  reafons;  nrft,  becaufe  (thefe) 
was  uncertain  in  the  pcrlbn.  idly.  It  was  uncertain  in  the  thing;  for  it  might  be  dut  thej  had  au- 
thority CO  do  it. 

A.  B.  and  C.  were fobfcribing  witneHes  to  a  will, and  they  proved  the  fame  in  tht  prerogadve  court* 
In  difcourfe  of  the  faid  will  the  defendant  faid,  they  (innuendo  A.  the  plaintiff,  and  B*  and  C.)  or 
/«mr  of  them  forged  tbevfUlf  and  they  are  perjured,  and  Vll  frvue  them  Jo,  Per  cor.  die  fah  words  ai3 
only  mtroduoive  to  the  2d,  and  the  2d  conuin  a  pofitive  charge  of  peijory  againft  tkem  all  3  and  givi 
judgment  for  U>c  plaxntiif.    %  Barnard*  Rep.  in  B.  K*  Pa^>  6  Geo.  2.  Hughes  «•  Winter* 

So  uhere  (J.  If  one  fays  to  J.  S.  thy  fon  bath  robbed  me^  and  t!hc  fon  bringa 

Intt'^thf  ^^  aftion,  he  mtifl  aver  that  Jf.  S.  had  no  more  fons,  or  otherwifc 
Jan  katb  he  cannot  maintain  the  a£lion.  But  if  one  fays  to  a  fon,  thy  fa-- 
nfvrderedmy  ff,^^^  q^  to  a  wifc,  thy  htf/hand hath  robbed  me^  the  aftxon  lies  for 
in'aaion  ^^^  father  or  hufbtind  without  fuch  averment ;  for  there  eamiot 
brought  by  bc  more  fathers  or  husbands.  Cro.  J.  4/^4.  Miclu  15  Jat.  B.  R« 
****  tu**      agreed  per  cuv.  in  pi.  21.  i 

iiui  iiciiher  iimueiuia  the  pUlotiffi  nor  o  averment  that  Che  defcndtttt  i^ke  the  Urords  of  Che  ptife* 
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tSflf,  voold  Csnt ;  lor  it  U  but  a  general  allegation  of  words  which  import  no  (lander,  withdut  awerring 
that  the  plaintiff  was  the  only  Ton  of  his  faihcr.  But  in  the  cafes  abuve  ot  thy  father.  Sec.  thy  huX- 
band,  or  thy  mafter,  it  had  been  good;  wheiefore,  abfente  Lea  Ch.  J.  judgment  was  given  for  the 
defendant.  Cro.  J>  635.  pl«  !•  Fafch.  2Q  Jac.  B.  R.  Harvey  v.  Chamberlain. —Paha.  xS 3. 
S.  C.  accordingly^  but  lays  if  it  had  been,  thy  fen  fyUiium,  it  had  been  certain  enon^h. 

7,  A,  and  B.  difcourfing  of  J.  Symms  and  W.  Symms,  A.  faid, 
the  Syrtims^s  inahe  half-crown  pieces y  end  J.  Symms  did  carry  a  cloak" 

.hag  full  of  clippings.  In  an  aclion  for  thefe  words  it  was  objeQed 
that  he  did  not  fay,  thefe  Symms* Sy  but  the  Symms* s  s  and  that  a 
cloak-bag  of  clippings  was  uncertain ;  for  it  might  be  clippings 
of  wool,  &c.  or  clippings  of  iilvcr  from  the  goidfmith's,  who  in 
making  plate  make  clippings ;  neither  is  any  certain  time  flicwn 
when  the  words  were  fpoke ;  and  therefore  adjudged  that  the  ac- 
tion would  not  lie.  Godb.  391.  pi.  477.  Pafch.  3  Car.  B.  R, 
Symms^s  cafe. 

8.  An  a6lion  was  brought  for  faying,  H.  got  a  nuitnefs  to  for^ 
fwear  himfelf  in  fuch  a  caufe.     You  or  he  (innuendo  the  plaintiff) 

hired  one  B.  to  for/wear  himfelf, .  It  was  moved  that  the  words  are 
not  adionable ;  for  though  the  firft  l*anch,  if  alone,  is  certain 
enough^  yet  when  he  goes  on,  and  fays,  you  or  the  plaintiff  hir^ 
one  B.  to  forfwear  himfelf,  it  becomes  wholly  uncertain  to  whom 
the  words  relate.  It  was  alfo  moved  that  the  action  lay  not,  un- 
lefs  B.  had  adually  forfwom  himfelf  j  but  per  cur.  the  words, 
you  or  he,  &c.  do  not  render  the  former  uncertain ;  for  they  re- 
late nof  to  the  gettmg,  &c.  but  to  new  matter,  viz.  who  paid  the 
money  ;  befide$,  if  the  words  were  A.  or  D.  did,  &c.  either  A. 
or  D.  might  bring  an  a£lion,  but  then  there  muft  be  an  averment 
that  neither  of  them  did  it.  It  is  not  neceffary  to  the  maintain- 
ing  of  this  a£lion,  that  B.  did,  in  fad,  forfwear  himfelf,  the  in- 
nuendoes here  are  not  introdudiory  of  new  matters  of  fad^ 
but  only  explanatory  of  the  foregoing  words.  Judgment  pro 
quer.  xo  Mod.  196.  Hill.  12  Ann.  B.  R.  Harriibn  v^  Thor&« 
borough. 


(D.  b)    For  what  Words  it  lies,  in  rcfpcft  of  the 

Uncertainty  of  the  Thing. 

[i.  tF  one  man  fays  to  another,  thou  hafl  two  tuives^  andJtvill 
-*  hang  thecy  or  do  the  bef  I  can  to  hang  thee^  an.  aftion  lies  for 
thefe  words,  though  it  might  be  that  he  had  2  wives  before  the 
llatute  which  makes  this  felony,  or  otherwife  it  might  be  that 
one  of  might  have  2  wives,  and  yet  it  is  not  felony 

witbki  the  ftatute,  as  not  knowing  of  the  firft  wife's  life  \  yet  be- 
caufe  he  fald  he  would  hang  him  for  it,  and  the  words  were 
fpoken  falfely  and  malicioufly,  it  (liall  be  interpreted  that  he  in- 
tende4  this  tp  be  felony  within  the  ftatute  ;  and  the  words  alto- 
gether import  as  much^  and  fo  found  in  flander*  Mich,  xo  Car. 
B.  R.  between  "Williams  and  Tedbury  adjudged  per  curiam, 
after  a  verdifl  for  the  plaintiff,  becaufe  the  words  "uare  fpolun  in 
gfi^r.    IntraturHill*  p  Car.  Rot.  11 6c.} 

[2.  In 


Fol.  76. 


511  aSfoniel  [for  Words.] 


Jo.  t(W.  ff.  [2.  In  an  a£bion  upon  the  cafe,  if  the  phintiflT  declares  Aat  lie 
i^Ji^taA  ^'^^  ^  doQot  of  diyinkjy  and  paurfon  of  B.  and  there  being  a 
s.  c!  Vi-  '  communication  of  the  plaintiff,  the  defendant  fsdd  thefe  words  of 
Jwlfcd  ac-  the  plaintiff,  be  is  yonder  in  the  cbureh^  and  is  robbing  the  eburcb^  f^ 
!!^ro.'c.  ^^unc  &  ibidem,  faid  of  the  plaintiff  thefe  other  words.  Dr.  &Y. 
417.  pl.V  tborpe  (innuendo  the  pUnntiff)  bath  robbed  the  cbureb  (innuendo  the 
S.  c.  ad-  fburch  of  B.  aforefaid.)  After  a  verdidl  for  the  plainti^  upon  not 
oB^inglr.'  S^^Z  pleaded,  the  plaintiff  ihall  have  judgment,  though  it 
Tbcm  bai  obieued  that  the  word  church  had  a  double  fisni6cation,  fa& 


baf  objeued  that  the  word  church  had  a  double  figni6cation, 

walfkJ  tb€  the  church  material,  and  the  church  catholic )  and  it  is  ufual  for 

^1^1^^  divines  to  fay,  that  men  rob  the  church  who  do  not  pay  their  dues 

«fa«rch  of  to  the  pariin,  or  that  keep  appropriations  in  their  hands  ^  and  it 


t^^'^  might  be  that  he  intends  that  he  keeps  fome  things,  goods*  or  land 
\tatffrm  ^^^  appertain  to  the  church*  Yet  the  a£tion  lies,  for  the  woids 
iki  thurch     cannot  bear  any  fuch  fenfe,  inalmuch  as  he  fays  he  is  yonder  in 


SriTrdk  ^^  church,  by  which  it  appears  he  intends  the  material  church  \ 
«f  A.tforc-  ^i^d  the  ftatute  of  2^  H.  8*  that  takes  away  clergy  from  thofe 
^d)  Fauwr  that  Tob  churchcs,  nas  |ho  fame  words  as  are  here,  without 
^^''*  any  defcription  what  church  he  intended.  Bifich.  n  Car.  B.  R« 
Aoagbt  the  between  f>R.  Sibthob^e  and  Robinson  adjudged  per  curiam* 
voidf  IMC     this  being  moved  in  arrcft  of  judgment*    Intratur  Trim  10  Car« 

Itftty  YdTcrtos^  and  Ttafield  c  contni  isr  they  «e  to  be  takes  eccofdiiig  to  coommb  pvltoec,  194 
M  the  vwrft  fenfe;  and  thcrefbie  (robSing  the  cbnich)  muft  mean  in  a  fctoiaiooa  aumwry  apd  the  ia* 
a«e»do  fliewi  he  meant  the  mttarial  church  }  and  the  words  (and  thou  haft  poUad  tM  tha  lead)  ii  « 
^Kther  addition,  and  nat  a  ihewing  wherein  the  feloay  he  *tnlendad»  confiftcdi  and  tharalbae  ThaieU 
iu4  diere  wai  a  diiaiencei  where  he  faid  (for  thou  haft)  and  (and  thov  hafl|  *€•)  aad  «4|«dsad  fbc  tba 
yUintiff'.    Cro*  J.  153.  pi.  a.  Patch.  5  Jac.  B.  &•  Bcnicn  t.  hforiey* 

CV-^*)^         [3*  If  A.  lays  of  B.  I  have  hand  out  B.  mws  /  bm  fami 

'*    *  records  nohieb  he  hath  forgedy  and  be  Jball  dearly  pay  fir  it  s  I  bavo 

.  eaitbedtbe  firgerer^  an  a^ion  lies  for  thefe  words,  thou^  it  does 
not  appear  that  he  intended  a  record ;  but  it  mav  be  that  he  in» 
tended  a  copyhold  record,  or  other  thing  which  ts  not  a  true  re- 
cord, but  only  a  record  in  appellation  ;  for  it  (hall  be  intendeds  ac- 
cording to  tne  words,  a  true  record.    lGch«  13  Car.  B.  IL  bev 
tween  Gabbut  and  Bbll  adjudged  per  curiam^  this  being  moved 
in  arreft  of  judgment.] 
C53r3l        [4.    If  A.  lays  thefe  words,  that  perjured  rogfte  and  vUlnm 
5*  ^'s  *c   ^^^f  without  more  words  precedent  or  fubfequent,  yet  Jo^ 
fk  3-  »•  C.  p^^  flj ji  jj^yg  j^n  a£Hon  for  thefe  words,  allenng  a  commu- 
nication of  him  at  the  fpeaking  of  the  words.    HilL  1 1  Car.  B. 
between  Pottbr  and  Lovedat  adjudged,  this  being  moved  in 
arreft.    But  a  writ  of  error  was  brought.] 
ftBalft*  it6.       5*  ^^'  ^'  ^^'^^  '^^^  Cornwall  with  a  blue  coatj  hsi  now  be  both 
S.  C.  and  hy  gotten  hiuch  wealth  by  trading  with  pirates,  and  by  eonems^  by  tab 
^^^^w  of  ^^^^^9  ^"^  h  f^ortion.    Coke  Ch.  J.  faid  that  Ac  wolds 
toogenealj  (by  trading  with  pirates)  are  too  general}   for  an  Bdneft  ilfim 
and  the        might  trade  with  a  pirate,  not  knowing  him  to  be  one*    Gtfft^ 

they  are  not  adionable.    And  judgment  agaiaft  the  plaintiff'. 

6  "Sat^ 


aaionsf  [for  Words.]  sx^ 

€•  Thu  Oft  o  facrikffous  peffon^  and  commUtefi  foefilegt  evirj  Ur.  *so, 

day    It  was  objc^cd  diat  this  IhaU  not  be  intended  of  robbing  ?'^^ 

chuTcheSi  whicn  is  felonyi  but  of  detaining  tithes,  which  by  the  the  aefea. 

civil  and  canon  law  is  facrilege }  &  adjornatun    But  afterwards  '»t,  tlum|h 

the  court  were  of  opinion  for  the  defendant.    Sid.  376.  pL  4«  ||^^(^ 

Mich,  ao  Car.  2.  B.  R.  Gaudy  v.  Smiths  be  rpoke 

and  to  ctvfe  Um  to  be  broogbt  in  ^eftton  for  hit  life.!        ■   t,  Keb.  401*  pi.  %•  S.  C.  adjornatiir. 
430.  pi.  63.  aijadged  for  the  defendant.  Sbi  mas  guiHj  ofjMcrHtie^  not  aAionabk.    Freen* 

lUp.  67.  pU  So.  Mich.  1671.  C  B.  Lady  Stiikely*!  cafe. 


(E.  b.)      For  ^bat  Words    it   lies,    without  any    foi.77. 

Averment.  *— v— * 

[l-  T  F  one  man  fays  to  another,  Waterman  and  thou  didji  lull  Ora.  J.4<3« 
.     -^  tby  maftef^s  cook  (innuendo  7.  S.  fervant  to  J.  D.)  and  thou  ^^  ^ 
wafi  never  tned  for  it,  and  I  will  bring  thee  to  trial  for  thy  life,  the  plaincUi; 
An  adlion  lies  for  thcfe  words,  though  there  was  not  any  dif-  T^*^*^*^ 
courfe  before  of  any  man  that  was  killed,  and  without  alleging  jiiu^^o^ 
that  he  was  hb  mafter,  or  that  he  had  any  cook  that  was  killed,  the  pialacur, 
becaufe  it  is  a  great  ilander  to  fay  that  he  killed  his  matter's  — —Popb^ 
cook,  though  he  was  not  Jhewn  who  voas  his  mafiet^s  cook  s   for  he  ^judged  for 
intends  thereby  that  he  had  killed  a  certain  man,  and  it  (hall  be  the  pUiQiiiTi 
intended  that  he  had  a  mafter,  and  that  his  mafter  had  a  cook,      ^'^'V^ 
and  that  he  was  killed,  till  it  be  found  or  (hewn  to  the  contrary  fiTtLuJiSt 
by  the  defendant,  inafmuch  as  he  by  the  words  has  affirmed  it.  kUiMr,s,*9 
Pafck  15  Jac.  B.  R.  between  Cooper  and  Smith  adjudged.  ^!!l/^ 
But  Houghton  was  againft  it,  becaufe  he  thought  that  the  in-  "b.  r;  ^ 
nuendo  had  made  it  ill,  becaufe  this  is  innuendo  J,  S.  the  fer-  the  pUintia; 
vant  of  J.  D.  where  thfe  words  were  of  a  cook ;    and  he  has  J^^j^**** 
averred  him  to  be  his  fervant,  which  is  another  perfon ;   as  if  a  ihew  that 
man  faid  that  he  killed  J.  S..  and  the  plaintiff  in  the  a^ion  fays  uy  of  s.'k 
innuendo  J.  N.  this  dcftroys  the  a£kion.     Note,  that  cook  and  ^][V"*"  '^ 
fervant  may  ftand  iniimul  i  and  fo  the  court  faid.  J  uy  (noa. 

endo  that 
any  «u  ilal%  it  «■§  icverfed  in  the  exchequer- chamber.    Cfo.  J.  331.  pL  lo.  Mich.  1 1  Jac.  B.  R* 
B«OBt  V.  BaU. 

Aa  a^lion  was  brought  for  fayinf »  tbcu  bsfi  wmrdertd  Am  thy  latt  firoant.  Exception  was  tdcea 
Aat  the  olalatiflr  did  not  aver  that  Ihe  was  dead  j  bot  curia  contra  j  for  if  flie  were  not  dead,  or  if  thcrt 
were  no  fuch,  the  icaodal  it  the  greater  j  and  judgment  for  the  plalotlffy  aiii.  3  Keb.  624.  Pafch. 
aS  C«r,  a.  B.  K.  Green  v.  Warner. 

C5M] 

[2.  If  a  man  fays  to  another,  that  he  has  hilled  the  wfe  of  Thouba^ 
J.  S.  or  one  of  the  fans  of  J.  S.  or  that  ♦  he  has  flole  his  hor/e,  an  JJJJjfj? 
a£lion  lies,  without  any  averment  that  J.  S.  had  any  wife  or  fon,  tot.  cur.  S^ 
or  that  he  had  any  horfe ;   for  this  (hall  be  intended  till  the  con-  ^*orda  are 
trary  is  (hewn.    Pafch.  1 5  Jac.  B.  R.  in  Cooper  and  Siutu's  "ye^JSj^ 
cafe,  agreed  per  curiam.]  ammeoc 

thachcwat 
dtad.    Mar.  109.  pi.  iSy.  Trin.  17  Car.  C.  B.  Aoon. 

*  S.  P.  per  cur.  obiter  in  S*  C.  Bridgman  60.  ■  Noy.  55.  S.  P.  accordingly  per  cot.  obittf. 

«*-wS«e  the  Dotei  on  pi.  1. 


514  SKHon«  [for  Words.] 

Sce(Z.ii1        [j^  If  one  fajrs  to  another,  ibeu  hafi  kSkd  a  nUm^  an  a£Ubtt 

£'•  Aocu  '*^»  though  he  did  not  defign  any  particular  man  3    for  this  is  z 

tbere. — »  great  fiander.     Pafch.  15  Jac^  B.  R«  in  Cooper  amb  Smith's 

This  point  cafe,  ainreed  per  curiam*! 

wgftMx  IB  any  of  the  books  dted  above.  ■  And  in  foch  cafe  be  netd  not  aver  that  a  wtaii  U  kWti\ 
ftx  Twifiien  J.  Sid.  5^.  Mich.  1 3  Car.  2.  B.  C.  iii  pi.  1 S — And  fo  if  he  had  (aid,  tbnt  ba/t  kil/d 
J,  N,  for  IwiiBen  faid,  that  though  it  liad  b^en  cootroverted  heretofore  whether  the  death  of  a  maa 
ettgbt  to  be  avemd,  yet  it  is  now  fettled  that  it  need  not  be  avefred  that  the  man  is  dead;  fat  it  AaU 
ht  intended,  ttolefi  it  appears  by  the  declaration  that  he  is  alive*     Sid.  53.  ut  fupra.  S.  P.  by 

Twifden,  and  the  adion  lies,  unlefa  it  appears  upon  the  record  that  the  party  is  alive;  aAd  the  plaiodff 
liad  hit  judgment  ootwUhftandJng  fuch  exception  taken*  Vent.  xij.  Pafch.  23  Car.  2.  B*  R. 
Phillipt  V.  Kingfton. 

Sty.  66.  £4.  If  a  man. fays  of  J*  S.  b^  hath  hilUd  bis  eoek^  and  the  faid 

cM  S^pI"  7*  ^'  ^  ^^^^^^  f^  *""'  ^'^  ^'^^  '  ^  quarts  of  wine  to  Shcldcn's 
to  have  been  wife,  that  Jbe  Jbould  not  certify  her  knowledge  therein,  J.  S.  (hall 
adjudged  ac  Yi^vt  an  adxion  without  averment  that  he  had  any  cook,  or  that 
Cro.*Tl*''i8l.  ^^  ^^^^  ^^^^»  inafmuch  as  his  life  docs  not  appear  within  the 
fi!4.  Mich,  record.  Pafch.  5  Jac.  B»  R.  between  Sir  Thomas  Holt  and 
5  J.  B.  R.    Taylor,  adjudged.] 

Holtv.  Aft-  »       J      o       J 

grigg,  feemt  to  be  S.  C.  and  was,  Hmfiruck  kit  cook  on  the  head  tvUb  a  tleaver,  and  cleaved  his  heady 
tbt  out  part  Uy  en  the  one  fiovlder^  and  the  other  on  the  other*  Adjadg?d  not  a£tionabic,  it  not  Being 
«fcrred,  unleia  argumentatively,  that  the  cook  was  killed ;  per  cur.  Flenaing  and  Wiltiams  ab- 
lentibut  ^  for  flander  ought  to  be  direfi,  againft  which  there  may  not  be  any  intendment ;  bot  hcie, 
aotwithftaadlng  fuch  wounding,  the  f  party  may  be  living  }  and  Chen  it  is  only  a  ttefpafs. 
t  i^cre. 

ft  Bulft.  41.  [j.  If  one  fays  to  another,  thou  didft  kneel  upon  the  body  rfj-  S. 
K.'^i^ht^'  y&  as  the  blood  gujbed  out  of  divers  parts  of  his  hody^  whereby  be  died^ 
$."c.  die  an  aidiion  lies,  without  averment  of  the  deatH  of  J.  S.  inafmuch 
words  thfere  as  the  defendant  himfelf  has  faid  he  is  dead.  Mich.  10  }ac. 
7o\tb^l!!^'  B.  R.  between  Ellis  amd  Knight  adjudged.] 

boafef  where  one  fay  fick  in  hit  hed,  and  the  plaintiff  got  upon  the  hedy  and  with  his  kna  did  htak  i» 

hloed-hulk,  aed  thtrehy  killed  him.     Adjudged  for  the  plaintiff  per  Cot.  cur. 

See  (I.  b)  [6.  If  one  fays  to  another,  thou  hafl  poifined  Smith  ;  and  itfbaU 
!!!l.Hob.*  6^*  ^2^  me  100 L  but  I  will  hang  thee^  no  aftion  lies  for  thefe  words^ 
pi.  r2.s.c.  without  averment  of  the  death  of  Smith.  Pafch.  11  Jac,  be- 
adjudged  for  twecu  Jacob  AND  MiLES  adjudged  \  the  fame  cafe,  HobartV 
!„' B!R?b*   Reports  8.  and  cafe  35 1.] 

reverfed  in  the  exchequer-chamber,  becaufe  it  appeared  not  by  the  words  that  he  poifofwd  him  wil* 
Kngly,  nor  that  Smith  was  dead  at  the  time  of  fpeaking  the  words.  Cro.  J.  34J.  pi.  9.  Palch. 

f%  Jac.  S.  C.  adjudged  in  B.  R.  and  that  judgment  reverfed. Roll.  Itep.  24.  pi.  z.  S.  C. 

bot  S.  P.   does  not  appear.— .-^Jeak.  293.  pi.  40.  S.  C. S.  C.  cited  by  Hobart  Ch.  J. 

Hob.  a6S. 

irone  (ays  to  B.  thw  hafl  poifonedy,  S,  it  is  a^ionable,  though  J.  S.  be  llvingi  far  one  may  be 
poifoned,  and  yet  not  to  death ;  for  it  may  break  out  othcrwile,  as  in  boib,  Yomitiqcs,  Ice  Per 
Yclvextun  J.     Yclv.  31.  Mich.  44^45  £liz.  B.  R.  Arg. 

>ee  (P.  a)         [-7,  If  one  fays  of  another,  I  will  caff  him  in  qtie/fion  fir  foijon- 

f  z    )  *?  1.  *"S  ^'-^  ^'^^^  ^'"'^ '    ^'^  ^  make  no  que/lion  but  to  prove  he  both 

%,  c. poifoned  his  aunt,  an  a£lion  upon  the  cafe  lies,  without  any  tftvr* 

Cro.  E.  S69.  fnent  of  the  death  of  his  aunt  at  the  time  of  the  fpeaking  of  the 
fa 's^k  t'af  *  words  ;  for  it  (hail  be  intended  that  (he  is  dead,  till  it  be  fltewn 
♦bjededihat  to  the  contrary,  inafmuch  as  her  life  does  not  appear  ^thin  the 
tiie  adiun     rccovJ.     Tiin.  39  Eliz.  B.  between  Web  and  rooR  adiudeed. 


'Z&imfi  (for  Words.]  5 1 5 

But  it  is  faid-  bv  Fenner,  that  the  poifoniug  witbovt.  4eath  gives  ""^^  '< '" 
a  caufc  of  adibn.]  .  f^'/-'<- 

aaoc  was  poifoned ;  for  otberwife  it  was  no  offence ;  fed  non  allocatur.— —Noy.  63.  S.  C.  and  per 
tot.  cur.  the  adion  is  maintainable  without  averment  of  the  death  of  his  auo(  j  becaufe  one  may  be 
poifonedy  and  yet  not  die.  So  it  is  not  like  Snagg^s  cafe  3  for  it  is  impoflible  for  a  man  to  be  mur- 
(tared  and  bs  nM  die*— — S.  P.  by  Twifdea  aid  Ktdiag  J.  Sid.  217.  Mich*  16  Car.  z.  B.  R.  In 

f  8.  If  one  fays  to  another,  then  haji  corhntiH^i  burglary^   in  r**-^-^*'^ 
breaking  his  boufe^  and  Jltaling  his  goodsy  no  adion  lies,  becaufe  it    ^^'  1^* 
docs  not  appear  whofe  houfe  and  goods  he  intends*    Trin.  44  Eliz.  '     ^    ^ 
B,  R.  between  Brown  and  St.  John  adjudged.]  pi?59.  s.  c. 

•  Cro. 

fi.  8S9.  pi.  3.  S.  C.  and  though  it  was  faid  (Inrfumdo  the  bcufe  of  one  B,)  yet  that  is  not  fufficient, 
and  fo  being  uncertain  the  a^ion  was  adjudged  floe  maintainable. 

• 

[9.  If  a  man  fays  of  the  gaoler  of  a  county  pTifon,  be  doth  let  Cro.E.ySj, 
go  prifoners^  and  is  a  partaker  with  thcmy  .and  be  bad  never  a^Jbeet  jj*^  *°' 
iMi  bis  bed  until,  hi  let  prifoners  go  ^lU  rf  tbe  gaol  to  Jleal  tbem,  no  Pole,  S.  Cj 
a£kion  lies  for  thefe  words,  without  an  averment  that  he  had  >i^  it  wn 
fomc  flicct^  upon  his  bed.    Mich,-  42,  43Eliz.  B.  R.  Heath's  *I[^t°t^;.^f 

CASE,   adjudged.  J  not  averred 

that  thcy 
ilole  any  (heets  for  him,  wherefore  it  was  adjudged  for  the  defendant.-*— S.  C«  cited  Arg.  2, 
Bulft.  141. 

[10.  If  a  man  fays  of  J.  S.  be  did  murder  .Hodge  Norwood^ 
(quendam  Rogorucn  Horwood  innuendo)  tbe  blood  was  traded  to 
bis  gdte^  and  laid  bim  upon  bis  benroofty  an  a£iion  lies  for  thelb 
words,  though  he  names  him  Hodge  Homvoody  and  though  no 
communication  is  laid  to  have  been  of  him^  and  though  no 
averment  is  made  of  the  death  of  Hodge  Horwood,  and  though 
he  fays  (quendam  Rogerum  Horwood  innuendo),  which  implies 
in  a  manner  that  he  is  alive ;  for  the  words  (Irongiy  imply  that 
he  is  dead.  Pafch.  11  Car.  B.  R.  between  Willet  and 
SanDs,  adjudged  per  curiam,  this  being  moved  in  arxeft  of 
judgment.] 

11.  He  was  confederate  with  Campion  tbe  jefuity  not  a£lionable  ;  '^^^  ftajl 
for  it  is  not  faid  he  knew  him  to  be  a  jefuit,  nor  in  what  manner  Cf/rX 
he  was  confederate  with  him.     Cro.  £•  251*  in  pi.  17.  cites  it  t^/s  /«  the 
as  ruled  26  Eliz,  Brown  v-  Lifle.  ''^Tf^'  "°^ 

a^ionabie, 
the  words  being  feoo  genexaly  it  not  Uiag  necnd  that  he  ktuw  they  were  rehis.    Bulil.  209.  cites  it 
as  adjudged. 

12.  Tbou  art  as  very  a  thief  as  any  is  In  Warivich-gaoly  was  held  '^'  C*  «««* 
clearly  to  be  adionable,  with  an  averment  that  fuch  a  one  was  j^y^""p, 
there  for  horfe-ftealing,   but  without  fuch  averment  it  would  -«s.c.  cited 
not  be  good.     Cro.  £.214.  pi.  o.  Hill.  33  Eliz.  B.  R.  Lacy  v.  Pf^  ««' 
Reynold  ^8.7.: 

adjudged  there;  the  words  being  he  is  as  arranf  a  thief  as  any  is  in  EnjrfarJ,  ice,  but  did  not  aver  that 
then  was  any  thief  in  England,  Potter  v.  Brown.  Win.  70.  Hill.  11  Jac.  C.  B.  tbe  S.  C.  and 

IIuUon«  Winch,  and  Jones  held  that  there  needed  no  fuch  avvment,  and  to>)k  a  dlfTcrence  where  the 
words  relate  to  a  particular  place,  and  when  to  an  intire  realm,  and  the  tame  law  when  it  is  tied  to 
one  kind  of  fitlony^  for  It  is  very  well  known  that  there  are  thieves  in  England,  and  in  e^rry  other 
realm.     But  ibi4«  89.  Trin.  22  Jic  C*  B.  the  court,  via.  Hobort,  Mutton,  snd  Winch,  arreted 

the  judgment  for  vtant  of  fuch  avcimcnt. Cro.  J.  687.  pi.  2.  Foiler  v.  fijowmugK  S*  C.  and  held 

that 


rr- 


Si6  [aOiOftK  for  Wonk] 

tbtf  fecwant'of  iiilBUm  AtiiottiirfOttPtariBlrf>tttaffioii»tt4  ju4tmMttfertiidaefta4int 
S.  C.  died  by  thtaant  of  Water  ▼•Bro«%  Cto.C«4o«  in^  i.  frji  that  bo  Jii%"'*^ ^ 
given  Ar  the  pUiBli& 

Cto.E.34s.  13^  TSait  «w  MiMT  a  foihry  c$lmmtted  fvttUn  40  mUfefWiU. 
tiiA.\6 M  ^^^t^^^f^oitgb^  ha  tbm  ha^  tbyfari  m  it:  adjudged  that  no  adion 
jjEiis.  wiU  lie^  witbottt  an  a?enneiit  that  there  was  a  lobboy  com* 
B.  R.  tibe    mitted  widiiii  40  nulesi  &c.   for  otherwife  it  18  no  flandcr, 

^^at    C^ ^  30B*  P^  "*  ^^*  35  ^  3^  ^^*  ^'  ^  B^  ^*  RoaDe4 

«i4ta|lj}  bat  tfant  iate4  qf  d»  ivord  (lobbny)  aia  the  worda  (a  porfe  cut.) 

14.  lb  it  a  maintaimr  if  tbiiwif  and  Jteepetb  mm  hut  niivei  in 

lit  iotjA^  and  IvfiU  prove  $i*    The  juftices  held  the  words  were 

not  aaionable  \  for  he  does  not  fay  that  he  knew  them  to  be 

thieves  whom  he  maintained.   Cro.  £•  746.  pi*  24.  HilL  42  Eliz^ 

B.  IL  Ball  V.  Bridges. 

Aaioft«a        11^.  Thm  art  a  tlnrf^  Md ba/l  rMed  w)  fin.    Per  cor.  this  is 

^1^^^^  «)od|  without  any  aYcrment  mt  he  hath  or  had  a  fon,  becanfe 

Mt  partka-*  uie  wofds  (thott  art  a  thief)  are  a£Honable,  by  reafon  of  the  dif- 

l^'^TdT*  crediting  the  party  in  the  audience  of  others,  who  know  not  if  be 

w'tfljatm   ^  *  ^^^  ^  ^^^*    ^^7  55'  ^^«»  ▼•  Moore. 

call  a  man  t^f,  tnytttf  or  ifaft  fifeey  tfade  arc  maJmm  Im  Je.    Agreed.    Mar.  a.  in  (I.  )•  Paf^, 
IS  Car.  B.  R.  Anoa. 

16.  J^ever  man  vhu  perjured  Wittam  wot :  but  becaufe  tt  was 
not  ayerred  that  any  man  was  perjured,  judgment  was  ftayed  by 

*  Tanfield,  he  only  being  in  court.  And  he  faid  the  reafon  why, 
in  theft  and  perjury,  there  muft  be  an  aTerment  b,  that  they  are 
fuch  bad  thuigs  in  themfelres  that  they  Ihall  not  be  intended 
without  it.    l^oy  116.  Wittam's  cafe. 

17.  Thou  bat  boifiertd  [houfed]  tbievet^  andjhkn  goodt^  mndtbe 
tUiver  andgoodt  vtere  found  in  your  bot^^  and  tbe  tmvet  were  bad 

« before  fucb  jufiicety  ana  committed  bj  tbem  toprifin^  and  were  banged^ 

emd  if  tbe  jufiiee  bad  not  been  oour  friend  it  bad  been  bard  mtbyoun 

It  was  bbje&ed  that  becanfe  it  b  not  laid  that  he  knew  a  febny 

was  done,  and  that  thefe  were  felons,  and  the  goods  fielonioas 

goods,  the  words  were  not  a£tionabIe;  for  he  era  be  in  no 

danger  by  houfing  them  or  their  goods.    But  per  cur.  clearly, 

the  words  taken  all  together  as  bud  are  irery,  fcatuialous,  and 

a&ionable,  and  e&ecially  the  latter  words;   aiid  adjudged  for 

the  plaintiff.    Bulft.  100.  Pafch.  o  Jac.  B.  R.  TVd)be  t.  Matthew. 

nmh^  18.  Tbffatber  it  a  tbief,  and  batbjolen  more  goodt  tban  /  am 

'^jiSJ^to-    fV0ffi&.    Adjudged  per  tot.  cur.  that  the  words  are  a£ktonable, 

hact9\  bat    without  any  averment  of  what  the  defendant  was  worth  at  the 

becaiifebp     time  of  fpeakine  the  words.    2  Bulft.   141.  ttCcb.   11  Jac 

^J^T  Painter  V.  Warn. 

mafter  had  tobacco^  the  platntiff  could  not  haTC  jadgoiaiU    Cited  hf  Richardte  Ch«  1.  litU 
Bcp.  166.  Mich.  4  Car.  C.  B. 

19.  Of  an  attorney,  be  baib  firmed  tbe  Ufi  will  rfj.  &  It  was 
moved  in  arreft  of  judgment,  that  it  is  not  alleged  diat  the 
will  is  fitppofed  to  bejorgeds  but  per  cuip.  that  is  neceffarily  im- 
plied ;  and  adjudged  a&ionablc.  Hutt.  25^  HiU.  16  Jac.  Car- 
dinall'i  cafe. 

•  aot  He 
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40.  He  was  indiBed fir  felony  at  afejjiom  h^litn  at^  &t.  but  did  BroWnl.  13. 
iibt  aver  that  he  was  tiot  indUied:    and  for  thiat  reafon  judgment  j,^^  ijcac- 
was  flayed.    Hob.  219.  pL  apOk  Fafch.  16  JaCi  Bland^-v.  £d-»  daration 
munds.  °»"k^^'  ^«^ 

wantofavcr- 
ItieDt. Hatt.  xS.  Bland*scafli,  S.  C  ldjuage4  for  the  ddeodant. 

*  21.  As/ttre  as  God  governs  the  world,  and  king  James  this  iingi^ 
dom,  fo  jure  hath  J.  S.  committed  treafon,  i2fc.  J.  S.  may  well 
maintain  his  aAioni  without  averring  that  God  governs  the 
world)  or  king  James  this  kingdom  ;  for  they  are  things  apparent^ 
Cited  per  Twifdeil  J.  Sid.  53.  in  pL  18.  as  adjudged  in  king 
James's  time.  ' 

22.  My  little  boy  in  'my  houfe  is  A^  D.^s  hqftard ;  I  wonder  yoU 
will  keep  company  with  her.  In  tlOlvow  for  thefe  words  Ihe  alleged 
that  (he  loli  divers  good  matchesj  but  did  not  aver  that  there  was 
any  communication  ^  marriage  with  her,  nor  that  there  was  any 
tittle  boy  there  ;  and  for  thefe  defers  judgtnent  was  ftay^d.  Litt^ 
ftep.  166.  Anne  DiRors  caie. 

23.  That\  whore f  that  B*s  wife^  murdered  my  child f  and  would 
have  killed  me,  I  find  it.  Per  cur.  tlie  plaintiff  need  not  (hew 
that  the  child  is  dead,  and  this  is  fufficiently  affirmative^  Litt» 
Rep.  310.  Mich.  5  Car4  C.  B.  Browne's  cafei 

24.  He  kept  his  wife  bqfely,  and  fiarved  her.     Thefe  words  of  Cro.  f*. 
themfelves  will  bear  no  a£lion ;    but  if  the  party  of  whom  the  ]^^^^^'  ^* 
words  were  (poken  were  in  eleftion  to  be  married  to  any  other,  car.  B.  R. 
and  by  fpeakmg  of  thefe  words  is  hindered,  there  with  fuch  an  wicks  vi 
averment  they  will  bear  an  a£lion.     Agreed  per  cur*     Mar.  2.  ^^^8^*0^1^ 
Pafch.  15  Car.  B.  R.  in  pi.  3.  Anon,  s.  c.  and 

the  wordi 
afCy  be  is  a  Jbarking  feUow,  (^e,  oM  ufed  hlmfelf  vjelMty  to  hii  fintt:r  wj/f,  and  Jmhd  her  nec»f^ 
faries^  &c,  and  alleged  that  fach  a  woman  refuled  to  marry  him  by  reafon  of  thofe  words*     And  ad- 
jadg^  for -the  pUintiif,  and  that  judgment  affirmed  in  the  exche<3Ufr  •chamber ;    but  agreed  that  Xht 

wordi,  without  fuch  c'lrcumflances,  will  not  maintain  an  action. So  where  the  words  were, 

y9m  are  a  tvtorcf  and  a  perjured  ^borey  ind  lay^  lofs  of  matriagC,  flie  mnft  fet  forth  particularly  with 
whdm  Ihe  loft  it.— «»>ti  Mod.  597.  Mich.  13  W.  3.  Wethercll  f.  Cierkfon.*.— a  Lutw.  12954 
S.  C.  the  words  there  are,  you  are  a  whore,  and  a  fwjworn  jade,  A&d  judgment  arrefted  for  the  lame 
i€afon* 

Words  fpoke  of  a  fuitor  to  a  woman  were,  ^obat  dk  yem  mtan  to  entertain  him  t  for  he  tvas  a  very 
harjb  man  to  bis  former  ^ife,  and  %vouId  not  aiJoiv  her  necejjarits^  and  is  of  Jmall  e/iate ;  by  whith  tbtt 
Heme  rcfufed  him.     Adjudged  a^ionable.     Litt.  Rep.  193.  Arg.  cites  Shepherd's  cafe. 

One  faid  of  a  maid,  p^e  is  a  man^  and  not  a  v/oman.  She  laid  fpcci^l  dimagei.  Aftion  lin. 
Ctrt.  5;.  Arg.  Cites  Mich.  1658.  Pye  v.  Waliii. 

She  it  a  burjten  httlied  aneanf  and  ber  guts  bang  down  to  hrr  garters.  Adjudged  adionablei  t  con- 
munication  of  tnarriige  being  alleged.  Litt.  Rep.  193.  cited  by  Harvey  as  a  cafe  remembered  by 
bim. 

tj.  The  count  was  of  a  communication  between  J.  Sv  and  the 
defendant  of  the  laft  will  of  R.  deceafed,  and  that  defendant  faid 
of  the  plaintiff,  he  hath  forged  his  uncle  Rovfs  wilL  Exception 
was  taken  that  it  was  not  averred  that  R.  was  dead  at  the  time 
of  the  words ;  fed  non  allocatur  \  it  being  faid  that  there  was  a 
dtfeourfi  of  the  will  of  Rk  deceafed^  and  there  (deceafed)  goes  to  the 
defcription  of  his  perfon,  and  cxpreiTeth  that  he  was  then  dead. 
Befides  the  words  imply  it ;  for  if  he  were  not  dead,  he  could 
not  forge  hit  will.  Vent*  149.  Mich.  23  Car.  B.  R.  Dorrel  v. 
Jay. 

Vol.  r.  Q^q  !rt5<  Cafe 


S^7t 


C5i8] 


ftSaIk.693. 
pU  X.  Mich. 
I  W.  &  M« 
]o  B.  R. 
Taflan  f . 

RogCIYy 

S.  p.  et* 

adiy,  and 
fcems  to  be 
ft.C« 


^^nd  [f^or  Words.] 

1t6.  Cafe  for  faying  of  the  plaifitiff  to  her  mother,  y&ar  daugiie^ 
(innuendo  the  plainti^)  is  a  brazen-faced  tuhore,  and  de/ervei  U  he 
iaftgedf  but  did  not  aver  that  the  mother  had  not  any  daughter 
befides  herfelf ;  but  the  court  held  it  well  enough,  the  declara* 
tion  being  that  the  defendant  habens  colloquium  rf  the  plaintiff  ^i, 
fpeak  the  worda,  which  makes  it  certain  enough.  And  judg- 
ment for  the  plaintiff.  Sty.  150.  Mich.  24  Cat.  B.  R.  Ralph 
r*  Davye# 

27.  /  have  an  honejt  man  in  Langaitoclf  who  will  prove  that 
JV^illiams  (the  plaintiff)  /aid  he  had  killed  a  man  in  Ireland^  and 
Buried  him  in  thefands  /  and  the  plaintiff  averred  that  he  never 
did  fay  fo.  It  was  moved  in  arreft  of  judgment  becaufe  he  did 
mt  aver  that  he  did  not  hill  a  man  in  Ireland^  Jiot  that  there  was 
not  a  man  in  Langattock  who  could  prove  that  the  plaintiff  faid 
fo ;  but  adjudged  that  if  the  words  had  been  laid  as  fpoken  from 
the  report  of  another,  then  it  muft  be  averred  that  the  other  did 
not  fo  report;  but  here  the  defendant  undertakes  to  prove  it 
himfclf  by  a  man  he  had  in  Langattock.  3  Lev.  171-  Trin« 
36  Car.  2.  C.  B.  Williams  v.  Lewis- 

28.  Cafe  by  a  butcher^  and  declares  of  a  Colloquium  of  xht 
plaintiff,  and  of  a  quarter-part  of  a  cow  which  he  had  to  fell, 
and  that  the  defendant  faid,  that  the  cow  of  which  the  quarter  was 
part  died  of  calving^  per  quod  he  loft  his  cuftomers ;  and  judg- 
ment for  the  plaintiff;  It  was  afligned  for  error  that  there 
wanted  an  averment  that  the  cow  was  dead.  Per  cur.  the  aU 
leging  lofs  ofcujtomers  is  too  general ;  but  had  it  been  laid  that  he 
expofed  a  quarter  of  a  cow  to  fale,  and  by  reafon  of  thofe  words 
lofl  thefale^  it  would  have  been  a£tionable ;  but  as  it  is  now  laid, 
it  is  not,  and  therefore  judgment  was  .reverfed.  Comb.  i6x. 
Mich.  I  W.  &  M.  in  B.  R.  Rice  v.  Pidgeon. 

29.  He  is  a  rogue ^  and  robbed  the  Hockley  butcher  /  it  was  ob» 
je£led  that  it  did  not  appear  that  there  was  a  Hockley  butcher ; 
to  which  Holt  Ch.  J.  anfwered  that  then  the  fault  is  the  greater, 
i^  is  a  double  crime ;  and  judgment  for  the  plaintiff  tiifi.  Comb« 
il7.  Pafch.  6  W.  &  M.  in  B,  R.  Smith  v.  Williams. 


(F,  b)     For  what  Words  it  lies,  in  RefpcS  of  the 
Uncertainty  of  the  Thing y  without  an  Averment, 

f  i»  IF  a  mart  fays  to  J.  S.  thou  ufejl  me  now  as  thy  wife  did  when 
^  fhe  did  fleal  my  cufbion^  no  adlion  lies  for  J.  S.  and  bis 
wife  for  the  ilander  to  the  wife,  vathout  an  averment  $  for  it  is 
not  dire£kly  faid  that  the  wife  had  ftole  his  cuihion.  Mich. 
10  Jac.  B,  R.  between  Ratcliff  and  Michel  adjudged  e 
contra  (fcilicet,  that  the  aciion  lies })  but  this  was  reverfed  per 
iwas  reTCTfcd  curiam,  in  a  writ  of  error  in  the  exchequer  chamber,  for  the 

m  the  ex-        r  r    -x 

cl»«,.ier        fame  caufe.J 

chamVr,  it  not  being  averred  that  any  felooy  was  committed ;  tnd  then  it  ii  ao  flaader.-^^Oodh.  tjO' 
pi.  33  (.  Mich.  1 1  Jac.  fays  chat  judgment  upon  thefe  words  was  reverfed  in  the  cxcbc^ner-chamW, 
becaufe  t^cy  were  aot  aCUoaabU.  S<  C«  «iti4  Comyii*t  Kep.  a6l<  Mi«h.  4  Ceo.  !•  C.  B« 

*ft  pi.  i47« 


pi.  U.S. C* 

tbou  srt  ds 
had  ill  thy 
ntfife  tvbtn 
fbsfide  toy 

Judghient 
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*  fl«  tt  a  man  (ays  of  J,  S.  having  a  difcourfe  of  ms  answer  in  ^a^-  a»9« 
cibancery,  ifke  willju/lify  bis  anfwef  in  chancery  to  be  trucj  I  luill  jJId'^jji^,  * 
prnte  Urn  perjured^  an  action  lies,  without  any  averment  that  he  Frier  ▼.  Ca- 
juftified  his  anfwer  to  be  true;    for  this  (hall  be  intended,  and  ^^^»  ^' ^  ♦ 
the  flandcr  is  apparent.    Mich*  3  Can  B.  R*   between  Frier  andjone."^* 
AND  CoRBOLT  adjudged  per  curiam,   the  which  intratur  Hill,  held  the  ac. 
a*  Car.  Rot*     But  there  the  plaintiff  (hewed  how  he  juftified  his  ^?.L^^*'.**2^ 
ahfwer,  in  a  fecond  anfwer  in  chancery  j  but  this  was  before  the  Ooubt^  bel 
fpeaking  of  the  words,  which  was  not  fufficient,  and  fo  taken  as  caufe  the 
no  averment.]  words «« 

•^  contradic- 

tory.    Afterwards  it  was  doutited,  becaafe  not  aterred  that  he  had  jufilfied  his  anfwer  after  the  words 
fpoke.    Judgment  for  the  plaintifT* 

[3.  In  an  a£lion  upon  the  cafe  by  Ak  againft  B.  if  the  plaintiff  Ste  (F.  a) 
declares  that  lone  J.  S.  preferred  a  bill  in  chancery  againft  him,  tl^c^o.^! 
ihewing  the  effedi  of  the  bill,  to  which  he  made  a  true  anfwer  321.  pi.  3! 
upon  his  oath,  according  to  the  couife  of  the  cburt,  and  that  Sir  Richard 
after  he  himfelf,  and  one  C.  difcourfed  infimul,  and  thdn  came  ^"fe^sVc. 
into  the  fame  place  the  faid  B.  and  one  D.  whereupon  the  piairf  adjudged  ac. 
afffaid  io  C.  I*  will  not  ta/k  any  more  with  you  now,  your  two  af-  cordjngly. 
JUavit-men  are  come  $   whereupon  B,  tie  defendant  faid  of  the  plaint      L  S  ^9  J 
tiff'y  A*  need  not  fay  fo  ;    for  he  was  abfolutely  forfworn  in  his  anfwer 
to  J^  Sti/e/s  billy  innuendo  the  faid  bill  and  anfwer.     Though  there 
was  not  any  difcourfe  of  the  plaintiff  before,  yet  the  a£lion  lies ; 
for  it  fhall  be  intended  this  bill  in  chancery,  if  it  be  not  ihewn  of 
the  other  part  that  there  was  another  bill  in  arty  other  court 
preferred  by  the  faid  J.  S.    Miehi  9  Car.  B-.  R»  between  Sir 
Richard  Strode  and  Strode  Allen  adjudged^  this  being 
moved  in  arreft  of  judgment.] 

4*  The  defendant  faid  to  J»  Bt  fon  df  the  plaintiff*,  in  the  pre- 
fence  of  divers,  thou  (praefat*  J-  B.  innuendo)  and  thy  father  (in-* 
nuendo  the  plaintiff)  were  both  perjured,  and  I  (innuendo  the  de^ 
fendant)  will  prove  you  both  perjured.  It  was  moved  in  arreft  of 
judgment,  that  it  was  not  averred  that  J.  B.  was  the  fon  of  the 
plaintiffs  But  it  was  held  well  etlough,  for  that  it  was  alleged 
that  ibe  words  were  fpoken  to  J.  B*  hisfom  And  it  was  adjudged 
for  the  plaintiff.  Cro.  £•  Mich.  36,  37  Eliz.  B.  R.  Brent  v« 
Ingram. 

5.  I never-eame  home  and  poxed  my  wife:   after  verdift  judg- 
ment was  arrefted ;   for  per  tot.  cur.  the  words  are  tod  loofe  to 
bear  an  a£liom     8  Mod.  2^0.  Trin.  10  Geo.  1725^  C.  B^  Clarte  , 
V.  Dier. 


(G.  b)     For  what  Wdrds  It  licd,  in  Refpeft  of  the 

Uncertainty  oft'bc  Thing ^  with  an  Averment.         ^^1'^^^ 

f  I.  I  F  a  man  fays  to  a  feme  covert,  thou  bold  CoHobine,  baflard-  jp,  ^^5^  pj, 
'*'  bearing  whore,  thou  didft  throw  thy  bajlard  into  the  deck  at  ©.  S.  C»  *4- 
Whitechappel,  no  aft'ion  lies  for  thefe  words,  with  aft  averment  |^"^?^  ^^^ 
that  before  th/i  fpeaking  thereof  an  infant  wa»  found  dead  in  the  pi^fltiii.««i 

Q^q  a  dock 


*. 
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(D.  t)pl.     dock  of  J.  S.  at  Whitechappel ;    for  it  does  not  appear  tbat  \i6 
tu  S*  c»     Intended  this  infant.    Hill.  lo  Car.  B.  R.  between  Collobimb 
AND  HIS  WIFE,  plaintifisy  v.  ViNOR,  adjudged,  iliis  being  moved 
in  arreft  of  judgment«j 

[2.  In  an  aSion  upon  the  cafe,  if  the  plaintiff  declares  that 

whereas  there  was  a  difcourfe  of  the  plaintiff  touching  a  fuit  in 

chauceryi  in  which  the  now  plaintiff  was  defendant  and  J.  S« 

plaintiff,  and  that  Carlton  and  Pett  were  examined  in  the  faid 

fuit,  the  defendant  faid  thefe  words  of  the  plaintiff,  be  haib 

fuborntd  Carlton  ttnd  Pitt  to  forfwear  themfdves  ;    and  I 'anil  have 

them  in  the  Jlar-^hatnher  for  itf  and  make  them  tofpend  lOo/.  yet  no 

adion  lies  upon  this  declaration,  becaufe  it  is  mt  averred  that 

Carlton  and  Pett  were  examined  upon  their  oath  in  the  faid 

caufe,  nor  whether  ther  nuire  examined  Upon  any  matter  then  in 

iiiue  between  them.    Mich,  t  x  Car.  B.  R.  between  Bull  and 

I^NOlvLEs  per  curiam,  in  arreft  of  judgment,  (laid.} 

(K.  b]  pi.         [3.  In  an  aAion  upon  the  cafe,  if  the  jdainlsff  declares  that 

ft.  s.  C*      ^^  defendant  was  plaintiff  in  an  a£tion  brought  againft  S.  in  the 

court  of  Bathe  in  the  Guild'HaU  there,  and  that  the  defendant  there 

pleaded  to  iffue,  and  it  was  there  tried,  and  the  plaintiff  at  the 

trial  of  the  faid  plea  was  produced  as  a  witnefs  on  the  part  of 

the  faid  S.  and  he  there,  in  the  faid  court,  before  the  judges 

and  jurors  for  the  trial  thereof  impanelled  and  fwom  in  due 

form  of  law  (being  examined  upon  oath)  did  depofe  the  truths 

according  to  his  knowledge  of  and  concerning  the  faid  ifliie ;  yet 

r  <20  1    ^^  defendant  having  a  communication  with  A.  S.  concerning 

the  faid  plea  and  trial,  faid  thefe  words  of  the  plaintiff,  your 

brother  Delamor  took  a  falfe  oath  (innuendo  the  faid  oath)  agdn/l 

me  ;    J  would  not  have  taken  fuch  an  oath  for  all  the  world,     This 

is  not  a  good  averment  to  make  the  words  a£lionabIe,  becaufe  it 

is  not  averred  that  tht  ijjfue  was  jainedy  nor  that  there  was  any 

trial ;  but  only  he  fays  that  at  the  trial  he  was  fwom,  &c.  which 

is  not  iiifficient*    Hill.  1 1  Car.  B.  R.  between  Delamor  an0 

Heskins  adjudged  for  this  caufe  among  others,  that  the  a&ion 

does  not  lie.    Trin«  1 1  Car.  Rot.  900*] 

4.  Tou  have  done  as  iH,  and  worfe,  and  it  will  eoft  you  as  much 
to  he  quit  as  it  cojl  him,  (meaning  one  R.  S.  who  had  been  at-* 
tainted  of  felony.)  Gawdy  thought  it  not  adlionable,  the  words 
being  uncertain  j  but  the  other  juftices  doubted,  &  adjornatur. 
Cro.  £.31.  pi.  6.  Trin.  a6  Eliz.  B.  R.  Smith's  cafe. 

5.  Thou  art  a  pocky  rafcal,  (innuendb  the  French  poK)  and  an 
averment  that  in  common  intendment  the  words  are  \o  under<« 
ftood,  held  not  a£lionable ;  otherwife  if  the  averment  had  been 
of  fucb  intendment  in  a  particular  place,  as  Welch  words,  and 
healer  of  felons  in  the  weft  country.  Judgment  ftayed.  a  Sb0W« 
a85«  pi.  280.  Pafch.  35  Car.  2.  B.  R.  Jackfon  v.  HalL 
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(H.  b)     Where  the  Words  are  uncertain  of  whom 
they  were  fpo]ce.     Wbat  (hall  be  a  good  Averment 
'    that  tbey  were  f poke  of  htm. 

[f.  TTTHERE  the  nmrds  in  themfehes  arc  certain^  fi  that  it  may  ^^'J'^^ 

^^    be  intended  that  the  fpeaher  intended  a  per/on  certain^  man  v.    ^ 

there  they  may  be  made   a£iionable  by  an  averment.    Mich,  wifeman, 

3  Jac.  B.  R.  in  Wiseman's  case,  by  Tanfield.]  ^-  ^"  ^ 

TanfieU  j  but  where  the  words  import  in  thdnietfes  apparent  uncertainty,  it  is  otlterwife* 

[ii.  If  one  man  fays  to  another,  my  mafter  Mr.  Brown  hath  See  (C.  b) 
robbed  me  of  all  my  goods ^  Brown  may  have  an  a£tion  againft  him,  a„aVhe'ootfi 
averring  that  he  faid  the  words  of  him,  without  averring  that  he  there. 
was  his  mafter  j  for  tjie  averment  that  he  faid  them  of  him  im-  r— -*— ^ 
plies  as  much,  (and  peradventure  ♦  it  (hall  not  be  intended  that  ^  r oi .  80^ 
there  are  more  Browns.)  Mich.  15  Jac.  B.  R.  between  Browne  ronrmi/- 
AND  Lane,  adjudged,  (h^$  being  moved  in  arreft  of  judgment.]     t^  £v/<^ 

(innuendo 
the  plaintiff)  [and  it  feems  it  was  his  chriftian  name]  U  a  npieg  a  rafcalt  and  a  forger  9f  hwdt*     But 
i>ecaure  it  did  not  exprefsiy  appear  that  the  perTon  to  whom  chc  wcwds  were  fpoke  was  fervjint  to  the 
plaintiff  ac  the  time  of  fpcaking  them,  judgment  was  iU>ed  by  the  court.    B|own|.  10  Hill.  12  Jac* 
Jothamv.  Ball. 

Mj  wuifier  w^l  not  content  to  take  my  living  from  me,  ^t  fent  bis  man  Andrew*  to  kill'  me.  Per  tot. 
cur.  the  declaration  is  uncertain;  for  the  words  (my  mafter j  comprehends  a  generality,  and  doth  not 
lefer  to  any  perfon  certain,  and  therefore  it  cannot  be  intended  the  defendant  meant  to  tax  the  plaintiff 
more  than  any  other  perfon,  and  therefore  tht  count  (hould  haye  faid  innuendo  the  plaintiff,  or  averred 
that  the  defendant  was  his  fervent  at  the  time,  fo  that  it  might  appear  to  the  court  exprefsiy  tlut  the 
plaintiff  was  intended;  and  it  may  be  he  had  at  that  tinae  more  mailers.  Mo.  63.  pU  174.  Trio.. 
^  Eliu  Bray  v.  Andrews.  Pal.  66.  pi,  19,  S.  C.  in  totidem  Terbts. 

[3.  If  a  man  fays  to  J.  S.  go  tell  thy  landlord  Hendy  he  is  a  f  £  521  J 
fhieff  fir  he  Jlole  John  J)ier^s  pur/e,   an  a£lion   lies   for  Hendy  S-  C.  cited 
againi^  him,  averring  that  the  words  wore  fpoke  of  him  to  the  ridge V  » 
faid  J,  S.  f.  without  averring  that  he  i^  landlord  to  J.  S.     For  Builft-.  Sa.aa 
he  is  certainly  enough  defcribed  b.y  the  word  landlord,  and  he  •jHf^** 
avers  that  tlicy  ^^re  fpoken  of  him.     Mich.  10  Car.  B.  R.  be^  §,  q^  ^ited 
twcen  He^$dy  and  adjudged.]  by  Roll,  who 

'^  .  ^^  ^^^  ^^^ 

declaration  was  laid  only  with  an  innuendo  of  the  plaintiff,  then  landlord.  See,  apd  adjudged  good  $ 
but  tiiac  in  another  cafe  where  one  faid,  your  landlord  f without  afurmante)  it  a  thief,  in  fu^h  an  in* 
auendo  it  wu,  af^f  great  debate,  (the  court  being  ar  firft  divided  in  opinion)  adjudged  naught;  but 
there  if  the  plaintitif  had  averred  that  he,  to  whom  the  words  were  fpoke,  had  no  itba-  landlord^  h  had 
been  good.     Alien  32.  Mich.  23  Car.  B.  R. 

£4,  If  a  man  fays  to  A,  thy  hujbaf{d  and  his  mafter  have  fiolen  »  Bulft.  $:• 
my  woody  the  mafter  {hall  not  have  an  aAion,  averring  only  that  stunp^s.c. 
he  faid  the  words  of  him,  without  an  averment  that  he  was  the  and  per  cot.' 
mafter  of  the  huftand  of  A.  Trin.  x  1  Jac.  B.  R.  between  «»'•  ^  ^' 
LiFORD  AND  Stamp,  per  curiam.]  ^ZiT-l 

certain,  and  fo  not  good;  and  adjudged  againft  the  plaintiff.— -(Y.  a)  pi.  47  ft  48.  S.  C.  but  S.  P. 
4pes  not  appear. 

[5.  If  a  man  fays,  where  is  this  baher^  he  hath  perjured  himfelf^  3  BuW.  72. 
Iff.  J.  S.  ivho  is  a  balder  may  have  an  adiou  a^aix]^  him^  aver*  f!^  U!^' 

<^<1  3  ring    '    '     ' 
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jodged  per  i{ng  only  that  he  faid  the  words  of  him,  naming  himfctf  Baker  in, 
Se  plaintiff:  *^  declaration,  though  he  does  not  allege  that  there  was  any  dif- 
—Roll,  courfe  of  him  before ;  for  his  perfon  is  fuffiQiently  defcribed.  Trin^ 
|lep.  127.     ,  J  jac.  B.  R.  Scores  cafe.'} 

Scory,  alias  Scorier,  Baker's  cafe,  S.  C«  and  Coke  Ch«  J.  and  Doderidge  held  the  declaration  good, 
by  alleging  the  words  fpoke  of  the  plaintiff;  and  Coke  held  that  if  a  peifo9  ^fnM  hj  oi  himf  ^here 
iti  this  chief  juftictf  or  of  a  counfellor,  tvbirt  is  tbit  couufellor^  Uc.  it  would  be  fufficicnt.  And  Dode- 
vidge  faid  that  the  words  ^cur  fatbtr- in-law  U  ferjure4t  (innuendo  fuch  a  one)  has  been  aijudged 
aftionabie }  for  the  per(bn  is  dekribed. 

That  murdtroui  knave  Strougbten  lay  in  wait  to  wmrder  me*  One  Tho»  Stroughton  broqgbt  aAion 
thereupon,  and  faid  the  words  were  fpoke  of  him.  After  yerdi^  it  was  n\oved  in  arreffy  that  the 
words  were  uncerfain,  and  therefore  not  a^Uonable;  but  after  divert  motiofM  it  was  adjudged  for  tfaa 
plaintiff:  Cro.  J.  io8.  HiU.  3  Jac.  B^  R.  cited  by  Taalflld  J*  m  •  C«&  wherein  himfeif  had  beci| 
of  cooniel. 

Cro.  J.  107.  [<J.  If  a  man  fays,  tny  brother  is  perjured^  J.  SK  the  brother  of 
adj ifdttti  pa  ^^"*  ^^^  fpokc  the  words,  (hall  have  an  a£lion  againit  him,  avcr- 
totcur.  that  ting  that  he  fpoke  the  words  of  him  being  his  natural  brother^ 
tho  a^on  without  any  averment  that  he  had  not  more  brothers  ^  for  it  may 
^'        be  well  Intended  that  they  were  fpoken  of  a  perfon  certain.    Mich. 

Q  Jac.  B.  R.  between  Wlfeman  ami  Wyiman^  adjudged,  thi$  being 

moved  in  arrcft  of  judgment.] 
•Cw.  J.  £y^  If  a  man  fays  of  J.  S.  he^  &c.  and  after  J.  S.  brings  an 

S.^  c.  ^^*  a£lion  for  thefe  words,  and  the  declaration  is  that  the  defendant 
court  at  firft  dixit  de  querffite  he,  &c.  this  is  fufficient,  without  alleging  that 
butu^*  there  was  any  difcourfe  of  him  before.  Fafch.  ir  Jac.  B.  be- 
view^of'pre.  twcen  Jacob  akd  STERLING,  per  Curiam.  Mich.  21  Jac.  B.  R. 
cedents,  and  between  *  Smith  AKD  Ward,  adjudged  \  and  fo  the  fame  term 
^r^dlt  *'  ^^  ^^^^  adjudged  between  Furnfai,  and  Cotterel,  aftc^ 
was  a  com-    vcrdidl  for  the  plaintiff.] 

non  courfe 

fo  CO  declare,  when  it  is  alleged  that  he  faid  de  prapfato  the  plaintiff'  haec  verba,  it  is  neceflary  to  be 
intended  of  the  faid  plaintiff*,  and  the  finding  his  fpeaking  the  words  of  the  plaintiff  helps  the  cafe  j 
wherefore  it  was  adjudged  for  the  ^Jaintiff*.  1  ■  Ibid,  fays  a  precedent  was  (hewn,  where  the  S.  P. 
was  adjudged  accordingly,  and  affirmed  in  error.     Hiil.  iS  Jac.  B.  R.  Saunders  t*  Woolrick. 

fie  (inni^cndo  the  plaintiff*)  is  net  wrtkyy  &c.  Exception  was  taken  that. the  (he)  may  be  fpoken 
of  any  other,  and  the  innuendo  will  not  help  it )  but  per  tot.  cur.  hie  Si  ille  mikt  a  demonftratxM 
what  perfon  he  intended,  ai«I  it  is  aifo  aUege4  ^at  he  fpoke  de  querente  thofe  words ;  and  adjudge^ 
for  the  plaintiff.  Cro.  E.  861.  pi.  34.  Mich.  43  Jle  44  Elia.  C.  B.  Tiylor  v.  How.— — ^.  P. 
ha  (innuendo  the  plaintiff)  Jlole  la  riagt  6fr.  Win.  iqz.  Mich.  a2  Jac.  C.  B.  Crompton  t.  Philpot. 
I  Raym.  86.  Mich.  1 5  Car.  a.  Arg.  fays  that  in  ancient  time  it  was  the  conftant  courfe  ia 

declarations  to  lay  a  colloquium  -f-  of  the  plaintiff*,  and  it  was  a  grand  doubt  if  it  was  good  without  it, 
until  Cro.  J.  673.  Smith  and  Ward's  cafe,  and  there  refolved  that  (de  queitnte)  fupplies  the  coUo* 

quium. Sid*  52.  pi.  i8»  Mich.  13  Car.  a.  B.  R.  Dacy  ▼.  Clinch,  ha  (innoendo  the  plaSn- 

tiff)  it  a  vfitcbf  &fc.  The  court  faid  it  was  good  enough  }  for  the  'declaratkm  being  (de  quercote)  i( 
ihall  be  intended  to  be  fpoke  of  the  fame  plaintiff,  efpeciaUy  after  verdid,  and  cita4  Cro.  J.  131^ 
Gyer  v.  Ormffed  j  and  alfo  the  cafe  of  Smith  v.  Ward*  iScc  Bcamond  t.  Haftings. 

All.  32.  [8,  If  ^n  TiStion  upon  the  cafe,  if  the  plaintiff  declares  that  the 

Dawfon^'  defendant  faid  cuidam  Mar*  P.  matri  quercntis,  ynir  Jon  is  a  thiif^ 
S.  C.  it  was  the  plaintiff  fhall  have  an  a£lion,  without  [alleging]  any  corn* 
objc^  that  munication  of  the  plaintiff,  \  or  averment  that  he  faid  Mar"  P, 
are  not  laid  ^^^  "°^  anymore  fons;  for  this  is  a  fufficient  averment  that 
to  be  fpoke  he  was  the  ion  of  the  faid  Mar^  P.  and  there  fliall  not  be  in- 
®y*>^P^n-  tcnA^A  7i  plurality  of  fins.  Mich.  23  Car.  B.  R.  adjudged,  after 
ly  in  Jhe^'  a  vcrdift  for  the  plaintiff.     Intratur  Trin.  23  Car.  Rot.  1052.3 

innifcndo,  'whick  cannot  fufHciently  afcertain  t}ie  dtclariCioiX}   ^ut  adjudged  fo^  the  plai^^tiff**  ■ 

'Sty.  4$.  §,  C.  adjudged  foy  dvc  plaiati^* 

That 
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Tliercbelns  a  coUoquittm  betwixt  the  Utkerof  the  {daintiffand  the  ^vfendant,  btlaU  that  Toy/pr 
d'td  fteal  tb<  mare  of  J,  S»  and  thy  fin  was  confentir^  to  itt  without  avcring  that  the  father  had  no 
morefons  than  the  plaintiff;  and  therefore  adjudged  per  tot.  cur*  for  the  plaintifi.  3  Bulft.  ^9t 
jVlich*  14  Jac.  Lcwkener  v.  Codnam. 

X  Original  is  (ooej]  but  it  feems  it  Ihoald  be  (or.) 

fp.  If  a  man  fays,  the  Boxes  are  trajforSy  they  have  clipped 
money i  and  it  is  no  matter  if  they  be  robbed  ;  for  they  can  get  it  again 
ivitb  clifpingf  and  who  Jfjould  do  it  but  Edward  Boxe  :  no  action 
lies  for  John  Boxe  aiKl  Edward  Boxe  for  thefc  words,  with  an 
averment  that  the  words  were  fpoke  of  them }  for  without  a  ccnu- 
munication  precedent  it  cannot  appear  that  he  intended  them.;  for 
there  may  be  feveral  Boxes  befides  them,  and  the  laft  words  are 
only  by  way  of  interrogation.     Fafch^  44  Eliz.  B.  R«  adjudged.] 

[10.  If  a  man  fays,  be  that  goeth  before  there  is  perjured^  and  Jnfime  esfn 
thereupon  J.  S.  brings  an  a£lion  upon  the  cafe,  alleging  that  {Jj"^^**^^*'* 
there  was  a  difcourfe  of  the  plaintiff  between  the  defendant  and  one  communis 
J.  N.  and  thereupon  the  defendant  faid  thefe  words;   and  does  cation  of  4 
not  allege  that  he  faid  thefe  words  of  the  plaintiff",  nor  avers  that  J^^^Iau'haw 
the  plaintiff  was  then  going  before.    Mich.  8  Car,  B.  R.  between  a^ion,  and 
AiSH  AND  G5RISH,  per  curiam,  this  being  moved  in  arreft  of  /-  ■^■^  ■> 
J  judgment,  and  the  podea  ftayed  accordingly;   anj'^ufter  the    §Fol. 81. 
fame  term  judgment  was  given  againft  the  plaintiff!]  the  «»»    T' 

\^But  in  the  faid  cafe,  tf  the  plaintiff  declares  quod  defendens  coU  jknilmoAeth 
foquium  habens  cum  J.  N,  de  &  coficernente  querentem  adtunc  tst  ttrtawty -^  aa 
ibidem  prafentem  {5*  ante  prafatum  J.  Nn  folum  ad  tunc  euntem,  c.^^»lt 
Anglice,  going  before  the  faid  J.  N.  [he]  then  only  [going  before  in*g^iongth« 
him']  faid  thefe  words  of  the  plaintiff,  be  (innuendo  the  plaintiff)  ft«et,  and 
f hat  goeth  before  thee  fpradiffum  J.  N.  innuendo)  is  perjured;    tlie  }^^'^^]^^^ 
adtion  lies  upon  this  declaration,  becaufe  it  is  alleged  that  there  gds  a  tbuf^ 
was  a  difcourfe  of  the  plaintiff,  and   that  he  only  was  going  <«heisa 
before  J.N.  and  that  the  defendant  fpoke  thefe  words  of  the  (ng^^."!^ 
plaintiff.    Mich.  9  Car.  B.  R.  between  Mercer,  alias  Aish,  aaioniies 
PLAINTIFF,  AND  Gerish,  DEFENDANT,  adjudged  upon  demurrcr,  {"'  A;  per 
they  being  the  fame  parties  between  whom  tlie  firft  aftion  was  gj^  Haueh- 
(iaycd.    Intratur  Trin.  9  Car.  Rot.  5^3.]  toe  2  Roil. 

R^.  244. 
Mich,  xo  Jac  B.  K.  Arg. 

[it.  If  there  be  a  communication  between  A.  and  B.  concern-  Cro.  c. 
ing  Green  the  plaintiff,  and  thereupon  B.  fays  to  A.  where  is  that  |  •  c,'**^^*^* 
long'lockedy  fhag^hairedy  murdering  rogtu^  whereupon  C.  demands  s.  p.  doea 
of  him  whom  he  intends  thereby,  and  he  anfwcrs  Green  of  Forfetj  »« l^^^i 
innuendo  the  plaintiff;   this  is  a  good  averment  that  the  words  pi/y^s^^c* 
were  fpoke  of  ||  the  plaintiff,  without  other  averment  that  he  but  s.  P. 
fpoke  the  words  of  him,  inafmuch  as  it  is  alleged  there  was  ^  ^^  ^  »P- 
communication  of  the  plaintiff,  and  it  fhall  not  be  intended  that  (i^iJ^pTTfi. 
there  were  other   Greens  befides  the  plaintiff.     Mich.  9  Car.  s.  c.  but 
B.  R.   between   Green   and  Lincoln,  adjudged,  this  being  s.  P.  doe» 
moved   in 'arreft  of    iud^ment.      Intratur  Hill.    8  Car.    Rot.  n^r*^^*!'! 

,252.]  .      '"^^^^ 

[12.  Where  the  w^rds  in  themfelves  arc  uncertain^  fo  that  it  can^  Cro.  J.  107. 
tm  h  intended  that  they  were  fpoke  of  any  perfon  certain^  there  they  jl:^;,^^ 

Q^i|  A  cannot    '   """"^ 


t 
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^^Z^  T^ff  "^J^^'^^h  ^  ^'^^•rmint.  Mich.  3  Jac,  B.  R.  by 
there  Ji  an  ^anfield^  ^  if  f^  man  fays  wii  rf'  mjbrotbn's  is^  kc.  no  a£Hon  Hcs 
mppanntun^  by  aiiy  averment,    Mich,  3  Jac.  78.  R.  per  Tanfidd.1 

certainty  $  x-  j 

and  though  one  of  the  brothers  would  bring  an  adton,  and  aw  they  were  fpoken  of  him,  yet  becauie  it 
appears  to  the  court  that  th^  weit  divers  bicthicn.  U  noa  conftac  to  any  of  which  be  fpo^  no  aaion 
litt,  though  he  ^  found  guUty  by  verdid.  ^^       ^^ 

hj  LSSf  V  ^ 1 3 •  .^"  *"  *^^^"  between  A.  and  B,  if  3  men  feycraUy  before 
as  adjudged  ^^^  jufticcs  of  afEze  give  evidence  to  a  jury  againft  A.  and  thcrc- 
that  ^e  ac  upon  A,  fays  to  them,  tbere  is  one  of  you  that  is  perjurtd  in  the 
ife^  Cro.°E.  ^^^'"^  2^  ^^"^  evidence,  without  naming  any  of  them,  no  one  of 
497.  in  pi.    "*cn*  can  have  aftion  with  an  averment  that  the  words  wcrefpoke 

^%  r        Sf  ^'   «  .  ^^^^^^  aad  Sir  J,  Borne  j  adjudged ;  dtc^ 

J;;;;^r  Trin.  39  Eli^.  B.  R.]  ^      ^    S     1      ^ 

that  nUtd  H.  H.  ii  aOionable.     Goldlb.  85.  pi.  7.  Paf^h.  30  EJig.  Cutts'a  cafe. 

iti\  C.  ^'^'  If  a  man  fays  my  enemy,  Sec.  charging  him  with  flandcrous 
but  s-  P.  «n?tters,  which  will  maintain  an  adion,  yet  no  aftion  lies  by  any 
4oes  not  ap.  With  an  averment  tie  words  nverefpoke  of  him,  and  by  an  innuendo 
S?^;r^  ^^:  I'ccaufe  the  words  in  themfclves  are  altogether  uncertain! 
(innuendo  ^"p-  39  ^"Z-  ^^  R«  between  Jones  and  Dawkes,  adjudeed 
the  pUintiit)  So  m  this  cafe  the  aftion  does  not  lie  with  an  averment  alfo  tb^ 
'lioZT^  ^'  ^^  '^'"^  i  thefpeahng  of  the  words  he  himfelf  is  the  defe^nfs 
divers  other  enemy^  and  that  then  the  defendant  had  no  other  enemy  hit  the  phuntif 
wXwWch  ^'  'i"*'^  uncertain,  and  it  cannot  be  known  whether  he  hafh 
w«e  dlriy   ^^""^^^  ^'^^'^X  bcfidcs  the  plaintiff.    Quaere  Trin.   39  EH^, 

actionable.      IJ.  K.J 

It  *«  objeOed  that  d>e  wordi  (my  mem,)  c«uiot  be  intended  of  the  ptaiotiff  mote  than  of  anT  «h«  • 
'f\  t^A  l"""""*"  *'  f '»'"»*)  »  »«  ""'«ri»'  i    for  it  did  not  arp,^  fo  »  Se^  ^^Lrf  k^ 
if  It  had  been  mierrtd  tbot  ai  itt  Jam  itmt  bt  luai  tbi  pUintUT,  «^  i,J^^i.jr^  ^^ . 
>.y.tbn.cy,  there  p.r«i,eotu^  it  •ould  be  <>iJ^A'^i^  ct^^^^':^ ^ 

EI.2.  his  w,fe  ,f  the  plaintiff  declares  that  there  S?  a  ^wj 
bnweenm^z^  the  w.fe  rftbc  plaintiff,  and  the  faid  Eliz.  t.  the 
^/.5//A.^/W^«/concermngthe  plaintiff,  whereupon  the  faid 
Ehz.  C.  faid  eidcm  Eliz.  C.  of  the  plaintiff,  tby  hujh<md  keepetb 

r-^. ,.  leys  of  hou/es  tn  the  daytime,  and  JleaUth  hay  out  of  them  intL 

•Fous^  mghu  f  lus  .8  a  good  averment  •  that  the  wife  of  -ihe  drfcndaat 
^"^"^  f^ke  the  faid  words  of  the  plaintiff,  though  it  is  aventd  tSt  S 
faid  Eliz.  C.  fpokc  the  words  eidem  Eliz.  C.  for  (he  could  not 
fpeak  them  to  her,  but  eidem  IhaU  be  intended  to  Eli«.  X^^fe 
of  the  plamtiff  and  it  is  averred  alfo  that  fte  fp^e  of^ 
Blaintiff,  and  therefore  good.  Hill.  9  Car,  B.  R  b«wIS 
KicHois  AND  Brampton  and  Eliz.  his  wife,  adjud^d  ba 
writ  of  error.    Intratur  Mich.  7  Car.  Rot.  181  \     ^  ^ 

plaintiff  declares  that  there  was  a  «%«««,  bet^en  cf  a^  Ac 
defendant,  concerning  a  robbery  of  the  defendant,  andthat  ^ 
defendant  then  feid  p,  C.  du^  ^c  was  gobbed  of  \^l  X]\% 


aaion*  [for  Words.]  J24 

irKcwas  in  Newgate  ^  though  he  confeiled  that  G.  Ireland  (m« 
Ouendo  the  pbintiff)  was  party  in  the  faid  felony  with  him,  and 
then  the  defendant  faid  of  the  plaintiff  to  the  faid  C.  where  U 
young  Ireland?  C.  anfwered,  in  Gray*s  Inn  Lane  with  his  father  s 
to  which  the  defendant  anfwered,  he  is  as  arrant  a  rogue  as  J.  5« 
(prasdi^V  J.  S.  innuendo)  and  to  this  declaration  the  defendant 
jufti£ed  the  fpeaking  of  other  words,  abfcjue  hoc,  that  he  fpoke 
df  the  plalnti^  the  (aid  words,  which  is  found  for  the  plaintiff. 
Upon  this  declaration  the  plaintiff  (hall  have  judgment,  becaufe 
here  was  ,a  difcourfe  of  the  plaintiff  before ;  and  here  conftat 
de  perfona  inafmuch  as  the  defendant  has  juftified  the  fpeaking 
of  other  words,  and  traverfed  thofe,  and  the  plaintiff  has  averred 
that  he  fpoke  the  words  of  the  plaintiff;  which  is  alfo  found. 
Trin,  i|  Jac.  B.  R.  between  Ireland  and  Gardener^  ad- 
judged.] 

[17.  In  an  a£lion  upon  the  cafe  by  J.  againft  L.   if  the  Rob.99.fil. 
plaintiff  declares  that  he  and  ao  others  were  defendants  in  a  bill  ^-^'ji^ 
in  the  ftar-chamber,  at  the  fuit  of  J.  S.  which  J.  S.  was  after  tS^^^\^ 
murdered  by  J.  D.  and  that  after,  the  defendant  having  difcourfe  oror  $  for 
tf  the  faid  bill  and  murder,  the  defendant  fa.id  thefc  words  of  ^J*^J" 
the  plaintiff,  theje  are  they  that  did  help  to  murder  J,  S,  and  avers  laid  to  indde 
that  he  himfelf  was  one  of  the  defendants  to  the  faid  bill;   an  everyone  of 
a£tion  lies  upon  this  declaration,  though  it  does  not  appear  that  J^'^^^^fj^ 
the  plaintiff  and  the  other  were  prefent  at  the  fppking  of  the  Ter4a  aaioa^ 
words.    Mich.    1 1  Jac.  B.  R.  between  Foxcroft  and  LacYj  « «f  they 

latd»^"-JeQk«  ft97.  pl^  p.  S«  C.  accordio^ly^ 

[i8.  If  there  be  a  difcourfe  between  B,  and  C.  of  M.  F.  and  See(S.  t) 
C.  faysB.  mafter  deceiver  bath  deceived  and  cozened  the  king^  and  I  J^a^^e^ow 
have  him  in  auefliohfor  iff  and  doubt  tiot  but  to  prove  it  agaiftft  him,  there. 
M.  F.  (hall  nave  adion  for  thefe  words,  averring  that  at  the  time 
of  the  fpeaking  thereof,  he  was  the  king's  receiver  of  his  court 
of  wards,  and  that  the  defendant  faid  thefe  words  of  him.     HilL 
17  Jac.  B.  R.  between  Sir  Miles  Fleetwood  and  Auditor 
CuRLE,  adjudged  in  a  writ  of  error  upon  a  judgment  in  bank« 
where  it  was  fo  adjudged  alfo  per  curiam  ;    fee  the  fame  ca& 
^djudged  Trin.  17  Jac.  B.  and  Hobart's  Reports^  C.  351,] 


(I.  b)     For  Words.     Innuendo. 

p.  TF  one  man  fays  of  another,  he  hath  forfwwrn  himfelf  (in-  Cm.  E.  609. 
^  nuendo  before  the  juftices  of  afftze^  Isfc.)   this  innuendo  pi.  14- Anon, 
fliall  not  make  the  words  a^ionabie,  becaufe  it  cannot  be  col-  \,*d^^ 
levied  by  the  words  that  he  intended  that  which  by  the  innuendo  c«Sag^ 
is  fuppofedt    Fafch,  40  £liz*  B.  R.  the  laft  cafe  adjudged.]  ^^  ^ 

fwom  in  Beit-court  (mnucodo  a  court  hrtik  htU  at  Bell)  per  cur.  with  this  innuendo  the  •fma  Ueg, 
pthetwife  not.     Cro.  £.  297.  pi.  4.  Pafch.  35  EJic.  B.  R.  Oreen  ▼.  Dancjr. 

In  an  idion  for  yrords,  the  plaintiff  declared  of  a  fuit  in  ColchcAer  court,  and  a  trial  there  bef«« 
Ihf  M^i  «id  lihat  the  pUiutiff  ^ave  ia  evideaco  KU  Ipwwlcd^e,  and  die  4c(eiKUiu  t^  TJfn  ^rt  m 


»  S2S  BSaone  (for  Words.] 

mveb  fcryworn  (iiiRueiido  lA  the  evidence  given  as  ak)ve)  as  God  is  true*    Adjudged  tKat  the  ia» 

wUl  not  mainuin  the  aftion.     Brownf.  7.  Tria.   iij*c»  TiJict  v.  JBruen. 

f/e  furfwcr*  bmfeif  at  tbt  bar  (innuendo  the  bar  of  C.  B*)  will  not  maintain  an  a^oa.     Hntt.  44. 
Pafch.  i^  Ja(.  iii* 

(Z.  a)  *  [2.  If  oae  man  fays  of  another,  he  did  burn  my  hum  (innncnd# 

fut  s.*  P.  ^  ^'^  ^^^^  corn  J  with  his  own  hands  ^  and  none  but  he  ;  this  innu- 
iioes  not  ap.  €ndo  will  uQt  oiakc  the  words  adionahle.  Co.  4.  Barham  20^ 
pear ;Kijudfi;ed.l 

Mich.  44  &  45  EUs.  B«  R.  Barham  ▼.  Netherfal  S.  C*  and  S.  P,  adjudged  bj  2  judges,  tlM^^sly 
^ing  in  court.   ■  ■    ■  Noy.  155.  S«  C»  bat  S*  P*  does  not  appear. 

fmmmA^  n       [3.  So  if  one  man  fays  of  another,  he  has  burnt  my  bam  (innur 
Fol.  83.      endo  a  barn  with  corny  and  adjoining  to  a  dwellingJxufe )  and  (^  wy 
\j    ;  lord  had  done  himjuflice^  he  Jbould  have  been  hanged  for  it.     This 

pi.'i9.S.C.  innuendo  will  not  make  words  afiionable.  Trin.  4^  Eliz.  B.  R« 
UtS.P.does  between  Levett  and  Hawthorne,  per  curiam.] 

mtt  appear. 

•^— Cro«  £•  834*  ^.  4*  l40?et  v«  Hawthorn  S,  C.  and  S.  P.  by  the  other  juftices,  prater  F4 


(^*  ^)  [4«  In  an  a3ion  upon  tlie  cafe,  if  the  plaintiff  declares  that  dbs 

bucS.  p.  '  de&ndant  faid  to  him  thefe  words,  thou  ha/f  poijoned  Sfnifi  (qucn^ 

4oes  not  ap.  dam  Samuelem  Smith  innuendo  adtuuc  defntiHum}  and  it  Jball  cofi 

Ff*^'— "  tne  joo L  but  I  will  hang  thee.    This  is  not  a  fufficient  averment  of 

fCo.  i.^c.  the  death  of  Smithy  it  being  only  in  the  gMfuteodo,  9X^  without  this 

and  it  was  thc  adion  does  not  lie*    Pafch.  i|  Jac.  B*  between  Jacob  ash 

yt^jfttwc')  ^^^^^>  adjudged,  the  feme  cafe  H(*art's  Report^  8.] 

leferred  to  the  time  of  the  declaration,  and  therefore  all  the  juflices  and  barons  held  t]^  l)ic  aAjon 

lay  not. Hob*  6.  pi.  iz.  S.  C.  in  thc  exc))c:^vjer-chan)ber  held  accordingly,  that  theadionU^ 

»ot.  ■  Roll.  Rep.  24.  pi.  2.  S.  C*  but  S.  P.  does  notapprar* 

"f  So  {rncii'>  defurtV  innuendo)  extends  not  to  the  time  of  ioejklng,  hut  of  bringing  tbe  >dtion«  Cro. 
J.  fti$.  pi.  xi.  Mich.  6  Jac.  i^ritchird  T.  Hawkins,  by  afl  the  judges  and  barons  in  tiic  evche%iier- 

chamber,  a»d  fj  reverfcd  a  judgment  in  B.  R. 13  Rep.  71.  S.  C.  and  judgment  revcvfed  in  the 

fmcVquer^chamber  i  for  inftead  of  (modo  defun£t')  it  ihould  have  been  (tunc  defan^l*.)—- .-Jentu 
330.  p{.  58.  4ccordingly,  and  that  it  (hould  have  been  (tunc  defiind*  at  the  time  of  the  fpeaking.) 

Thwk  bajl  killed  j»y  hratbtr  (innuendo  C.  fratrero  noper  mortuom.)  It  w«is  ofa^e€fced  that  It  was  oat 
laid  that  he  was  dead  at  the  time.  And  per  tot.  cur.  the  words  arc  aoH  aidlionabie  without  avcnpeot 
that  he  was  dead,  and  the  innuendo  does  sot  help  it.  Mar.  109.  pi.  187.  Trio.  17  C«r.  C.  B. 
^Vnon.    . 

So  fbou  baft  Murdartd  tby  httfiarJ^  innueado  J.  S.  jam  defMt,  Aod  becaoTe  it  was  not  a!kge4 
expref-Jy  that  the  plaintiff 'a  hu/kand  was  dead  at  the  time  of  fpeaking  the  words,  it  was  •djik%e^ 
V^aJoft  the  plaintiff*     Yelv.  21.  xi.  Mich.  44  &  45  Elia.  B.  R.  Boliieroe  v.  Pcrtcr. 

[5.  In  an  aftion  upon  the  cafe  by  doftor  Everard^  if  he  dc-. 
clares  that  he  was  inilitutcd  and  indu£led  into  a  benefice  called 
Welby  in  Northamptonjhire^  and  that  the  defendant,  to  the  intent 
to  flander  his  title  thereto,  fiiid  thefe  words,  the  parjbnage  of  IVelby 
is  fione  of  the  docior^s  (qucrentem  innuendo)  this  is  not  a  fufficient 
averment  that  the  words  v/ere  fpoke  of  die  plaintiff,  there  being 
fio  difcourfe  of  him  before*  ^lich.  la  Jac  B.  R,  between  do&or 
EvFRARD  AND  Ball,  adjudged  in  arrcil  of  judgment.] 

[6.  In  an  a£lion  upon  thc  cafe  for  thefe  words,  thou  art « traitor^ 
and  an  arch-traitory  and  I  will  hang  thee,  or  hang  for  thee  f  if  thc 
defendant  pleads  that  the  plaintiff  faid  thefe  traiterot*s  'words  of  thc 
king,  viz.  the  king  fregem  faeobum  innuendo  J  is  a  feurvy  hitigj  by 
reafon  of  which  wonis  lie  fnokc  the  words  in  the  ^cclarationj  thisi 

IS 
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is  no  good  juftificatlon.    Pafch.  i6  Jac.  B,  R.  between  Whit<» 
3RO0KE  AND  Smith,  adjudged.] 

[7.  In  an  adlion  upon  the  cafe,  if  the  plaintiff  declares  that 
the  defendant  faid  thefe  words,  thou  art  a  ihl^^  and  fioUJi  a  mare 
(innuendo  the  plaintiff )  without  an  averment  that  the  words  were 
fpoke  eidem  querenti  vel  de  eodem  querente,  as  the  ufe  is  \  this  is 
not  good,  becaufe  it  does  not  appear  of  whom  they  were  fpoken, 
and  die  i/iiri/f/iJ^  will  not  help  i(.     Pafch.  ii  Car.  B.  R,  between 
t  Burgess  and  Reeves,  adjudged  in  a  writ  of  error  upon  a  f  (K.i>)pfc 
judgment  in  •  bank,  and  this  reverfed  accordingly.  Intratur  Hill.  7*  s.  c. 
lo  Car.  Rot.  974.  though  in  the  writ  it  tjoas  well,  fciJ,  dixit  eidem 
querenti.    Trin.  1650.  between  %  Smith  and  Andrews,    ad-  J(k.  b)pi;, 
judged  in  a  writ  of  error  upon  a  judgment  in  banco.     Intratur  7*  s*  C. 
Trin.  1659.  Rot.  1649.  and  yet  there  was  laid  a  communication  of 
the  plaintiff .1  ..." 

[8.  In  an  adion  upon  the  cafe,  if  the  plaintiflF  declares  that  Hob.  45.  pi, 
whereas  J.  S.  had  made  to  him  a  bill  of  40I.  debt,  ahd  had  fealed  49-  s.c.ad- 
and  delivered  it,  the  defendant  fpoke  thefe  words  of  him,  that  he  ^^^^^^^^ 
had  Jhenved  him  a  bill  of  40/.  (meaning  that  bill)  releafed  [can-  plaintiff,  tm 
celled  or  unfealed]  and  after  Jhewed  it  him  feahdy  atid  that  he  had  ^^^^^  ^ 
fwrgedtbe  faid  fed  to  the  writing  ;  the  adion  does  not  lie  for  this  oniy^rT^ 
declaration,  for  the  innuendo  is  not  a  fufficient  averment  that  the  writing) 
words  refer  to  the  faid  bill  of  40 1.  without  alleging  a  difcourfe  *^^»chM 
thereof  before.    Hobart's  Reports  63.  between  Harvey  and  Due-  ^I^iJ"^ 
kin,  Pafch.  13  Jac.  B.  adjudged}  for  the  words  of  themfelves  innuendo 
arc  uncertain.]  ^"'^^v. 

mauer  of  the  words ;  for  that  It  to  make  the  words  otherwife  than  they  were  by  ao  inn^^endo.  ■< 

Brownl.  o.  Harvey  v.  Bucking  S.  C.  and  judgment  arrefted. S.  C.  cUcd  Arg.  %  Keb.  640.  pU 

67*  PafcD.  %%  Car.  i.  B.  R.  in  cafe  of  War  re  v.  Ryder»  which  was  for  iaying  that  ^f /(^r^ri/ the 
band  of  T.  R.  to  an  acquittanu^  and  the  acquittance ht\ng  yi&ru;5|  judgment  was^ven  for  theplaintl^ 
the  coilo^ttium  being  now  obfoleie^  and  de  qviereoic  fufficient. 

[9.  In  an  a£lion  upon  the  cafe,  for  faying  that  the  plaintiff  was  (^••Opl-»5* 
perjured  in  his  anfwer  in  the  Jlar-chamber^  innuendo  in  a  certain  ^  p*  J^ 
bill  of  complaint  exhibited  there  by  the  now  plaintiff  againft  the  not  appear. 
now  defendant,  whereas  all  know  that  the  plaintiff  there  is  not  -— Cro.E» 
fworn  to  his  bill ;  yet  becaufe  the  words  of  themfelves  are  aBionahle^  s.  C-'^ad-^* 
though  the  innuendo  is  repugnant  thereto^  the  aBion  is  maintainable*  judged  ac. 
Pafch.   40  Eliz.   B."  R.    between  Corbett   and  Hill,    ad-  wrtiosiy. 
fudged.] 

[10.  [So]  in  an  aAion  upon  the  cafe,  for  faying  of  the  plain-  r-    ^"    % 
tiffs,  you  and  your  wife  are  witches^  and  have  bewitched  my  mare  (in-     ^***'  ^•' 
nuendo  the  mare  of  the  defendant)  [plaintiff']  this  is  a  repugnant  ThTftintt^ 
and  void  innuendo^  and  the  adion  lies  for  the  words  without  an  endo  the 
innuendo.    Mich.    14  Car.  B.  R.  between  Smith  and  Coker,  ^^fftU 
adjudged,   this  being   moved  in  arreft  of  judgment*    Intratur  ^olli'j^',^ 
Trin.  14  Car.  Rot,  1499O  been  the 

inare9^ri6« 
dtftndatit)  aad  as  it  is  faid  the  mare  of  the  plaintiff,  it  is  repugnant  to  the  preceding  words,  &c.     And 

^  ■     Jo.  409.  pi.  2»  S.  C*  hotS.  P*  doet 

not  appcMTf 

13  II.  Tbert 


judgment  for  tbe  plaintiff.     Cro.  J.  512.  pi*  7*  S.  C. 
(lotaypcac*     ■■    (H.  a)  pU  z8.  S.  C.  but  $•  P.  do«t 


S26%  afttoOiet  [for  Words.] 

'  1 1  •  Thei^e  is  a  villain  now  broken  ifUo  my  mothe/s  houfi  to  tof  he^^ 
and  is  in  the  boufe  (innuendo  the  pUintifT.)  It  was  doubted  among 
the  jufticesi  if  the  innuendo  can  reduce  thofe  words  to  the  plain* 
tiff  to  have  a£lion  upon  them.  Mo*  401*  {d«53o«  Fafch.  37  £Iiz. 
Bale  V.  Rodes. 
W<j.  396.  12.  Innuendo  helps  nothings  unlefs  the  wards  precedent  have  a  vim 

S.P.  tnpl*  clent  prefumption  of  the  innuendo,     Crcy.  £.428.  in  pi.  30- 

Ow.  ^7.  S.  Pophtm  and  Giwdy.  Thau  baft  fiplen  half  an  acr§  of  wy  com  (uicaeado  nm  fi» 

9ind»J  Adjudged  not  a^ionable,  bec^ufe  die  innuendo  is  not  to  the  purpofe,  wikU  the  pre- 
ceding words  had  purported  a  vehement  fufpicion  that  the  com  wai  fevered.  Bot  otherwHie  It  w<nM 
ke  if  he  bad  (aid,  that  thcu  baft  ftolen  fo  manv  load  or  bujbtlt  of  cortif  becaufe  there  the  tnnnendo  might 
oplainity  with  a  cooomon  intendOient  that  the  fpeaJdng  was  of  com  fevered.  Mo.  396.  pi.  516.  Hill. 

37  Ella.  Ca^leroan  v.  Hobbs. Cro.  £.  428.  pi.  30*  S>  C.  adjudged  accordingly.        Ow.  57* 

^»  C.  adjudged  accordingly. 

An  innuenjo  in  effed  ftands  in  tbe  place  of  a  prgtdiff*^  but  it  cannot  make  a  per^n  certain  vie  wot 
uneertain  before,  4  Rep.  17.  b.  pi.  iz.  Mich.  41  Sc  42  £liz.  B.  R.  percui.  in  cafe  of  Jame&v. 
Rutlcch,  which  (ec  at  (V.  a)  pi.  21.  and  the  notes  there. 

The  nature  of  an  innuendo  is  to  txplatn  vfordt  donbtfuf,  in  fucb  cafe  Hvbere  ^ere  it  maitff'  fiffickmt  in 
0t  deciofat ion  to  maintain  tbeailiCTi,  But  if  the  words  before  the  innuendo  do  not  found  in  flander,  no 
^•rda  produced  by  the  innuendo  will  make  the  aAion  maintainable ;  for  it  is  not  the  nature  of  an 
inniieAdft  to  beget  an  action.  Arg.  and  agreed  by  Gawdy  and  Yeiverton  y  they  only  being  in  coorU 
Yelv.  SI.  Mich.  44 &  4^  Eliz.  B.  R.  in  cafe  of  B^rham  v.  Neiherfal.  &.  P.   10  Mod.  197, 

'I9S.  HiH.  12  Ann.  B.  R.  in  cafe  of  Harriron  v.  TliornborouRh. 

•  No  innuendo  will  fupf^ly  matter  which  glvt  mt  caufe  ofaSkn  on  tbe  juflificationy  but  the  words  oaght 
t»  contain  fcanUai  in  chemfelves,  without  any  fupplement.  Hutt.  44.  Pj^ch.  19  Ja^  keoisto  Ik 
lEnd  only  Arg.— ^See  (Z.  a}  p).  131  Iq  tlif  notes.  Brown  v.  B^hU^. 

•fS27  3 

13.  The  plaintiff  declared,  that  the  defendant,  to  defame  hrnij^ 

being  a  merchant,  /aid  de  prafato  the  plaintiffs  viz.  he  (innuendo 
the  plaintiff)  is  a  bankrupt.  Refolved,  that  if  (de  praefato)  had 
been  omitted,  the  plaintiff  could  not  have  judgment ;  for  innu- 
endo makes  no  certainty  where  none  was  before ;  but  as  it  is,  the 
plaintiff  had  judgment.  2  Roll.  Rep.  243.  Mich.  20  Jac.  B.  R^ 
Scutt  V.  Hawkins. 
9mt  if  one  14  There  needs  no  innuendo  where  the  words  are  Jpolen  to  the 
Wdy^that  P^^fi^  bimfelf ;    per  Chamberlaine  J.     2  Roll.  Rep.  243,  244. 

the  defend.     MIclu   20  JaC.   B.  R. 

sot  Hud,  be 

innuendo  the  plaintiflF)  rr  atbief,  and  fcts  forth  no  communTcat/on,  or  fpe  la!  matter^  or  the  ISkz^  ^ 

rl^aiutili'  never  ihali  have  judgment ;  per  Doderidge  and  Haughton.     2  RoU.  Rep.  »44.  Ai^. 

16.  In  difcourfe  betwixt  the  defendant  and  J.  S.  of  one  S, 
Godwin,  and  A.  the  plaintiff's  wife,  the  defendant  fpake  thefe 
words  of  the  faid  S.  G.  and  A.  £•  6.  bath  Jiolen  away  fuch  goods, 
and  Jbe  (innuendo  the  plaintiff's  wife)  was  privy^  and  amfintitig 
thereunto.  Refolved  the  words  were  actionable,  reddendo  finguht 
fmgulis  \  and  (Hie)  cannot  be  referred  to  S.  G.  but  to  the  plain- 
tift^s  wife.  And  to  fay  one  is  privy  and  confenting  to  the  fteal- 
ing  the  goods  is  a£lionable ;  for  he  accufeth  her  to  be  acceffary. 
And  judgment  for  the  plaintiff.  Cro.  C.  236.  pi.  18.  Mich.  7 
Car.  B.  R.  Mot  and  A.  his  wife  v.  Butcher. 

J  7.  Jezebel  your  daughter  (innuendo  Frances  your  daughter)  bath 
a  falfe  key^  and  hath  Jtolen  xos.  out  of  my  box.  The  jury  found 
that  the  words  were  fpoken  of  her.  rer  Vaughan  Ch.  J.  Jezebel 
is  taken  proverbially  for  a  name  of  reproach,  and  fo  he  thought  a 
good  action  lies  ;  to  which  the  others  agreed.  Cart.  231.  Midu 
23  Car.  2.  C«  B.  Afhby  v-  Billingley. 

18.  Cafe^ 


aaioniJ  [foir  Words.1     ,  527 

ti.  Cafe,  for.  that  the  defendant  went  to  a  jufticc,  fee:  and  ^^^^  337- 
laid,  Ibave  lofi  fome  Jbeep^  and  do  fufpea  quendam  J.  0.  (innu-  tnd}udli^* 
endo  the  plaintiff;}  and  thereupon  procured  the  faid  J.  O.  to  be  mentre. 
arrefted,  &c«  It  was  moved  in  arreft,  that  the  innuendo  was  not  ^'^^ »  «"' 
a  fufficient  averment  that  the  plaintiff  was  the  party  meant  by  S^uratiw  * 
(quendam  J.  O.)  and  no  colloquium  laid.  Sec,  Judgment  was  (laid*  noc  faying* 
a  Show.  CO.  pi.  44-  Pafch.  31  Car.  2.  Olborn  v-  Key.  that  the 

JX     I       TT  J  /  words  w«t« 

fpoke  of  the  pUintiflr,  the  innuendo  is  not  fufficient |  and  ic  is  the  worfe  becauft  (quidam  J.  O.j  iof 
foits  another  peribn  than  the  plaintiff* 

19.  Thou  art  a  Jhr/wom  ntaHj  ahi  didfi  take  a  fatfe  oath  agatnjt 
nu  hefire  jujitce  Scawen  (innuendo  Scawen  a  juftice  of  peace.) 
Judgment  was  flayed  ;  for  though  it  is  a£lionable  to  fay  that  one 
is  forfwom  before  a  juftice  of  peace,  yet  it  does  not  appear  here 
that  Scawen  was  a  juftice  of  peace,  otherwife  than  by  the  innu- 
endo ;  and  it  may  be  that  a  man's  name  is  Juftice  Scawen.  3  Lev. 
1 66.  Mich.  35  Car.  2.  C.  B.  Gurneth  v.  Dcrry. 


(K.  b)     Where  the  Words  are  uncertain  of  whom  [528  J 
tbey  were  Jpokc.     What  fliall  be  a  good  Averment 
that  they  were  ipoke  of  him. 

\im  tN  an  a£iion  upon  the  cafe,  if  the  plaintiff  declares  that  Cra.c.^^o, 
^  there,  was^a  i/^cwr^  of  the  plaintiff  between  the  defendant  p.'*  '°-sc. 
and  J.  S.  and  tlie  defendant  faid  thefe  words  of  the  plaintiff,  go  wJs divided- 
till  mj  landlord  (innuendo  tht  plaintiff)  1  fay  he  is  a  thief ^  and  flole  and  after,  to 
tv)o  Jbutters  for  a  window  ;  and  I  will  hang  him  if  any  law  will  »v^'^/'ortlicr 
Jo  it,  and  if  I  cannot  do  it,  the  bailiff  fiall  do  it ;  this  is  not  a  fuffi-  i^s  ^ifed 


cient  averment  that  the  words  were  fpoke  of  the  plaintiff,  there  that  the 
mi  being  any  averment  that  he  was  the  landlord  of  the  defendant,  ^^'^j^!!^ 
Mich.  1 1  Car.  between  Spencer  and  Mudburne,  the  court  be*  qj;^  his  ^' 
ing  divided  thereupon  in  arreft  of  judgment.     But  after.  Hill.  aAion,  and 
II  Car.  judgment  was  given  againft  the  plaintiff,  quod  nil  capiat  ft^j"J„^^ 
per  billam.]  fccond  5  aoi 

it  was  or- 
dered by  coflfeot— -Jo.  376.  pi.  1.  Hill.  I X  Car.  B.  R.  Anoti.  S.  C.  and  it  was  infifled  tor  the 
plaiatiiTy  tbtt  it  bdog  dixit  de  prtffato  quercntey  the  innuendo  wnt  fufficient  without  aTcrment,  buc 
per  cur.  MDCra.-^— S.  C.  cifitd  Comy&s'a  Rep.  a6S.  InpL  147.— See  (H.  bj  pU  3.  aod  the  notet 

there. 

% 

[2.  In  an  a£iion  upon  the  cafe,  if  the  plaintiff,  being  Delamore,  (Gb)  pi.  i- 
declares  that  there  was  a  fuit  in  Bath  between  the  defendant  and  ^*  ^* 
one  S.  and  the  defendant  pleaded  to  iffue ;  and  at  a  trial  in  Bathe 
the  plaintiff  was  fwom  as  a  witneft,  and  (hews  his  oath  ;  and  that 
afterward  the  defendant  having  a  difcourfe  with  the  wife  of.  S. 
of  the  faid  trial  and  oath,  {aid  thefe  words  of  the  plaintiff,  your 
brother  Delamore  (innuendo  the  plaintiff  exiflentem  fratrem  of  the 
vAfe)  took  a  falfe  oath  again/I  me  in  the  hall  (innuendo,  lufc,)  I  would 
not  take  fuch  an  oath  for  all  the  world.  After  not  guilty  pleaded, 
«Ad  %  vcrdift  for  the  plalatiff,  yet  the  declaration  is  not  good, 

becaufe 


^Jr  iSiantf  [for  Words.) 

becaufe  it  is  mt  averred  fiat  the  pknnAf  nvas  hreiber  h  tie  Jmi 
wife  of  S^  U  nvhom  the' words  were  J^ken.     Hill,  ii  Car.  B.  R. 
between  D^lamore  and  Heskins  per  curiam  ;  and  though  the 
judgment  given  in  Bathe  was  rcverfed  for  error  in  the  judgment^ 
yet  it  was  adjudged  for  the  defendant  accordingly*    Trin.  1 1 
Can  Rot.  900., for  the  court  faid  that  the  innuetub  is  not  fuffi«> 
.cient,  and  without  an  averment  it  is  not  good,  by  (aying  that  he 
fpoke  k  of  the  plaintiff,  though  the  jury  has  found  for  him^ 
Quxre  rationem  }  for  there  was  another  good  caufe  of  the  jndg^ 
ment,  fcilicet,  inafmuch  as  it  was  mt  averred  that  the  ijfue  was 
joined  in  ann  trials  but  only  that  at  a  trial  hefwore^  &c.} 
See(D.  b)        [3*  If  A*  having  a  difcourfe  of  Jok  Potter^  fays  thefe  words# 
^i.  4*  S.  C.  ^^  perjured  rogue  and  villain  Potter f  without  faying  any  more 
words,  Jo.  Potter  (hall  have  an  adion  for  thofe  word^  alleging  4 
di/courfe  of  hitn,  and  that  the  defendant  faid  thde  words  of  hsm 
without  other  averment.     Hill,  n  Cat.  B*  adjudged,  between 
Potter  and  Lovedat,  this  being  moved  in  arxeft*  But  a  writ  of 
error  was  brought.] 
Ileatdnot         [4^  If  Jo»  Johnfony  junior,  brings  an  adion  upon  the  cafe  for 
wV  Wf  foo   ^^^^^  words^  averring  that  the  defendant  (laid  thefe  words  of  him 
or  that  he  '  to  one  John  John/on^  fenior,  /  will  take  my  oath  that  your  fon  fide 
had  but  one  pij  hem*    Though  thc  plaintiff  be  the  fon  of  him  to  whom  the 
^'totfolr.  wo^ds  ^cre  ♦  fpoken,  and  the  plaintiff  avers  that  thc  defendant 
Crookeab.'  faid  thcfc  words  of  him,  yet  the  adion  does  not  lie,  without 
fenic,  that     averment  that  he  is  the  Jon  of  the  faid  John  Johnfod,  fenior,  to  whom 
«>od?  Mar.  '*^  vjords  were  fpoken,     Mich*  15  Car.  B*  R.  between  Johnson 
62.  pi.  96.*  AND  DiER,  per  curiam,  in  atreft  of  judgment}  and  this  ftayed 
y*^^'  '5     accordingly.] 

Comyns'5  Rep-  268.  Arg.  cites  S.  C* 
•[529] 

f — ^ [y.  If  Robert  Nelfon  brings  an  a£iion  upon  Ac  cafe,  and  dc-* 

Joi.  85.     clares  that  the  defendant  having  communication  with  certain  of 

"^    -    -'  the  king'a  liege  people  of  the  plaintiff,  fpoke  of  the  plaintiff  thefe 

words.  Captain  Nelfon  (innuendo  the  plaintiff)  is  a  rogue  and  a  thief^ 

and  hath  Jlolen  away  my  goods,  and  I  wUl  prove  him  a  thief     This 

is  a  good  declaration  to  maintain  an  aflion,  without  any  averment 

that  he  was  a  captain,  or  known  by  this  name,  inafmuch  as  there 

was  communication  of  the  plaintiff,  and  it  is  averred  that  the  words 

were  fpoke  of  the  plaintiff,  ahd  there  fiall  mt  be  intended  plurality 

of  Nelfons.    Trin.  22  Can  B.  R,  between  NeIson  and  Smith 

adjudged,  this  being  moved  in  arreft  of  judgment*  Intratur  Pafch* 

22  Car.  Rot.] 

Sec  (F.  a)         [6*  And  the  liie  cafe,  Mich.  22  Car.  B.  R<  between  Osborn 

P**  *?•  ^•^'  AND  Brookes,  the  cafe  being  that  the  defendant  'having  conrniu-' 

tibere.*'*^  '  nication  with  J.  S.  of  the  plaintiff,  faid  of  him.  Captain  Ofbom  is 

foffworn,  and  his  oath  is  upon  record.    Intratur  Trin.  22  Car.  Rot* 

767.  per  curiam,  but  not  adjudged^  as  I  believe  J 

[7.  In  an  a<Sbion  upon  the  cafe,  if  the  plaintiff  declares  that  the 
defendant  fpoke  certain  fcandalous  words,  viz.  thoujlokfi  my  mare^ 
&c.  or  fuch  like,  without  an  dverment  that  they  were  ^dte  iidem 
querenti,  or  de  egdem  e^uerente^  as  the  nfe  iS|  bccaufe  o^erwife  it 

cannot 


Mfontf  [tot  Words.]  Si^ 

tifitiot  af pear  to  the  court  that  they  were  fpokc  to  the  plaintiff, 

or  of  him.    PafcK.  1 1  Car.    B.  R.   between  *  Burgess  and  •  (i.  h)  pi, 

REEves  adjudged  in  \i^rit  of  error  upon  a  judgment  in  baiik,  and  7»  S,  C* 

this  revcrfed  accordingly,  though  it  was  innuendo  the  plaintiff, 

Ititratur  Hill.  lo  Car.  Rot»  674.  though  the  writ  was  well,  fci- 

Kcet,  dixit  eidem  querent!,  Trin.  1650.  between  f  Smith  akd  t(r«t)r^ 

Andrews  adjudged  in  a  writ  of  error  upon  ^  judgment  in  bank*  7-  s.  c 

Intratur  Trin.  1649.     And  yet  there  was  alleged  a  difcourfe  of 

the  plaintiff,  and  that  the  defendant  faid  the  words,  he^  &*r,} 

[8.  In  an  aftion  upon  the  cafe,  if  the  plaintiff' declares  that  the  sty.  29?. 
defendant  habens  colloquwm  cum  querente^  the  defendant  in  preicnce  ?•  ^'  *?- 
and  hearing  of  fcveral  other  pcrfons  faid  thefe  words,  thou  (tnnU"  {hc^pUin^fft 
€nda  the  plaintiff)  art  a  thief ^  &c.  but  does  not  allege  that  they  ^ert      I  never 
/poke  cf  orto  the  plaintiffs  according  to  the  ufual  courfe,  yet  is  this  •»« » « '''^'>«^ 
good  ;  for  it  ftiall  be  intended  they  were  fpokc  to  the  plaintiff;  asytuhm 
f6t  inafmuch  as  the  colloquium  was  between  the  plaintiff  and  de-  teen,  it  wu 
fendant,  it  cannot  be  intended  but  that  the  words  were  fpoke  to  'l^^^^^* 
him  with  whom  the  colloquium  was,  it  being  alleged  to  be  fpokc  ,^^c  not 
upon  the  colloquium.    Mich.  1651.  between  Bishop  and  Frrz-  Acwntobe 
HERBERT,  per  Curiam.     Intratur  Trin.  1 65 1 .  Rot.  1 30K]  [P^^ht  **h^ 

tiC;  but  it  was  juifwered  that  the  words  being  fpoke  upon  conferf  nee  betwixt  the  parties,  a  fufficient 
averment  (hereby  appears  that  the  words  were  Tpoken  of  the  plaiaclff.  Judgment  for  the  pUlntii}';,  m&$ 
ftc.  %tj»  435.  Hiiil  1654.  B.  R.  Latiiplugii  r.  Hewfoa. 

[9.  In  an  aftion  upon  the  cafe  tot'  words,  if  the  plaintiff  dc-  s.  c.  cited 
dares  that  the  defendant  having  a  difcourfe  of  the  plaintiff  with  Rer/268* 
rfWerfe  pcrfons,  faid  thefe  words  of  the  plaintiff,  viz.  your  fathrr  in  pi.  147. 
(meaning  the  plaintiff)  hath  ffruck  and  killed  Nicholas  RuJfeL     After   .'^^if^^^^ 
a  vcrdia  J  for  the  plaintiff  he  fliall  not  have  judgment  upon  this  Ji'frtiiu^ 
declaration,  becaufe  it  is  not  avtrred  that  he  was  father  to  him  to  innocndo) 
m^hcm  the  tvords  nuere  fpokettj  not  that  he  had  any  fon  there  at  the  ti^ne  '*  ^/^'/? 
9f  the  jpeeiking  the  words,  fo  that  it  is  uncertain  of  whom  the  „y  pUp, 
words  were  fpoken,  and  without  fuch  an  affirmative  it  is  not  1  he  dcda- 
ftifficient  to  fay  that  he  fpoke  them  of  the  plaintiff.     Hill.  1652-  '^^^^^^ 
between  Burhowes  and  Usher,  adjudged,  contra  qucrentem  caufeitd'oci 
per  curiam,  after  a  verdift  for  the  plaintiff.     Intratur  Trin.  i6c2.  "'^t  Hicw 

1>«H*    .^/«*.  1  that  the 

Rot.  1037.3  word,  wen: 

fpoke  to  the  plaintiff '•  fon;  per  tot.  cur.  prjetcr  Cawdy.  Goldfli.  187.  pK  131.  HiU.  43  Elie. 
Bfldcoclc's  cifc.— — Cro  £.  416.  pi.  xi.  Mich.  37  «e  3S  Elu.  B.  R.  Badcock  v.  Atkfni,  S.  C. 
«djudgrd  for  the  defendant  by  all  except  Ga«rdy ;  for  it  cannot  be  intended  to  be  fpoke  of  the  plMntiiF 
more  than  of  any  other  pcrfon,  unlefi  it  had  been  averred  that  his  fon  waapreftnt.     But  Gawdy  held 

ic  Ihottld  be  intended  j  for  otherwifc  he  could  not  have  faid  (thy  father.  J S.  C.  cited  per  eur.  Cro.  £• 

429.  in  pi.  3a.  and  fayi,  that  in  thii  cafe  the  worts  wcfe  fpoken  in  the  prcfence  of  divers  others.  -— • 
8.  P.  adjudged  accordingly  per  tot.  car.  and  the  innuendo  dvcs  not  help  it.     Cro.  C.  92.  pi.  16.  Mich* 

3  Car.  C.  B.  Phelps  v.  Line. S.  P.  Cro.  C.  177.  p**  *^  *^^  ""'^  ""^^^  divided;  Hyde  Ch.  I. 

and  Jones  doubted  if  the  afiion  was  not  maintaioable,  bedufe  it  was  alleged  that  the  defendant  fpoktf 
of  the  plaintiff,  and  is  found  guilty ;  but  it  was  anfwere^  that  fo  the  words  are  in  every  declaration, 
and  io  it  was  in  the  cafe  of  Hwcy  v.  Charoberliin,  and  in  that  of  Bennet  v.  Codnam  ;  but  the  wordt 
not  being  put  in  certain,  not  aided  by  averment,  the  declaration  is  not  good,  not  car*  be  helped  by  the 
vtrdift.     Etadjomatur.     Mich.   5  Car.  B.  R.  Shaimer  v.  FoAer. 

/  did  ttvt  kfitw  that  H'.  (innuendo  tbi  pUxnt'tff)  xvat  tky  Irotbtr  5  ht  hatb  forfwcf  bimfeff,  attdj 
vtiiifrovt  bmperjyredf  (^c.  The  plaintilf  decbred  tha:  he  fpoke  ihffe  words  in  the  pccfence  of  one 
Lomley*.  Jt  was  objc^cd  that  it  ^y^%  not  averred  that  Lumley  was  the  pJainttft*'8  brother;  fed  non  al- 
locator ;  for  being  alleged  to  be  fpokrn.  in  the  prefence  of  one  only,  it  cannot  be  inRndcd  but  tl 
was  the  plaintiff,  if  the  other  revera  be  his  brother,  and  therefore  may  be  helped  by  the  innuendo;  bt|t 
OCherwifc  where  fpoken  in  the  pteCence  of  divers  others.  Cro.  E.  4^9.  pi*  |z«  Mich.  37  tc  ^t  £|iz* 
B.  R*  Woodroff  V.  Vaughaa*  ■  ■■■■    Mft.  3(^5.  pi.  498.  S.  C.  b«»t  9*  P<  4o«»  nei  appear. 

I  Or  Jfr* 


53<»  dffiontf  [for  Words.] 

to*  Mr^  Priciy  you  do  my  Ld^  Burliigb  nvrong  that  you  ionat  6^ 
prehetid  Jeremy  Johnfon  (innuendo  the  plaintiff)  far  a  ftkn^  ani 
Jeize  bis  goods  ;  for  he  (innuendo  die  plaintiff)  iatbjl^afoep 
from  Wright  of  Ri/by^  (innuendo  John  Wright.)  It  was  moYcd 
in  arreft  of  judgment,  becaufe  the  words  are  110/  aUegtd  titker  in 
the  writ  or  count  to  be  J^ke  of  the  plaintiff'^  but  only  in  redtlng  tbm^ 
he  fayS)  innuendo  the  plaintiff",  which  will  not  maintain  d^  ac- 
tion ;  and  the  court  was  of  that  opinion,  and  gave  judgment  for 
the  defendant.  Cro.  J.  ia6«  pL  12.  Trin.  4  Jac.  B.  R«  John- 
ion  V.  Aylmer. 

II.  Tour  daughters  (innuendo  the  plaintiffs)  are  nvhonsy  atidplay 
the  v/hore  for  their  fill  gowns^  and  are  J*  SJs  vfhores ;  and  liid 
fpecial  damage.  Exception  was  taken  that  it  was  uncertain  of 
whom  the  words  were  fpoke,  fince  there  might  be  more  daugh- 
ters ;  but  per  cur.  it  could  not  be  better  laid,  the  innuendo  bc^ 
of  the  plaintiffs.  Judgment  for  the  plaintifis,  nifi.  Keb.  525.  pL 
15.  Trin.  15  Car.  2.  B.R*  Henacre,  &c*  v.  •  • « . 

1 53^  ]  (!-*•  ^)  -^^  '^^  ^^^^  ^^  brought  for  Words  not  wcH 
knowh  to  the  Juflices,  without  an  Averment.  And 
where  an  Averment  fhall  aid  it. 

[i.  TF  an  aBion  be  brought  for  words  ef  flaniefj  accortjif  t»  tk 
•*'  phrafe  of  the  country  where  they  are  fpAenf  though  the  court 
^'  j^  does  not  know  what  they  lignlfy,  yet  the  adion  lies  witho^an 
Jttdged'ac.  '  averment  of  the  fignification  \  for  the  judga  of  tbemfdvts  wght 
tiofubky  to  take  notice  of  Engli/b  words  fpoke  in  any  countyJ  Mich.  14  J^ 
tibewordi^  B.  adjudged.  Hob.  Rep.  169.  cites  6  Jac.  in  banco.  Ana&km 
la  Sevwi-*"  ^^8  for  thcfe  words,  •  thou  art  a  healer  offelonSf  without  in  aTcr- 
Hkire,  whcie  ment  how  the  words  are  taken,  being  inionned  that  in  fome  coon- 
J^]^  ^   tries  they  are  taken  for  a  furtherer  of  felons.] 

Mine  ai  hider  or  concealer.    Noy  133.  Pridham  ▼.  Tbcker..  Yehr.  1 53.  Pafch.  7  Jac  S.  C 

in  B.  R«  adjudged  for  the  plaintiify  there  being  thefe  additional  fh>rdt9  viz.  mtd  tfft  Jbewd  Jkk  /f- 
ycfir  to  s  hor/i^esler  in  liy  cenftahlfjbip^  that  tbcrehy  both  the  hdrft  and  tbkf  *0»tre  t^mwjti.  nwMjy  «W 
U  iktb  mmy  fMiferto  bang  r^«.^— S.  C.  cited  Hob.  127.  in  pt.  I57.  aa  adjadged,  and  that  with- 
out any  averment  how  the  words  were  taken,  becaufe  the  court  was  inlbrmed  and  took  knofdedgedk^ 
in  fome  countries  it  waa  taken  for  a  fmochcrcr  and  coverer  of  ftlona. 

S.  C.  cited        ^2.  If  B.  fays  of  A.  a  merchant,  (having  a  difcourfe  with  Ho 
Aiod!*59i?    concerning  feveral  reckonings  and  accounts  between  them  for  fe* 
Mich.  13     veral  fumsof  money,  to  the  faid  A.  by  B.  then  due,)  thou  arts, 
J*  hafe  knave  J  a  cheating  knave,  thou  hall  cozened  me  of  400  A  of  jooi 

thou  art  a  beggarly  knave,  and  I  will  make  jibee  fiy  EngkBi 
Though  no  adion  lies  for  thefe  words  of  themfeives,  yet  if  there 
be  an  averment  that  thefe  words  (thou  art  a  beggariy  knave,  and 
I  will  make  thee  fly  England,}  in  London,  where  thclc  words  were 
fpoken,  have  the  fame  fenfe  as  if  he  had  called  him  bankrupt!  in 
diis  cafe,  if  the  defendant  demurs  upon  this  declaration,  or  if  it 
be  found  by  verdift,  the  a&ion  lies  for  thefe  words.  Trin.  13 
Car.  B.  R.  between  Duncan  and  Knot,  adjudged  upon  a  de- 
murrer ;  and  fo  in  fuch  a  cafe^  in  cScSt,  adjudged  upon  0  fcidiiS 
the  iame  term*  1  . . 
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[3.  If  a  man  fays  to  A.  who  is  a  dyer  by  his  trade,  thou  art  Mat.  15.  pL 
0iof  iwrth  a  groat  J  no  aGion  lies  for  thefe  words,  though  it  be   37-  Pafch. 
averred  that  in  Exeter j  where  thefe  words  were  fpohen^  it  is  iantU"  Mcad*v. 
mount,  as  if  he  had  faid,  thou  art  a  bankrupt ;  for  thefe  words  are  Axe,  s.  C. 
well  known  to  the  judges,  and  there  needs  no  averment,  and  the  ***i"<*g«<*  . 
averment  will  not  inforce  them  contrary  to  the  true  fenfe  of  the  oftrrorTot 
words,  which  is  well  known  to  the  judges ;  and  if  he  is  not  worth  aGionabic  5 
a  groat,  yet  his  credit  may  be  good,  as  is  the  cafe  of  many  ttadef-  J^^  '^.^^ 
men.     Pafch.  15  Car.  B.  R.  between  Moon  and  Axe,  adjudged  cid/l/rbatTe 
per  cur.  in  a  writ  of  error  upon  a  judgment  in  Exeter,  and  the  '^*''»*  >iumm. 
judgment  rcvcrfcd  accordingly.     Intratur  Mich.    14  Car.  Rot.  ^upi^jf^^^^^ 

213.]  and  that 

none  nvouU 
'  truft  bim,  the  words  wouM  b»  adionable  upon  this  fpecjal    matter.-^— S.    C.    cited    by    the 
name  of  Moon  v.  Moxham,  as  adjudged  accordingly.     Raym*  1S4.  Arg. S.  C.  cited  accord- 
ingly, 2  Keb.  549.  in  pi.  25    Arg. S.  C.  cited  per  cor.   ix  Mod.  592.  Mich.   13  W.  3.  and 

fays  the  averment  fignifies  nothing  in  the  cafe,  for  it  does  not  alter  the  name  0/  the  words ;  for  to  fay 
of  a  trader  in  any  place  that  he  is  not  worth  a  gtoat,  imports  a  fcandii,  and  nobody  will  truft  a  maa 
that  is  thought  to  be  worth  nothing. 

[4.  If  a  man  fays  of  A.  to  his  matter  (who  is  a  Jhoemaker,  and  See  (U.  a) 
A.  \i\%  journeyman,  and  the  foreman  of  his  fhop,  and  ufed  to  cut  \^^  \i^^'   * 
leather  to  make  (hoes,  and  to  fell  goods  for  his  mailer,)  it  is  no  notes  there. 
matter  who  hath  him  ;  for  1  warrant  whofoever  hath  him,  he  will  cut    [  532  1 
him  out  of  doors ;  thefe  words,  with  an  averment  .that  in  London 
(where  they  were  fpoken)  amount  to  as  much  as  if  he  had  faid 
that  he  would  undoe  his  mailer,  which  fcandalizcs  him  in  his 
trade,  [are  a£lionable.]     There  were  other  words  alfo,  fcilicct,  he 
went  to  J.  S.  to  receive  for  me  20 1.  and  cozened  me  of  20  s. 
before  he  came  home  j  but  the  court  relied  not  upon  thefe,  but 
gave  judgment  for  the  other  words  that  the  adlion  lies.     Pafch. 
15  Car.  B.  R.  between  Ellis  and  Hunt,  adjudged  per  curiam, 
it  being  moved  in  arreft  of  judgment  that  the  a£lion  did  not  lie. 
Intratur  Hill.   14  Car.  Rot.  1218.] 

[5.  If  a  man  brings  an  aftion  upon  the  cafe  agalnft  another.  Hob,  126, 
For  fpea^iing  of  him  certain  fcandalous  Welch  words,  though  he   pi-  r  s?- 
does  not  put  the  EngWh  of  them  in  the  declaration,  yet  the  dc-  ^^•*^^'»«»^« 
claration  is  good ',  for  the  court  ought  to  take  information  by  was  for  caii- 
Welchmen  what  the  words  fignify.     Hob.  Rep.  169.  an  anony-  ing  the 
mous  cafe,  adjudged,  and  there  cites  Trin.  43  Eliz.  3024.  between  V^^^'^^^^- 
*  William  Verch,  Howel,  and  Evan  Georg£,  adjudged,  B.  R.    ,  p^,  3 
and  alfo  Pafch*  44  Eliz.  Rot.  8034.  adjudged.]  >_  -^-    j 

rcrin  the 
Weltb  tongtic,  b«t  did  not  aver  what  the  wt^rd  did  imp«rt^  but  averred  that  it  was  in  the  prefcnce  of 
divers  that  underftood  the  Wekh  tongue.    The  court  took  information  from  Wclclimcn  what  the  word 
meant  in  linglilh,  wherein  they  weie  fatifcficdic  was  the  fame  aspeijured  in  £ngliih,aod  gave  judgment 
for  the  plaintiff. 

If  words  fpoke  in  Welch  ^^wj^  that  tie  platnt]^  h  perjurtJ,  but  the  plaintiflT  turns  them  into 
Znglifli  words  which  do  sot  amount  to  perjuy^  (as  that  the  plaintiff  is  torfworn,)  an  a€t\on  lies  not 
for  them  i  per  RoH  Ch.  J.  and  therefore  judgment  was  ftayed.  Sty.  263.  Fafch.  1652.  Rofl'e  ^. 
Lawrence. 

« 

&  Thdu  art  a  limer,  and  an  outpaiter,  adjudged  aftionabie,  be-  ^'1m«  44t- 
caufc  in  the  country  where  they  wcra  fpoke,  a  limer  fignificd  a  !1^"  ^/*'; 
Vol.  L  R  r  ihiof,         ^ 


534  aaCon«  [fot  Words.] 

patterO  md  tKicf,  and  an  outputter  figniiied  a  receiver  of  felons.     Arg.  t)aL 
that  it  fig-    g^^   In  pi.  27.  cites  4  H.  8.    Bradno  v.   the  Prior  of  Tin- 

siifies  one        ^ '       t      *  ' 

that  robs  by    mOUtn. 
the  highway.  ' 

S.  C.  cited         7,  Thou  haft  Jlrained  a  mare^   (innuendo  camaliter  cognovit 

*f°'t'^'J,"  cquam.)    The  jury  found  the  words,  and  likewife  the  meaning, 

Norfbitt"  to  be  camaliter  cognovit;  and  adjudged  for  the  plaintiff,  becaufe 

cafe.—-—  the  verdifl  found  precifely  that  this  was  his  meaning,  and  it  is  a 

Yeiv!  fct!  V"^^^^  ^^  ^^  country.     Cro.  E.  250.  pi.  15,*  Mich.  33  &  34 

as  taion.'  Eliz.  C.  B.  Colcs  V.  Haviland. 

•ble. 

Palm.  64.  S.  P.  cited  at  aaionaMe.  S.  P.  cited  by  Jonei  J.  Mar.  i.  in  pl«  j, 

8.  Where  one  called  an  attorney  champertoTy  It  was  objefXed 

tliat  this  was  a  word  of  art^  and  not  to  be  underftood  by  the  vul- 

♦    gar,  and  fo  no  damageable  flander  any  more  than  for  words  in 

Xatin  or  Welch,  except  you  fay  that  the  hearers  underftood  it  j 

but  it  was  refolved  tliat  this  being  in  Engliili,  ai>d  of  a  certain  and 

ftngle  fenfe^  the  court  cannot  doubt  but  it  was  underftood.     Hob. 

117.  pi.  145.  Boxv.  Bamaby; 

•  Hct.  175.       p.  In  a6lion  for  fpeaking  Welch  words  in  prcfence  of  divers 

judfic'd."'"     underftanding  that  language,  witiiefles  were  fworn  as  to  the  fig- 

JHutt.  8.       nification  of  the  words ;  fome  depofed  they  fignified  ftcaling, 

Gibbs  V.       which  others  denied ;  but  all  ngreed  that  the  proper  fignification 

adjudgedac-  ^^^  bearing  (or  *  carrying  away  5)  and  thereupon  judgment  war 

cordingiy.^  givcn  agaiuft  the  plaintiff.     Hob.  191.  pi.  239.  Trin.  15  JaC. 

J'oy'?.        Gibbs  V.  Jenkins. 

S*  C.  judg-  " 

ment  was  arrefted ;  ffu  the  words  fhall  be  taken  in  mldori  fenfu. 

[  533  ]  10.  i^.  marled  and  tool  up  the  Jbetp  of  B.  nvkh  a  fleflh-marh  ef 
his  GWHy  as  his  otvn  fxep  ;  and  averred  that  by  marking  witli  a 
flefti-mark  is  underflood  jleal'mg  in  the  county  of  Southampton^  and  fo 
B.  crimen  feloni;e  ei  impofuit.  Per  cur.  with  tliefc  avermenCis 
the  words  are  afiionable  ^  and  judgment  for  the  plaintiff,  ntfi. 
2  Keb.  2B9-  pi.  66.  Mich.  19  Car.  a.  B.  R.  Liiiter  v.  Butler. 

1 1.  Two  dyers  are  gone  offy  (innuendo,  become  bankrupt)  and  for 
aught  I  kuoiu  H.  will  he  fo  too  within  thefe  1 2  months.  Per  cur.  the 
fignification  of  the  words  (gone  off)  are  very  well  known  among 
merchants,  and  the  innuendo  here  is  not  introduQory  of  new 
matter,  but  explanatory  only  of  the  foregoing  words  \  and  judg- 
ment for  the  plaintiff,  i  o  Mod,  1 961  HUl.  1 2  Ann.  B.  R.  Har- 
tifon  V.  Thornborough. 


(L.  h.  2)    Declaration  good.  .  In  general. 

Caft,  &c.      I.     A  CTION  upon  tlic  cafe  for  calling  the  plaintiff  A^ /«/- 
f*^^^^  ttce  of  the  peace^  vel  his  ftmilia  ;  Aefe  wools,  bu /tmiGa, 

fpokenof  a    vjcre  ordered  to  be  fhuck-  out  of  the  book  [dechuratioiij  pc^oif. 
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Jor  the  uncertainfj^    Br.  A£lion  fur  le  Cafe,  pi.  in.  cites  4  j^ftlceof 

makes  ufe  9f 
the  kind's  nrntiAghn  to  wutfy  mt  cut  of  wy  ^ate.  And  afterwards  the  worts  were  laid  In  Latin  (with- 
out an  anglice  ad  tenorim  &  effe6tum  fe^ueo*.)  It  wai  moved,  that  being  laid  ad  tenorem  &  d}«£him 
fequen%  fometbing  may  be  omitted  which  may  alter  the  fenfe  j  and  'tis  not  an  czpiefs  allegation  that 
the  defendant  did  fpeak  thofe  very  woits.  And  for  this  rejfon  judgment  was  ftaid,  though  the  court 
lield  them  adllonable.     3  Mod.  71.  MicK.  '  Jac.  2.  B.  K.  Newton  v.  Stubbs.  2  Show.  435. 

pi.  399.  S.  C.  adjudged  for  the  defendant,  fiut  the  reporter  makes  a  quaere  if  the  principal  cafe  was 
not  well  enough  after  a  verdid,  the  (ad  eiledum)  being  but  furplufage  j  for  it  is  faid  haec  faifa  tc  fcan- 
dalofa  verba  ad  effe^um  fcquenf.  So  that  it  is  fufficiently  certain,  by  faying,  h»c,  &c.  and  the  other 
wordflv  aa  idle,  ought  to  be  rejc^ed  ;  had  it  been  quaedam  vexba  ad  effe^.  fequent.  it  had  b^en  un- 
doubtedly 111 ;  but  however  after  much  debate,  judgment  was  pro  def.  in  Michaelmas  term  following^ 
it  having  been  after  moved.  ^ 

2.  Afiion  ior  fpeahing  Jlanderons  words  at  D.  a  fid  S.  is  not  good; 
for  it  is  not  poffible  to  fpeak  the  fame  words  at  divers  places  at  one 
and  the  fame  time  ;  but  if  it  were  at  divers  times^  he  may  have 
feveral  a£lions,    Dal.  106.  pi-  55.   15  Eliz. 

3*  In  an  adion  upon  the  cafe  for  (lander,  and  thereupon  error  Ow.  51. 
was  brought,  becaufe  it  was  not  exprejfed  in  the  declaration,  qttod  J'"**  J*^ 
tnalitiofr  dixit  thofe  words.     And  adjudged  that  that  is  no  error  ;  adjudged  ad 
for  the  words  themfelves  are  malicious  and  flanderous,  fo  judg-  cordingiy,— 
ment  affirmed.    Noy  35,  36.  Mercer  v.  Sparks.  Jj'^g*  ^^^ 

adjudged  and  affirmed  in  error ;  foi*  fince  the  words  are  fcandAlous,  they  are  eo  ipfo  malicious. 

In  an  aAion  fot  words,  it  is  not  neceflary  that  they  be  alleged  to  be  fpolcen  falfo  &  puxlitiofe,  though 
filch  words  are  neceflary  in  andidments.     Sty.  392.  per  Roll  Ch.  J.  Mich.  1653.  Anon. 

4.  In  a£lion  for  fcandalous  words,  the  plaintiff  declared,  that  Cro.r.48(i. 
the  defindant  in  prafentia  diverforum  malltiofe  dixit y  he  hath^  Isfc.  HennCTflcy ' 
Jt  was  obje£ted  that  this  may  be,  and  yet  no  flander ;  for  it  may  s.  c.  held' 
be  in  their  prefence,  and  they  not  hear  it.  But  this  exception  was  *«c«dingiy. 
waived,  for  it  (hall  be  intended  that  they  heard  it  alfo.     Noy  57. 

Trin.  38  Eliz.  Hall  v.  Hemmfly. 

5.  In  adion  for  words,  the  declaration  was,  quod  prepalavit 
qiutdam  fciindalofa  verba j  prout  in  his  Anglicanis  verbis  fequenf^  (viz-) 
thouy  &c.  and  it  may  be  the  words  were  fpoken  in  another  lan- 
guage, which  they  who  were  prefent  underftood  not,  and  then 

there  is  not  any  caufe  of  a£lion,  as  it  hath  been  adjudged  before  L  534  J 
thefe  times.  Sed  non  allocatur  \  for  it  (hall  be  intended  that  he 
fpake  anglicana  verba,  and  the  words  prout  in  his  anglicanis 
verbis  fequent*  //  tantamount  as  if  he  had  faidy  hac  ang/iiana 
verba  fequentia.  Cro.  £.573.  pi.  13.  Trin.  39  Eliz.  C.  B.  Bate 
V.  Rookwood. 

6.  Cafe,  for  that  he  fpake  of  the  plaintiff,  qtutdam  fcandahfa  The  worta 
verha^  quortsm  tenor  Jequitiir  in  hetc  verbuy  thouy  (s^c,  vel  cofifimiliay  ^«o">n>  be- 
held not  actionable  ;  and  Walmfley  faid  it  was  by  reafon  of  the  uj^'per^^tou 
word  (connmilia)  as  it  was  adjudged  in  Garter's  cafe.     Be-  cur.  for 
(ides,  the  alleging  that  he  fpake  divers  words,  quorum  tenor  fe-  'oip"*^^"? 
quitur  is  ill;   and  therefore  it  was  ordered  that  the  roll   be  ^^ttldin 
amended.   Cro.  £•  645.  pi.  52.  Mich.  40  &  41  Eliz.  B.  R.  Hale  the  quorum 
V.  Cranfield,  '"?''»  ^^' 

wnict)  was 
within  the  w^rds,  which  would  caufe  the  words  not  to  he  aAionable;  wherefore  judgment  was  ftayed. 
Cm.  £.$51.  pi.  14.  Mich.  43  &  44  EUz.  C.  D.  Carford  v.  Ciark.*— S.  C.  cited  Hardr.  2.—^ 
S.  C.  cited  2  Show.  436.  '  So  being  laid  that  he /pit h  th»fe  /cartifal^fft  *:i'cras  [ha(  JcaKjnhra 

isHa]  fid ttncrtm^  tpiium  (e^hvnuu.j  fomc  may  be  emitted  wfaica  may  alter  ihc  fcLfc  anu  nicauing 

Kra  of 


534  aaiOltjEf  [for  Words.] 

Qf  them ;  and  therefoic  thejodgmcnt  wis  ftaid,  thmigb  the  court  held  the  words  a&looalile*  3  Mtd^ 
7)^72.  Mich.  I  Jac.  2.  B.  R.  Newton  t.  Stubbs.  g  Show.  43$.  pi*  399.  S.  C.  sdjud^  at« 

cordingiy.  The  rrportrr  adds  a  quaere  if  the  principal  cafe  was  not  well  after  a  ▼crdld^,  the  (ad  eflw^m) 
being  but  Turpi ufage ;  fo  that  it  is  fufficiently  <3trCa:n»  by  Ciying  (b^c^  &c.)  and  the  other  words,  ai 
Idle,  ought  to  be  reie^ed.  That  had  it  been  (auadam  vtrba  ad  tfftBum  Jfquentem)  it  had  been  un* 
drubtrdiy  ill  -y  but  lavs  that  howeTer,  after  much  debate,  it  being  after  moved,  judgment  was  for  tfat 
dclcodaat  in  the  Michaelmas  term  following. 

6.  The  plaintifF  declared,  that  the  defendant  fpake  thefe  Hvwds  cj 

hinij  thou  art,  i*fc.     It  was  objefted  that  the  declaration  was  ill. 

Sed  non  allocatur;  for  being  fpoken  to  the  plaintiff  they  are  fpoken 

of  htm,  and  are  all  one-     Cro.  J.  39.  pi.  2.  Mich.  2  Jac.B.  R. 

Kellan  v.  Manefby. 

Roll.  Rep.         7.  In  an  aftlon  for  fcandalous  word$>  plaintifF  declared  quod 

79'  ?'•*+•    iniendebat  i^  conatus  fuit  to  marry  fuch  a  woman,  and  that  by  reafin 

S.C.  ic  S.P.  rf  f^^^  ^"^  f^*^^  words  /poke  of  him  Jhe  did  refufe  htm.     It  was 

by  Coke,      niovcd  in  arreft  of  judgment,  that  intendebat  is  only  to  fliew  what 

DcST^'d'  *"^  ^*^  intention  was,  and  that  he  (hould  have  faid,  quod  colloquium 

S.C.  &  S.P.  habitum  fuit  de  matrimonio.     And  per  Coke  Ch.  J.  what  conatus 

cited  as  ad-    is,  non  definltur  in  lege.     And  per  tot.  cur.  clearly,  the  declara- 

judged  Het.  ^j^jj  j^  ^^^  good  5  and  advifed  the  pkinjifF  to  begin  de  novo,  and 

to  lay  an.exprefi  colloquium  of  a  marriage,  afidji  breach,  or  falling 

off,  by  reafon  of  thofe  words.     2  Bulft.  ^76.  Mich.   12  Jac.    Sell 

V.  Facy. 

Roll.  Rep.        8.  A£bion  for  (landering  his  title,  and  declared  that  lands  1^- 

a44«  pl«  i».  fcended  to  him  as  heir  to  his  brother-  and  he  had  an  intent  to  affure 

Badley,S.C.  part  of  them  upon  kts  fon  for  his  advancement^  and  to  make  teafet  of 

•djudgedac-  the  other  part ;  and  the  defendant,  to]  fruftrate  his  intent, /iw/,  viz. 

ana  Coke*      ^^^^  the  plaintiff  had  no  more  right  to  ihf.  lands  than  arranger  ;    but 

Ch.  T.  faid    becaufc  it  was  notfhewed  that  he  was  in'cpmmunicaticin  to  makelea/es, 

that  W  is    ^  Oj^urances  to  his  fon,  but- only  that  he  had  an  intent,  which  might 

not^dam- "'   ^^  fecret,  and  not  known  to  any,  the  court  held  it  to  be  ill,  and 

num.—-    judgment  for  the  defendant.     Cro.  J.  398.  pi.  3.  Pafch.  14  Jac. 

3  Buift.  74.  B.  R.  Smead  v.  Badky. 

Snead  v.  .'  '* 

^adley,  S.  C.  adjudged  accordingly.*' 

a  Roll.  Rep.        p.  Plaintiff  declared,  that  A.  tffered  him  M.  bis  daughter,  in 

i«\s  th?t  fo  ^^^^^S^y  ^^^  300 L  portion ;  and  that  tliere  was  a  colloquium  at  H, 

was  the  opi-  between  A,  and  B.  and  that  H.  faid  fuch  fcandalous  %Mrds,  where" 

rion  of  Ley  t^pon  M.  rrfufcd  to  marry  him.     But  becaufe  no  place  is  laid  xuhere 

Dodencgc^  //»^  words  were  fpoken,  judgment  was  arretted;  for  though  the 

faid  nothing,  colloquium  was  at  H.  yet  the  words  might  be  fpoke  at  another 

^Lat.218.  place  afterwards,  and  it  is  not  faid  adtufic  is^  ibidem,  as  the  com- 

jJdgcdfor  '"on   courfe  is.     Palm.   385.  Mich.  21  Jac.^B.  R.   Taylor  v. 

^hc  pijintiff.  Tally. 

[535]  lo-  T.    hath  forfwom  himfelf  in   a  fuit  in  the  council  of  the 

Marches  brought  by  T.  In  adiion  for  thefe  words,  plaintiff  flievs 
that  a  fuit  was  depending  there  between  himfelf  and  his  wife,  and 
J.  S.  It  was  objeded  that  it  is  not  ihewn  that  there  was  a  fuit 
brought  by  him  alone.  Sed  non  allocatur.  *  The  fuit  is  not  ma- 
terial, for  he  is  fcnndalized ;  and  the  declaration  is  well  enough, 
for  the  firft  fuit  is  not  the  warrant  of  it,  but  cmly  the  occaifion  of 

fpeaking  \ 
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Ipeaking ;  and  in  common  intendment  it  is  a  fuit  by  the  baron, 
if  the  laft  fuit  be  grountled  on  the  firft-  2  Roil.  Rep.  47 1.  Mich. 
22  Jac.  B.  R.  Yates's  cafe. 

11.  A.  faid  that  B,  is  a  good  altorney^  but  that  he  would  play  on  •  Where 
hcth  ftdes.     The  M^ords  are  aftionable,  but  the  court  gave  no  judg-  [fontni^"*' 
ment,  becaufe  the  plaintiff  did  *  not  declare  that  the  words  were  ctarg^Att 

fpoheof  himfelf.     Brownl.  5.  Pstfch.  13  Car.  Brown  v.  Hook.         dif.ndant 

Hv'uh  ffiOk" 

ingiht  words,  and  docs  not  fay  dixit  de  querente,  it  is  not  good  }  for  in  fuch  cafe  they  may  be  fpoke  o£ 
any  other  body,  as  .well  as  of  the  phintift'j  per  Roll  Ch.  J.  to  which  Bacon  J.  agreed,  and  faM,  that 
tie  word  (dixit)  was  r.9t  in  tke  declaratitfi ;  and  fo  it  appears  not  whether  he  fpoke,  or  writ,  Qr  thought 
the  woid^.     Judgment  againfl  the  piaiotii)^  nifi,  &c.     Sty«  70.  Mich.  23  Car.  Anon. 

12.  The  plaintiff  declares,  that  there  was  a  communication  of 
marriage  between  the  plaintiff'  and  one  M.  who  was  worth  300/.  and 
that  Jhe  deferred  marriage  with  him,  (as  much  as  to  fay)  virifimile 
fuit,  that  they  fliould  be  married  ;  and  the  defendant,  in  the  hear- 
ing of  divers  perfons,  fald,  M^  is  Mr.  Edwards's  whore  (innu- 
endo the  plaintiff.)  Whereupon  M.  rcfufed  to  marry  the  plain- 
tiff. After  a  verdifl  for  the  plaintiff,  it  was  moved,-  ift,  That 
there  was  no  agreement  of  marriage,  nor  mutual  love  alleged  be- 
tween tlic  plaintiff  and  M.  2dly,  That  the  words  were  not  al- 
leged to  be  fpoken  of  the  plaintiff,  but  only  in  the  innuendo;  yet 
upon  good  debate,  judgment  was  given  for  the  plaintiff.  All.  6. 
Mich.  22  Car.  B,*R.  Edwards  v.  French'. 

1 1.  He  hath  forged  a  bond^  tsfc.  The  plaintiff  declared,  that  the 
defendant  hac  fi5la  is^  falfa  verba  dixit,  •  It  was  objcflcd  that  it 
fliould  be  fclc  v5*  falfo  dixit.  But  per  cur.  it  is  well  enough.  And 
judgment  for  the  plaintiff.  Keb.  273.  pi.  6o.  Pafch.  14  Car.  2. 
B.  R.  Motley  V.  Slancy, 

14.  In  aftion  for  fcandalous  words,  the  plaintiff  declared  tliat  Lev  i»5- 
he  is  a  limeburner,  and  gets  his  living  by  buying  and  felling,  and  ^^^^  ^'^^ 
the  defendant  faid  of  him,  de  arte  fua^  he  isj  ^c.     After  verdi<Cl  that  the  de- 
u  was  objefted,  that  it  is  not  faid  the  defendant  fpohe  of  the  trade  fcndant  ha- 
of  limeburning,  but  de  arte  fua  generally,  :ind  he  may  have  an-  J^^^^Jl^jf^ 
other  trade.     Windham  and  Twifden  J,  held  that  the  words  (de  &  d:  arte 
:irte  fua)  are  applicable  to  plaintifPs  profeffion  of  a  limeburner;  Z"**^'^'  ^'' 
but  Hide  Gh.  J,  and  Keeling  e  contra,  and  the  court  being  di-  v/indh'jm 
vidcd,  no  judgment  was  given.    Raym.  86.  Mich.  15  Car.  2.  B.  R.  and  '\ss\u\tx% 
Terry  v.  Hooper.  .  ^^^^>  ^*':'^ 

•  *  the  words 

being  4aid  to  be  fpoke  of  him  f  and  his  trade,  are  fuffic'cnt,  without  any  colloquium  eitfier  of  him  or 
his  trade,  the  fjmc  being  found  to  be  fpoJ:tn  of  him  and  his  trade.    But  the  court  being  divided,  judg, 

ment  was  ftayed. Keb.  602.  pi.  7^.  Terry  ▼.  Cooper,  S.  C.  adjornatur.         ■    Keb.  644* 

p).  15  &  16  Car.  I.  B*  R.  5.  C.  the  court  was  divided;  &;  adjornatur.     - 

f  It  fcems,the  words  (and  his  trade)  iTjonld  be  (and  his  art). 

The  plaintiff  declared  that  the  dcrcr.d.mt  fpake  of  him  fucli  and  fuch  words  (which  were  fcandafout) 
ft  ex  u/t,rJori  maiitia  de  ftatu  of  the  plaint! fi'  cdl^qutum  habfnsy  faid  fuch  other  fcandalous  words,  quo^ 
rum  quid'tn  'VtrUr^m,  omkiin^  fratext til  or  any  like  word,  the  plaintiff  JufiaireJ  a  fjftecial  damage,  ad 
djmrt  m,  6^r.  Exception  was  taken,  by  reafon  of  the  want  of  praetextu,  or  occafione  ;  and  alto  that 
the  word*  are  not  laid  to  be  ffcken  of  hib  trade;  for  the  words  de  fiatu  will  not  import  that,  bat  that 
it  ought  to  be,  arte  vel  miflcrioi  but  abfcnte  Holt  Ch.  J.  the  court  gave  judgment  for  the  plaintitf, 
Cor  he  declaring  that  he  was  a  trad;.rman,  the  woids  (de  ftatu)  are  equivalent  to  (arte  fua),  and  to  b: 
intended  of  his  trade,  and  then  being  fpoke  of  him  in  bis  trade,  the  words  are  adionable,  though 
the  fpfcial  damage  had  been  !eft  out  of  the  cafe.  LA.  Raym.  Rept  6lo«  Mich*  it  W*  }•  Read  v. 
iiudfon* 

R  r  3  15.  la 
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3  Keb.  $4.  15.  In  cafcy  the  plaintifF  declared  that  he  was  a  maltfter»  afi^ 
PI.33.S.C.  ^i^Q  defendant  habens  colloquium  of  him  and  of  his  trade,  faid^ 

tionablc  ^^      ^^'^  ^  ^^^^  ^f  ^'"j  ^"^  ^  ''^'  ^'^^  ^^^  ^'^  »    *'  '^  ^  rAflb/,  tfW  Wf/? 

without  a       cheat  ycu  s  he  has  cheated  all  the  farmers  at  £•  and  dares  mot  Jhew 

^*  wordT '  *"  f^^^  ^*''''*  ^^^  "^^^  ^  ^  ^^^  '^  ^^^^  ^  ^'  Th^jury  fiund  all 
thtre  being,  ^hc  words,  but  that  there  was  no  colloquium  of  his  trade.  But  per 
that  he  is  a  .  CUT.  the  Huords  themfelves  fupply  the  colloquium^  they  appearisig  to  be 
ebtatmg       j^^^^  ^j  g^^  ^^^^  ,  j^j^j  g^yg  judgment  ror  the  plaintif*    2  Lev. 

cheotsaii      62.  Tfin.  24  Car.  2.  B.  R.  Reeve  v*HoIgate. 

t,koJc  that  Jtai  %oUh  him  in  tradimgm 

S.  c.  cited  \6,  Cafe  for  fpeaking  fuch  words,  mmque  etiamj  the  defendant 

per  cur.  5  poftea  fuch  a  day  ex  ulteriori  malitia^  fj^e  other  words  (which  were 

andS?  W  adionable.)     After  a  verdifl:  for  the  plaintiff,  and  entire  damages^ 

adjudged  it  was  objected  that  the  laft  declaration  was  not  affirmative  that 

there  ac-  ^  defendant  fpoke  the  words,  but  under  a  (cumque  etiam),  which 

and  that'  is  always  ruled  ill  in  trefpafs.     Sed  non  allocatur  ;  for  in  an  ac- 

cumque  tion  on  the  cafe,  as  this  is,  it  is  good,  but  not  in  trefpafs.     And 

MnfTrJ^d*  j«^g»^^>^'  ^o^  ^^^  plaintiff,,     a  Lev.  163.  Pafch.  29  Car.  2.  B.  R, 

"rjlrro.  Mors  V.  Thacker. 

and  that  di-  '  ^  ^ 

vers  claflic  authors  were  cited  to  that  pnrpofe,  and  of  fucb  opinion  «ere  all  the  court  m  tlijf  caic,  ao^ 

gave  judgment  for  the  plainHft',     Mich.  4  W.  &  M.  in  C<  B*  Cotteiel  v.  Matthews. 

•In  a^ion  for  words  hU  f:vc  way  if  the  hf  count  wax  cumfue  tth^f  which  ii  but  recital;  Ac  dubi- 
tatur  whether  good.     2  Mod.  58.  Mich.  22  Car.  2.  C.  B.  Efcot^t^  ?•  Cok. 

» 

S.  c.  Cited  I  y.  Where  there  were  two  feti  ofwordif^  andihe  firfi  are  aile^d 
per  cur.  3  ^^  ^^  j-^^^^  ^^^  auditu  quamplurimorumj  but  the  lafl  are-  not  fo  alleged^ 
Mich?4  w.  yet  per  cur.  the  firil  auditu  quamplurimorum  runs  through  the 
'  "'  *         w'hole.     And  judgment  for  the  pla'"  '"^      ^   "^  11  rv 

29  Car.  2.  B.  R,  Mors  v.  Thacker^ 


ie  M.  in      whole.     And  judgment  for  the  plaintiff.     2  Lev.  ^95.  PafcLi 


(L.  b.  3)    Declaration.     How.     As  to  the  CoU 

loquium. 

J.  '^HE  plaintiff  declared,  quod  quidam  malefa^ores  ignoti 
-■•  had  felonioufly  fhorn  the  flieep  of  C.  and  that  there  be- 
ing a  communication  between  the  defendant  and  another  con- 
cerning the  flieering  of  thefe  iheep,  the  defendant  faid,  I  do  ksww 
w/jo  did  Jheer  tbejheep  (innuendo  the  faid  J.  S.),  and  thereupon  the 
other  alked  who  it  was,  and  the  defendant  anfwered,  that  ii  was 
the  plaintiff  did  Jheer  the  peep  (innuendo  felonice.)  Crooke  J,  held 
the  words  aAionable  as  bid,  they  being  taken  all  together.  But 
Dodcridge  and  Haughton  contra.  For  the  colloquium  was  of  the 
flieering  the  flicep  only,  and  not  of  the  felony ;  and  it  is  not  laid 
that  he  knew  who  did  flieer  tliem  felonioufly,  and  fo  it  is  a  fcandal 
only  by  inference,  and  fo  clearly  not  a^^ionable.  But  per  Do- 
deridge,  if  flie  had  faid,  /  do  htonv  who  did  it,  this  would  refer 
direftly  to  the  felony  before  alleged  to  be  done.  It  was  ordered 
to  ft  ay  till  moved  again  by  tlic  plaintiff,  which  he  never  did,  per- 
ceiving 
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temng  the  better  opinioa  of  the  court  againft  him*     3  Bulft.  83. 
Mich,  13  Jac.  HcUy  v.  Hender. 

*  2.  He  hath  forged  a  bondf  and  that  is  not  thefirjl  hy  an  hundreds 
the  plamtifF  declared  that  the  defendant,  upon  a  colloquium  with 
J.  S.  fpake  thpfe  words  of  the  plaintifl>  but  did  not  fay  the  coU 
loquium  was  of  the  plaintiff ;  the  court  held  that  the  colloquium  is 
iuiEcient.  Judgment  for  the  plaintiff,  Kcb.  273.  pL  60.  Pafch. 
X4  Car.  2.  B.  R.  Motley  v.  Slaney. 

3.  The  plaintiff  declared  that  he  was  produced  as  a  witnefs  in 
a  caufe  in  C.  B.  and  depofed  nothipg  but  what  concerned  the 
iflue,  and  the  de'fendant  on  difcourfe  of  the  plaintiff's  evidence, 
iaid,  M.  hath  forfioorn  himfelf  in  every  thing  ie  f wore  in  the  caufe. 
It  was  moved  that  the  plaintiff  did  ttot  Jhew  the  matter  of  the  iffue^ 
-nor  with  whotn  the  ccUoquiitm  was  ;  but  per  cur.  the  averment  is 
fufhcient;  and  judgment  for  the  plaintiff*  2  Jo.  5.  Intratur 
Trin.  21  Car.  2.  C.  B.  Mayn  v.  Okey. 

4.  He  ffole  the  colonePs  cup-board  chtL  Though  no  colloquium 
was  laid,  either  of  the  colonel  or  his  cup-4)oard  cloth,  yet  the 
court  held  the  words  aSionable  j  for  they  charge  him  with  fe- 
lony.    3  Mod,  280,  Pafch.  2  W.  &  M.  in  B.  R    Anon. 

5.  The  plaintiff  declared  that  he  is  a  trader,  and  that  the  de-  5Mod.39S. 

fendant  faid  of  him,  you  are  a  cheat j  and  have  been  a  cheat  for  ^'  ^-  J"*^8- 

4ivers  years.     Holt  Cn.  J.  at  firfl  held  that  the  words  muft  be  "^"(17^^" 

underdood  of  his  way  of  living,  and  fo  needed  no  colloquium  of  caufe  they 

his   trade.      But   in   another    term   mutata   opinione  judgment  ^j«w«ds 

was  arrefted.     2  Salk.  694.  pi.  4.  Pafch.  10  W,  3.  B.  R.  Savage  notaftion- 

V-  Robery.  able,  it  not 

being  al- 
ie|e4  tb^t  the  cheat  was  ip  any  thing  relatiog  to  his  tr^dct  iSee  (U.  a}  pi.  35,  26. 


(L.  b.  4)    Declaration.    How.    As  to  the  Auditors. 


I.  tN  aftion  for  words,  the  plaintiff  counted  that  d( 
,  ^  fpoke  them  in  prafentia  (Uverforttm^  but  d\Ajwt  fay  I 


defendant  Noy  57, 
'«  »ti^^^,  I]  ^;  *^ 
;ind  this  was  moved  to  be  ill  \    for  if  none  heard  them  it  is  no  cordingiyi 
flander.     Sed  non  allocatur;   for  it  fliall  be  neceifarily  intended  — coioib. 
(hat  it  was  in  auditu,  when  it  was  in  pr«fentia|  &c.     Cro.  E.  s'c/but^* 
487.  pi.  3.  Mich.  38  &  39  Eliz.  Bt  R.  Hall  v.  Henncfley.  s!  h!  i.^t% 

rot  app'.ir. 
The  plaintiff  declared  that  the  defendant  m  praCntia  &  tiudltu  qu^mplurm'rum  fuhiit.tvm  4,!i:..lni 
rtg.tf  ftake  theft  wordt  of  the  plaintiff,  thwart,  ^'r.     It  was  moved  in  aire  It,  ^c.  u..:.  t-..a  i;>  no: 

J(m4»  tor  i>erh4ps  none  of  them  underftood  the  words,  and  confequently  it  i&  nu  ihnJ.r.     Sed  non  aU 
ocatiir  i  for  they  are  only  words  of  form,  and  it  had  not  been  macerJAl  if  they  had  he  in  left  out.    Cro. 

J,  39.  pi,  z.  Mich.  2  Jac.  B.  K.  Krijjn  v.  Manciby. It  being  found  by  \eiJift  thai  t^e  Je- 

tendint  fpak^  the  words,  it  U  not  materia),  though  he  does  not  fay  in  audicu  piurimorum.  And 
judgment  for  the  plaintiff.  Cro.  C.  l^n*  pi*  t^*  Trin.  6  Car.  B.  R.  Smart  v.  £ardale.-«_lf  j; 
be  not  faid  that  the  word^  are  fpolcen  in  the  prcfence  of  any  body,  they  cannot  be  icondalous)  pei 
^acon  J.     Sty*  70.  Mich.  23  Car.  B.  R. 

2.  The  declaration  was,  that  the  defendant  palam  Isf  puhlice 
promuignvit  de  querent:  fuch  and  fiich  fcandalous  words.  Ex- 
ception was  taken  tliat  he  did  not  lay  that  tlic  defendant  fpoke 
(lie  ^yords  in  prxlcntia  ^  auditu  aliorum.    But  per  cur.  the 

H  r  4  words 


S3^  aftiOW  [for  Words.] 

words  (qTiod  palam  &  publice  promulgavit)  imply  Aat  h 
prsfentia  &  auditu,  &c.  for  othefwife  it  is  not  paJam.  And 
adjudged  for  the  plaintiff.  Cro.  £.  86 1.  pL  34.  Mich.  43  ic 
44  EHz.  C.  B.  Taylor  v.  How. 

3.  Words  fpokc  of  a  dyer  were,  viz.  tb»d  art  mi  nvorih  a  groat. 
The  plaintiff  averred  that  thefc  words»  among  cidzens  of  £• 
where  the  *  words  were  fpoke,  are  underftood  all  one  as  calling 
him  bankrupt.  Error  was  brought,  and  ailigned  that  it  was 
faid  that  defendant  fpoke  the  words  inter  diverfos*  Ugcos  of  E. 
without  faying  citizens  of  £.  and  therefore  judgment  was  re^ 
verfed.  But  the  court  were  clear,  that  the  words  of  themfelves 
were  not  adHonable,  and  that  the  averment  was  idle,  becanfe 
the  words  in  themfelves  imply  a  plain  ^d  intelligent  fcnfe  and 
meaning  to  every  man.  Mar.  15.  pi.  37,  Pafch.  15  Car.  Meade 
V.  Axe. 


(L.  b.  5)     Declaration.    How.     As  to  fetting  forth 

his  ProfeiEony  Office,  &c. 

I.  TN  cafe  for  calling  the  plaintiff  bankrupt  the  plaintiff  had  a 
^  verdi£t.     It  was  moved  in  arreft  of  judgment,  that  the 
plaintiff  had  mt  declared  that  he  was  a  merchant^  or  of  any  fityfierj 
cr  trade.     And  for  that  reafon  the  court  held  the  declaration  in- 
fufficient,   an4   the  judgment  was  ftayed.     Goldfb.   84.  pi.  5. 
cites  Pafch.  30  Eliz.  Anon. 
n^m  ert  m         ^,   What  art  thou  ?    a  bankrupt^  and  tvaft  a  bankrupt.     After 
kru^yund  a  ^c^^*<^  ^'  w*s  moved,  the  declaration  was  quod  ct/m  fmt  mercator 
harkrufty      per  magnum  tempusy  hut  faith  not  he  was  a  merchant  at  the  time  of 
''a/  '"^T'     ^^^fpci^^^ng  of  the  words.     The  court  li^ld  the  declaration  to  be 
^thyfUe!'^   good,  being  alleged  he  was  mercator  per  magnum  tempus ;    but 
'ihepiantiff  they  would  advife.     Cro.  E.  273.  pi.  i.  Pafch.  34  Eliz.  B.  R. 
declaring       Jordan  V.  Lvfter. 

that  he  was     "^ 

a  merchant  per  mulros  annos  jam  retroaAos.  The  court  doubted  of  the  afiion,  becaufe  it  is  not  pre- 
cifely  alleged  he  was  a  merchant  at  the  time  the  words  were  ipofccn ;  and  perhaps  he  ufed  the  trade  for 
a  time,  and  left  it  off.  And  would  advife  of  it.  Crj.  £•  74^4.  pi.  39.  Mich.  4a  ic  43  Eiia.  ia 
h.  R.  Dottor  V.  Ford^ 

^.c  ^a^^ff        ^*  ^^^  ^^  ^^^  ^^^^  ^^^  ^^"^^  ^^^  where  a  man  is  flandcred  im 

dedlrcl"  '  ^'-^  P^rfdPon  or  trade^  there  //  needs  not  be  fo  precifeiy  alleged  that  at 

whcieas  he  the  time  of  the  f peaking  he  iiuis  a  lawyer y  phy/lcianf   merchant ^  ©f 

LvVc"r*"  Hnen-drapcr  ;    but  it  \^  fufficient  tofiew  that  he  is  of  fucb  a  trade^ 

eicrcens  ar-  ^^^  ^^^  ixercifed  it  for  divers  .yeats^  without  faying  (ultimo)  or 

tern  fi^cmy-  (jam)  elapfos  ;    for  one  ihall  not  be  intended  to  alter  his  trade  or 

liacn-'ia-*  *  pfofcffion,  but  by  prefumption  he  continues  it  during  his  life, 

per  Jirhin  ^^^V"  159-  Trin.  7  Jac.  in  cafe  of  Tuthill  v.  Milton. 

tl.c  Ijid  city,  for  the  fpace  of  5  jcar*  paft,  and  had  great  gains  emendo  vendendo,  and  y«t*Ae  de- 
fenJant  at  B.  (a!d,  j?«a  art  a  hatthrupt^  »nd  not  w.rtb  a  gr:et.  It  was  argued  that  this  is  a  good  de- 
cLiiarion,  though  not  faid  ultimo  or  jam  clapf.  nor  exprefsly  laid  rfiat  the  plaintiff  was  a  linen-draper 
at  the  time  wl>en  tbc^  words  were  f^oken  :  and  jndgment  affirmed.  YeJv.  158.  Trin.  7  Tac.  B.  R". 
Tuthill  V.  Milton.  ^  J     ^  t  J 

Plaintiff  Jrf/tfrri  that  be  tad  bt:9  an  at{emty  dlvtr/t  anuU  jam  tfa^s,  and  that  the  defendant  inaK- 
ciouiij  fpoke  there  words  of  tito,  viz.  be  ii  «  fbrgini  kr.0vt.    Judgment  for  the  pUiatKrin  C.  B.  aiMi 
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^^Fror  breoglit  in  B.  Rt    It  ««t  argued  that  the  woid  (forging)  i»  adjcdhrdy  fpoken»  and  therefore 

the  a£Vion  will  not  lie>  nnlefs  it  appear  that  he  was  attorney  at  the  time  of  the  fpeaking,  which  did 
not  appear  here ;  for  it  was  faid  that  he  was  an  attorney  per  diverfos  annos  elapfos,  which  might  be 
30  years  fince,  and  is  not  at  the  time  of  the  words  fpoken^  and  therefore  the  words  ihould  have  bcfsi 
(jam  ultimo  elapfos.)  But  where  the  words  in  themfeives  import  a  fcandai  in  his  profeiHon,  as  (am- 
bodcxter)  it  is  oiherwife ;  for  then  he  takes  notice  of  his  profcilion.  And  the  judgment  was  ztverfed* 
2  Roll.  Rep.  84.  Pafch.  77  Jac.  B.  R.  Moor  v.  Symms. 

y  In  an  adion  for  fcandalous  words  fpoke  of  a  parfon,  who  declared  that  he  was  indu^led  into  a  par- 
ibnage  in  Ifcland,  and  executed  the  o^ce  of  paftor  by  the  fpace  of  4  years  after.  It  was  moved  in 
arreft,  that  he  did  not  aver  that  be  ivas  f^arfon  at  the  time  offpcaking  the  %vords.  But  per  cur.  it  ihaiA 
be  intc^ndecf  that  he  continued  pajrfon,  becaufc  he  had  a  freehold  in  the  parlonage  during  his  iifej  but 
^  having  laid  a  fpecial  time,  during  which  time  he  exercifed  the  office  of  a  palter,  the  court  doubted 
if  it  ihould  be  intended  he  continued  fo  much  longer  than  hi mfelf  had  laid  it}  but  iociined  for  the 
olaintiif.     All.  63,  64.  Pafch.  24  Car.  B.  R.  Dod  v.  Robinfon. 

4.  In  an  aftion  brought  by  a  counfellor  at  law  for  fcandalous  a  couofeiior 
tR'orcis  fpoke  of  him,  it  is  not  fufficient  to  fay  that  he  is  homo  pi^j^'" 
ertidhtis  in  lege^  but  he  muft  fay  that  he 'is  homo  coticiliarius  i  per  botMeonei^  . 
Jones  J.  Poph.  207.  Trin.  2  Car.  B.  R.  Gary's  cafe.  tiar»s&in 

jureftritPsi 
per  Cuke  Ch.  J.    1  Bnlft.  X30.  Pafch.  is  Jac.  in  a  aoUm 

5.  In  aftion  for  fcandalous  words,  the  plaintiff  declared  that 
he  is  in  medicinis  doBor ;  but  it  was  moved  in  arreft  becaufe  he 
did  not  Jbeiv  that  he  Kvas  licenfed  by  the  college^  isfc,  or  a  graduate 
in  the  univerftty^  according  to  the  ftatutc  14  H.  8.  cap,  5. 
Bankes  Ch.  J.  and  Crawley,  upon  reading  the  ad,  agreed  it  was 
a  general  aft,  fo  that  it  need  not  be  pleaded,  wherefore  they 
gave  day  to  the  defendant  to  maintain  his  plea.  Mar.  11 6* 
pi.  193.  Mich.  17  Car.  Dr.  Brownlow's  cafe. 

6.  In  cafe,  the  plaintiff  declared  by  the  name  of  J,  E.  merchant : 
and  that  by  buying  and  felling  he  got  diverfa  lucra,  &0.  and  that  the 
defendant  called  him  a  bankrupt.  It  was  moved  in  arreft  of 
judgment,  that  the  declaration  was  ill,  becaufe  it  did  not  appear 
that  he  gained  his  living  by  buying  and  felling  as  a  merchant.  The 
judgment  was  fet  afide.  Sid.  299.  pi.  4.  Mich.  1 8  Car.  2.  B.  R, 
Emerfon  v.  Fairfax, 


(M.  b)     For  Words.     Jujlification.     [Or  Excufe.] 

[i.  1  N  an  aftion  upon  the  cafe  for  words,  it  is  a  good  juftifi-  See(B.  a) 

*   cation  (though  the  words  were  falfe)  that  he  *was  a  coun~  P'*  *  •  S.  ?• 
fellor  of  lawy  retained  in  an  iflue  between  the  plaintiff  and  J.  S.  I^,  JU.  ,g. 
and  he  faid  the  faid  ivords  upon  the  evidence  for  his  client y  if  they  S.  C.  ^d- 
wcre  direftly  material  to  the  point  in  iffue.     Mich.  2  lac.  B.  R,  i^h^^  ^^^ 

*    ^  vt    '  ^  1V.T  '         -y       ^  thedefen- 

petween  Brooke  and  Mountague,  per  curiam.]  ^^j.  ^^^^^ 

[2.  So  the  faid  matter  fhall  be  a  good  juftification,  though  the  counfellor 
words  were  not  precifely  pertinent  to  the  iffue y  but  by  a  confequence^  and  "*.  **  J  ,^'. 
Ar  mitigation  ^damages.     Mich.  3  Jac.  B.  R.  between  Brooke  a  privilege 

/ND  MOUNTAGUE,    per  curiam.]  toinfoice 

[3.  As  in  falfe  imprifonmcnty  if  the  defendant  pleads  in  bar  that  ^^^^l^'\f 
te  was  mayor  of  London^  and  imprifoned  the  plaintiff"  till  he  found  fornn*  d  him" 
fureties  for  his  good  behaviour^  being,  a  man  of  ill  fame  and  bcha-  by  his  client, 
yiour,  Xq  which  the  plaintiff  replied  de  fon  tort  demefne  abfque  ^ali  J^^^^^jJ^)^',^* 
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It  being  pCT-  raujif  and  a  counfellor  of  law  being  retained  for  the  defendant,  ttpoQ 
!l^l?«^***  the  information  of  his  client,  faid  upon  the  evidence  that  the 

f  •/»"  /•  •/fix*  7^ 

^ueftion,and  pldinUff  nuos  if  an  Ul  btba^jiour^  and  that  be  bad  committed  febny^ 

mot  to  eia-  In  an  a£tion  upon  the  cafe  by  the  plaintiff  againft  him  for  thcfc 

Slrr^t  be'  wofds,  he  may  well  juftify  the  fpeaking  of  them  for  the  matter 

troeorfaife;  aforcfaid,  (though  they  are  faUe)  though  they  tend  not  precifely 

Ibrthat  Is  at  \^  proof  of  the  ifluc  ;  for  they  tend  to  clear  a  ma^Jhrate  in  the  courfe 

the  inform.  ^  Pil^^h  ^'^  ^^^  material  to  mitigate  damages^   and  were  /poke 

« )  and  a  without  malice.     Mich.    3  Jac.    B.  R.   between  Bnooi^   and 

counfeUor  it  MotiNTAGUE*  adjudged  upon  a  demurrer.] 

«C  his  peril  '       V      o  *  J 

iD  giveia  evidence  what  his  client  informs  hiqfi  of,  being  *  pertinent  to  the  matter  in  faeftloo,  otbervile 
•aa^oaon  the  cafe  lies  againft  him  by  bis  cHent,  as   Popham  laid.  Cro.  J.  4^2.  pi.  ii* 

S.  C.  cited  by  Haughton  as  adjudged  that  no  adioo  lay.— -S.  P.  and  beraufe  it  was  in  his  pR>- 
iitfliant  and  pertinent  to  the  good  and  fafcty  of  his  client,  though  not  direAly  to  the  iflTae,  a  prohibi- 
tion was  granted.     Hob«  32S.  pi.  401.  Hughs's  cafe. 

If  a  counfeilor  fpeaks  fcandalous  words  againft  one  in  defending  his  client's  caufe,  an  a£kfoa  llet 
yotag^ft  him  for  fo  doing;'  for  it  is  his  duty  to  fpeak  for  his  client,  and  it  ihatl  be  intended  to  be 
Ipoken  acGQtdang  ta  hia  ciient^a  iaftm^ions  j  per  Glyn  Ch.  J.  Sty.  462.  Mich.  1655.  B.  R.  Wood 
%•  Gun  Aon. 

•£S4o] 

9<t  (C.  a)  [[4.  In  an  a£lion  upon  the  cafe  by  A.  againft  B.  if  the  plaintiff 

the^dtca**  declares  that  he  took  his  oath  in  the  court  of  B.  R.  againft  B.  of 

tbsrc.  certain  matters  to  have  B.  bound  to  his  good  behaviour,  an<t 

He  if  4  thereupon  B.   then  faid  faUely   and   malicioufly»  intending  to 

i'^jHrer"^  fcandalizc  him  in  the  hearing  of  the  judges  and  officers  of  the 

man,    Tl>e  court,  and  others  there  beings  there  is  not  a  word  true  in  thai 

4fcfcndant  affidavit^  and  I  will  prove  it  by  40  witnejfesj  yet  this  a£tion  is  not 

that^'  ^^  maintainable  \   for  the  anfwcr  that  B.  made  to  the  faid  affidavit 

pla'tnsiffex^  was  a  juftificatiou  in  law,  2XiA  /poke  only  in  defence  of  bimjelf^  and 

hihitcd  an  fij^f  /;,  ^  i^gffi  afid  judicial  way,  inafmuch  as  he  fays  he  will  prove 

^^^  it  by  40  witnefl'cs.    Pafch.  ij  Car.  B.  R.  between  Moulton 

marchtff  AND  Clapham,   per  curiam,   adjudged  in  arreft  of  judgment, 

Waies^  on  ^f^^^  ^  vcrdifl  for  the  plaintiflf.     Intratur  Hill.   14  Car.  Rot^ 

^tf9lC9  win  ^ 

mjunSl'um         4  59' J 

m^at  granted 

•for  poHeifion  of  land  in  queftion  between  them  for  the  faid  plaint! f,  and  that  tht  faid  afidsvif  tMs 
/^fff  and  ibt  pJatntiff  commUted  perjury  in  tbat,     Thi&  ^a  allowed  a  gpod  jultificadon.     %  Bulft.  172* 

Mkhw  I  Jac.  C.  B.  £ftcourc  v.  Harrington. 

S.C.  cited  [j.  In  Fox*s  Book  of  Martyrs  there  is  a  relation  of  one  Greene 
%"**i^*8^''  '^^d  oi  Suffolk y  who  is  there  reported  to  have  perjured  himfelf 
and  Popham  before  the  bilhop  of  Norwich,  in  tellifying  againft  a  martyr  iu 
aflirmed  it  ^l^e  time  of  queen  Mary,  and  that  after  he  came  to  his  houfe^ 
kw***whcii  ^^^  there  by  the  judgment  of  God  his  bowels  rotted  out  of  hia 
he  delivers  belly,  in  exemplary  puniflimcnt  of  his  perjury  j  and  one  Prit 
matter  after  being  lately  made  par/on  of  the  pari/b  where  this  Grcen^vood  Urcd, 
M*inattCT°of  ^"^  "^'  ^^^'  knowing  his  pariChioners,  and  preaching  againfl  ter-^ 
ftarjy  and  jury  cited  xK\%flory  \  and  it  happened  that  Greenxvood  was  alivCf 
not  witji  an  and  in  the  faid  church,  and  after  brought  a£lion  upon  the  cafe 
lundcr  any*  againft  the  parfon,  and  adjudged  not  maintainable  by  Anderfoa 
Thou  art  at  the  aflifes,  bccaufe  it  was  npt  fpoke  maliciott/ly.  Vide  this  cited 
a  tbif.  The  Mi^h^  ^  Jac.  B.  R.  per  Coke.] 

defendant  J  J  r  J 

pleaded  that  thcie  wai  a  robbery  committei,  and  the  comtmn  fawu  •/ the  tmntry  was  that  he  was  goUty 
ef  U.    It  fccm&  that  this  is  ao  good  juftjlicadon  la  a^ion  fw  words*    P.  3136  a«  pi.  a6«  Hill.  7  £<i'* 

AnotK 
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Aofliu«^S.  C«  Cited  Brid^m.  6i.^^*BrowsL  3.  S.  P.  iatd.->S«  P.  per  oiv.  Uo^.  Sx.  at  the 

end  of  pi.  7* 

I'he  plaintiff  brought  in  a^ioa  againft  one  for  faying  of  him,  that  bt  heMrd  b*  vfat  bangtd  far  fitaU 
SMgofan  bcrfe  \  and  upoa  the  ev'uleoce  U  appeared  that  tbe  words  ivvefpokt  in  grUf  and  Jorrmtt  for  tbe 
frfws.  Twifden  J.  cited  it  as  a  cafe  which  himlclf  heard  tried  before  Hobart^  and  that  Hobart  made 
the  plaintiff  be  noafuited,  becaufe  it  wat  not  fpoke  malitiofe  j  and  all  the  court  now  agrMd  that  thia  i% 
done  according  to  hw.    liev.  82.  Mich.  14  Cv.  a.  B.  R. 

{6*  In  an  a£tion  upon  the  cafe  for  calling  tie  plaintiff  thief ^  if  r*-*^^  i 
the  defendant  juftifies  it,  becaufe  the  plaintiff  had  Jlole  a  certain    *  ^®^  ^^• 
things  and  the  plaintiff  replies  tkat  after  the  felony  commited^  and  ^7~^    ^ 
before  *  the  fpeaking  of  the  words,  he  tvas  pardoned  by  a  general  ^a.  *S.  C. 
pardon^  this  fliall  avoid  the  juftification  ;    for  by  the  pardon  the  adjudged  for 
felony  was  extinft.    Hob.  Keports  92.  B.  cale   112.  between  ^J^^J*"'*^* 

CUDDINGTON  AND  WiLKINS,  adjudged.]  hapi^thedfr- 

^eodaat 
knew  him  not  to  be  within  the  pardon.  Mo.  S6v  pi.  71S7.  S.  C.  adjudged  accordingly.       m 

Mo.  872.  pi.  1213.  Mich.  14  Jac.  C.  B.  S.  C.  adjudged  accordingly.  But  NichoU  J.  faid  if  he 
had  been  cnevi^edf  and  pardoned  afterwards,  it  would  be  otherwife.  ■  Ow.  150.  S.  C.  adjudged 

for  the  plaintiff. —  Brownl.  to.  S.  C.  and  the  court  were  of  opinion  that  by  the  pardon  both  the  pii<- 
niihmcot  and  fault  f  were  taken  away.  S.  P.  per  cur.  obiter  Sid.  52.  in  pi.  i6.— Hob.  Sz. 

pi.  107.  S.  C.  ftt^udged  for  the  plaliitlff,  and  it  was  held  no  great  difference,  though  this  had  bcea 
a  fpecial  pardon,  and  not  known  to  the  defendant;  for  he  muft  take  heed  at  his  peril  to  do  no  maa 
wrong.— «-But  a  pardon  ef  perjury  will  not  reftorc  the  perjured  pcribn  to  his  credit*  Sid.  51.  Mick* 
23  Car.  2.  B.  R.  in  pi.  i6.  per  cur. 

Tkou  art  a  relel  and  a  tray  tor.  The  defendant  juftified  that  28  Dec.  1659.  the  plaintiff  was  ^ 
Ibldier  under  one  captain  C.  againft  the  king.  The  plaintiff  demurs,  prefuming  the  general  pardott 
had  reftored  him  to  his  good  fame;  but  adjudged  for  the  defendant,  the  plaintiff  not  fliewing  ^t  ka 
V^  not  one  of  the  perfons  excepted  therein.     Raym.  23.  Mich.  13  Car.  «•  B.  R.  H^ri8*s  cafe. 

tt54l3 

7.  In  an  a£lion  upon  the  cafe  for  calling  the  plaintiff  thief, 

and  that  he  Jlole  ijheep  of  J.  S.  the  defendant  faid  that  the  plaintiff 
Jlole  the  famejheep^  by  ivhich  he  called  him  thief  ^  as  nvell  he  might  g 
and  good  per  cur.     Br.  Adtion  fur  le  Cafe,  pi.  3.  cites  27  H. 
8,  22. 

8.  A£lion  upon  the  cafe  for  calling  the  plaintiff  yi^  perjured  *•  ^-  >^5d- 
tnan  ;    and-  the  defendant  juftified  that  fuch  a  day  and  year ^  in  tbe  \^  ^^  g** 

Jlar^chambery  the  plaintiff  nvas  per jured^  atid pleaded  certain  In  nuhaty  AuAeav* 
&c.  by  which  he  called  him  falfe  perjured  man,  ut  fupra,  prout  i-«wa* 
ei  bene  licuit ;    and  a  good  plea,  per  cur.  in  C.  B.  by  which  the 
plaintiff  fold  that  It  luas  of  his  o^vri  heady  ahfque  hoe  that  he  fHvwn 
fncdo  Is^  forma.     Br.  Aft  ion  fur  Ic  Cafe,  pi.  104.  cites  30  H.  8. 

9.  Thou  art  a  traytor^  fpoken  at  W.  in  Suflex.  The  defendant 
pkads  he  fpoke  thcfe  words  at  S,  In  Hamp/blrey  viz.  fuck  thinrt 
traytors  do,  abfque  hoc  that  he  fpoke  the  ivords  at  JV»  in  Suffix.  It 
was  the  opinion  of  the  court  the  judification  was  ill,  and  the 
(raverfe  upon  it ;  for  the  a£lion  is  general,  and  the  defendant 
doth  not  juilify  tJie  words  in  the  declaration,  and  adjudged  for  the 
plaintiff.  Cro.  E,  133.  pi.  34.  Mich.  31  &'32  Eliz.  B.  R.  Bel* 
lingham  v,  Mynors. 

10.  Thou  hqfi  played  the  thief  with  me^  and  hajl  Jlolen  my  chth 
and  half  a  yard  of  velvet.  ^Fhc  defendant  faid  die  plaintiff  was 
bis  taybr^  and  that  upon  the  day  of,  &c.  he  delivered  blm  a  yard 
and  a  half  of  yclyct  to  make  him  hofe,  and  he  made  them  too  Jlr eighty 
ratlone  cujus  be  fpoke  thefe  nvords^  viz.  thou  hajl  Jlolen  part  of  the 
velvet  which  I  delivered  to  thee^  abfque  hoc  that  he  fpoke  any  word 
fitter  vd  ^SQ  modo*    TIk  court  was  of  opinion  that  the  plea  and 

traveyfe 
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traverfc  do  not  confcfs  any  word  of  flandcr,  and  then  the  traverfi 

is  merely  void  \   but  bccaufc  the  difendant  did  not  anfwer  to  the 

v/ords  (thou  hnji  Jlden  my  cloth) j  it  was  adjudged  for  the  plaintiff** 

Cro,  E.  239.  pi.  7.  Trin.  33  Eliz.  B.  R,  Johns  v.  Gittons. 

tToy  34.  II.  Yhou  nviiJI  forfnvcrn  infuch  a  leet  fuch  a  day.     The  defendant 

^'  ^'  T^"      pleaded  that  the  plointtff  the  fame  day  with  others  vaere  fwom  before 

and  Ton-        the  fleivard  to  prifenty  l^c.  and  they  prefented  fuch  a  ditch  not  fcoured 

hjm'sic^fon  ad  twcumentimiy  i5fc.  'which  nvas  falfe^  and   fo  juilifies;    but  did 

w«,  bccaufc  ^^^  ^     ^Yi:xt  they  knew  it  to  be  fdle  of  their  own  proper  know- 

€dious thing,  ledge,  and  they  might  prefent  it  upon  evidence.     Gawdy  and 

and  there-      Fcnner  held  that  it  is  properly  and  commonly  to  be  intended 

•Edification    ^^^  ^^^  prefentment  was  falfe  of  their  own  knowledge,  and  fo 

©titftiVinot  perjury;  and  if  they  prefented  upon  evidence,  the  plaintiff  ought 

bf  ukrn  by    to  11. cw  it  iu  his,  replication.     But  Popham  faid  a   man  may  mt 

-Mt^'sr.  J'^^^^fy  ^y  intcndm^'nt,  but  it  ought  to  be  precifely  alleged.     Cro. 

pi.  -ci.    '    E.  492.  pi.  9.  Mich.  38  &  39  Eliz.  B.  R.  Wyld  v.  Cookman. 

Wild  T. 

Cocpm.in,  S.  C.  and  adds  thtrfe  fiirlhrr  word?,  viz.  ami  d.tiji  pror-^e  '.fhe-i  to  be  fatprfcrm*^  aad  ad- 
j«d^<.d  for  the  pbipttl',  becmre  the  wonc-  are  adtionabl^  and  tl-c  jjlliiication  not  good  cither  in  mat- 
ter or  form  j  JS  to  the  nur.rr,  bccjiif:  th  :u£  !■»  on^  prefrnts  a  thinj^  n-^r  true  in  a  leet  he  Is  forfvrom, 
^cjufc  he  may  do  )C  upon  iLfoimation,  a«  jur.rv  in  the  Lilions  or  adtfcs;  and  as  to  form,  bccau£e 
he  docs  K..'  ^y^itar  to  the  frUurtmcnt  tj'  itbcrs  to  Le  fcrjiusmy  and  io  jujifji:d  for  part  onljt  and  the  rc- 
fiduc  remains  without  dcicjKC.  ♦ 

Koy  3.v«  12.  -////// bccaufc  it  was  not  alleged  that  the  ditch  was  within  the 

S.  C.  and     y^^^^  ^^^^j  -f  j,^^^^  ^|^^  prcfciitment  thereof  is  out  of  their  charge,  and 

jud;;*d  ac-     then  HO  *  pcrjiiry,  it  was  agreed  per  omnes  to  be  an  incurable 
cordinjiiy,      fault  \  and  adjudged  for  the  plaintiff.     Cro.  E,  492.  pi.  9.  Wyld 

anday.Lhe    ^^  Ccokman. 

princjtAi 

cau(c  of  the  judgment  was  upon  this   reafon.  Mo*  537.  pi.  70 1»  S.  C.  but  S.  P.  does  not 

appear- 

♦1:542] 

13.  Plaintiff"  declared  that  a  commiffion  iflued  out  of  the  ex- 
chequer to  the  plaintiff,  and  one  J.  S.  dircfted,  by  force  whereof 
they  took  and  returned  the  examinations  of  fevcral  witnefTes  ;  and 
that  thereupon  tlie  defendant  faid  the  plaintiff  had  returned  as 
depofttiom  the  examination  of  divers  that  were  never  pwonu  The 
defendant  pleads  in  bar  that  he  did  return  the  examination  of  one 
y^  S.  who  was  never  fwom.  Upon  a  demurrer  it  was  ruled  that 
this  was  no  good  juftification  or  bar,  becaufe  it  is  of  one  witncfs 
only,  whereas  tlie  charge  is  in  the  plural  number.  Adjudged 
for  the  plaintiff.  Cro.  E.  623.  pi.  17.  Mich*  40  &  41  Eliz* 
B.  R.  Fyfli  V.  Thoroughgood. 

14.  In  an  aftion  for  fcandalous  words,  the  Achndznt  juflified 
for  other  ivords  which  werefitindalous  Hke*u^ifey  and  actionable,  and 

therefore   the  juflification  adjudged  naught.     Brow^nl.  5  Mich. 

12  Jac.  Stober  v.  Green, 
Brownl.  2.  1 5.  Thcu  didfl  fleal  a  fach     The  defendant  pleaded  that  there 

s.  e.  lays,    ^y^j.  a  fack  of  a  mnn' unknown  flolen^  and  that  the  common  f ante  tvas^ 
he  commit-    that  the  plaint  ff  hod  fl :1c n  ity  whereupon  the  defendant  did  inform 
ted  it  is  good  Thomas  Kemp,  a  jufAce  of  peacey  isfc.  that  he  had  flelen^  and  in 
caufetoar-    complaining  and  informing  the  faid  juftice  thereof,  he  did  thereJ 
tciony,  but     f^  the  prejencc  at  Kemp  ana  of  the  plaintiff ^  fay  untq  tfse  piatntiff^  anq 

.  ft 
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^^hhrtj  thou  didjl  Jlealy  &c.  quae  eft  eadem,  &c.  whereupon  tlie  not  to  fpeak 
plaintiff  demurred  in  law.  Hob.  192,  pi.  241.  Trin.  14.  Jac,  J^g^w.^*" 
Rot,  541.  3  Lee.  loi.  Scarlet  v.  Stiles. 

16.  The  plaintiff  declares  that  fhe  was  in  communicatkn  rf 
marriage  with  one  S,  and  that  to  defame  her  the  defendant  fpoke 
thefe  words,  Jbe  hath  had  three  children y  and  yet  was  never  niar^ 
riedy  per  quod,  &c.  And  the  defendant  pleads  that  one  G.  in  the 
prefence  of  the  defendant  and  others^  did  fay  the  fame  ivordsy  that  a 
report  ivas  fpread  thereof  and  that  the  defendant  was  cited  into  tl^e 
fpiritual  court  to  certify  what  he  could  fay  therein^  and  thereupon  the 
defendant  did  there  teflify  that  he  did  hear  the  faid  G.  fpeak  i/t  fupra, 
the  which  is  the  fame  parlance y  &c.  Adjudged  an  ill  plea  \  for  the 
plaintiff*  has  alleged  that  he  fpoke  thefe  words,  &c.  and  the  de- 
fendant fays  that  he  heard  one  G.  fpeak  them,  &c.  qu%  eft 
eadem,  &c.  which  cannot  be ;  for  to  fpeak  words,  and  to  fay, 
I  heard  another  fpeak  them,  cannot  be  the  fame  tiling.  2  RolL 
Rep.  284,  Hill.  20  Jac.  Scarlet  v.  Jennings. 

17.  ne  plaintiff  is  a  thief  to  youy  and  a  thief  to  mcy  and  hath  a  Roll.  Rep; 
flolen  20/.  from ^  me  and  40/.  from  you;    the  defendant  faid  the  f^^'^^' 
plaintiff  was  a  thief y  and  feloniou/ly  Jlole  2  hens  from  her  fuch  a  dayy  againftriie 
and  fo  juftified;   it  was  the  opinion  of  the  court,  it  was  no  caufc  dcfcndauu 
of  juftification  of  all. the  words;    and  the  laft  is  as  fcandalous  as 

the  firft,  and  therefore  the  a£lion  maintainable.  And  judgment 
given  for  the  plaintiff.  Cro.  J.  676.  pi.  12.  Mich.  21  Jac.  Hilf- 
ilen  V.  Mercer. 

18.  F.flole  plate  out  of  my  chamber  ;  the  defendant  faid  (he  had 
loft  plate  out  of  his  chamber,  and  fufpedling  the  plaintiff  to  have 
ftolcn  it,  Ihe  fpake  thefe  words  ;  the  juftification  is  ill ;  for  fuf- 
picion  is  not  fudicient.  Cro.  C.  52.pl.  10.  Mich.  2  Car.  Powell 
V.  Plunket. 

(M.  b.  2)     Plea  in  Bar.  [  543  ] 

I-  TF  in  an  aftion  for  thefe  words,  I  will  abide  hy  it  that  C,  R^ 
^  was  and  is  a  falfe  thief  and  was  at  my  door  the  fefftons^ay  at 
nighty  between  one  and  two  of  the  cJcch  after  mtJnigkty  and  would  ' 
have  robbed  mcy  and  did  break  open  my  doors  and  put  me  in  jeopardy 
ofmylifey  the  defendant  pleads  that  the  plaintiff  nan  fuit  dam- 
nificatus  in  forma  qua,  &c.  this  is  no  good  plea,  for  he  acknow- 
*  ledges  the  fpcaking  of  the  words,  and  what  damage  can  there  be 
more  grievous  •  than  fuch  a  report  f  Adjudged  per  tot.  cur. 
D.  26.  pi.  171.  Hill.  28  H.  8.  Ruffefs  cafe. 

2.  B.  brings  aftion  againft  S.  for  calling  him  perjured  man^ 
and  S.jufifies  that  he  was  perjured  in  fach  a  court  in  fuch  a  depoji* 
tiony  and  pleaded  it  certainly  y  and  found  for  the  defendant y  and  juag* 
ment  thereupon  accordingly ;  afterwards  S.  again  puhlifhes  the  fame 
words  of  B.  ^ho  thereupon  brings  a  new  aJfion  for  the  ne^u  fublica" 
tiony  and  S.  pleads  the  firji  judgment  in  bar;  adjudged  without 
contradiction  a  good  bar*  2  Brownl.  49.  Hill.  8  Jac.  C.  B. 
Styles  V.  Baxftcr, 

3.  Plaintiff 


543  dftfonjr  [for  Words.] 

3*  Raintidr  declares  that  whereas  (he  was  of  a  gooi  fame  ant! 
Ikoneft  reputation,  &c*  the  defendant  faid  of  her,  Jbe  ir  a  common 
mfhcre^  and  I  wilt  prcvr  her  one^  &c.  per  quod,  &c.  The  dc- 
lirndant  pleads  thdt  at  the  time  when  the  words  were  fpoken,  the 
fiaintijf  'was  not  of  an  boneft  reputation^  as  in  the  declaration  is  aU 
Jegedg  adjudged  for  the  plainti£^  nifi.  Sty.  ii8.  Trin.  24  Car. 
B.  R*  Strachy*s  cafe. 

4.  Words  ^ken  of  the  plamtifF,  an  alderman  of  Norwich^ 
and  a  juftice  of  peace,  viz.  be  is  a  ra/cally  alderman  ^  afoBious 
alderman^  a  lampooner^  and  aversj  tidt  a  lampooner  is  there  under^ 
Jlood  to  be  a  libeller  s  the  defendant  pleaded  in  bar  a  former  oBiem 
brought  by  the  fame  plaintiff  ^or  the  fame  nvo/ds^  only  that  in  that 
eBion  no  interpretation  naas  given  of  the  word  lampoMer^  and  that 
in  that  a£tion  the  plaintiff  was  barred ;,  upon  a  demorrer,  it 
was  objected  that  the  interpretation  of  the  word  lan^ncr,  in 
this  a^^ion^  makes  it  a  4ifl^rent  adion  from  the  former,  and 
therefore  the  bar  in  that  is  no  bar  in  this.  But  adjudged  that  the 
plaintiff  having  been  once  barred  in  an  afiion  for  the  fame 
words,  he  flialT  not  entitle  himfelf  to  a  new  action  by  a  new  in« 
terprctation  of  a  new  wrord.  3  Lev.  248.  Hill,  i  &  2  Jac.  2« 
C  B.  Gardiner  v.  Helvis. 

(M.  b.  3)    Replication.     Good. 

I.  T  F  in  an  aflion  for  thefc  words,  thou  hafl  forged  an  obligation^ 
•*  and  I  will  prove  it ;  the  defendant  /tt/J^<'j  becatfe  the  plaintiff 
had  forged  an  obligation  in  the  name  of  J.  S.  the  plaintiff  replies  de 
fon  tort  demefncf  &c.    It  was  moved  in  arreft  that  it  was  not 
ihewn  that  the  bond  was  fealed  and  delivered  \   but  per  cur.  it  is 
well  enough,  for  It  muft  be  fo  intended ;   for  otherwife  it  is  not 
a  bond  but  a  Mrriting  only.     It  was  alfo  moved,  that  the  iffue  was 
not  good,  becaufe  a  fpecial  forgery  being  alleged,  it  ought  to  be 
fpeciaUy  traverfed ;   but  per  cur.  it  is  well  enough ;   but  if  not, 
it  is  aided  by  the   ftatute   32  H.  8.     And  judgment  for  the 
plaintiff.    Cro.  E.  607.  pi.  7.  Pafch.  40  Eliz.  B.  R.  Wade  v. 
Buffard. 
C  544  1        ^*  ^^^  cannot  rejoin  upon  words  which  are  not  in  the  declaratioH 
nor  in  the  plea  i  for  if  the  declaration  and  the  plea  be  naught,  the 
replication  cannot  make  them  gpod*    Per  Roll  Ch.  J.    Sty.  70.. 
Mich,  23  Car.  Anou. 

(M.  b.  4)    Words.    Rules  as  to  Coaftrudions  of 

Words. 

X.   A  N  aftion  on  the  cafe  does  119/  lie  fat  words,  mnbfi  J^oie 
^^  direffly^  and  in  the  ^rmative  /   for  fttch  aftion  ^does  n<JC 
lie  for  words  by  circumjiance  tending  toony  JlemdeTn    Ber  Meade. 
Mo.  x82.  pL  325,  Trin*  %6  £liz.    . 

SU  Where 


^ftima  [for  Words.]  544. 

4.  Where  one  gains  Us  living  by  a  lawful  trade  [*  Jfcienee  cr  arf]  •  Aink.  169. 
fts  a  lawyer,  phyfician,  &c.  and  one  defames  him  in  cxercifing  Jnj  Jft^'**' 
of  that  which  he  profefTes  and  excrcifes,  a£tion  lies*    Per  cur.  s.  c. 
2  And.  41.  pK  26.  in  cafe  of  Hele  v.  Gyddy. 

3.  Sermo  relatus  ad  perfonam  inteUigi  debet  de  condittone  perfonam 
4  Kep.  16.  a.  pL  6.  Mich.  27  &  28  Eliz.  in  Birchley's  cafe. 

4.  Where  words  are  ambiguous^  fo  as  they  may  be  expounded 
in  good  or  ill  part,  no  a£lioh  lies ;  for  they  (haU  be  expounded 
in  the  bed  fenfe.  Cro.  £.  672.  pi.  33.  Fafch.  41  Eliz*  C.  B* 
Anon. 

5.  In  every  a£^ion  for  ilanderous  words  2  things  are  requifitc, 
ift^  That  the  perfon  fcandalized  be  certain*  2dly,  That  the  fcandal 
be  apparent  front  the  words  them/elves*  Refolved  4  Rep.  1 7.  b, 
Mich.  41  &  42  Eliz.  B.  R.  in  cafe  of  James  v.  Rutlidge. 

6.  Where  the  words  fpoken  do  tend  to  the  infamyy  difcredit^  cr 
difgrace  ofthepartyj  there  they  are  a£lionabIe;  per  Williams  J. 
and  this  rule  was  affirmed  by  the  court.  Bulft.  40.  Trin.  8  Jac. 
2A  cafe  of  Smale  v.  Hammon. 

7*.  Defamation  which  is  a£^ionab]e,  mnft  be  fuch  as  prahet 
eccqfionem  ruina^  viz.  ruin  to  his  profeffion  and  trade  which  fupports 
him,  &c.  or  ruin  to  his  body^  or  for  which  fome  corporal  punifbment 
ought  to  be  infliSed  upon  him  \  per  Mountague  Ch.  J*  Palm.  21. 
Mich*  17  Jac.  in  cafe  of  Godfrey  v.  Oweri. 

8.  In  anions  for  words  are  to  be  confidered  the  words  them* 
felvesy  and  the  caufa  dicendi ;    for  fometimes  in  the  firft  cafe  they 

will  bear  an  aAion,  and  yet  when  the  caufa  dicendi  is  confiderod 
they  will  not ;  per  Barkley  J,     Mar.  20.  pi.  45.  Pafch.  1 5  Car. 

9.  In  a£tions  for  words  fpoke  by  way  of  hearfay  or  report,  if 
the  defendant  names  his  author^  he  is  difcharged,  and  the  plaintiff 
put  to  brbg  his  adion  againfk  the  author.     See  Ley.  82.  ^Dch.    • 
14  Car.  2.  B.  R.  Crawford  v.  Middleton.     And  fee  (X.  a)  pi.  3. 

io«  AAion  lies  for  fpeaking  fcandalous  words  of  a  limeburner, 
or  of  any  man  of  any  trade  or  profeffion,  be  it  ever  Jo  bafe,  if  they 
arc  J^ke  with  reference  to  bis  profeffton ;    per  Keeling,  Twifden, 
and  Windham.    Lev.  iic.  Men.  jc  Car.  2.  B.  R.  in  cafe  of 
Terry  v.  Hooper. 

1 1.  Bridgman  Ch.  J.  i!iid  he  was  not  fatisficd  to  go  by  pre* 
cedents,  becaufe  he  held  that  to  be  fcandalous  now  which  was 
not  20  years  ago ;  that  It  is  ufe  makes  words  have  force;  and  words 
that  ar^  aBionable  now,  hereafter  may  not  be  fo.     Cart.  55.  Hill. 

17  &  18  Car.  2.  C.  B.  [  545  ] 

1 2.  If  part  of  the  words  is  aSlionable,  and  part  noty  yet  an  ac-  W}»eo  any 
tion  lies  for  them  which  are  aftionable;  per  Roll  Ch.  J.  Sty.113.  ^^;^^.^** 
Trin.  24  Car.  in  cafe  of  Smith  t.  Hobfon.  able,  the 

pbintift' 
Aall  hsTe  judgment ;   and  fo  it  hath  been  often  adjudged  \   per  tat.  cut.    Cra.  £.  733.  Mich.  42  ft 
43  EUa.  C.  B.  in  pi.  28. 

13.  It  is  a  general  rule,  that  where  onfs  life  may  he  brought  in 
qiufiijn^  as  to  call  one  thief,' the  words  are  actionable;  per  Wild 
J.  2  Frecm.  Rep.  14.  pi.  14.  Mich.  167 1.  C.  B.  in  cafe  of 
King  V.  Lake. 

k:.  If 
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14.  If  the  words  be  fuch  as  do  neciffarUy  reUde  to  bu  emptofm 
nuntf  the  words  are  adlionable,  without  any  coUoquiunu  Freenu 
Rep.  377.  pi.  309.  Mich.  1675.  B.  R.  in  cafe  of  Bell  v, 
Thatcher. 

15.  Words  which  of  themf elves  are  aBumabkj  without  regard  to 
the  perfon,  or  foreign  help,  mufi  either  endanger  the  party  s  life^  or 
ftdjeSl  him  to  infamous  puntjhment ;  and  it  is  not  enough  that  the 

party  may  be  nned  and  imprifoned  ;  for  if  one  be  found  guilty  of 
any  common  trefpafs,  he  Oiall  not  be  fined  apd  imprifonedj  yet 
none  will  fay,  that  to  fay  one  has  committed  a  trefpafs  will  bear 
an  a&ion,  or  at  leafi  the  thing  charged  upon  him  muft  in  itfelf  be 
fcandalous  i  per  cur.  6  Mod.  104.  Hill.  1  Ann.  B.  R.  in  cafe 
of  Ogden  v.  Turner. 

16.  To  bear  an  aQion,  words  muft  have  a  certain  fignification, 
they  muft  fo  refleB  upon  a  perfon^  that  if  true  he  might  be  liable  to 
fame  legal punifhrnenty  Qr  if  from  the  fpeaking  feme  particular  da* 

mage  does  accrue^  or  is  likely  fo  to  do,  and  cofis  or  damages  y  or  [if  it  be"] 
en  a  colloquium  of  his  trade  [  the  words  may  bear  an  a£tion.]  Rep. 
of  Cafes  of  Pra£b.  in  C.  B.  160,  Mich.  13  Geo.  2.  Per  cur.  ia 
cafe  of  Palmer  v.  Edwards. 


I.  JTe/lm.  2  E.  I.    T^ONE  fball  publifb  or  counterfeit  any  falft 
cap,  ^4*  -*■•    netoSf  whereby  difcord  or  Jlander  may  gronu 


(M.  b.  5)     Scandalum  Magnatum. 

Of  thefe 
falfe  news 

5  kinds         between  the  king  and  his  people^  or  the  great  men  of  this  realm  ;  and  he 
Vithin  this     that  fo  doth  fhall  be  kept  in  prifon  until  he  hath  brought  him  forth  into 

if  th^irc  '*^  ^^^^^  which  did  /peak  the  fame. 

sgawfi  tbi  '      2.  •  2  /?.  2.  fat.  I.  cap.  5.  rf  counteffeiters  of  falfe  nenus  of  pre^ 

kitigt  where-  lateSy  dukesy  earlsy  barons ^  and  other  nobles,  and  great  men  of  the 

«r  fcandal  ^taltn  ;  and  alfo  of  the  chancellor j  treafurer,  clerk  of  the  privy  fealy 

may  arlfe  fieward  of  the  king^s  houfe^  \  ju/Hces  cf  the  one  bench  or  of  the  other ^ 

^tween  the  ^fj^  ^/j^y  great  (^cers  of  the  realm^  it  is  defended  that  none  contrive 

liiTcom-  ^^  ^^^^  ^^y  filf^  things  of  prelates y  lords y  and  of  other  aforefaidy  where* 

inons,  figni-  of  difcord  or  fander  might  rife  within  the  realm  ;  and  he  that  doth 

^nlT^^  /Atf  fame  Jhatl  be  imprifoned  till  he  have  brought  him  forth  that  did 

adlyf^i-  fpeak  the  fame. 

gainfitht  3.   12  R.  2.  cop.  \l.    When  any  fuch  mentioned  in  the  fatute 

'Tc'^T*  Weflm.  I.  cap.  34.  and*  %  Rich.  ^2.  cap.  5.  is  taken  and  imprifoned y 

difcord  or  ond  cannot  bring  him  fortb  that  did  fpeak  the  famty  he  fhall  he  pu- 

fcandal  may  tti/hed  by  the  advice  of  the  council.  ' 

be  moved         J  J  J 

between  them  and  the  king.     3dly»  AgsinJI  the  king,  whereby  difcord  or  fcandal  may  grow  between  the 

king  and  the  peers,  or  lords  and  nobles  of  the  realm,  fignified  here  by  the  grvat  men  of  the  realm. 

4thly,  Agatrfi  the  pters,  or  lords  and  nobles  of  the  realm,  whereby  difcord  or  (lander  may  happen  be- 

tween  them  ami  the  k'm^.     Laftly,  Whereby  difcord  or  fcan4al  may  ariiiB  between  the  king,  his  lords, 

and  commons,     a  Inft.  217. 

It  was  refoived  by  all  the  jullices,  that  horrible  and  (landerous  words  fpoktn  of  fueen  Mtfjy  were 
within  this  ftatute,  and  punilhable  hereby,  and  not  by  the  ftatutes  of  a  R.  ft.  cap.  5*  no^  x%  R.  1. 
cap.  II  II*  for  the  king  or  queen  is  an  exempt  perfon,  and  not  included  within  thefe  words  [the  grea: 
snen  or  nobles,  &Ct]     2  Inft.  32S. 

But  it  is  to  be  underftood,  that  albeit  the  ftatute  of  Weftm.  i.  and  of  2  R.  i.  be  general  in  th; 
negative,  yet  do  they  not  extend  to  all  manner  of  falfe  news,  or  hdrrihlc  and  falft  fcaodab  ao4  Iks^  <(<• 

for 
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Ibrlhey  ttttnd»nly  to  extrsjuJkial  fianden^  Sec.  and  therefore  if  any  man  bring  an  dpptaJ  of  murder ^ 
rMery^  «r  other  felony^  fig^nft  omy  cf  the  peers  or  nobles  of  the  realm,  &c.  and  charge  them  with  mur- 
der,  robbery,  or  felony,  2beit  the  charge  be  falfe,  yet  (hall  they  have  no  adtion  de  fcandalis  magnat* 
hcicher  at  the  common  law,  nor  upon  either  of  thefe  Ibtutes  for  the  bringing  of  this  adtion,  nor  for 
.  affirming  the  fame  to  hit  council,  attorney,  or  curfitor  for  the  framing  of  his  writ,  or  for  fpcaking  the 
fame  in  evidence  to  a  jury,  or  for  ufing  of  thofc  words  for  the  necefllary  commencement  or  profecution 
of  this  action  judicially.  And  foit  is  in  an  zQiioxi  of  ^^  fcrger  of  falje  deeds f  or  any  other  adtion 
whatfoevcr ;  for  it  is  a  maxim  in  law,  that  a  man  fhall  not  he  fumfhed  for  fuhg  ivries  in  tbt  court  of  the 
kirngf  Se  it  rjgbtfnlly  or  ^renffutly.  And  the  reaica  tlxreof  is,  tnat  men  jhould  not  be  deterred  to  take 
their  remedy  by  due  courfe  of  law  ;  and  therefore  the  Itatutes  never  intended  to  prohibit  tlie  fuing  out 
of  the  king*s  writs,  and  the  proceeding  thereupon.  And  fo  it  is,  ir'  in  the  ilar-chanibcr  a  pctr  of  the 
realm  be  charged  with  forgery,  perjury,  or  the  like  :  hut  if  in  the  bill  the  phlntiii'  charpctlj  him  with 
felony,  or  any  otber  offence  net  C3cjn:.r.ab}e  in  thjt  ccurt,  that  flanacr  is  within  thefe  ftjtutcs,  f.r  that  the 
phintif}'  purfueth  not  his  charge  in  any  judiciid  courlV,  iccjnj  the  court  hath  no  jurilJiction  of  the 
lame.     And  fo  hath  it  been  adjudged.     2  Inil.  Z2,3. 

••  See  pi.  2. 

It  appears  that  not  only  the  tellers  and  reporters  of  fuch  falfe  news,  but  the  devifcrs  and  inventors 
thereof,  are  prohibited,  but  no  pun i/hatinf  is  i-jlitltd  by  the  Jtjrutccf  JVcJn"^.,  i.  t  f  .71  the  H^i-[fcr  or  irt^ 
nftntor,  f»r  be  is  left  to  the  comn:vn  lino  to  he  pun^jhed  by  fnt  urd  \ri*r'v-:r.ir.:nt^  ycc'rdint;:  to  tiie  fjti.tlicy 
•nd  quantity  of  the  of!ence,  which  is  aggravated,  in  refpedl  tliat  it  is  prohibited  by  this  a<^  cf  par* 
iiament«     2  Inft.  228. 

*  It  was  rcfolved  that  this  (^atute  is  a  general  law.  2  Mod.  f;9»  Trin.  2S  Car.  C.  6.  in  cafe  of 
the  Barl  of  Shaftibury  v.  Ld.  Digby, 

^  IIow  far  it  extends  to  the  judges  of  both  benches,  fee  Vaugh.  139.-  in  EufhcU's  cafe. 

1.  C.  brought  a  writ  oi  forger  of  falfe  deeds  agnhifl  Ld,  B.  and  This  cafe  Is 

pending  the  writ  Ld.  B.  for  ilandering  him  of  forgery  by  the  faid  J^^fJ^^clw 

luit,  brought  an  aflion  de  fcandalis  magnatum.     The  defendant  26^0  30.-I 

juftified  by  his  having  the  faid  writ  before,  and  concluded  that  it  S-  c,  cited 

18  the  fame  flander,  &c.     Upon  demurrer  the  bell  opinion  was  s^p.'citc^d 

that  the  juftiiication  was  good,  and  out  of  the  intendment  of  the  i^ob.  266. 

law,  and  (latutes  of  flander,  &c.  for  no  punifliment  was  evcrap-  |"  r^-.  35^ 

pointed  for  fuit  in  law,  though  it  be  falfe,  and  for  vexation ;  and  a^r  I'ri  z! 

in  this  cafe,  the  fuit  not  being  determined,  it  cannot  be  faid  whe-  whkh  feems 

thcr  it  be  true  or  falfe.     D.  285.  a.  pi.  37.  reports  it  as  Mich.  13  tobeamif- 

H.  7.  C.  B.  Lord  Beauchamp  v.  Sir  Richard  Croft.  there^gn  and 

year,  by  rca- 
fon  c^  the  cafe  in  Dyer,  being  taken  in  among  the  cafes  reported  in  Trin*  i  x  £lts.  though  D.  cites  it 
as  Mick,  13  H.  7. 

3.  /  have  heard  that  your  lordfbip  hath  fought y  by  uncharitable  ^  u^dcrfland 
meanSf  to  bereave  me  of  my  Itfe^  lands^  and  liberty^  is  adionable,  the  ^^^  *     . 
words  being  in  a  letter  directed  to  the  lord  himfclf.     Mo.  142.  cfLugrJun 
Arg.  cites  Trin.  10  Eliz.  Lumley  (Lord)  v.  Fox.  into  a p,jj/!rg 

ra^fy  threat' 
fimgtomake  inyguts  to  fy  about  my  baity  and  kill  me  betviU,  tlovgb  be  Jbould  be  hartgednvitL  in  one  bour 
^fter  the  faR  done,  A  Jirange  kind  cf  dealing  in  a  nbUniany  ond  juib  it  is  that  upon  my  citnplaifit  unto 
the  lords  of  the  ccuncHt  it  bath  plcafed  them  to  take  order  for  my  jcf(*y  as  tbe  lav  d'th  require.  The 
plaintiff  alleged  that  the  defendant  Ipoke  the  faid  words,  vis.  dixit  &  c^ntrafecit.  The  cife  was,  that 
the  defendant  never  fpoke  thofe  words,  but  wrote  them  in  a  letter  to  B.  ver'batim,  arid  the  letter  was 
Ihewn  to  the  jtity,  but  no  proof  was  offered  that  he  fpr>ke  the  faid  woids;  but  feveral  witnelTcs  Mie>e 
produced  to  prove  that  he  fpoke  the  faid  words  to  the  privy  council  \  but  there  was  no  diredt  proof,  but 
prefumptions  only.  The  court  feemed  that  this  was  within  the  compafs,  jind  a  counte:feiting  ind  pub. 
liflitng  ;  and  whether  a  man  be  theiirf^  deviicr  or  not,  is  not  material ;  for  if  he  be  the  f\\i\  rep  iter 
afterwards,  he  is  in  danger  of  the  ftatute  by  pubii/hlng  it ;  and  here,  tiiough  he  fa\5  (lu'fi-.rftjv'i^)  yet 
bccaufe  he  does  net  vouch  bt:  aktbcr,  h  Hiall  be  onder/lood  that  he  is  the  undcillaoder  and  dcvifcr.  Ual* 
80.  pi.  19.  anno  14  Elix.  Ld.  Aburgany  v.  Cartwright. 

4.  It  is  no  marvel  that  you  Hie  rot  of  me ;  yen  lile  of  thf  thai  ^'  C*  ci**J 
maintain  fedition  againfl  the  qtieetCs  proceedings.     The   defciidant  ^^  cii-Zh. 

jufiifiedy  for  that  the  defendant  was  vicar  of  N.  which  was  a  be-  roph.  6^. 
Vol.  L  S  f         .  neficc 
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nefice  with  care,  and  that  the  plaintiflf  procured  J.  S*  and  Ji  B« 
to  preach  in  his  churchy  who  *  inveighed  in  their  fennons  againft 
the  book  of  common  prayer,  and  becaufe  the  defendant  would 
have  hindered  their  preaching  as  not  licenced,  the  plainttff  /aid  ta 
the  defendant^  thou  art  a  falfe  variety  I  liki  not  of  thet  \  to  whoih 
the  defendant  replied^  *tu  no  Marvel^  though  you  like  not  of  me  i  fir 
you  like  of  thofe  (meaning  the  faid  J.  T.  and  J.  G.)  that  maintain 
/edition  (meaning  feditiofam  iftam  do£hinam)  againfi  the  qutetis 
proceedings.  Refolved  a  good  juflification  \  for  the  fcnfe  of  the 
words  mud  be  colle£led  from  the  caufe  and  occafion  of  fpeaking 
them  ;  fo  that  in  this  cafe,  by  the  word  (fedition)  the  defendant 
did  intend  the  feditious  difcourfe  and  do£lrine  againft  the  queen's 
proceedings  upon  the  a£fc  i  Eliz.  by  which  the  common  prayer 
book  is  eftabliihed,  and  not  any  fucn  public  and  violent  fedidon 
as  was  defcribed,  and  as  ex  vi  termipi  the  word  imports. 
4  Rep.  12.  b.  pL  I.  Trin.  20  Eliz.  B.  R.  Ld.  Cromwell  v. 
Denny. 

5.  You  (pnedifl.  epifc.  innuendo)  have  writ  a  letter  to  nu^  nohicb 

7  have  to  Jhevj^  which  is  againft  the  word  of  God^  ogainji  the  quett^s 

authority^  and  to  the  nudntenance  of  fuperjiition^  and  thai  I  ^vtU  Jland 

to  prove  againft  you,     500  marks  damages  were  given,  and  the 

J  court,  upon  good  deliberation,  awarded  that  the  biihop  recm^er 

^  the  500  marks  damages,  and  81.  cofts.     Cro.  £•   i«  pL  2.  Hiii. 

24  Biz.  B.  R.  Bifliop  of  Norwich  v.  Prickett. 
Cro.E.  294.  6.  My  lord  Mordaunt  did  know  that  P.  robbed  5.  and  Ind  me 
!*•  '®'  compound  with  S.  for  the  fame^  and  faid  he  would  fee  me  fatisfiedfir 
LaVMor-*  ^^'  fofnCi  though  it  coft  him  tool,  which  I  did  for  him^  being  my 
daunt,  S.  C.  tnqfterf  otherwife  the  evidence  which  I  could  have  given  would  have 
the^Uiii*^  A«wff^^  P.  It  was  adjudged  that  the  words  were  ad^ionable,  and 
ti^/as  ad-  Oi2l11  be  taken  in  the  worft  fenfe,  and  to  the  difgrace  of  the  plain- 
miniihator  tiflF.  Error  was  brought  in  the  exchequer-chamber,  and  error 
bufnothln*  ^^E^^^  ^"  ^^^  po'*^*  adjudged.  Quxre.  Cro.  E.  67.  pi.  1 7.  Mich. 
faid  astothe  29^  &  30  Eliz.  B.  R.  Lord  Mordaunt  v.  Bridges- 
point  ad. 

judged,  but  whether  an  adminiftrator  might  maintain  a  writ  of  eiror..^— Mo.  6S6.  pU  949.  S.  C. 
Adjudged  in  6.  R.  and  error  brought  in  the  exchequer-chamber  j  and  the  poiac  of  the  cmr  wai  si- 
gned for  the  plaintiff'  in  error ;  but  nothing  mote  faid  about  it* 

7.  Words  fpoken  in  open  fefiions,  viz.  you  have  perverted  Juf 
ticCf  and  to  your  fhame  and  difbonour  I  will  prove  it ^  'k^iyxifgtA  ac- 
tionable \  whereupon  the  defendant  juftified,  and  afterwwls  the 
parties  agreed.   Mo.  409.  pi.  554.  Trin.  37EIiz.  Lord  Ddawarr  * 
v.  Pawlett. 

8.  Words  were,  viz.  the  Earl  of  Lincoln* s  men,  by  Us  command-- 
mentf  did  take  the  goods  of  one  Ho/kins  by  a  forged  warranty  &c.  It 
was  moved  in  aireft  of  judgment  that  the  words  were  not  fufii-  I 
cient  to  maintain  the  action,  becaufe  it  was  not  averred  that  tie  \ 
earl  knew  the  warrant  to  be  forged;  and  of  the  fame  mind  was  the 
court  at  this  time.  Goldf.  115.  pL  lo.  Mich.  39  &  40  Eliz. 
Lincoln  (earl)  v.  Michelborn. 

9.  My  lord  is  a  bafe  early  and  a  poultry  hrd^  avd  keepeth  none  but 
rogues  atid  rafcals  like  himfelf     The  court  divided,  whether  ac- 
tionable 
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tumble  or  not ;  and  afterwards  the  defendant  died,  whereupon 
the  bill  abated.  Cro.  J.  196.  pi.  22.  Mich.  5  Jac.  B.  R.  Lincoln 
(«arl}  V.  Roughton. 

10.  The  defendant  difcourfing  with  T.  S.  the  fervant  of  the  Cfo.c.135, 
lord  Say,  faid,  thy  lord  is  a  traitor,  and  I  luill  prove  it.     Upon  Jjy7*.j*^^ 
not  guilty  pleaded,  the  lord  Say  had  a  verdi£l,  and  2000L  da-  the  plaintiff; 
mages.     It  was  moved  in  arrcft  of  judgment  that  the  (latute  was  —ibid.  141. 
mifrecited  j   for  the  word   *  (lies)  was  mentioned  inftead   of  x^c  ^1,^,^^* 
(Jlander,)    Sed  per  curiam,  tliis  is  a  mifrecital  in  a  word  not  ma-  don  there 
terial,  and  not  in  any  fubftance  of  the  ftatute,  and  therefore  well  was,whether 
enough.    2dly,  It  is  notarerrcd  that  the  plaintiff  was  a  peer  when  \^^^\^^^\^^^ 
the  words  were  fpoken.     Sed  per  curiam,  it  is  that  the  defendant  cafe  might 
•f  dixit  de  eodem  vicecotnite,  which  is  a  fufficient  averment,     Jo.  194.  ^^  btought 
pi.  5.  Mich.  4  Car.  B.  R.  Lord  Say  v.  Stephens.  ch-qJrr.*" 

chaaiter.^— Ley's  Rep.  Sz.  S.  C.  anU  rrr>lved  that  mifrecital  of  any  part  of  the  §  Aatucc  which 
does  ilot  ittake  the  offence,  or  pcovide  puniflinu'nl,  docs  not  vitiate  the  count;  and  that  the  words 
(thy  lord)  is  fafficient  averment  of  his  bein^  fhcrifT  [vifcount]  at  the  time;  and  that  af'erwards  ic 
was  refolvcd,  that  {  error  does  not  lie  in  the  exch.quer-cbambcr,  upon  the  ftatute  of  27  Eliz.  .■ 

palm.  565.  S.  C.  adjudged  accordingly  for  the  plaintifi*. 

*  Vide  pi.  14.  in  the  notes.  §  [  548  ] 

'\  See  pi.  22. 

X  Sid.  143.  pi.  20.  Pafch.  15  Car.  2.  B.  R»  Earl  of  SUkmford  t.  Nedham,  S.  P.  adjudged  that 
It  does  not  lie;  and  faid  it  had  been  fo  adjudged  in  Lord  Say's  cafe,  and  alfo  in  the  cafe  of  Nevill  v. 
South.  S.  P.  cited  as  adjudged  in  Lord  Say's  safe.     Sid.  240.  Arg.  in  pi.  j  3.— 5  Mod*  230* 

Aig*  ckei  S.  P.  held  accordingly. 

1 1.  The  defendant  being  a  parfon,  fpoke  fcandalous  words  of 
the  lord  Leicefter  in  the  pulpit.  It  was  moved  in  arreft  of  judg- 
ment that  this  a&ion  being  brought  on  the  ftatute,  it  fliould  have 
concluded  contra  formam  Jlatuti,  which  not  being  done,  it  fliall  be 
intended  an  adiion  at  common  law :  and  if  fo,  then  jit  common 
law  thefe  words  are  not  adionable ;  but  adjudged  for  the  plaintiff 
by  2  juftices  againft  one.  2  Sid.  21. 30.  Mich.  1657.  B.  R.  Ld* 
Leicefter  v.  Mandy. 

1 2.  The  defendant  being  a  parfon,  faid  in  his  pulpit,  the  Lord 
of  Leicefter  is  a  'wicked  and  cruel  man,  and  an  enemy  to  the  reformation, 
adjudged  for  the  plaintiff.  2  Sid.  2i.  30.  Mich.  1657.  B.  R. 
Leicefter  (Ld.)  v.  Mandy. 

13.  My  lord  Abergavenny  fent  for  us,  and  put  fome  of  us  into  s.  C.  cited 
the  coal'-houfe,  and  Jbme  into  the  flocks,  and  me  into  his  houfe  called  per  cur. 
little  eafe^  adjudged  a£kionable.     Le.  336.    pi.  466.    cites  Lord  ^"''  *°* 
Abergavenny's  cafe. 

14.  Words  were,  my  lord  is  no  more  to  he  valued  than  the  dog  '-«▼;  »4** 
that  lies  there.  After  judgment  for  the  plaintiff  in  C.  B.  it  was  f^e^^^^j* 
aifigned  for  error  tliat  there  was  not  any  averment  that  a  dog  did  feemed  to 
lie  there;  befides  the  judgment  was  quod  fit  in  mifcricordia,  ^*»Jr-K**^*, 
when  it  fliould  be  quod  capiatur,  being  founded  on  a  ftatute.  Sed  JU)^c}cnf-** 
adjomatur.  Sid.  233.  pi.  35.  Mich.  16  Car.  2.  B.  R.  Frobce  bu  aito  ' 
V.  Ld.  Dorchefter.  »^»«  "^^^r 

frrt»r,  and 
like  to  another,  which  was  that  the  declaration  faid,  hs^t  faKa  6f  opprthritfa  terha  ef  h'lv,  erd  did  r't 
jay  *  mendacla^  or  faifa  novs^  but  to  thcfe  the  court  faid  nothing,  but  adjorr.atur  to  be  iMxu.vr  argue  J, 
But  in  the  mean  time  Proby  was  killed,  and  his  executors  paid  the  moncy^  as  the  mat^uia  told  the  re« 
porter.  •  See  pi.  it>r 

Sf 2  15.  There 
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Ai  where  i^.  There  is  a  difference  between  an  a£lion  on  the  ftatnte  it 
dvitUidla  fcandalis  magnatum,  and  a  common  a&ion  of  flander;  per  cur. 
J.  s.  a  fcr-  And  the  Ch.  J.  faid,  that  words  Jpoien  of  a  common  perfon  flwdl 
vant  of  the  ijg  taken  in  mitiori  fcnfu ;  but  in  the  cafe  of  a  noUeman  they  JIfall 
YmaT^D.  ^^^^^^  '«  ^*^  luorjl  fenfe  againft  him  who  fpokc  tiiem^  that  the 
vfbomije  honour  of  fuch  great  perfons  may  be  preferved.  Vent.  6o. 
•p/w^ii/.Hill-  ai  &  22  Car.  2.  B.  R.  in  cafe  of  Lord  Peterborough  r. 
"^JJT   Mordaunt.     . 

takfmypurfe,  ui  t^ioa  of  fcandalum  magoatum  Iici,  though  not  pofititely  fiud,  my   lord  B.  last 
after  him,  or  that  it  was  to  take  the  parfe  felonioufly;  which  laft,  though  in  cafe  tboeof  an  adinjk 
by  a  common  perfon  it  might  be  a  good  exception,  yet  otherwife  it  is  in  the  cafe  of  a  peer  ^  and  judg- 
ment for  the  plaintiff.     Lev.  177.  Mich«  ai  Car.  C.  B.  Lord  Peterborough  t.  Mordant— Vciiu 
59*  S.  C.  adjudged  for  the  plaintiff'. 

16.  The  foreman  of  a  grand  jury  in  Qicfliirc  faid  of  the  plain- 
tiff, he  is  a  tedious  ntatij  and  a  prcmoter  of  /edition  and  tedious  ad* 
firejfes ;  and  upon  a  motion  for  fpecial  bail  it  was  denied,  and  fo 
it  was  to  the  duke  of  Norfolk,  unlefs  path  made  of  the  wordt 
fpoken.  3  Mod.  21.  F^lfch.  36  Car.  2.  B.  R.  Earl  of  Maccles- 
field's cafe. 
«  Jo.  49*  17.  You  are  not  for  the  Jting^  hut  for  /edition  and  a  rommonweafth^ 

*  d^*d*f  "  ''"^  y  ^"^  ^^  ^'^  ^^'^  y^'^i  head  the  next  feffions  of  parliainent.  It 
Se^iaindff,  ^^  movcd  in  arrcft  of  judgment  that  the  ftatute  was  mifrecitedy 
and  the  the  words  whereof  are,  that  none  /hall  /peak  any  /candalous  words 
caufe^it  was  ^f  ^'^^^f  earlsy  *  &c.  the  jufiices  of  either  bench j  nor  of  any  ether  great 
after  a  ver*  ^^^i  &c.  but  thofc  words  (nor  of )  were  omitted  in  the  decla- 
jia ration,  which  runs  thus,  none  fhall  fpeak  any  f candalous  vnnrds  of 

Ax^\  «7»'.  ^"y  ^^^^f  ^^^^9  ^^'  JH/^'^^^  ^f  either  benches^  great  officers  if  the 

adjornatur.    kingdom^  fo  that  it  muft  be  conftrued  thus,  viz.  none  ihall  fpeak 

.*  L  549  J  ^^y  fcandalous  words  of  dukes,  earls,  being  great  ofBcers,  &c 

and  fo  the  plaintiff  muft  not  only  be  an  earl,  but  a  great  officer^ 

which  is  not  averred.     Sed  per  curiam,  this  is  a  general  law,  and 

need  not  be  recited ;  it  is  tnxe,  if  the  plaintiff  will  recite  a  fta- 

tute,  and  miftakes  1t  in  a  material  part,  it  is  incurable ;  but  if 

he  recites  truly  fo  much  as  will  maintain  his  adion,  though  he 

miftakes  the  reft,  it  will  not  make  his  declaration  ill ;  and  here 

the  plaintiff  recites,  that  none  (hall  fpeak  any  fcandalous  words  of 

an  earl,  which  is  enough  (he  being  an  earl)  to  entitle  him  to  an 

a£tion,  and  his  conclufion  is,  prout  per  eundum  adum  pJenius 

liquet.     2  Mod.  98.  Trin.  28  Car.  2.'  B.  R.  Ld.  Shaftftury  v. 

Ld.  Digby. 

«  Mod.  1 50-       18.  Words  were,  viz.  my  lord  Town/end  is  an  umjoorthy  per/on^ 

\  ^'  T^*^    ^^^  ^^"  things  again/l  law  and  rea/on  ;  upon  not  guilty  pleaded, 

nentsof  the  the  plaintiff  had  a  verdi£l,  and  4000 1,  damages ;  and  upon  a  mo- 

counfei,  and  tion  for  a  ncw  trial,  becaufe  of  the  exceffive  damages,  it  was  de- 

i?at!m  from  "^^^  ^Y  3  j^^g^*  ^g^^^^  Atkins  J.  becaufe  the  jury  arc  the  folc 
pag.  149.  to  judges  of  the  damages.  And  Atkins  J.  held  that  an  action  would 
i67.adjudg-  not  lie  for  thefe  words  ;  but  the  other  3  held  e  contraband  £6  the 
p?aStiff.'  plaintiff  had  judgment.  Mod.  232.  pi.  22.  Hill.  28  &  29  Car.  2. 
C.  B.  Lord  Townfcnd  v.  Hughes. 

20.  The 
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20.  The  defendant  faid  of  the  plaintiff,  the  earl  of  Pemhrole  Sir  Francis^ 
ii  of  fo  little  ejleeni  in  the  country^  that  no  matt  of  reputation  hath  any  ^^^  Marqui« 
efteem  for  him  ;  he  is  a  pitiful  fellotv^  and  notnan  will  take  his  word  of  Dorchcf- 

for  tnvo-pence  \  and  no  man  of  reputation  values  him  more  than  I  value  *^f^'*  '*|^*^» 

the  dirt  under  my  feet.     Rcfolvcd  per  cur.  that  the  words  are  ac-  "^^^^^  were 

tionable  upon  tne  ftatute,  thoueh  m  the  cafe  of  a  common  perfon  refoivcdtobc 

they  are  not  afl:ionable.     And  it  was  faid  per  Twifden,  that  if  a^'onabk 

words  be  fpoke  of  a  peer  of  the  reahn  that  are  aftionable  in  cafe  ftatutc,  vU. 

of  a  common  perfon,  the  peer  hath  his  eleBion  to  fue  upon  the  Jlatute  be  is  no  more 
orotherwije.     Freem.  Rep.  49.  pi.  58.  Mich.  1672.  C.  B.  Earl  of  'J,^,'^!^ 

Pembroke  v.  Staniel.  that  lies 

there,    lbU« 

21.  It  was  moved  for  leave  to  charge  M.  hemg prijbner  in  New-- 
gcte^  with  a  fcandalum  magnatum^  and  ac  etiam  billa  of  100/.  in 
order  to  hold  him  to  f^ecial  hail  for  faying  the  Z).  of  S.  was  a  cheat j 
and  had  cheated  the  ling  and  the  army.  Per  Holt,  this  being  a  poor 
man,  to  charge  him  thus  will  be  a  perpetual  imprifonment  to 
him,  and  fpecial  bail  has  been  often  demanded  in  thefe  aflions, 
yet  it  has  been  frequently  denied  ;  but  he  was  ordered  to  find  2 
that  would  fwear  themfelves  worth  25 1.  each,  and  himfelf  be 
bound  in  lool.  jzMod.  420.  Mich.  la  W.  3.  1700.  Duke 
Schomberg  v.  Murrey. 

22.  Go  fetch  your  lord  out,  G — d  d — n  him^  I  will  kill  him  ;  he  is 
a  villain^  and  a  villainous  rogue.  And  the  defendant  fpoke  other 
words,  viz.  he  is  a  fcrub  and  fcoundrel.  It  was  infiiled,  ift,  That 
the  plaintiff  ought  to  prove  himfelf  a  peer.     Sed  non  allocatur  ; 

for  in  his  declaration  he  *  names  himfelf  Lord  Vifcount  Falkland^  one  •  S«cpl.i«# 
of  the  peers  of  Great  Britain ;  and  it  he  was  not  fo,  the  defendant 
jhould  have  pleaded  the  mifnofmer  ;  but  by  pleading  in  bar,  he  ad- 
mits the  plaintiff  to  be  what  he  (lilcs  himfelf.  2dly,That  the  plain- 
tiff being  a  peer  of  Scotland^  was  not  intitled  to  an  a^lion  of  fcan^ 
dglum  magnatum  on  the  ftacute  2  R.  2.  5.  unlcfs  he  had  been  a 
peer  of  parliament  \  for  the  precedents  of  a£tions  of  this  nature 
are  vocem  &  locum  in  parliamento  haben',  &c.  Sed  non  allocatur, 
for  by  the  fattite  of  union  5  Ann.  8.  art.  23.  all  peers  of  Scot- 
land, after  the  uniop,  fhall  be  peers  of  Great  Britain,  and  have 
rank  and  precedency,  &c.  be  tried,  &c.  and  enjoy  all  privileges  [  550  ] 
as  peers  as  fully  as  the  peers  of  England  now  do,  or  hereafter  may 
cnjdy,  except  of  fitting  in  the  houfe  of  lords,  and  the  privileges 
depending  thereon,  and  particularly  the  right  of  fitting  on  the  trial 
of  peers.  Now  the  ilatute  2  R.  2.  5.  extends  to  other  nobles  and 
great  men  of  tlie  realm,  as  well  as  to  peers  of  parliament,  fo  that 
when  the  peers  of  Scotland  are  by  a£t  of  parliament  made  peers 
of  England  or  Great  Britain,  they  are  nobles  of  the  nalm  ;  and 
John  Beaumont,  who  was  created  vifcount  18  H.  6.  when  created 
noble,  though  by  a  new  title,  was  intitled  to  his  a£iion  on  this  fta-< 
tute ;  and  though  ibme  precedents  have  vocem  &  locum  in  par- 
Jiamento  haben',  it  is  not  neceffary.  Comyns  Rep.  439.  Midu 
7  Geo.  2*  in  the  exchequer,  Ld.  Faukland  v.  Phipps, 
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(M.  b.  6)     For  Slander  of  Title. 

t.    A    Renmwder^rmin  in  tail,  brought  aftion  on  the  cafe  againft 
"^^     B,  for  flandering  his  title,  in  canning  that  tenant  in  tail 

hadijfue  one  D.  ivho  is  alive.     Adjudged  that  the  a£lion  lay.    Ow. 

37.  Mich.   15  Eliz.  Blifs  T.  Stafford. 
%,  P.  Jcnk.        2.  If  a  Jlranger  fays  that  J.  S.  has  a  better  title  to  the  lands  than 
3 -"/!"/«'    '^^  temntin  poffeffton,  and  makes  no  pretence  of  title  to  himfelf,  an 
mij-.tje  rci    a<5lion  lies.     Mo.  1 88.  in  pi.  334.  Arg.  cites  it  as  adjudged  in  zo 
di.naadjt  Eliz.  Wildgoofc's  cafe. 

mil.  jurti-  ^ 


mertiu 


s.c.  cited  2^  Attorney  tells  his  client  in  private,  being  about  to  purchafe 
197.'  in  Jl. '  °f  J*  ^'  ^^^  ^^  '•'^^  heard  tkizX,  the  father  of  the  vendor  had  granted 
14.  uys  no-  a  rent  charge  out  of  the  land  in  fee.     Adjudged  quod  quer'  nil 

lornf  lid'   "P^^^'     ^^*  '^7'  P^'334-  ^^^^-  26  Eliz.  Johnfon  V.  Smith. 

client,  but  tba(  for  (uch  words  (poke  by  a  ftrajigcfy  a&ion  liei.-  1  S.  C.  cited  Ax;|^«  a  Le.  in* 
in  pi.  147. 

I  Rep.  177.       ^,  If  one  claims  a  title  to  himfelf  of  the  land  of  another,  as  if  B. 

may  v^s'tan-  P^Wiflies  that  he  has  a  leafe  of  Bl.  Acre  for  1000  years,  he  is  not 

difh  s.  c.  fubjeft  to  an  action  of  flander,  though  he  has  not  fuch  Icafc ;  for 

ched  and  ^j^jg  jg  his  own  title.     Jcnk.  247.'  in  pi.  36. 

S>  P*  ad* 

judged  and  affirmed  in  error.  Cro.  £.  34.  pi.  i.  Mich.  26  &  27  Eliz.  B.  R.  the  S.  C.  ad« 

j^dge^i  and  affirmed  in  error.— —Mo.  144.  pi.  287.  S.  C.  adjudged.  S.  C.  cited  Cro-  E. 

197.  in  pi.  1^.  Mo.  1S8.  in  pt.  334.  Arg.  S.  P.  cited  as  adjudged  in  10  EIix«  Wildgooie's 

cafe.  -S.  P*  agreed  by  all  thejuftccs.     Mo.  410.  pi.  55$.  Trin,  37  Eliz.  in  cafe  of  Peiiny- 

man  v.  Rawbanks.  Cro.  £.  427.  p].  2S.  S.  C.  and  S.  P.  agieed  therein.'  2  Roll.  Rep.  409. 
pi.  4v.  Trin.  14  Jac.  B.  R.  Lovet  v.  Wcller  S.  P,  where  the  plaintiiT  loft  the  felling  his  land  by 
leafon  of  the  words,  and  judgment  was  ftayed. 

3Le.  177.         J.  There  is  no  difference  whether  the  words  flandering  a  title 

i^n  to^t?dfnf  *  ^^  fP^'  ^^  ^^""^  /«/*(y  or  to  a  ftranger  ;  for  in  both  cafes  the  party  is 
flandered  fo  as  he  cannot  make  fale  or  exchange  of  his  lands, 
which  he  .was  in  treaty  to  do.  Per  Wray  J.  and  judgment  ac- 
cordinirly  for  the  plaintiiT.  ^  Lc.  112.  pi.  147.  Trin.  30  Eliz. 
B.  R,  Williams  v.  Linford. 

There  ought       ^,  i^  all  cafcs  whcn  one  intitles  a  ftranger,  it  is  not  atEiionable 

culJ  da-"'    unlcfs  it  be  fbcivn  that  fonie  damage  comes  to  the  proprietor  bj  it,  viz. 

ma^c  let       that  he  cannot  let  or  fell  it,  &c.     Per  Wray  Ch.  J»     Cro.  E.  197. 

forth;  and    ^!^  ^i.  32  &  33  EHz.  B. R.  in  pi.  14, 

the  faying  D  OJ  .     r         t 

that  they  were  fpoken  falfo  &  roalitiore  is  not  fufficlent,  but  a  ^ommunicatioii  of  iclling,  &r.  IhoiaU 

*  appear  i  for  ihcre  muft  be  both  damnum  &  injuria.     Sty,   169.176.  Mich.   164.9,  6.  R«    Caiie  v. 

Goiding. And  in  iVttirg  forth  a  communication  of  iaie,  it  fhould  be  particularly  expoBfled  to  whom 

the  fae  was  to  be  made.     Falm.  529.  Pafch.  4  Car.  B.  R«  Hvwoodv.  Lowt. 

•fS5«J 

Cro.K.  ir,6.       -y,  Aftion  upon  the  cafe,  the  plaintiiF  declared  that  he  was  in 

adjudged  jbr  ccmmunicaUon  to  detnife  the  manor  and  caftle  of,  &c.  at  fo  much 
thep.aiiiLiff.  rent  to  R.  E.  and  that  the  defendant,  pnemiflbrum  non  igndt^, 
—  s.  C.     fjij j^  /  j^f^yg  a  if^Jg  of  ffjg  Jald  cciftle  and  manor  of  //•  for  99  years,^ 

161  162.'      and  publifhed  a  demtfe  to  be  made  by  one  feifed  of  the  fame  before  the 

fiai/aiff*s 


▼erbis. 
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plaintiff* s  purchafe  thereof ^  to  E.  D.  her  hujhand^  and  offered  to  fill 
tty  uhi  revera  the  defendant  knew  it  to  be  forged ;  by  reafon  where- 
of the  faid  R.  £.  did  not  proceed  to  accept  of  the  faid  leafc.  Re« 
folved,  that  aAion  lies,  becaufe  the  count  alleges  that  the  de- 
fendant knew  of  the  communication  of  making  a  leafe  to  R.  £• 
and  alfo  that  the  leafe  was  forged,  and  yet  againft  her  own  know- 
ledge had  affirmed  that  it  was  a  good  and  true  leafe,  whereby  the 
plaintiff  was  defeated  of  his  bargain,  4  Rep*  18.  a.  b.  pi.  14, 
Mich.  32  &  33  £liz.  Gerard  v.  Dickenfon. 

8.  If  J.  S.  bath  land  by  defcenty  and  fells  it  to  J.  D.  and  he 
offers  to  fell  it  to  B.  and  one  faith  to  C.  in  common  difcourfe^  that  J, 
o.  //  a  baftard^  and  this  cometh  to  the  ears  of  B.  yet  J.  D.  fliall  have 
no  a£lion  j  for  it  was  not  fpoken  direiily  to  /lander  the  title  of  J.  D» 
but  oblique  this  is  no  flander ;  but  if  he  had  faid  to  B.  take  heed 
bow  you  buy  the  landy  for  J.  S.  was  a  bajfard^  a£^ion  lieth  ;  for  it 
Vas  dire£lly  fpoken  to  that  purpofc  to  flander  the  title.  Cro.  £• 
346.  per  Popham  Ch.  J.  Mich.  36  &  37  Eliz.  B.  R.  in 
pL  17. 

9.  Plaintiff  declared  that  W.  B.  brother  of  the  defendant,  had 
married  one  J.  who  died,  and  after  the  plaintiff  married  her,  and 
M^hereas  the  plaintiff  and  the  faid  J.  (innuendo  his  wife)  as  in  her 
flight ^  were  feifed  of  certain  lands^  as  well  freehold  as  copyhold,  and 
of  the  freehpld  had  levied  a  fine  to  the  plaintiff  and  his  heirs ^  who 
offered  to  fell  the  landi^  for  the  payment  of  his  debts j  to  J.  S,  The 
defendant  faid,  fhe  (innuendo  the  wife  of  the  plaintiff)  was  never 
laiuful  wfe  of  my  brother  W.  B,  for  fhe  was  married  before  to  one 
N,  K.  who  is  yet  alivCy  which  marriage  is  fully  to  be^  and  hath  aU 
ready  been  as  fully ^  proved  as  any  other  marriage  can  be  proved ;  and 
by  reafon  of  thefe  words,  none  would  buy  the  lands.  Gawdy  and 
Clench  conceived  that  the  a£^ion  lies  \  for  it  is  brought  for  flan- 
dering  his  title,  and  not  his  perfon,  and  the  law  intends  it  was  a 
good  marriage  with  K.  and  that  no  divorce  was,  except  the  con- 
trary be  {hewed.  But  Fenner  e  contra,  and  that  the  aftion  lie$ 
not  oy  the  prejudice  of  the  fale.  Popham  faid  that  all  tlie  words 
might  be  true,  and  yet  (he  might  be  the  lawful  wife  of  the  plains 
tiff}  for  it  may  be  fhe  was  pre-con drafted  to  the  plairitifi>  and 
afterwards  married  K.  and  then  to  W.  B.  and  then  divorced  from 
K.  and  married  to  the  plaintiff.  Adjornatur.  Cro.  £.  346.  pK 
17.  Mich.  36  &  37  Eliz.  B.  R.  Bold  v.  Bacon. 

10.  In  cafe  for  Sander  of  title,  the  plaintiff  need  notfhew  what 
eflate  he  had  therein  }  for  his  feifin  of  any  eftate  is  fufficiont  \  per 
tot.  cur.  Cro.  £.  419,  pi.  14.  Mich.  37  &  38  Eliz.  B.  R. 
Marvin  v.  Maynard. 

11.  Aftion  for  flandering  his  title,  for  that  he  faid  to  J.  S.  ^g'*'^P'' 
who  was  in  fpeech  to  buy  the  plaintiff's  land,  /  hiow  one  who  hath  pLham  * 
ivoo  leafes  of  his  land^  who  luill  not  part  with  them  at  any  rtifonable  aiked^  wh«- 
rate^  ubt  revera  there  was  no  fuch  leafe.  ^  The  ddtrnXxatjufiified  {j^^"f"*j^^*' 
by  two  feveral parol  leafes  made  to  himfelf  It  was  the  opinion  of  words,  pur- 
thc  juftices,  that  the  words,  cs  they  are  fpoken,  fliall  not  be  in-  porting  thit 
jeQdaJjlc  of  himfelf,  but  of  fome  other  perfon,  and  imports  a  ^^^^'[^[^^J' 

S  f  4  ^  flander  j     **      *  ^ 
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he  could  af.    (lander  \  and  the  juJUJicatlon  after  jball  not  take  away  the  aBiom 

Vx^ltf^r  ^''"^^'^  ^^*  ^'^^'^  ^'fi''^'  ^"^  adjudged  for  the  plaintiff,  but  •  Fen- 
•P^y'ing  it  ncr  e  contra.  Cro.  E.  427.  pi.  28.  Mich.  37  &  38  Eliz.  B.  R. 
to  himfdf     Fenniman  v.  Rabanks. 

forh's  jufti- 

/iotiun  ;  jni  he  held  that  he  could  not ;  but  Gawdy  and  Fenner  hdd  diat  he  ou^ht;  to  which  Pop* 

h^ffi  leplicd^  thac  then  no  man  Cwuld  ever  have  an  a^ion  for  Ilandering  hU  title. 

1 2.  A.  has  no  title  to  Upton^  innuendo  Upton-Grej.  Held  that 
the  inmiendo  fufficicntly  (V:rvcs  to  fliew  his  intent,  what  he  meant 
in  naming  Upton ;  for  it  is  ufually  known  without  the  addition^ 
5nd  might  be  called  fo^  wherefore  the  innuendo  (lands  well  with 
his  fpeaking  j  but  if  without  the  innuendo  it  could  not  by  any  in- 
tendment be  taken  fo,  it  might  have  been  otherwife.  And  in  ac- 
tion on  the  cafe  for  thofe  words,  judgment  pro  quer.  Cro.  £.  419. 
Mich.  37  &  38  Eliz.  B.  R.  Marvin  v.  Maynard. 

J3.  //<•  had  rather  buy  the  title  of  B.  (who  was  the  plaintiff's 
younger  brother)  than  Oh  title  of  the  plaintiff  i  and  further  fays,  he 
had  /ecu  an  indenture  to  lead  the  ufe  of  a  fuiei  whereby  appeared  that 
the  plaintiff  h::ino  authority  to  fell  the  land.  Not  action  able,  Tclv. 
80,  Mich.  3  Jac.  B,  R.  Crufli  v.  Crulh, 

•  14.  Thy  brother  was  a  fooly  and  was  never  hrn  to  do  bimfelf  any 
goody  for  that  he  could  not  hold  his  hand  from  ratifying  bis  father's 
will;  notwithfanditig  I  have  that  to  fbew  in  my  houfe^  that  if  his 
heir,  El,  G.  do  not  any  fuch  a3  as  her  father  has  done^  it  fball  bring 
"  her  to  inherit  *Titflcy,  The  plaintiff  alleged,  that  he  had  an  inten- 
tion to  make  a  jointure  to  his  wife,  &c.  But  adjudged  the  words 
would  not  bear  a£lion,  the  plaintiff  not  having  laid  that  he  was 
^bout  to  fell  it,  or  had  entered  into  bond  to  m^e  a  jointure,  and 
by  reafon  of  thofe  words  it  woidd  not  be  accepted.  Telv.  88* 
Pafch.  4  Jac.  B.  R.  Sir  Tho.  Grefliam  v.  Grinfley. 

15.  The  earl  of  A.  gave  a  manor  to  the  plaintiff  in  tail.    The 
'defendant  was  a  copyhold  tenant  of  an  houfc,  and  lands  held  of 

the  faid  manor  for  life ;  and  the  plaintiff  being  in  treaty  to  make 
a  Icafe  to  P.  for  500I.  to  commence  after  the  defendant's  death, 
the  dcfcndunt  faid,  the  late  carl  of  A.  made  a  leafe  of  my  tenement 
to  one  S,  for  60  years y  to  btgin  after  my  cuRomary  efiate  ended j  and  the 
fame  is  a  good  leafe ;  by  reafon  whereof  P.  nor  any  other,  would 
not  give  him  lol.  to  make  a  leafe.     The  defendant  juftified,  that 
the  earl  of  A.  before  the  gift,  made  fuch  » leafe  toS.  for  60  years^ 
and  that  S.  conveyed  it  to  him.   Refolved  by  tlie  court,  tlxc  words 
fii.:Jl  be  taken  in  the  word  fcnfe,  according  to  his  intent,  which 
ho  fpake  when  he  affirmed  it  to  be  a  good  leafe.     And  the  words 
tiicmfclves  imply,  that  he  fpake  them  to  countenance  the  title 
+  S.  P.  per  ^^  ^  ftrangcr,  which  is  not  lawful ;  and  f  now  he  cannot  excufe 
3.  jufiicss.     himfelf,  when  at  the  firft  the  words  did  not  import  fo  much,  and 
Palm.  531.    \^q  cometh  too  late  now  to  juftify.     It  was  adjudged  for  the  plain- 
ci'.'^B.^R.  ^iff-     Cro.  J.  163.  pf.  18.  Pafch.  5  Jac.  B.  R.    Earl  of  North- 
umberland V.  Birt. 

16.  In  an  aclion  on  the  cafe,  for  calling  the  plaintiff  baftard, 
the  plaintiff  fet  forth  that  his  grandfather  was  tenant  in  tail  of 
lands,  witli  divers  remainders  over  \  that  his  father  was  die  iffue 

in 
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in  tail,  and  that  he  was  his  youngeft  fon;  and  that  W.  IL  was 
about  purchafing  the  land,  and  olFered  him  a  fum  of  money  for 
his  title,  and  to  join  in  the  conveyance;  but  afterwards,  by 
reafon  of  fpeaking  thofe  words,  he  refufed  to  give  him  any  thing. 
After  judgment  for  the  phintifF,  error  was  afligned,  that  tlie 
plaintiff  hath  not  ajfigned  any  Jpedal  lofs^  for  upon  his  own  Slew- 
ing he  had  no  prefcnt  title.  But  adjudged,  that  though  he  had 
not  a  prefent  title,  yet  it  appears  that  by  poffibility  he  might  in- 
herit the  eftate  tail ;  and  being  offered  money  for  that  poffibility 
to  join  in  the  conveyance,  he  had  a  prefent  hfs  and  damage  by 
fpeaking  thofe  words,  and  in  futuro  he  might  receive  prejudice  [  rt'x  "J 
thereby,  in  cafe  he  was  to  claim  any  land  by  defcent.  So  the 
judgment  was  affirmed.  Cro.  J.  213.  pi.  6.  Mich.  6  Jac.  B.  R. 
Vaughan  v.  Ellis* 

1 7.  The  plaintiff  had  lands  by  defcent^  part  whereof  he  intended  Roll,  Rep. 
to  fettle  on  his  fon,  and  to  make  a  leafe  of  other  part ;    and  to  ^44*  pi-  «• 
fruftrate  h^  intent,  the  defendant  fnid  thai  he  (the  plaintiff)  had  fitdi^y's  <* 
no  more  right  to  the  land  than  a  Jl  ranger.     Not  a£t  ion  able,  becaufe  adjudged' 
lie  had  an  intent  to  fettle  the  land,  which  might  be  fecret,  he  *f ***?  ^^ 
ihould  have  (hewn  that  he  was  in  communication  to  fettle  it,  j  BuIiJ'* 
or  make  leafes ;  fo  that  there  is  no  fufficient  caufe  of  lofs.     And  s.  c.  id- 
adjudged  for  the  defendant,  notwithlUnding  the  precedents  in  J"<*gf<l»c. 
the  new  Book  of  Entries,  fol.  55.     Cro.  J.  397.  pi.  3.  Pafch.  ***  "'*^' 
14  Jac.  B.  R.  Smead  v.  Badley. 

18.  E.  the  plaintiff  had  lands  by  defcent,  and  the  defendant  2  Roll.  Rep, 
fpeaking  of  his  wife  faid,  Jhall  ElborougUs  ivifeftt  above  my  wife  ?  *48.  S.  C. 
he  is  but  a  hafiard.     All  the  court,  prseter  Doderidge,  held  that  abien^Do. 

thefe  words  in  themfelves  are  fcandalous,  and  dangerous  to  caufe  deridgc. 

his  inheritance  to  be  queftioned ;    and  fo  the  plaintiff  had  laid  it  ^J^*  *99« 
in  his  declaration,  that  he  was  put  to  great  charges  to  defend  it.  jjjg^  \Z  ^ 
But  Doderidge  ftrongly  e  contra,  that  neither  the  words  them-  jurtkes  for 
felves,  nor  the  manner  of  fpeaking  them,  do  import  any  Qander,  ^^  piaiotit 
but  obliquely  \    and  the  allegation  of  the  plaintiff  fhail  not  help 

them.     But  by  the  other  3  ;  the  plaintiff  had  judgment.     Cro.  J. 
642.  pi.  2.  Mich.  20  Jac.  B.  R.  Elborow  v.  Allen. 

19.  If  I  have  colour  of  title  to  land,  and  I  fay  to  another, 
I  have  better  title  to  the  land  than  you,  yet  an  a£tion  will 
not  lie  againft  me,  though  my  title  be  not  fo  good  as  the 
title  of  the  other  is  \  per  Roll  Ch.  J.  nota.  Sty.  4x4.  Hill.  1654. 
Anon. 

20.  In  cafe  for  fcandal  of  title,  it  was  agreed  that  the  defendant  t 
claimed  tithf  yet  if  it  be  found  by  verdiH  to  be  done  malitiofe,  the 
action  lies  ;   but  if  upon  the  evidence  any  probable  caufe  (f  claim 
appeared,   it  ought  not  to  be  found   malitiofe.     3  Keb.  141. 

pi.  II.  Pafch.  25  Car.  2.  B.  R.  Goulding  v.  Herring. 

21.  M.  hath  mortgaged  all  his  lands  for  100/.  and  has  no  power  Freem.Rep» 
to  fell  or  let  the  fame*     And  becaufe  no  fpecial  damage,  nor  par-  ^74*  ?}• 
ticular    colloquium  was  laid   of  a  treaty  to   fell  them  to  any  2^dut«*^" 
perfon  certain,  but  only  in  general,  that  he  intended  to  fell  it  to  urged  that 
any  that  vfould  buy.  which  is  too  generalt  the  judgment  was  «*»«'*!*  word* 
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ibie.  It  was  ftayed.     J  Kcb.  153.  pi.  27.  Pafch.  25  Car.  2.  C.  B.  Mannm^ 

that  theft      ^"^^  Avery. 

Audi  haTC  rtUtioo  to  the  firft.    And  jodgment  fof  the  defenduitj  niii. 

22.  /  have  a  furrender  of  the  lands  of  B.  and  intend  to  fue  far 
the  fame  ^  and  th&  plaintiff  has  no  title*  Adjudged  for  the  defendant 
nifiy  &c.  becaufe  the  defendant  claims  title  himfelf,  and  ib  the 
plaintifF  hath  none.  3  Keb.  744.  pi.  10.  Pafch.  29  Car.  2« 
B.  Cock  V.  Heathcock. 


C  554  ]   (N.  b)     Nufance.     [In  what  Cafes  Aaion  fur  Ic 
Foi.  88.      Cafe  will  lie  for  a  Nufaiice,  and  againft  whom.] 


Cio.£.664.  [i.   tF  a  man  be  di/lurhed  from  going  in  a  common  highway^  or 
pi.  14.  S.C.  *   if  a  ditch  be  made  acrofs  the  way,  fo  that  he  cannot  pafsy 

him,  gVw-    ^'  ^^//  not  have  an,  adion  upon  the  cafe  for  this  for  the  multi-^ 


yet 


djr,  and  Fen.  plicity  of  fuits ;  for  if  he  may,  every  man  may  have  fuch  a&ion  \ 
J*'^**.^  and  the  law  has  provided  another  proper  remedy  ^or  this  common 
a  fpecial  nufancc,  viz.  a  prefentment  in  the  leet  or  turn,  Co.  Lit.  56, 
grief  ihewn  where  is  cited  Trin.  41  £liz.  B.  R.  between  Fineux  and  Ho* 
by  the  plain-  v^j^oN  refolved.] 

tjft  the  ac-  J 

tion  lies  not)   but  Clench  e  contra,  for  the  ftoppiog  It  is  a  fpecial  prtjadtce  to  the  plaintilTi  that  be 

cannot  ge  that  way,  and  fo  reafonable  that  he  fliould  maintain  the  adiion.     Sed  adjocnahir.  ■ 

Mo.   180.  pi.  321.  Pafch.  26  Elia.  S.  P.  accordingly.  Br.  A^ion  fur  le  Cale,  pi.  6.  cites 

%f  H.  8.  26,  27.  S.  p.  by  Baldwin  Ch.   ].  accordingly;    bat  by  Fitaherbert  J.    where  one  haa 

greater  damage  than  another,  as  in  the  cafe  put  by  Baldwin  of  ftopping  a  highway,  fo  tiiat  1  cannot 

go  from  my  houfc  to  my  dofe,  1  ihail  have  an  aftion.  Br.  Nufance,  pi.  i.  cites  S.  C. 

S.  C.  cited  by  Mount^guc  Ch.  J.     2  Roll*  Rep.  4.    And  that  for  a  common  nufance  none  ihall  haic 

a  particular  adion,  cites  33  H.  6.  s6.— S.  P.  9  Rep.  1 13.  a.  accordingly  per  cur.  Arg. 

I  Salic.  i6.  pi.  7.  Trin.  11  W.  3.  B.  H.  in  the  cafe  of  Wefon  v.  Moore,  fays  all  the  cowt  agreed, 
that  vhhere  an  afiion  arifes  from  a  public k  nufance,  there  muft  be  a  fpecial  damage,  becaufe  he  that 
did  the  nufance  is  puniiHable  at  the  fuit  of  the  publick ;  and  to  allow  all  private  pcrfom  their  aftioas, 
without  fpecial  damagCi  would  create  an  endkfi  multiplicity  of  fuits. 

Cro.  J.446.  ^2.  If  a  man  puts  logs  of  wood  fparftm  in  a  highway,  andfuffers 
j^cUc^'.r!  '^^'  '^  continue  there  for  two  months,  or  other  fuch  long  time^ 
Fowler  v.  '  though  a  man  may  with  great  care,  and  in  the  day,  pafs  fafely, 
Sanders,  y^^  jf  \  jjje  in  the  way,  not  perceiving  the  logs,  and  my  horfe 
fudJdf  and  ft^mblcs  upon  thc  logs,  whereby  he  falls  and  throws  me,  by 
feemstobe  which  means  I  receive  any  damage,  (fcilicet,  feveral  wounds, 
s«  ^'"T"  as  thc  cafe  was)  I  may  have  an  action  upon  the  cafe.againft  him 
49.**cites*^'  for  this  fpecial  damage  received,  though  this  laying'  of  logs  in 
Fuller  V.  the  way  bc  a  common  liufance.  HUl.  15  Jac.  B.  R.  adjudged 
Saunders,      between ] 

S.  C.  ad-  -^ 

judged.  S.  C.  .cited  Cro.  J.  491.  See  tit.  Nufance  (B)  pi.  i.  S.  C. 

If  a  man  lays  logt  of  timber  in  the  highway  aJjoinhg  to  hh  houfe,  by  which  the  cart  ofooc  mu  over* 
thrown,  this  is  not  nufance ;  but  the  plainciflF  ihall  recover  in  adion  on  the  cafe.  2  RolL  Rep.  49. 
cites  it  fo  refolved  in  the  cafe  of  Fuller  v.  Sanders,  in  B.  R.  about  14  Jac. 

For  general  nufance  every  particolar  man  (hall  not  have  atinnt  oolefs  he  hnj^eei^i  fr^aJiet ;  Wt 
every  man  may  ahate  it» 

But  for  partiiular  nufance  a  man  may  have  his  aflion,  and  by  this  means  abate  the  nttiince,  and 
recover  damages,  or  may  abate  it.  Jo.  2X2.  {cr  3  jufticcs,  Falch.  6  Qvt  Bt  R^  Id  caic  of"* Jame^ 
ir.  Hayward. 

C3-^ 
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[^3.  So  if  a  man  makes  a  ditch  overthwart  a  comtnon  higbnuaj^  Cro.E.664» 
whereby  my  horfe  falls  into  the  ditch,  or  if  I  have  any  other  £V.^pf '^1 
particular  or  fptcial  damage^  I  may  have  an  a£lion  upon  the  cafe  mitted  per 
for  it,     Co.  Litt.  56.  where  is  cited  Trin.  41  Eliz.  B.  R.  be-  cur.-— ^ 
twcen  FiNEUX  and  Hovenden,  refolvcd.]  5»°«'p*fchl 

a6  Eti^.  S.  P*  admitted  per  cur Br.  Aflion  fur  le  Cafe,  pi.  6.  citei  26  H.  8.  261  27.  S.  P. 

^corduigly. Br.  Nufance,  pi.  i.  cites  S.  C.^— -Vaugh.  341.  S.  P.  by  Vaughan  Ch.  J.  ao^ 

cordingiy,  Arg.  and  S.  C.  cited  in  nurg. 

MThere  the  party  grieved  has  received  fome  fpe:ht  Jama  ft  by  it,  ar  can  have  no  vtber  remedy^  an  ac- 
tion lies*     Adimitted.     Carth.  193.  Trio.  3'  W.  &  M.  B.  R.  in  cafe  of  i'ain  ▼•  Partrtch. 

[4.  If  A.  feifed  of  a  wade  adjacent  to  a  highway,  digs  a  pit  ^\,  SSSl 
in  tie  wa/le  within  36  foot  of  the  /aid  way^  and  the  mare  of  B*  Cio.  J.  158. 
ef capes  into  *  the  f aid  ivaftey  and  falls  into  the  faid  pity  and  there  diis^  idjud«d*^* 
yet  B.  {hall  not  have  any  a£lion  againd  A.  becaufe  the  making  of  upon  thede- 
the  pit  in  the  wafte,  and  not  in  the  highway,  was  not  any  wrong  c'*«tion, 
to  B.  but  it  was  the  default  of  B.  himfclf  that  his  marc  efcapcd  *he  mdia** 
into  the   wafte.     Fafch.  5  Jac.    B.  R.  between   Blithe   and  that  the  bfii 

TofHAM,   afliudccd.]  Aould  abate; 

,  for  when  the 

roare  was  ftraying,  and  he  (hewt  not  any  right  why  his  mare  (hould  be  in  the  faid  common,  it  was  no 
wrong  to  bim,  an4  though  his  mare  fell  in  he  has  no  j«medy,  ^nd  ib  it  is  damnum  abfque  injuria* 
■  I       S.  P.'  Arg.  Vent.  295. 

f5.  If  a  man  digs  a  ditch  in  the  hlghnvay^  into  which  my  fervant  ^Bnlft.jj^, 
falls,  and  bfieais  his  thigh,  by  which  I  lofe  his  fervice  for  a  long  q\^/  ^^  . 
time,  I  fhall  have  an  a£lion  upon  the  cafe  againft  him  for  this  agreed  per 
lofs  of  fervicc.     Hilf.  12  Jac.  B.  R    in  Everard  and  Hopkin's  ^'^f-  ^«'  »a 
CASE,  per  curiam,]  obiter'.—- 

S.  p.  ^rced  by  Colce,  Crooke,  and  Doderidge.     Roll.  Rep.  124.  pi.  6.  in  S.  ^  (p,  ^y 

pi.  5.  S.  C.  but  not  b.  P.  ■  ' 

In  cafe  for  digging  a  pit  in  the  highway,  f>er  qifod  J.  S.  for  wbofi  life  the  pjatntiff  bad  a  haf-^  felt 
therein  arJ  'was  dnicrndf  it  was  ooubttul  if  this  acUoi)  jjes.  Cited  by  Windham  j.  Keb.  84.7. 
Hill.  16  &  17  Car-  2.  B.  R.  in  pU  44.  j  ts 

[6.  If  A.  be  owner  of  an  inn  in  D.  and  B.  has  a  houfe  next  Cro.  c.510, 
adjoining  tliereto,  and  B.  in  a  room  in  his  houfc  next  to  the  inn  H'.  'j  ^'  ^* 
ere£ls  a  furnace^    in  ivhich  he   melts  flinking  tallo^^v  and  Jlinking  the  plaintiff; 

greaves f  by  reafon  of  the  ill  fmell  nvhereofthe  guejls  of  the  inn  for" See  tit. 

bear^to  come  thither,  to  the  damage  of  the  inn-keeper,  A.  the  l^cf^" 
ipn-keeper  ihall  have  an  aftion  upon  the  cafe  againft  B.  for  this  and  the  notes 
i|ufance.     Mich.  14  Car.  B.  R.  between  Morly,  inn-keeper  of  t^«c. 
the  George  in  Bafingftoke,  and  Pragnel,  adjudged  per  cur.  this 
being  moved  in  arreft  of  judgment ;    and  in  truth,  upon  the 
evidence,  it  appeared  that  Ac  defendant  was  a  chandler;  and  he 
melted  it  for  the  ufe  of  his  trade.     But  there  it  was  proved  that 
his  tallow  and  greaves  was  not  like  the  tallow  and  greaves  of  ether 
chandlers  g    for  this  is  a  nufance  to  the  whole  town,  and  fo  pre- 
iented  at  the  leet ;   and  the  reafon  of  the  nufance  was,  becaufe 
he  kept  the  greaves  fo  long  before  he  melted  it,  that  it  ftunk, 
and  bad  fuch  an  ill  fmell.    But  this  queftion  whether  it  lay  againft  j—    -_ 
a  chandler  *  came  not  in  queftion  in  the  king's  bench,  becaufe    *  Foi.  89. 
it  did  net  appear  in  the  declaration  that  he  was  a  chandler,     Intratur 
14  Car.  Rot.  549.  Trin.  8  Hen.  4.  Rot.  57.  Williclmus  Mil- 
burn  recuperet  p^r  jura^m  per  billam  fuam  in  qua  queritur  verfus 
^    '  .    •    ••  •       '      '  Johanncm 
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Johannem  Cutting,  cook,  de  eo  quod  ipfe  Johannes  apud  Weft* 
f  See  (P.  monafteiium  f  vendebat  diSlo  Wiliielm  unum  caponem  pi/lum  corrupt 
h)  pi.  2.  tibiUm  bf  i'tcalefafium^  qui  capo  aflatus  per  4  dies  in  hofpitio  do- 
Anaaion  nil ni  regis,  &  iterum  calefa£ius,  &  piftus  extitit,  ^  ^1^ /)2^^tf«s» 
lies  againft  ed'tt^  vomitum  horribiierttfecitj  ita  quod  infirmabatur  per  1.  Jepiinuamty 
ihf/o^er,  recuperat  inquam  20 s.  pro  damnis.  (And  I  have  b^en  informed 
wj^"  ]l  ihtte-.  ^^^  i^  appears  upon  the  record  at  large,  that  the  juftices  increafcd 
fit  fi  ar-     the  damages.)] 

rufted  tbt 

ntioter,  tbitt  tbt  tenaati  iepartti*     Arg.  Hutt.  136*  cites  13  H.  7.  x6. 

S.ee  tit.  Nn-'  .  [y.  In  an  a£lion  upon  the  cafe,  if  the  plaintilF  declaret  that 
iS'totuni.  vhereas  he  was  poflcifed  of  a  clofe  called  D.  and  the  defendant 
Cah^  iot  pofTefled  of  another  clofe  called  S.  neict  adjoining  to  the  plaintiff's 
that  be  wa«  clofe,  the  defendant  malicioufly  intending  to  deprive  the  plaintiff 
houfeaod  *  ^^  ^^^  profit  of  his  clofc,  maintained  a  hovfe  for  feveral  yean 
prden  lor  before  ere£led  upon  his  clofe  ;  and  for  one  year  before  the  a£tion 
*«*  )"^»  brought  ufcd  this  houfe  for  a  fmclflng^houfe  for  leady  and  the 
UnLntbJing  chimncy  of  the  faid  houfe  fo  exaltavit,  and  for  the  faid  year  fo 
a  kutcbtr  h»d  continuavit,  that  by  the  exaltation  and  continuation  thereof  the 
\tT^^lj  ^^^^^  afcended  out  of  the  faid  chimney  per  vim  ventorium  upon 
yJdntaxaA-.  ^^^  clofc  of  the  defendant  afflatur  &  diffipatur  fo  that  by  fuch  ufc 
joining  to  the  \  of  the  faid  fmelting-houfc   and  chimney,   and  continuatioa 

'wdlil^that  ^^'^^^f*   ^^^  '*'  &^^fi  ^"^  ^^^  /  ^*^  Pl^^^^^iff  ^  *'^   faid  clofe 

the  defen-  growing  and  beings  Jo  fuffocaia^  corruptoy  ts^  putrida  fuerunt^  with 

dantcxaltea  thc  fumc  (fcilicct  fmokc)  of  the  faid  chimney,  out  of  the  faid 

JjU^y**^'  chimncy  coming,  that  by  reafon  thereof  the  plaintjjff' hzd  lofi  all 

dit.b  wbere-  ^^^^  S^^f^  ^"^  wood  of  his  faid  clofe  there  growing,  and  alfo  had  loft 

hy  be  convty-  2  horfes  and  I  anvy  that  were  depajtwing  in  the  faid  clofe ,-    though 

«[d  oftawtrc  ^^^^  ^^  *  lawful  trade,  and  for  the  benefit  of  the  commonwealth, 
tbefhintiff's  and  neceiTary,  yet  the  a£li6n  lies;   for  he  ought  to  ufe  it  in  wq/ie 

iard<n.  places  and  great  commons^  remtfte  from  inclofuresy  fo  that  no  lofs  or 

^uuS  plead-  ^^"^^gc  might  arifc  thereby  to  the  proprietors  of  lands  adjoining 

ed,  it  was  thcrcto  \    though  1  objedcd  that  in  fuch  wafte  places  other  men 
found  for  the  have  common  for  cattle,  that  may  be  prejudiced  thereby  alfo. 

b«t"juJg-  Mich,  15  Car.  B.  R.  between  Poynton  and  Gill,  adjudged 

ipent  was  per  Joncs  &  Barkly,  no  other  of  the  judges  being  prefent,  this 

arretted  for  niattcr  being  moved  in  arreft  of  judgment,  after  a  vcrdift  for 

l^'Z^iht  the  plaintiff.     Intratur  Hill.  14  Car.  Rot.  648.] 

writ  and  the 

declaration.     Cro.  £.  Sir..  Pafch.  43  £liz.  C.  B.  Norton  v.  Palmer. 

An  a^on  on  the  cafe  for  enfling  a  tan  fat ^  with  averment  of  corrupting  the  air  aad  watsr,  to  thft 
annoyance  of  the  plainiiff  j  and  after  verdiA  adjudged  for  the  plaintiff.  Hutt.  136.  Arg.  cites  5  Jac* 
Smith  V.  Mopbam. 

t  [556] 

See  tit.  [8.  If  a  copyholder  by  the  cuftom  of  a  manor  has  ufed  to  have 

fA?&°°*'  common  for  all  his  cattle,  levant  and  couchant,  upon  his  cufto- 
So  in  cafe  mary  tenement  in  a  certain  place  parcel  of  the  manor,  and  a 
for  a  ftran-  flranger  dig^  tuffs  there^  and  carries  them  awayy  per  quod  his  common 
^^  'in'fSc'^  w  impaired^  an  a£tion  upon  the  cafe  lies,  declaring  that  the  de^ 
land  where  fendant  dug  fo  many  turfs  there^  and  them  with  his  horfes  and  cartf 
the  plaintiff  her  bam  tunc  isl"  ibidem  crefceritem  pedibus  dmbulanda  isf  conadcamk 


^aionsf  [Nufance.]  SS^ 

from  the  place  afore  faid  mi^ius  rite  ceperit  to*  abcarriaint  per  quod  ^^^  *«"- 
querens  commimiam  fuam  pradiclam  pro  averiis  fuisy  &c.    in  tarn  ^r"yj„*" 
€implo  isf  heneficiali   modoy  prout  preantea  habuitj    &c.    habere  non  away  the 
potuit ;    this  is  a  good  declaration,  though  the  commoner  cannot  ^y^  o»«f 
have  any  damage  for  the  talcing  and  carrying  away  of  the  turf,  ^011^^ 
yet  the  coming  upon  the  land  with  his  horfes  and  carts  to  carry  quoa  he 
them,  is  a  prejudice  to  the  common,  and  there  per  quod  his  coujdnot 
common  is  impaired^  is  the  caufe  of  the  aiiion^  and  the  carrying  and  amplomodo! 
taking  them  is  a  means  of  the  impairing  thereof.     Mich.  9  Car.  &c.  adjudg- 
B.  R.   between  Terry   and   Goodier,    adjudged,   this  being  ^^f^.^ 
moved  in  arreil  of  judgment  upon  fuch  a  declaration^  the  da^  c!  B.^  and 
mages  being  ifitire.     Intratur  Trin.  9  Car.  Rot.  49.]  affirmed  ia 

B.  R.  by 

3Jufticet;  but  Haughton  e  contra.  Godb.  343.  pK  437.  Trin.  21  Tac.  B.  R.  Bullen  v.  Sheen. 
a  RoU.  Rep.  30S.  Shean  ▼.  BuUen,  S.  C.  adjomatur.  Ibid.  344.  adjudged  in  B.  R. 

by  3  juftices ;  and  fays  that  Ley  Ch.  J.  and  Doderidg^e  took  a  difference  bHwten  trefpafs  and  treffafs  on, 
the  caft\  and  the  reporter  fays,  nota  the  reafon  of  the  judgment  was  upon  the  conclufion  of  Che  plcaj^ 
Vtz.  per  quod  non  potuit,  &c»  Palm.  366.  S.  C.  adjudged,  and  affirmed  accordingly. 

In  cafe  the  plaintiff  counted  that  he  was  feifeJ  of  the  manor  of  C.  and  prefcribed  for  common  for 
400  (heep  in  L.  as  pertarning  to  his  manor,  and  the  defendants  with  their  Aecp  eat  the  gralj  there 
growing,  per  quod  he  could  not  enjoy  his  common  there  in  tarn  amplo  modo,  &c.  and  upon  not  guilty 
the  plaintiffhad^fcrdicl,  judgment,  and  execution.     9  Rep.  113.  a.  Coke  Ch.  J.  cites  Trin.  41  £Hs« 

HolUnd  V.  Lotel. 2.  Brownl.  148.  S.  C.  cited  per  eundem,  and  fa/s  that  inafmuch  as  the 

plaintifT  nuy  take  them  damage  feafant,  it  proves  that  he  has  wrong,  and  therefore  may  diftrain  da« 
mage  feafaot)  and  for  the  fame  reafon,  if  the  beafls  are  gone  before,  he  may  have  cafe )  forotherwiie 
one  that  hai  many  beafts  may  dcftroy  all  the  common  in  a  night,  and  not  be  puniHied,  and  fa<diffiera 
from  a  nufance  which  is  publick,  and  may  be  puniihed  in  a  lect.  Jcnic.  144.  pi.  96.  at  the 

cad,  S.  P. 

So  cafe  lies  for  a  copyholder,  having  right  of  common,  againft  a  (Iranger  for  potting  beat^s  into 
die  common,  and  depafturing  there,  per  quod  in  tam  amplo  modo,  &c.  9  Rep.  iii.  b.  Trin. 
to  Jac.  Mary's  cafe,  alias,  Crogatc  y.  Marys— '2  Brownl.  55.  S.  C.  and  by  3  juftices  the  adiioa 
lies;    but  Fofter  e  contra,  becaufe  then  every  commoner  might  have  adtion,  and  fo  would  be  irfinite. 

*  The  lord  may  have  a^ion  iwr  any  trefpa£i  done  on  the  common,  more  or  Icfs,  as  being  immediate 
to  him  \  but  the  commoner  (hall  have  it  only  where  it  is  fuch,  per  quod  proHcuum  communiae  fuicy 
&c.  amifit;  or  that  he  cannot  have  his  common  in  tam  amplo  miodo,  as  before.  9  Rep.  X13.  a.  re- 
£)iTed  in  Mary's  cafe,  alias,  Crogate  v.  Marys. 

•C5S7] 

[9.  If  J.  S.  hath  lands  adjoining  to  the  lands  of  J,  D.  in  which  r  ■^■—    1 
fevered  tenants  hath  common  of  paltare,  and  f.  S.  flores  his  lands     ^*'*'  9o- 
trZ/i  coneys  J  without  any  lawful  grant  or  prefcription,  whereby  1    ~:     ^ 
the  coneys  go  into  the  lands  of  J.D.  and  eat  the  grafs  there,  Commoner 
whereby  the  commoners  cannot  have  fufFicient  common  for  their  (a)  ?i.  4» 
cattle.  y^X,  a  commoner  cannot  have  an  anion  upon  the  cafe  avainll  £l.«^.*^''* 

«vori*  1  r  ti_  ri.       Wilkjnfon, 

y.  5.  for  this  matter,  becaufe  f  when  the  coneys  go  out  of  his  s.  c.  ton- 
lands  he  is  not  the  owner  of  them,  but  the  pofTeflbry  property  tra,— — 
of  Chem  is  in  J.  D.  who  is  the  owner  of  the  foil  where  the  com-  J^'^'^q-^ 
moner  hath  right  of  common,  and  where  the  coneys  are,  and  and  ruled  by 
the  commoners  may  %  kill  them.     Mich.   10  Car.  B.  R.  between   «|lthejuf. 
HiNSLEXANB  Wilkinson,  adjudged  per  curiam,  contra  Barkly,  BliR.pf^ter 
in  a  writ  of  error  upon  a  judgment  in  banco,  and  the  judgment  Bcrkiry, 
reverfed  accordpgly.     Intratur  Hill.    8   Car.    Rot.   302.     But  ^0  doubted 
after  this  was  adjourned  to  Pafch.  1 1  Car. J    .  the^judg!^*^ 

menc  in  C.  B.  be  reverfed ;  and  Croolce  J.  faid  he  had  conferred  with  3  judges  of  C.  B.  that  they  did 
not  remember  fuch  cafe  there,  but  that  it  pailed  fub  filentio.  Jo.  356.  pi.  5«  S.  C.  andjudg* 

snent  in  C.  B.  reverfed - 

So  where  they  come  into  the  lands  of  a  neighbour  he  may  kill  them  *,    but  a^on  on  the  cafe  doef 

not  lie.     5  Rep.  104.  b.  Mich.  39  6c  40  £Us.  C.  B.  Boui(lon*s  cafe. Mo.  420.  pl>  5V0. 

Aom*  but  fcemi  to  be  S.  C.  held  not  a^ionablc;   for  when  tbcy  aic  oot  gf  the  cuni^ree  they  arc  not 

his 
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bU  conies— i-^Ibid.  453.  |(1.  611.  Boalfton  ▼•  Hardy,  S.  C.  hcM  by  til  the  Juffices  not  M  Wr  ai4 
tionable.— — Cro.  E.  547.  pU  xi-  S.  C.  adjudged  accordingly. S.  C.  cited  2  Bnlft.  ii6.  Aig* 

•(•  Mo.  411.  pi.  580.  Mieh.  37  U  38  Elic.  Anon.  S.  F. 

}  Set  tit.  Commofefer  (A) 

io»  The  declaration  in  aftion  for  (topping  a  wajr  was,  that 

he  tath  a  nvay^  and  the  defendant  ohJlruBed  it  fi  that  the  f^ntiff 

^  dannot  have  it  i    and  therefore  repugnant  (habet  &  habere  i|on 

poteft)  by  feveral,   and   ilK    Quaere.     Br.  A£tion  fur  ]e  Cai^e, 

pi.  12.  cites  33  H.  6.  26.  \ 

Br.Nnfance,       II.  A  man  "who  has  a  particular  hurt  or  damage  in  any  ca^^ 

a6H'  8*T    ^^^  hz\c  aifion  upon  the  cafe  again/}  him  who  docs  a  common 

aS.  but  the  nufance ;    as  hj  flopping  the  hinges  highway^  and  the  like,  as  if  he 

year  is  mif-    cannot  go  to  his  houfe^  or  to  his  pa/lure^  by  reafon  thereof^  or  that  he 

n^'(c*S?e   ^"^  *'^  ^fi  ^^  ^^^  ^^^^^  f^^^  '"^^  '^^  dstch^  and  fucn  like ;   per 
print  in  the   FitzhcrbcTt  clearly.     27  H.  8.  26.  b.  27. 

beginning  of 

the  pl#  Mo.  180.  pi.  321.  S.  P.  Pafch.  26  Eliz.  i^non.  S.  P.  per  Fitslierbert  J. 

But  per  Baldwin  Ch.  1.  contra,  that  the  flopping  the  king's  highway  (hall  be  puniflied  by  the  )eet, 
and  every  man  grieyea  fliall  not  have  an  adtiqn  of  it.     And  there  Fitxherberc  faid,  that  ^ohirt  orr 
man  hat  more  damage  than  another ,  he  (hall  have  action  on  the  cafe.     Br.  Adion  fur  le  Cafe,  pi.  6. 
cites  27  H.  8.  26,  27. 

But  where  a  common  %eay  is  not  repaired^  fi  that  I  mire  my  horfe^  I  ihall  not  have  aAion  againft  him 
who  ought  to  repair  it;  for  that  is  the  people,  and  (hall  be  reformed  by  prefeotment.  Qnod  nota 
per  Heydon.    Br.  Aftion  fur  le  Cafe,  pi.  93.  cites  5  £.  4.  3.  S.  C.  cited  Mo.  i8o.  pi.  3it« 

Anoo. 

12.  Cafe,  (or popping  water  incejfanter  decurrenf  hy  his  land,  by 

nvhich  his  land  was  drowned^  and  hlf  grafs  rotted.     Exception  was 

taken,  becaufe  it  is  not  alleged  that  the  water  had  fo  run  time  out 

of  mind.     But  per  Gawdy  J.  if  the  water  had  run  there  but  for 

one  year,  yet  if  defendant  diverts  it  fo  as  it  drowns  the  plaintiiPtf 

land,   the  aftion  will   lie  well  enough,     4  Le.   193.  pi.  305* 

Pafch.  30  Eliz.  C.  B.  Smith  v.  Babb. 

Cro.E.6€4.       13.  The  inhabitants  of  Southwark  had  by  cuftom  a  common 

^V'^fF**     watering-place  for  their  cattle,  and  the  defendant  (topped  it  up. 

neux  v.  Ho-  Adjudged  that  any  inhabitant  of  S.  might  have  an  aftion ;    for 

vendcn,  cites  othcrwifc  they  would  be  without  remedy,  fuch  a  nufance  not 

s.  C.  asad-  being  *  prefentable  in  the  Icet  or  tourn.     Co.  Litt.  c6»  a.  citet 

judged,  and        _    c>       *-  j 

for  the  fame  Weftbury  V.  Powell. 

leafon. 

Infra  (O.  c)  pi.  3.  S.  C.  but  feems  mifplaced  there,  as  not  anfwerlng  the  bead. 

•[558] 

Keb.  847.  14.  Plaintiff  declared  that  there  was  a  highway  lea£ng  from 

Car.  2.  and  (hews  what,  &c.  atid  that  he  lived  in  B.  and  that  this  way 

B.  R.  the  ^as  the  mo/f  convenient j  &  raaxime  propinqua  via  for  earring  his 

H  de  and  corn  frotn  his  clofe  to  A.  to  his  houfe  in  B.  and  that  he  had  \o  many 

Windham  load  of  corn  ready  to  be  carried,  &c.  cmd  the  defendant  fhpt  the 

faid  the  court  mjayy  fo  that  he  cotdd  not  carry  his  corn^  &c.  and  in  the  mean  time 

aftcr'a^ver.  ^^^^fi^^  and  fpoiled  his  corn.     After  vcrdift  for  the  plaintiff  judg- 

dia,  intend  ment  was  given  for  him  in  C.  B.  fub  filentio  \   and  upon  error 

any  other '  brought  in  B.  R.   crror  was  affigned  that  the  aQion  would  not 

IUVthif  i.  lie  i   but  adjudged  tliat  it  would.     Cit^d  by  Holt  Ch.  J.  Arg; 
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Ld.  Raym.  Rq),  494.  as  entered  Mich.  14  or  Hill-  14  8c  15  fofficient 
Can  a.  B.  R.  Rot.  271-  MayneU  v.  Saltmarfli.  SI  tid 

judgmait  was  affirmed. 

J 5.  In  a  fpecial  aftion  on  the  cafe  for  keeping  a  pajfagejlopt  up^  aKcb.  575. 
fo  that  the  plaintiff  could  not  come  afid  cleanfe  his  gutter ^  &c.     It  was  JI's.^p!'  ^* 
moved  in  arreft  of  judgment,  that  there  ought  to  have  been  a  agnedac. 
requed  to  open  it.    Per  cur.  it  is  aided  by  the  verdifl: ;    but  by  cordingiy, 
Twifden  J.  the  defendant  might  have  demurred.     Judgment  for  \^n^"''g7 
the   plaintiff,     i  Mod.  27.   pL   71*   Mich.    21   Car.  a.   B.  R.  s.  cbo^ 
Tomlin  v.  Fuller.  »  w»y  to  *»»• 

memiage 
through  aiiother*t  freehold,  imd  the  way  is  Hopt^  and  then  the  houfe  Is  alieoedy  the  alienee  can  bring 
no  a^lioQ  for  this  nuCince  before  requeft. 

16.  Cafe,  &c.  fox  VLTi\xhnct\n  building  a  fmith*s  forge  near  the 
tlaintiffs  houfe  in  S.  and  for  making  fuch  a  notfe  with  hammers  that 
the  plaintiff  could  not  fleep^  by  which  he  was  annoyed^  and  lofi  the 
benefit  and  eafement  ^  his  houfe.  The  defendant  pleaded  in  bar, 
that  he  had  ufed  the  trade  of  a  blackfmith  20  years  and  upwards  in 
S,  and  that  he  was  apprentice  to  that  trade,  that  the  plaintiff 
advifed  him  to  dwell  in  the  houfe^  and  follow  his  trade  there^  and  ac- 
cordingly he  did  dwell  there,  and  fet  up  a  forge  in  an  old  room, 
and  worked  there  with  his  fervants  at  feafonable  times;  and 
traverfed  that  he  newly  built  a  fmitVs  forge ^  aliter  than  as  aforefaid. 
And  upon  demurrer  to  this  plea,  the  opinion  of  the  court  was 
that  the  a£lion  lies ;  and  they  held  that  the  plea  did  not  anfwer 
the  declaration,  and  that  the  travetfe  was  idle.  But  by  confent 
he  had  licence  to  amend  his  plea,  i  Lutw.  6g.  Hill.  3  &  4 
Jac.  2.  Bradley  v.  Gill. 

17.  Aftion  on  the  cafe  will  not  lie  for  difturbing  or  hindering  Show.  24%. 
epojpige  over  a  common  ferry  (which  is  a  common  highway)  unlefs  ^^'^h- 2  w. 
he  alleges  fome  particular  damage  done  to  himfelf ;    but  it  niuft  adjornatur.  * 

be  by  prefentment   in  the  lect,   or  indiftment.     3  Mod.  289.  ibid. 

Trin.  2  W,  &  M.  in  B.  R.  Pain  v.  Patrick.  »$,•?;  P/^^h- 

S.  C.  accordingly.     And  judgment  for  the  defendant.  -        - 1  Salk.  12.  pi.  1.  S.  C.  and  S.  P.  ac- 
cordingly—<— Comb.  180.  S.  C.  &  S.  P.  held  accordingly.     And  judgment  for  the  defendant. 

Cardi.  191.  S.  C.  ic  S.  P.  and  judgment  accordingly.-— -S.  C.  cited  by  Holt  Ch.  J.  as  adjudged, 
accordingly.    Ld.  Raym.  Rep.  493^  494. 

18.  If  a  highway  is  fo  fopty  that  a  man  is  delayed  in  his  journey 
a  little  while,  and  by  reafon  thereof  he  is  damnified,  or  fome 
important  affair  negleBed;  this  is  not  fuch  a  fpecial  damage  as  atUon 
on  the  cafe  lies  for,  but  a  particular  damage  to  maintain  this 

a£lion  ought  to  be  direB^  and  not  confequential^  as  the  lofs  of  his    [  559  J 
borfey  or  fome  corporal  hurt  in  falling  itito  a  trench  in  the  lughway. 
Rcfolved  Trin.  3  W.  &  M.  in  B.  R.     Carth.  194.  in  cafe  of 
Pain  V.  Partridge. 


19.  Cafe,  &c.  ioT flopping  up  a  highway  leading  to  the  plainiiff*, 


s 


•  S.  p.  end 


colliery ^  with  intent  to  deprive  him  of  the  profit  thereof,  per  quod  ,4,^,  i? 
he  loft  the  profit,  &c.  and  that  his  coals  were  fpoiUd  for  want  of  raje.    But 
buyers.     The  plaintiff  had  a  verdift,  but  on  a  motion  in  arreft  of  j^J  ^ufat  the 
judgment,  Turton  and  Gould  held  that  the  a£Uon  did  He,  but  col**  which 

Rookby 
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the  phJBtiff  Rookbf  and  Holt  held  that  it  did  not  lie,  it  being  fot  a  pdtui 

ftfe'^i/^'  «i^/ic^ ;    that  no  man  can  have  an  a£kion  without  a  particuhr 

f^M^  or  left  injury  done,  or  a  particular  right  claimed.     Now  in  this  cafe  the 

•rdamHtfitdy  plaiutifF  had  no  particclar  right  to  the  highway,  fgr  that  was 

i^lTn^  common  to  all  people,  nor  a  particular  injury  done  to  him,  be- 

tarry  them  caufc  ftopping  a  hjghway  is  a  publick  injury  5    but  if  he  had  fuch 

•[f,  in  fuch  an  injury  by  zny  fpecial  damage ^  it  is  not  lufficiently  ^  yjr/A  in 

Ch.  J.**  who  ^  declaration^  by  alleging  in  general  that  his  coals  were  fpoilcd 

was  againft  for  want  of  buyers  ;    for  he  ought  to  fhew  fpecialljj  thai  ♦  cuf- 

the  aaion»  fomers  Huere  coming  to  buy  tbenij  and  were  hindered.     1  SalL  i  c. 

AaTthf «.  pi-  7-    Trin.  1 1  W.  3.  B.  R.  Ivefon  v.  Moor. 

tion  had  been  maintBioable.  Cartb*  453*  S«  C.  hot  the  court  drvtded,  and  the  cafe  adjovrned  Wove 
all  the  judges.  Comb.  480.  S.  C.  adjornatur.^ — 12  Mod.  262.  Hill.   11  W.  3.  S.  C.  the 

court  divided.  But  at  the  ttA  of  the  cafe,  the  reporter  fays,  that  ia  the  cafe  of  Philips  v.  Ryand, 
Pafch.  II  peo.  i*  the  Ch*  J.  faid  it  wat  reveifed  by  the  opinion  of  all  the  judges  in  the  adicauer 
chamber.  ■■  — Ld.  Raym.  Rep.  4S6.  S.  C.  with  tlie  pleadings,  and  the  court  was  divided.  But 
the  reporter  fays,  that  afterwards,  by  confent  of  Hoft,  this  cafe  was  itrgued  beibre  all  the  jufticet  of 
C.  B.  and  barons  of  the  exchequer,  at  SefjcantU-Inn  |  and  they  all  were  of  opinion  for  the  plaintiff, 
thftt  the  adioB  well  lay. 


(N.  b.  2)     Aftions  for  Nufances.     Againft  wbom, 
LeiTor,  LefTee,  Feoffee^  &c.     At  \vhat  Time. 


I.  1  T  is  not  anv  ofFence  for  a  foofTeey  &c.  to  keep  up  a  nufane^ 
I'        •*  ere£bed  before  his  time  y    as  where  the  adlion  on  the  cafe 


ASwrfty 
was  remem< 
hied,  vfben 

the  cont'mu'  was  laid  for  keeping  and  maintaining  a  bank  on  the  brook^  Jby  rcafon 
mftaeccafitms  whercof  the  broolc  furrounded  his  land.  But  the  plaintiff  is  to 
fj^n'm  ^*^^  ^^^  remedy  to  abate  it  by  a  quod  permittat,  and  not  bring 
cafe  of  a  his  aftiou  fur  cafe,  as  here;  and  therefore  this  differs  from 
/•*^*A  4  AfT.  pi.  3.  and  judgment  for  defendant.  Cro.  E.  520.  pi.  46. 
"^^^^  Mich.  38  &  39  Eliz.  C.  B.  Befwick  v.  Cumdcn. 

ping  of  the 

lain  ii  a  new  ntsfance,  «ni  when  the  nofance  atjirfi  dojh  has  dme  all  the  mifchiefit  can ;  b  tbe  firt 
eafe  adion  will  lie  againft  the  aifignee,  but  not  in  the  other.  Arg.  ix  Mod.  636.  in  caie  of  Rofwdl 
f  •  Prior. 

Adion  lies         2.  If  I  havc  a  way  over  B.*i  /and,  and  B.  ftops  it,  and  after 

f^7b€  fwl*  ^c^^c*  i^  ^^^  ycar.s,  it  feems  that  adlion  on  the  cafe  lies  againft 

tittving  a  leilee ;   per  Haughton,  quod  fuit  conceflum  per  Coke  and  Uo- 

«»^c4  deridgc.    Roll.  Rep.  222.  Trin.  13  Jac.  B.  R.  in  pi.  27. 

creeled  by 

the  leflbr,  by  which  the  land  of  the  plaintiff  waa  OTorflowed.    Cro.  J.  555.  Mich.  17  Jk.  B.  R* 

Bftnt  V.  Haddon. 

3.  If  a  man  abates  the  nufance^   he   cannot  bring  an  adion 

afterwards  for  the  nufance ;    but  it  is   a  good  plea  thit  the 

plaintiff  himfelfi  either  before  the  writ  purchafed^  or  pending 

the  writ  abated  the  nufance.    9  Rep.  55.  a.  MicB;  8  Jac*  C.  B. 

r  5^^  J   in  Batten's  cafe. 

td.  Raym.  ^^  After  a  recovery^  a  man  can  never  have  a  new  aAion  for 
s.^c.^S.*  the  ereBion  of  the  fame  nufance,  but  for  the  continuance  he  mayt 
judged  ac-     I  Salk.  xo«  pL  3.  Mich.  10  W«  3«  B*  R.  Johnfon  v.  Long*   * 

^rdingly.  , 

13  5.  An 
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5.  An  a&ion  lies  againft  the  I(ffir  for  a  nufance  continued  byhis  ^^'^^* 
Iffee,  It  being  crcftcd  by  him.  la  Mod.  636.  in  cafe  of  Rof-  Jc'corfiiigiy'i 
well  V.  Prior,  cites  2  Cro.  373.  in  point.  for  per  cur. 

In  this  cafe 
the  kflbr  traniftned  the  thing*  with  the  original  wrong,  and  his  demlfe  affirms  the  continuance 
of  it*  Befidet,  he  hat  rent  as  a  confideration  for  the  continuance;  and  therefore  ought  to  anfwer 
the  damage  it  occafions.-'— >In  the  cafe  of  Rippon  v.^wies,  Cro.  J.  373.  Trin.  13  Jac.  B.  R. 
it  was  infifledy  that  if  the  plaintiff  had  any  remedy,  it  fliould  be  by  quod  permittM  againft  the  tenant 
•f  the  freehold )   and  to  dxat  opinion  Coke  Ch.  J.  inclined,  though  the  other  juilicet  doubted. 

For  more  of  Nufance,  fee  tit.  C^fmfn,  Common,  ^vXntitt^ 

Stopping  ILlSW^ 


(O.  b)     {Cafe.]     Againft  whom  it  lies.     [J  third 

Per/on.'] 

£1.  TF  I  deliver  goods  to  A.  nuho  delivers  them  to  B.  to  heep  to  the  *  '^^*' 

^  ufe  (fA,  and  B.  ivajies  them^  I  may  have  an  a£lion  upon  ^^^^y  ^^^y 
the  cafe  againft   B.   though  I   did  not  deliver  them  to  him.  according  to 

i4Ed.4.i3-]  ^^t:^' 

be  12  £•  4*  13.  i.  pi.  9.  and  Brook,  Action  fur  le  Cafe,  pi.  96.  cites  S.  C.  ifid  it  accordingly. 

[2.  If  I  deliver  my  horfe  to  a  fmith  tojboe^  and  he  delivers  him  to  S.  P.  by  all 

another  fmith>  nuho  pricks  him^  I  may  have  aftion  upon  the  cafe  ^^^^"  ****' 

againft  him,  though  I  did  not  deliver  the  horfe  to  him.     Contra  Brian,  12 

12  Ed.  4.  13.  per  Brian.]  ^;  4'  n*  »• 

pi.  9, 

Fltah.  A£HoD  far  le  Cafe,  pi.  19.  cites  S.  C.  accordingly  by  all  the  jufticei,  but  Biian  t  contra.' 

(?•  b)  Difceit  in  Nature  of  Cafe.  In  what 
Cafes  it  lies  upon  a  Warranty  in  Law.  \^And 
Pleadings.^ 

[l.  T  F  fl  vintner  fells  wine  {knpwing  it  to  be  corrupt  J  to  another,  5*  C.  cited 
-■-  as  foundy  good,  andn^ot  corrupt,  without  any  exprefs  war-  >  ^V    ^^' 
ranty,  yet  an  a£iion  of  difceit  lies  againft  him ;   for  this  was  a  s.  p.  and  it 
warranty  in  law.     g  Hen.  6.  53.  b.l  Isno^/^, 

tvm  oftb*  fait  the  wne  was  fuffideitt  and  ahh^  bat  /baU  fay  further^  and  not  corrupted  i  per  cur. 
Br.  A^fctoQ  fur  le  Cafe,  pi.  8.  cites  S.  C.  Trcipafs  upon  the  cafe,  inafmuch  at  the  defendant 

Jit/d  to  tbt  fiaintiff  a  tun  ofvfir.e^  knowing  it  to  be  corruptid-y  the  defendant  faid  that  the  plaintiff  bad 
tafitd  itf  and  accepted  it,  and  tb:  ctberjaid  that  be  did  not  accept  bat  upon  condition  that  it  fhouldbe  gced 
When  it  was  carried  to  hit  houfe.  The  defendant  faid  that  the  plaintiff  accepted  it  for  good,  and  tra» 
nrtrfed  tbt  condition  \  and  the  other  e  contra.  Br.  A£lion  fur  le  Cafe,  pU  35.  cites  7  H*  4.  15. 
Andfo  fueere  if  fale  of  a  thing  corrupted  is  not  material,  whete  it  it  not  wananted,  and  where  tho 
bvjer  tdles  it.     Ibid. 

-f  F.  N.  B.  (c)  fajrt,  but  note,  it  behoves  that  be  warrants  it  to  be  good  ;   for  if  he  ielli  it  without 
warranty,  it  is  at  the  buyer's  peril ;    and  his  tafte  ought  to  be  his  judge  in  fuch  cafe.  S.  C. 

cited  Arg.  Cro.  J.  470— — ->Bridgm.  127.  Arg.  cites  F.  N.  B.  94.  (c)  as  above;  and  atfo  cites 
7  H.  4«  14.  th#t  tt)e  -defendant  there  pleaded  he  gave  the  plaintiff  a  tafte  of  the  wine,  and  that  he 
sgretd  it  was  good  wire  ;  and  adjudged  that  the  aftion  would  not  lie.— •- [But  the  Vear-book  14, 
h.  15.  pi.  19.  11  according  to  Brook,  and  not  reported  to  be  adjudged.] 

t  C  5<SO 
Vox..  I.  T  t  (a.  So 


I. 


S6i  aaioniBf  [Cafe.    KfcciL] 

Br-  Aaton  •  ^2.  So  if  I  comc  to  a  tayern  to  cat,  and  the  tavtmer  gives  anS 
pi's*.^Ut«  fi^^^  *"*  "^^  and  drink  cwrupud^  whereby  I  am  made  Tcry  fick, 
S.'c. —  a£kion  lies  againft  him  without  any  ezprefs  warranty  j  for  there  is 
Cro*j.  197,  a  warranty  in  law.     9  Hen.  6.  53.] 

S.  C.  aod  7  H.  4*  1 5.  and  it  E. 4.  6.  becaufe  it  is  againft  tbe  commonwealth.  S.  C  cttel  ft 

Kcl).  Rep.  5,  6.  Arg.  and  agreed,  becaufe  none  ihall  fell  any  corrupt  viOuaU. — S.  P.  by  Frowikej 
for  no  roan  cm  juftify  the  felling  corrupt  visuals.     KeiJw.  91.  a.  pi.  i6.  Hlil.  22  H.  7.  Anon. 
F.  N.  B.  94.  (c)  in  the  new  notes  there  (c)  fays,  noxt  sl  diverjuy  hetwctn  fe/iing  twrupt  mfimu  t9 
mtrchardixt  \  for  thete  an  a^ion  on  the  cafe  lies  not  without  warranty.     Otherwife  if  it  be  r^  «  tavern 
9r  vlSlita/ltrf  if  it  pnjvdices  aty\  and  cites  19  H.  6.   19.  49.  accordingly.  P.  75.  a.  mairg* 

pi.  23.  cites  it  as  Popham's  opinion,  Trin.  3  Jac.  that  If  I  (ell  corrupt  viduals  for  good)  knowing 
them  to  be  corrupt,  and  affirm  them  to  be  fo,  caw  will  lie  for  the  deceit;  but  though  they  are  corrupt, 
and  I  do  not  know  it,  though  I  affirm  thcffi  to  be  good,  yet  no  a^ion  lies,  unleis  I  warrant  them  to 
begood. 

s.  P.  Br.         Hj,  If  a  man  (it  fecms  it  is  intended  of  a  merchant)  fellr  a 

le  Cafc,  pU  /'^^^  6^  woollen  clotb^  knowing  it  to  be  not  well  fulled^  an  a£Hon 

s.citesS.c*  of  difceit  lies  for  this,  becaufe  it  is  a  warranty  in  law.    9  Hen. 

—  If  he     A     f ,  1 

fells  ftuff        °'    53-J 

^hich  he  knows  to  be  falfe  and  corrupt,  adion  fies  without  any  wirranty.     Br.  Garranty,  pi.  93.  cjtet 

S»  C. S.  P.  by  Frowike,  Keilw.  91.  a.  pi.  16.  Hill.  22  H.  7.  Anon,  but  if  he  does  not  know 

it,  adion  lies  not. 

Contra  per  p^.  If  a  man  fells  a  borfe  to  me  without  warranting  of  him  to 

nt^eTt  ^u  ^^  found,  if  he  be  diflemperedm  his  body,  yet  no  aftion  lies  againft 

a.  cite*   '  him.    Contra  20  Hen.  6.  35.] 
^.  c— - 

F.  N<  B.  94*  (C)  that  noafiion  lies.— ««-Bridgm.  127.  Arg.  cites  S.  C. 

•  Br.A£(ion  [j^.  If  a  man  takes  goods  wrongfully  from  J.  S.  and  feth  them  to 
pl's^.^cites  ^^  ^^^  money,  as  his  own  goods,  and  after  J.  S.  [*  the  owner^ 
S.  C.I —  takes  them  from  me,  I  (hall  have  an  a£lion  upon  the  cafe  againft 
s.c.cited4  my  vendor.     4a  Aflifarum  8.  adjudged.] 

Jvep.  xo«  b. 

per  cur.  in  pi.  14.  that  the  defendant  offered  there  to  fale  to  the  plaintiff,  and  action  lies. S.  C. 

cited  Cro.  J.  197.  in  pi.  23.  and  Tanfteld  Ch.  B.  anfwered  that  the  faid  book  is  not  adjudged,  but 
the  party  admits  it,  and  takes  iflue  ^  yet  if  it  were  allowed  to  be  law,  it  is  becaufe  he  hid  there  pof* 
feffion  by  tort,  and  fo  had -colour  in  ihew  to  be  owner,  and  he  was  deceived  by  buying  of  htm,  who 
had  only  a  tortious  poifeffion ;  and  though  he  had  not  any  right,  y^t  every  on  took  ttoti  e  «/  kim  at 
vtxjnny  and  he  himfelf  knew  that  he  was  not  right  owner,  which  is  the  reafon  that  the  a^oa  is 
maintainable. 

Cm.  J.  474.  [6.  If  there  be  a  communication  between  A.  and  B,  for  the 
Y.  Leicdter*  buying  of  certain  flicep,  and  thereupon  B.  the  vendor y  fenstbey  are 
s.  c.  ad-  his  own  Iheep,  where  in  truth  they  are  the  Jbeep  of  another ^  but  there- 
judged  for  upon  A.  buys  them  of  B.  though  B.  made  not  any  exprefs  war- 
— Scc*(d!  c)  ^^"*y  ^^  ^^^  (hcep,  yet  an  aftion  upon  the  cafe  in  nature  of  difceit 

pi.  I 1-  lies  againft  B.    Pafch,  16  Jac.  B.  R,  between  Lyster  andFuk- 

See(P.b,i)  hace,  adjudged.] 

^  mKmtm^  [7.  &o  if  the  vendor  affirms  that  the  goods  are  the  gjoodr  of  a 
Fol.  91.  Jlr anger ^  his  friend^  and  that  he  had  an  authrity  from  him  to  fell 
^_  '  -^  them  to  him,  and  thereupon  B.  buys  them,  where  in  truth  they  are 
beingfound  ^^^  g^^  of  another ^  yet  if  he  fold  them  fraudulently  and  falfely, 
ftt  the  trial  upon  this  prctcncc  of  authority,  though  he  did  not  warrant  them, 
"*  ^^^^^  and  though  it  is  not  averred  that  he  fold  them^  knowing  them  to  he 
that  the  ^  ^^  g^ds  of  a  flranger^  yet  B.  (hall  have  an  adion  upon  the  cafe 

»3  *^^ 
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for  this  deceit.    Mich*  1650.  adjudged  between  Wakkhr  and  fraud  be 
Tallard.    Intratur  Trin.   i6co.  Rot.   1338.  this  matter  beinp  S'^^"'"  . 

^   evidence   i( 

moved  in  arreft  of  judgment.]  wa* adjudged 

amenable  s  c'tteJ  by  Twlfdea  J.  Keb.  523.  in  pi.  9* 

[8.  In  an  aftion  upon  the  cafe  by  A.  againft  B.  if  the  plaintliF  Sty.  310. 

declares,  that  whereas  the  defendant  craftily  and  fubtlely  intend-  ?'  ?'  ^ 

ing  to  deceive  and  cozen  the  plauitiff,  ottermg  to  fell  one  geld-  was,  that 

ing  to  the  plaintiff,  affirmed  to  the  plaintiff,  that  he  kad  brought  ^^e^cndant 

up  that  gelding  of  a  colty  and  that  the  faid  gelding  was  then  his  own,  jv-uJulcntc 

upon  which  affirmation  of  the  faid  defendant,  the  plaintiff  be-  aitirmcd  the 

ing  feduced^  and  giving  credit  thereunto,  afterwards,  that  is  to  J''.  "^^  ^^  ^ 

fay,  upon  the  fame  day  and  year,  and  at  the  place  aforcfald,  did  burti'c^court 

buy  the  faid  gelding  for  5  hogflieads  of  cyder,  to  the  value  of  fta>ed  the 

251*  where  indeed  the  defendant  did  not  breed  up  the  faid  gelding  of  J^^i?[T»eat, 

a  colt,  neither  was  the  faid  gelding  the  gelding  of  the  defendant y  but  heic'i!^no** 

was  the  gelding  of  %  S.  who  afterwards  did  take  away  the  faid  dhcdt  af- 

gelding  from  him^   whereby  the  defendant  did  cheat  and  cozen  J'^^'fo"* 

him  of  his  5  hogfheads  of  cyder  5  the  aftion  lies  upon  this  de-  iniind"nicnt 

claration,  though  there  was  not  any  warranty  upon  the  fale  \  ihat  fcicntcr 

for  this  was  an  apparent  deceit,  contrary  to  his  own  knowledge  j  ^^^'^'  >^j 

and  though  it  is  not  averred  that  he  fold  him  *  at  the  fame  time  y,^  ment 

when  he  affirmed  he  bred  him  up  of  a  colt,  but  that  he  afterwards,  was  given 

the  fame  day  and  place,  bought  him,  giving  credit  thereunto ;  this  ,^  ^^'%^ 

fhall  be  intended  immediately  after  the  fpeaking  of  the  words,  s.  c.  cited 

for  all  the  words  could  not  be  fpoke  together.     Pafch.  1652.  by  Twlfden 

between  Harding  and  FreemaNj  adjudged  after  a  verdift  for  /j^^Vfor 

the  plaintiff.]  the  piaimiff. 

Keb.  czi.  in  pi*  o. 
•  See  (Y.  b) 

fp.  If  I  retain  a  man  of  the  law  to  be  of  my  counfel  to  buy  me  (^  bjpl.y. 
fuch  a  manor,  if  he  does  his  endeavour^  though  he  procures  it  not,  s'p'buT 
yet  no  a£lion  lies  againft  him.     1 1  Hen.  6.  :  8.  contra  if  be 

[10.  [-B*//]  if  he  becomes  of  counfel  of  my  adverfary  after  in  this  p^-^'ijfit^ 
matter  againll  me,  an  a£tion  upon  the  cafe  lies  againft  him.     1 1  ^^S^^^\^^f^ 

xlen.  O.   1 8.  J  opinion.  Br. 

AAion  fur 
le  Cafe,  pi.  io8.  cites  S.  C— F.  N.  B.  94.  (D)  in  tlic  new  notes  there  (b)  S.  P.  cites  i  r  H. 
6.  24.  55.  that  though  Kc  warrants  his  client  that  he  (hall  have  the  manor,  but  l.;'ls  therein,  yet  if  he 
does  his  endeavour,  caTe  does  not  lie;  for  perhaps  he  could  not  have  the  oianur,  vu.  it  was  impolTible* 
■        S.  P.  Br.  AAloQ  fur  le  Cafe,  pi.  io8.  cites  S.  C. 


[11.  [S^]  if  I  retain  him  to  be  of  my  counfel  at  Guildhall  in  Lon-  (P)  P^«  ^» 
don  at  a  certain  day,  if  he  does  not  come  at  the  day^  by  which  my 
caufe  mifcarriesy  an  a£lion  of  difceit  lies  againft  him.     20  Hen. 

6.  34-] 

[12.  \But^  if  a  man^^Tfx  his  evidence  to  a  man  of  the  law,  r^.  AOion 

though  he  ^fter  becomes  cf  counfel  to  another^  and  difcovers  the  counfel  ^^r  Ic  Caic, 

of  the  faid  evidences,  yet  no  aftion  lies  againft  him,  becaufe  he  was  J/^^^^^^j 

mt  retained  with  him.     1 1  Hen.  6.  18.]  s.  p.  ac- 

cordingly. 
'  But  contrt  if  he  be  ntaised  to  fee  the  evideccet,  and  after  be  difcovers  It  to  the  other  party. 

Tt2  [13.  If 


♦  5^3  ^fttonH  [Cife.    Difcelt.] 

(Z.b)pl.6.  [ij.  tfz  common  marfhal  ^farnrr}  kills  my  horfe  mth  bad  m^ 
not  s.  P?  dicineSf  an  a£lion  upon  the  cafe  lies  againft  him,  without  any  ex- 
es«ai]r.«-  prefs  afiumpfit  to  cure  him.  19  Hen.  6.  49.  But  otherwife  it  is  of 
Jn  ^fpaft     Qne  that  is  not  a  common  farrier.     10  Hen.  6. 40.1 

ofl  the  ctfey  ^  ^^  -■ 

lor  that  the  defendant  aiTumed  to  cure  bif  horie,  but  did  tam  negltgeDter  ft  improvidc,  &c.qnod  *  eqmt 
interiit.  It  was  held  firft,  if  one  who  is  not  a  common  farrier  kiUs  a  hoHe  by  raedicinei,  cafe  wUl  not 
lie  withottt  doubt,  without  a  fpecial  promife.  And  adly,  Newcon  and  Afcough  heM,  that  thoagh  he 
wu  a  common  farrier,  yet  there  being  no  faoh  fpecial  piomifCf  caie  will  not  iie«  and  fo  the  MffumpSt 
U  traverfiible.  F.  N.  B.  (D)  in  the  new  notes  there  (b)  cites  S.  C.  and  17  £.  4.  4.  but  iays,  fee 
contra  48  £•  3.  6.  17  £.  4.  4.  and  fix  xx  R.  a.  Adion  far  le  Cafe  37.  ^9.  21  H.  6.  55. 

Trcfpafs  j^j^.  If  a  man  applies  medicines  to  my  h^ncl,  and  through  his  neg-^ 

cafeagaioft  ^^i^^^  ^J  ^^^^  'J"  majhcmed^ yet  adiion  upon  the  cafe  docs  not  Ue, 
him  who  nvitbout  an  ajfumpfit  to  cure  it,  19  Hen.  6.  49.  it  feems  to  be  in- 
t9»kupwb'm  tended  of  one  that  was  not  a  common  furgcon.] 

to  cure  the*  ^  . 

fUitttfff  of  a  mfouni^  anj  d.d  not  do  it,  bat  by  his  negligence  impaired  the  plaindflT,  and  becaole  he 
did  me  aatgi  in  bit  writ  at  toiat  flaa  the  affitmpfit  was,  tbexefore  the  writ  was  abated^  notwithftanding 
he  alleged  it  in  hj^  count*     Br.  Adion  fur  le  Cafe,  pi.  24*  cites  48  £.  3.  6. 

(Z.b^pU4.  [ij.  If  a  *  fmith  pricks  my  hor/cy  an  a£tion  upon  the  cafe  lies 
The  c^t    againft  him.     46  Edw.  3.  19.  adjudged.] 

in  this  cafe  wasy  that  the  defendant /fx^i  a  nail  in  the  foot  of  his  borje,  in  a  certain  place,  hj  wbick  he 
loft  the  profit  of  bis-  borfi  aforefaid  ftr  a  long  time,  and  it  was  not  <fi  &  armis  nor  injuftt,  and  fet  the 
writ  awarded  good.  Br.  Adion  fur  le  Cafe,  pi.  21.  cites  S.  C.—^— *  S.  P.  Br.  Action  fur  le  Cafe^ 
pi.  24.  (bit)  per  Ham.^— F.  N.  B.'94.  (D)  S.  P.  for  it  is  the  duty  of  every  artificer  to  eserd^ 
his  art  rightly  and  truly  as  he  ought.— 2  Bulft.  333.  Arg.  cites  S.  C.  At  common  law, 

before  the  ftatute  of  5  £lix.  any  man  might  ufe  what  trade  he  pleafed,  without  having  been  bred  up  to 
it ;  but  if  he  did  any  thing  amifs  in  fuch  trade,  the  party  grieved  might  have  adion  againft  him ;  aa 
in  the  cafe  here  of  a  (mith*s  cloying  a  horfe  in  the  (hoeing  him,  &t.  Arg.  And  the  court  (eems  to 
have  been  of  the  fame  opinion.     Saund.  312.  Trin.  21  Car.  2.  S.  P.  by  Hobait  Ch.  ]•  Hok 

211.  Pafcb.  I4jac.  in  pi.  268. 

Sec  (P)  pi.         [16.  If  a  farrier  takes  upon  him  to  cure  my  hcrfe^  being  gravelled 

5  _^'-L  T  '^^  ^^  ^^^^^  *"^  ^^^^'^  ^^^^  negligenter  &  improvide  takes  care  of 
t  Fol.  92.  ^^  horfe,  that  he  f  dies,  an  a3ion  lies  againft  him  upon  this  neg^- 
K^  -^.^— ^  ligence  and  damage.  Trin.  36  £liz.  fi«  R.  between  Powtuart 
s.  P.  Br.    AND  Walton.] 

Afiion  fur 

le  Cafe,  pi.  24.  (bis).  But  if  be  does  all  that  he  can,  and  did  net  warrant  bim,  and  the  horie  if  im« 
paired,  a^ion  upon  the  cafe  does  not  lie,  note  the  diverfity.     Per  Caand.  2  finlft.  333.  Axf* 

sites  S.  C— ^  So  though  he  be  not  a  common  farrier.     See  (Z.  b)  pi.  6. 

17.  Aftion  upon  the  cafe,  inafmuch  as  the  defendant  bargained 

atid  fold  fuch  land  to  the  plaintiff'^  and  after  he  enfeoffed  W.  N.  to 

which  the  defendant  faid^  ne  enfeoffa  pas  W.  N*    And  a  good  plea 

per  Townfend  and  Brian.     Br.  Aftion  fur  le  Cafe,  pi.  87.  cites  a 

H.  7.  12.  &  13. 

Sid\  146.  pi.        J  8*  Cafe  lies  for  falfely  affrtning  to  a  pur  chafer  of  houfes  that  the 

•;.  Lrakins   rent  IS  more  than  they  nvere  aBually  let  for  :  and  after  2  motions,  the 

s'c^'^aUd     plaiutifF  had  jxidgmcnt.     Lev.  102.    Pafcli.  15    Car.   2.  B.  R. 

though  the    Ekins  V.  Trcftiam. 

declaration 

did  not  fay  fr:^udulentery  yet  it  (hould  be  intended  after  verdi6^,  and  fhould  be  aided  by  faying  fciens  5 
and  judgment  for  the  plaintiff'.-— There  was  00  averment  of  defendant's  kuowlog,  that  tlK  rent 
was  Icfs.     Keb.  510.  pi.  80.  Leakins  v.  Clizard  S.  C.  adjornatur.  ICeb.  518.  pi.  io6.  S.  C. 

and  per  cur.  it  cannot  be  faid  fraudulent,  unlefs  it  were  fciens,  &c.  &  adjornatur.— Ibid.  522.  pi. 
9.  Trin.  .15  Car.  2.  6.  R.  the  $»  C*  adjudged  for  the  plaintiff.         ■   S.  P»  adjodge^tVier  Imi^ 
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confideratton  of  tlie  record  of  Eal^iQi  t*  Treiham,  for  the  plaintiff ;  though  it  fefms  that  the  defendant 
had  only  the  equity  of  redemption  of  the  houfes.  %  Ld.  Raym*  Rep.  11 18.  Hill.  3  Ann.  Lyfocy 
V.  Sdby. 

.19.  But  aftion  will  not  He  for  falfily  and  fraudulently  affirming  Saaio  ditcr- 
that  a  thing  is  of  greater  value  than  it  really  is  }  for  value  confifts  in  sid.i46?per 

judgment.    Per  cur.  Lev.  xoa-  Pafch.  15  Car.  2.  B.  R.  in  cafe  cur! 

of  Ekins  v.  Trefliam.  s.  p.  But  if 

the  de- 
fendant had  warranted  the  thing  to  be  of  fuch  value  to  be  fold,  and  thereupon  the  plaintiff  bad  given 
and.difburfed  his  money,  it  would  have  been  o(herwife  {  for  the  warranty  by  the  defendant  is  matter  ta 
induce  confidence  and  truft  in  the  plaintiff;  but  upon  a  naked  affertion  to  give  credit  w^s  th:  plaiouil's 
foUy.     Y^^'  ^^*  Mifb*  44  ^  45  £^^2.  B.  R.  Harvey  v.  Young. 


(P.  b.  2)     Difceit  iq  Nature  of  Cafe.     Warranty  ia  [  564  ] 

Law.     Pleadings* 

X*  T  S.  fxecuiqr  de  fon  tort,  fold  a  term  in  reverfton  to  A*  and  then 
J  *  tQol^  out  adntinifiration  and  fold  it  to  B.  and  fo  the  iirft  fale 
void|  becaufe  being  a  term  in  reverfion,  no  entry  could  be  made. 
Per  cur.  A.  may  have  cafe  in  nature  of  difceit  againft  J.  S.  aU 
ieging  he  knew  he  had  no  right,  yet  aflerting  that  he  was  lawfully 
poflcfled,  &c.  fold  it  for  fo  much  to  him,  &c.  But  Tho.  Gawdy 
faid,  the  plaintiff  mufl  allege  that  defendant  fciens,  ice.  ut  fupra^ 
tan^en  obtulit  vendere,  &c.  afferent,  ice.  for  that  without  fuch 
offer  there  is  not  any  deceit ;  becaufe  if  the  plaintiff  made  the 
Qrft  potion  to  buy,  and  thereupon  the  defendant  agreed  to  fell, 
diere  caveat  emptor,  unlefs  there  be  fpecial  parlance  between  them 
of  making  aflumpfit.  Mo.  126.  pi.  273.  Pafch.  25  Eliz.  B.  R. 
Kendrick  v.  Burges. 

2-  In  difceit  the  plaintiff  declares,  that  the  defendant  fciens  that  M0.467.  pU 
he  had  no  right  to  the  advonvfon  of  D.  took  upw  himfelf  to  be  owner  ^ut^s.  c"*"* 
thereof  and  fold  the  profits  thereof  to  the  plaintiff  pro  quadam  pe-  accordingly*. 
cuni£  fumma.  It  was  moved  in  arreft,  that  the  plaintiff  did  not  And  ad- 
aver  ubi  revera  the  defendant  had  no  title.  Se4  nor;  allocatur,  ^^^^^ff^ 
GoWfb.  123.  pie  8.  Hill.  43  Eliz.  Rufwell  v.  Vaughan.  _Cro./. 

196.  pi.  S]. 
RofweU  ▼.  Va«{haa>  in  cafe  in  nature  of  difceit.  Adjudged  for  the  defendjut,  Mich.  5  Jac.  in  tb« 
exchequer* 

3.  The  defendant  ySA/  the  plaintiff  tnvo  oxen,  and  warranted 
them  to  be  found  abfque  infirmitate,  whereas  they  were  not  fo,  and 
'W^s  found  not  guilty  as  to  one,  and  guilty  as  to  the  other.  It  was 
moved  in  (lay  of  judgment,  that  the  warrant  was  Joint,  and  now 
being  found  guilty  as  to  one  only,  it  is  not  the  fame  warranty. 
But  the  court  held  it  well  enough,  for  the  a^ion  is  not  founded 
upon  the  contradl,  but  upon  the  deceit.  And  judgment  for  the 
plaintiff.  Cro.  £.  884.  pi.  22.  Pafch.  44  Eliz.  C  B.  Gravenor 
V.  Mete. 

4.  Aflion  upon  the  cafe,  for  that  the  defendant  bargained  to  .  ^.^ 
fell  the  plaintiff  a  nwre,  the  defendant  adtunc  to*  ibidem  Ino^ving  the  word  (&) 

viare  to  be  lame  with  fpavins^  fplints^  &C.  equam  pretdiffam  fanam  *««"  ^  ^ 

Tt3  \sf  abfque  ^''''^ 
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iniftake  of     ftf  ahfqui  altqua  infirmitate  warrnniizavity   *  &  eandem  eqttam  . 

odltifr'  P^^^'  3'  ^^^"  '9  J^^-  P'"®  ^^^"  ^P^^  ^-  ^c-  eidem  the  plaintiff, 
thorr  could  fd/fo  ^  frauduieftter  adtunt  tsf  tbidem  vendidit  \  and  fo  falfcly  dc- 
bci^.irrai  n  cciv^d  tlic  plaintiff  tlicFC in.  It  was  the  opinion  of  the  juftices, 
o^bjf  •ft'ion,  ^^*^  ^^c  declaration  was  not  good,  becaufe  he  doth  net  fay  war" 
which  is  for  rOfitizafido  vettdidit ;  for  if  the  warranty  was  not  at  the  time  of 
thcvijnt  .  ji^^,  f^j^^  ^^  action  is  not  maintainable.  It  was  alfo  objeded> 
the  decia.  '^^^'^^  ^'^^  declaration  wanted  the  ward  (isfj  after  (warrantizarit), 
jratioa.  and  fo  was  uncertain  and  infenftble.     And  two  judges  being  of 

that  opinion,  and  the  Ch.  J.  faying  notliing,  tne  plaintiff  de- 
clared tic  novo.  Cro.  J.  630.  pi.  3.  Hill.  16  Jac.  B.  R.  Pope 
V.  Lcw-yns. 

5.  In  an  a£tion  upon  the  cafe,  for  falfely  and  fraudulently y^/- 
ling  an  horfe  to  the  plaintiffs  as  the  proper^  horfe  of  the  defendant ^  tsbi 
revera  it  was  the  horfe  of  Sir  J.  L.  becaufe  the  plaintiff  could  not 
prove  that  the  defendant  knew  it  not  to  be  his  own  horfe  (for  the 
dt\'!.:ratic?i  mufl  he  that  he  did  it  fraudulently^  er  knovfing  it  to  he  net 
bis  cv:n  hzrfc)^  for  the  defendant  bought  the  horfe  in  Smithfield, 
but  not  legally  tolled,  the  plaintiff  was  nonfuit.  All.  91.  Mich. 
C  5^5  1     24  Car.  B.  R.  Sprigwell  v.  Allen. 

•  In  cafe  in       6.  In  cafe  for  felling  and  wanyinting  a  horfe^  &c.  which  was 
natuie  or       ^^^^  ^r  /^j^^  j^  y^^^]^  jj^^^^  commonly  ruled  good  to  fay,  that  know- 

afti.m,Pg^  i"g  the  horfe,  &c.  to  be  another's,  or  quod  fraudulenter  vendidit. 

the  rcnc  of  Arg.     And  the  court  agreed  both  ways  "fufEcient,  and  that  the 

fo^'b^m!,"^  *  fraudulenter  fupplied  the  fcienter  ;  but  the  hefi  way  is  to  fay,  that 

tlianitwas,  knowing  it  was  none  of  hisn     Keb.  309.  Trin.  14  Car.  2.  B.  R.  in 

thedccU-       pi.  24. 

ration  JiJ 

not  ivf  ftauilu'entirf  yeC  it  fliall  be  intended  after  a  verdlA  for  the  p1ainti0'f  and  Ihall  be  asJtd Iw 

tht  Jc'urii,     ^!d.  140.  pi.  3.  Trin.   15  Car.  2.  B.  R.  Lcakens  v.  Clill'el. 

7.  Cafe,  &c.  for  that  the  plaintiff  retained  the  defendant^  a  tay- 
Icj'f  to  vmke  him  a  coat  well  and  artificially  ;  but  he  malicioufly  in- 
tending to  damnify  the  plaintiff,  made  it  tarn  inefte^  negligenter^ 
£5*  inartificialitcr  :  that  it  was  of  no  valae  pr  ufc  to  him,  ad  dam- 
num 20 1.  The  defendant  demurred,  becaufe  he  did  not  allege 
that  he  delivered  him  any  materials  for  JPoiUngy  whereof  aBion  might 
lie :  fo  that  there  docs  not  appear  to  be  any  darpage.  Nor  docs 
he  fliew  how,  or  in  what  manner,  he  fpoiled  the  coat,  or  what 
defedb  there  was  in  it,  which  ought  to  be  fet  forth  certainly.  And 
adjudged  againft  the  plaintiff.  Vent.  268.  Pafch.  27  Car.  2. 
B.  R.  Beft  V.  Yates. 

8.  Cafe  for  felling  goods  of  one  S.  to  the  plaintiff  with  warranty* 
It  was  moved  in  arreil,  that  there  was  no  fcienter ;  and  that  this 
aftion  being  only  on  the  deceit,  there  mult  be  a  fcienter ;  but 
M'here  there  is  a  warranty,  the  oidence  would  be  of  compofition 
for  the  goods,  or  taking  them  away.  Sed  non  allocatur ;  for  this 
action  lies  on  the- warranty,  withut  fcienter ^  he  averring  that  the 
goods  were  another^s.  It  was  move  d  alfo,  that  it  is  not  averred  that 
the  defaidant  was  ever  pojfejjedj  but  that  he  fold  the  goods  which 
were  S.'s.     But  per  cur,  the  f alfo  £5"  deceptive  vendidit  is  fuffi- 

cientj 


aaion«  [Cafe.    DIfceh.]  565 

cicnt,  unlcfs  the  contrary  appears.  And*  judgment  for  the 
plaintiff.  3  Kcb.  807.  pi.  1 8.  Mich.  29  Car.  2.  B.  R  Northcote 
V,  Maynard. 

9.  Cafe,  &c.  for  that  there  was  a  difcourfe  between  him  and  f*^^*  *'• 
the  defendant  concerning  the  fale  of  tnvo  oxen^  then  in  the  defi^fd-  j JdgJd  for 
anfs  poffeffion :  znA  thzt  tht  defendant  adiunc  Isf  ibidem  did  fa^y  thcpUintiflf. 

affirm  them  to  be  his  own  ;  and  that  the  plaintiff  ratione  inde  did  ^Av  ^**™p 

them  at  fo  much^  when  in  truth  they  were  the  oxen  of  anotheV  idjgdgp^  a^* 
man.     After  a  verdift  for  the  plaintiff,  it  was  moved  that  it  is  cordingiy. 
.  not  alleged  that  he  affirmed  them  to  be  his  own,  fciens  they  were  ^^^'  ^°'. 
the  oxen  of  another,  or  that  he  fold  them  fmudulenter  &  de-  the  court 
ceptive,  or  that  there  was  any  warranty.     Sed  per  curiam,  it  wereckar 
might  have  been  good  [ill]  upon  a  demurrer,  but  after  verdift  it  ?„**^"'°" 
is  well  enough.     3  Mod.  261.  Mich,  i  W.  &  M,  in  B.  R.  Crofle  fiacmionof 

V.  Gamett.  this  decla- 

ration) that 
the  adion 

would  lie  upon  %  bare  affirmation  ut  fupra  $   and  that  thlt  cafe  differed  from  the  books  cited, 

becaufe  here  the  plaiotift  had  no  means  to  know  to  whom  the  property  of  thefe  oxen  did  belong,  bnt 

^X  by  the  poiTeiion.     And  judgment  for  the  plaintiff. 


(Q^b)     Cafe  in  Nature  of  Difceit  againft  ^Judges    [566] 
and  Sheriffs^  and  otber\  Officers  [5sf^.]  s^Retum 


I.     A  Man    fhall    not  have  anaftion  upon   the  cafe  againft  p^^  ,y. 
^^    a  judge  of  record,  for  giving  a  fo/fe  judgment*     9  H.  6.   pi.  2.  cite 


L"     J^   •'*""     "'"**     ' "'^    —    ■— ~r-"    -— -©- — •    Br.    Tudget 

cites 

(Jo.  b.]  •    '     "  "     "  -   -   -     ^  ^  ^^ 

^  S.  p.  Br. 

AQion  fur  k  Cafe^  pi.  9.  cites  6  H.  6.  60.  but  it  (hould  be  9  H.  6.  6o. 

[2.  As  it  docs  not  lie  againft  a  Jheriff  for  quajbing  an  ejpngn  in  ^^  fl>"ifl^ 
his  court  with  the  confent  of  the  fuitors^  though  it  was  erroneoufly  2J|*   ^^ 
done,  for  the  party  might  have  falfe  judgment  for  it.    16  AflT.  45.  county 
•  But  if  the  flicriff  quafli  the  eflbign  erroneoufly,  without  the  p***"^if 
affent  of  the  fuitors,  an  aftion  lies  againft  him  for  this,  becaufe  no  /f//7;!/     « 
»lfe  judgment  lies  for  it.     26  AfT,  45.  adjudged.]  agawfi  b'm 

for  fo  do- 
ing ;  for  the  fuitors  are  the  judges^  and  not  the  AerifT.     Quod  nota  per  judicium,  that  the  bill  liet. 
Br.  Bill,  pi.  43.  cites  S.  C.  If  he  quaihcs  it  without  alfent  of  the  fuitors,  a  bill  lies  a^ainit  him 

in  the  ezcnc^ucr.     Br.  Falfe  Judgment,  pi.  18.  cites  S.  C« 
•  S.  P.  Br.  AAion  fui  leCale,  pi.  79.  cites  S.  C. 

f3.  If  the  bailiffs  in  ancient  demefne  hold  plea  after  the  record  is  l^^rtp!tvtm 

removed  in  bant,  by  which  the  tenant  lofcs  his  land  there  by  re-  ^f'^'J'al'^ii, 

covery,  he  may  have  an  adlion  upon  the  cafe  againft  them.     14  benyhpimt 

Ed.  3.  Adlion  upon  tlie  Cafe  ;jo.  Adjudged.]  '"'^  ^'  B. 

Vfords  (fending  the  pita  rbcrej  the  bailiff  of  tbt  liberty  awards  a  return  In  the  liberty  to  the  deftrdjnff  if 
tvh'icb  betaketbtle  cattle^  and  imponr.dt  them  ^  whereupon  Jome  of  tbem  die  for  %»ar.t  <ffo  d,  the  party 
grieved  iball  have  an  adion  upon  the  cafe  againft  the  bailiif  of  the  liberty,  who  awaideathac  return  to 
hold  plea  after  the  matter  removed  into  C  B.     F.  N.  B.  93.  (£) 

A  plaint  affirmed  in  an  inferior  ccurt  %(/at  removed  by  corpus  turn  caufa  delivered  to  tbe  under -fleviard^ 
tebo  notwitbjianding  gjve  judgment,  and  awarded  execution  j  for  which  an  adion  was  brought  againft 
liiin,  and  the  party  recoTCrcd.     3  Lc.  99.  pi.  143.  Mich.  26  £lis,  C.  B«  iplct  v.  Williams, 

Tt4  [4,  If 
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S.  p.  for  1"^,  If  art  efcheator  returns  a  falfe  office^  contrary  to  that  whkll 

ftiJiff  ^*  ^**  found  by  the  jury,  in  prejudice  of  die  party,  an  a£lion  upon 

officen  of  the  cafe  lies  againft  him,  for  he  is  mt  ajudge^  but  an  officer  in  thia. 

r«ord,  p  Hg„^  5^  5^^     Adjudged.]  / 

i  lift  ices  of  recorl.  Br.  AQion  fur  le  Cafe,  pi.  9.  cites  6  H.  6.  6o.  but  it  fliould  be  9  H.  6. 6o.— - 
Br.  Judges,  pi,  a.  cites  9  H.  6.  60.  S.  C— r-S.  C.  cited  Palm.  143.  Arg.— »&  Veot.  16.  S.  C* 
cited  b]r  Wyldf  J— 4  Inft.  >26.  S.  P. 

[5.  If  a  fieriff  returns  upon  an  eocigent  '^  or  /^  exoBuis^  attd  thai 

there  were  not  more  counties f  where  in  truth  there  was  a  5th  county, 

the  plaintiflF  ihall  have  an  action  upon  the  cafe  againft  hiou    9 

Hen.  6.  6o.  b.] 

S.  C.  dted         [(J,  If  a  IhcriflF  hath  a  court  by  pre/cripiien,  and  hath  ufed  to  ex^ 

f!  x^^Lutw.  ^^"^^  procefs  himfclfy  no  action  lies  againft  him,  becaufe  he  does  it 

i56i.ind[e  2&  judge.    Mich.  8  Jac.  B*  per  curiam.] 

•ppendix. 

An  aflion  was  brought  in  an  inferior  court,  where  the  Jbtnf  mtai  juigt^  and  the  plaintiff'  reco* 
vered,  and  the  Iheriff  t(Ak  inJuffUitrt  bail  cf  the  defindanty  yet  no  adion  iies  againilthe  iherx^,  bccaole 
the  taking  the  bail  was  done  as  judge,  and  not  as  ihtriflT.  Judgment  againft  the  plaintiff'.  Hntt.  iio* 
Pafch.  8  Car.  Metcalf  ▼.  Hodgfon.  ■  ■     S.  C.  cited  by  Powell  J.  s  Lutw.  1561. 

S.P.  Br.  •  ^^.  If  a  flieriflF  i/^/f  a  venire  facias  ^ums  1 2  Jurors^  where  one 
itC^  pi.  ^^'^  nothing  whereupon  ijfues  may  he  levied^AiefucceJfor  (herifF,*  'when 
53,  cites  16  a  diftringas  ijfues  to  him,  is  bound  b.y  this  return,  fo  that  he  canmH 
H.  6. 38.  return  a  nihil ;  and  therefore  he  may  have  a  writ  of  difceit  againft 
ihould  be  ^c  predeceffor  (heriff,  and  ftxall  recover  damages^  having  regard  to 
19  H.  6. 38,  what  he  lofes  by  the  return  of  iflues  that  canpot  be  levied.  19  Hen. 

iJ^"j;  «-38.b0 

Brief,  pi.  49*  cites  S.  C. 

S.P.Br. Ac       [8.  If  the  flicriff  returns  the  tenant  fummoned  in  a  real  adion^ 

Caf  ^"1  ^i  ^^^^  ^^  ^"^^  ^^^9  h  "^^^^  ^  '^"f  h  ^^^U  *tt  aftion  Kes  agunft 
^ite?8  H?6'.  him  for  this.    26  Aff.  48. J 

IX.  it  ap- 
pearing upon  examination  of  the  fuminoner  veiors  and  pernors.  The  court  adjudged  according  to 
the  return,  and  put  the  party  to  his  remedy  againft  the  Iheriff.  Mo.  349.  pi.  467.  Trin.  35  Efis. 
Corbet  v.  M*rfl>.  It  fcems  admitted  by  all  the  juftices,  that  if  the  tenant  was  not  fummoned,  a 
writ  of  difceit  lies  againft  the  iheriff.  Cro.  E.  398.  pi.  a.  Trin.  37  £lia.  B.  R.  CoUet  t.  MaiA» 
S.  C.  Goldib.  129.  pi.  22.  S.  C.  adjudged  that  if  the  return  be  falfe,  cafe  lies  againft  the 
ftcnff. 

S.  P.  be-  [p.  So  it  lies  againft  the  flicriff,  though  the  fummoners  andveyors 

canm)t^have  ^^^  dead^  &c.  f  for  he  is  in  this  aftion  to  recover  all  in  damages^ 
writof  dif.    and  not  the  land,     i  Hen.  6.  i.  b.    But  quaere.] 

ceit}  per 

June  <:h.  Baron,  before  all  the  juftices  of  England  in  the  exchequer-chamber.  Br.  Afibn  fur  k  Cafe, 

pi.  73.  cites  S.  C. (M.  c)  pi.  ii.  S-  C. 

f  S.  P.  Br.  Adion  fur  le  Cafe,  pi.  51*  cites  8  H.  6.  i. 

Mo.83|.pl.  [10.  If  a  fumner  of  the  ecclefiaftical  court,  upon  a  premonition 
y,'cod{ny,  dii^e^cd  to  him  by  the  ecclcfiaftical  court,  to  warn  J.  S.  to  pay 
s'.  c.  ad-  '  "certain  cofts  awarded  againft  him  by  the  court,  returns  to  the 

'tt^r**R court  that  he  hath  warned  the  faid  J.  S.  whereby  the  faid  J^  S. 

63°  pi.  9^  *^  excommunicated,  where  in  truth  he  never  warned  him,  J.  S.  may 
S.  c.  held  have  an  aftipn  upon  the  cafe  againft  him  for  this  f^lfc:  rctum| 
^^*^  wdT'  ^°^8^  ^^  ^^  *^  ccclefiaftical  officer  j  for  the  excommunication  is 
^^'^  a  great 
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a  great  damage  to  him  as  well  temporal  as  fpiritual,    Mich.  1 2  g^r~:* 
Jac.  B.  R.  between  Powle  and  Godfrey,  adjudged ;  for  dur-  5"^?;  *j7^ 
ing  this  he  cannot  have  any  a£tion,  and  is  liable  to  an  excommu-  judged  for 
nicato  capiendo.]  thepUintiwr. 

Rep.  147.  Anon,  but  feems  tobe  S.  C.  and  S.  P.  iciblved  accordingly*  Cro.  J.  351.  pi.  4* 

S«  C.  adjudged  for  the  plAintiff. 

On  a  fi.  fa.  to  the  fatnffi  of  L.  they  ntumtd  nulla  hona^  hut  that  tkncui  eft  htneficiatus  in  E/jp 
whereupon  writ  ijfun  to  the  hijbcp  of  B»  and  be  returux  quod  nulla  hahet  bona  eedefiaftica  \  an  ad^ioo 
upon  the  cafe  lies  agatnft  the  biihop  for  this  falfe  return,  if  the  party  hai  in  truth  a  fpiritual  living 
there.     Sid.  276.  pi.  3.  Hill.  17  &  18  Car.  ».  Fickard  v.  Payton.  Keb.  947.  pi.  10.  S.  C; 

fays  the  reafon  of  the  bifliop*s  making  fuch  return  was,  becaufe  in  truth  the  defendant  had  leafed  hia 
parfonage,  and  that  if  the  leafing  had  been  after  the  firft  fi.  fa.  and  before  the  bifliop*s  return,  an  ac- 
tion on  the  cafe  would  have  lain  a^ainft  the  biihop  for  his  falfe  return ;  bat  as  this  cafe  is^  the  adioa 
d^  not  lie. 

[11.  li^t  fieriff  tales  an  obligation  according  to  the  ftatute  of  Cafe,  &e.  In 
33  H.  6.  for  appearance,  and  the  party  does  not  appear^  yet  no  ac-  ^cehfor* 
tion  upon  the  cafe  lies  againft  the  fherifF;  for  he  let  him  to  bail  taking  faffe 
by  the  command  of  the  ftatute.    Trin.  13  Jac.  B.  Carter,  per  ^y  'fM- 

'    .         -  "  aent  bat/f 

curiam.]  ^;,^  ^n  ia^ 

tention  to  defraud  the  flainitf  of  bis  juft  debt.  The  defendant  pleaded  tbat  be  bad  taktn  fujicient  furt» 
iia  of  boaeft  men  within  bitbaiVnoick.  The  plaintiff  demurred^  becaufe  the  defendant  did  not  fit  forth 
the  place  where  he  took  the  bailf  and  for  that  he  did  not  make  any  anfwer  to  the  deceit  aUcgedi  but  ad« 
judged  that  the  place  where  is  not  iifuable,  and  the  intention  to  deceive  the  plaintiff  is  not  traverfe- 
able.  Sid.  96.  pi.  24.  Mich.  14  Car.  1.  B.  R.  Bentley  v.  Hoare.  ■  Lcf*  S6«  S«  C.  accord- 
ingly per  cur* 

£12,  If  an  attorney i  by  deceit  between  him  and  the  (heriff^/itf/  f  -*■*■% 
a  writ  of  feiftn  upon  the  file  of  the  (heriflTs  writs,  wberebn  I  am  ,  ^^  ^^'  , 
oufted  of  the  pojfejfion  of  my  landy  fuppofing  a  judgment  againft  •  me  ]^  umpto/ 
where  there  was  not  any,  a  writ  of  difceit  lies  againft  the  attorney,  was  elte^ 

17  Ed.  3.  5I.b.]  againft  a 

'  ^   ^  -^  plaintiff,  and 

Kis  attorney^  knowing  it,  caufed  judgment  to  be  entered  againft  the  then  defendant,  now  plaintiff,  by 
rtafon  whereof  he  was  hnfrifined,  though  afterwards  the  judgment  was  evacuated  ;  for  which  he  now 
brought  an  adion  againft  tlie  attorney,  and  adjudged  vrell  brought.  Hutt.  115.  Mich,  xo  Car* 
Knight  V.  Copping. 

But  where,  after  a  verdid  againft  the  plaintiff,  the  defendan^*i  attorney  entered  judgment  before  the 
rules  were  out,  fo  that  the  plaintiff  was  prevented  moving  in  arr^,  and  thereupon  the  fiid  plaintiff 
now  brought  an  adiion  againft  the  attorney,  [after  the  judgment,  aa  it  (eems,  was  let  afide.  J  But 
Twtfden  J.  thinking  it  hard  to  fue  the  attorney  after  the  judgment  iet  afide,  and  confequcntly  the 
plaintiff  not  damnified,  refpited  the  giving  judgment  for  a  while.  Raym.^  194.  Mich,  aa  Car.  a* 
B,  R.     Goodyear  V.  Barks.  2  Keb.  688.  pi.  15.  and  716.  pi.  104.  S.  C.    Exception  wu 

taken  to  the  declaration,  becaufe  it  only  faid  contra  officii  fui  Jebitum,  and  did  not  avtr  that  any  rule 
was  given,  or  that  by  the  courfe  of  the  court  it  ought  to  be,  nor  for  what  time  the  rule  was,  that 
the  time  may  appear  to  be  out}  and  the  court  agreed  that  all  thefe  ought  to  be  ezprefledj  fed  ad- 
jornatur* 

•C568J 

[13.  If  a  venire  facias  comes  to  the  (herifF  in  a  quare  impedit,  s.  p.  not- 
and  the  fierif  fends  to  the  bailiff  of  the  city  of  C.  to  return  the  J?i?2j?Jr? 
pannely  who  does  it  accordingly,  whereas  he  had  no  warrant  to  do  findant 
it,  not  being  bailiff  of  the  franchife^  for  which  the  pannel  is  qua/bed^  pieaded  it 
the  plaintiff  for  this  default  in  the  iheriff,  and  for  his  damages,  ^heaMco^ 
(hall  have  an  aflion  upon  the  cafe  againft  the  flieriff'.     38  Afl*.  13.  oftbepiain^ 
Adjudged.]  f;^^^ 

Br.  AAion  fur  le  Caie,  pi.  so.  cites  S.C. Br.  Bille,  pi.  21.  cites  S.  C.    And  though  the 

iheriff  pleaded  that  it  was  lent  to  his  under.flieriff  in  his  abfence,  and  that  the  return  wja  made  in 
favour  of  the  plaintiff  by  aflcnt  and  advice  of  the  plaintiff's  fervants,  and  that  the  plaintiff  did  not 
challenge  the  pannrl )  that  defendant  for  this  return  had  been  amerced,  and  that  if  the  plaintiff  had 
recovtred,  he  had  not  recovered  more  than  40  s.  yet  d4iDages  were  taied  to  20  marks,  and  the  iheriff 
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in  mireiicordia ;  bat  if  the  plaintJAT  had  qatflied  tbe  paanely  the  Aeriff'  had  been  exoaStd  |  hut 
appears  the  pla'intift'was  damaged. «^— Br,  Retom  de  Briefs,  pi.  77.  cites  S.  C. 

In  affe  the  &ertf  rgturneJ  tbt  pannel^  and  ^»  bailiff  of  ftf,  cimc  and  fonued  indenture ,  h  which 
he  haareturtted  certain  names  to  tbe  Jb.'riff,  and  this  fy^riff  had  returned  other  names  in  hiemijbment  9/  hig 
haiVnvtekf  and  prayed  that  the  inqued  be  not  tAen;  &  non  allocatur  ;  and  the  fame  if  bailidf  of  fran- 
chife  was  In  fuch  cafe  j  but  he  ihall  have  adion  a^ioft  the  ihexiff.  Br.  Retorn  de  Briefs,  pi.  73.  cites 
30  AflT.  5. 

Caie  lies  againft  the  iheriff*  for  making  a  return  of  a  baily,  who  was  not  baily  at  tbe  €me  of  the  ro. 
turn,  or  who  had  not  execuced  the  wrjt.  Agreed  per  cur.  Mo.  43a.  HiJL  3S  £Us.  in  pU  6c6,  , 
See  (R.  b)  pU  2. 

fiiU  of  dif-  [14,  If  the  flicriflp  embezzles  an  exigent  delivered  to  htm  at  my  fuit, 
Se  flidff*    an  aftion  upon  the  cafe  lies  tain  pro  me  quam  pro  domino  regc, 

iutembetil      4I  Aff.  I2..adjudgcd.] 

9illng  of  an 

txigentf  upon  ill  plea  pleaded  by  the  (heriff,  it  was  awarded  that  the  fheri/F  ihall  recover  10/.  fir  da* 

magttf  taxed  by  the  court.     No:a.     Br.  Damages,  pi.  ix;.  cites  41  Alf.  12. 

Br.  Afiion  [i^,  So  it  lies  againft  him,  though  the  Jberiff  delivered  the  %jorit 
irii I  S  C.  '^  ^^^  ^f  ^'"^  coroners^  and  he  was  robbed  by  another  of  the  perfons  who 
and  faid  that  was  ns^med  in  the  exigent,  if  he  was  before  in  the  cuflodj  of  the 
lie  fent  the  fberiff^  and  he  [the  flierifF]  fuffers  him  to  go  at  large  \  for  this  was 
A.'B^.^his     ^"^  ^^^  default.     41  Aff.  12.  adjudged.] 

Ibrrant,  who  was  robbed  of  the  writ  by  the  way  by  one  of  thofe  named  in  the  exigent,  and  held  no  plea* 
■  S.  P.  becaufe  the  flierifF  ought  to  have  kept  it  in  his  own  cuftody ;  and  the  plaintiff  recovered 

10 1.  damage  and  defendant  waa  awarded  to  prtfon  to  nuke  finQ  to  the  king,  aod  agree  witli  the  pait^. 
Br.  Bine,  pi.  22.  cites  S.  €.■  ■■  ■'  Br.  Barre,  pi.  67.  (68)  citss  S.  C« 

Cro.E.  175.  J'ig.  In  a  real  adion,  if  the  demandant  delivers  a  writ  of  fum- 
Sjudged  for  "^^"^  to  the  (heriff,  and  the  fberiff  fummons  the  tenant  accord- 
the  plaintiff,  ingly,  and  after  does  not  return  the  writy  an  aciion  upon  the  cafe 
— Lf.  146.   ijeg  againft  him.    Hill.  32  Eliz.  B.  R.    between  Marsh  ano 

Sjudg^^'acl  AsTRY,  admitted.] 

cordingly  ..(R.  b)  pi.  4.  S.  C. 

•  If  ^z  fiteriff  upon  %urit  of  Jecond  deliverance  wtakei  deliverance  to  tbe  plaintiff  ^f  the  diflrefs^  and  viU 
mot  return  thettfrit^  fi  that  the  defendant  may  compel  the  plaintiff  to  come  and  county  tn  order  that  be  may 
mvcv,  the  defendant  (hall  have  lemed)  againft  the  ihtriff,  and  this  it  feems  by  a^on  upon  the  cafe. 
Br.  Adion  fur  le  Cafe,  pi.  4S.  cites  21  £.  3*43. 

If  the  fixriff  arrefis  a  man  by  capias,  and  does  not  return  tbe  toritf  the  plaintiff  ihall  have  remedy 
againft  the/hetiff.  Qiiarre  if  by  adionupon  the  cafe.  Br.  Adkion  fur  le  Cafe,  pi.  54.  cites  21  H.  6. 
g.  But  it  feem&  by  trefpafs  vi  &  aimis.     Ibid,  citea  P.  21  H.  7.  22,  23. 

Cro.E.  852.       Tji^,  If  a  capias  be  direfted  to  xht  fberiff ^  who  takes  ihepartj^ 

Thefheriff'  ^'^  takcs^a  bond  of  him  for  his  appearance  according  to  the  ftatute 

returned  of  23  H.  6.  and  at  the  day  of  the  return  of  the  writ  returns  c^ 

Unguidus  corpus^  but  the  defendant  does  not  appear  at  the  day,  yet  no  a£lion 

but^heU  not  "po^^  ^^  ^afe  lies  againft  the  fheriff,  becaufe  there  is  not  any 

material  i  falfity  in  the  fheriff;  for  he  bailed  him  by  the  command  of  the 

•ndadjudged  ftatute,  and  he  is  to  be  amerced  by  the  court  if  the  defendant  does 

fortbT'iame  ^^^  appear.    Mich.  43,  44  Eliz.  B.  R.  between  Bowles  and 

reafon,  for      LasSELS,  adjudged.] 
the  defend- 
ant.—Noy  39.  Bolls  v.  La(!els^  S.  C.  according  to  Cro.  E.  and  adjudged  accordingly,  tod  that 
the  return  was  good,  though  no  fuch  return  was  ever  feen  before,  and  though  he  might  have  returned 
that  he  let  him  at  large  upon  bail.  S.  C.  cited  Arg.  Mod.  244.  and  ibid.  245.  allowed  by  the 

court,  praeter  Scroggs,  who  delivered  no  opinion.    * 

^  (P-  c)  [18.  If  a  fumner  of  the  ecclefiqftical  court  falfely  and  malicioufif 

Cro^cTIoi.  ^^^^^  2^"  /"  of  *  fumner,  to  the  intent  to  defame  J.  S.  wi^ 
pi.  u  s.  c.  the  fame  of  incontinency  with  A.  and  to  put  him  to  expence  it; 

t5« 
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tlie  ccclefiaftical  court,  cites  J.  S.  to  appear  there  for  inconttneticy    »fludg«iper 
with  A.  upon  which  J.  S.  appears y  and  is  iihcrc  charged  by  tlie   [h|.*pja"ni^ 
judge  with  it,  and  upon  his  atifwer  dijchargedy  by  which  he  is  put  to  but  no  mcn- 
expence^   J.  S,  may  have  an  a£lion  upon    the  cafe  againft  the  ^»onisthe« 
fumner,  upon  fuch  a  declaration,  though  he  be  an  officer  of  the  j'ntcndcd"* 
ccclefiaftical  court,  for  inafmuch  as  it  is  alleged  that  he  cited  him'  without  pro- 

'  falfely  and  malicioujlyy  colore  ojiciiy  it  Jhall  be  intended  that  he  did  it  ^^^'' p 

'without  procefs.    Hill.  8  Car.  B.  R,  between  Carli AN  and  MiLL,  i?s?'c.iuil 
this  being  moved  in  arreft  of  judgment.     Intratur  Hill.  7 judged  ac. 

by  Holt  Ch.  J.  Pafch.  ^o  W.  3.  5  Mod.  409.  m  delivering  the  refolutlon  of  the  court* 

[19  Hill.  i7Edw.  3.  B.  R.  Rot.  69.  aftion  brought  by  John 
Bokeland,  knight  of  the  county  of  Wilts,  againft  the  Jheriff  of 
the  fame  county,  for  not  levying  10/.  4/.  for  his  expences  in  attend-- 
ing  in  parliament yOic.     Simile  ibidem  Rot.  138.] 

[20.  If  a  difringas  iffues  to  the  IherifFto  diftrain  the  defendant  ^pr.  Afo-- 
in  an  aftion  by  all  his  lands  and  chatties,  &c.  and  the  fherifF  ment,pi.i». 
returns  too  fmall  ijfues^  though  an  averment  lies  by  the  ftatute  ^^'^1^'  ^2, 
of  Wejlm,  2.  cap.  43.  yet  the  plaintiff  may  well  have  an  aftion  Br.Dam^gci, 
upon  the  cafe  againft  the  fheriff,  becaufe  it  appears  by  the  words  P^-  69.  cites 
pf  the  ftatute,  that  this  is  a  falfe  return ^  and  the  words  arc  quod  jj^^'  ^  , 
^iftringeret  by  all  his  lands  and  chatties  y  it  a  quod  de  exitibus  eort/m,  that  he  fluOl 
&c.  fo  that  if  he  does  r^t  return  all  the  ijfues^  he  does  not  do  as  he  ««coifcr  hu 
%s  commanded ;  alfo  if  this  aft  ion  docs  not  lie,  the  plaintiff  had  ag"nf^i,im. 
not  any  remedy  at  the  common  law,  which  was  greatly  mif-  quodnuiim 
chievous  \  and  the  ftatute  ordains  that  the  king  (hall  have  the  r*— '^— ^ 
ifTues,  but  •  does  not  reftrain  the  plaintiff  from  any  remedy  that    *  ^^'^^  94- 
he  had  at  the  common  law.     +  8  H.  6.    12;  b.  vide  10  Hen.  7.  :    -^ 

II.  b.  Quaere.  Nota  that  Trin.  3  Car.  Miftrefs  Dorothy  Scctjt.Re- 
Bennet  of  London,  widow,  upon  good  advice,  brought  fuch  an  *«*»■"  C^*)?**. 
aftion  AGAINST  the  sheriffs  of  London,  fciiicet,  for  *°g'  *°7# 

returning  too  fmall  ifTues  againft  the  mayor  and  commonalty  of 
London.  J 

[21.  If  the  flierifF  takes  an  inquifition  upon  an  elegit^  and  upon     r  ^^-j  -i 
requcft  refufes  to  deliver  pojfeffion  to  the  plaintiff,  and  yet   after,  at  Cro.c.280. 
the  day  of  the  return  of  the  writ,  returns  that  he  delivered  pof  pl.34.  s.C. 
feffion  to  the  plaintiff  at  the  day  of  the  inquifition  taken,  an  ac-  J"*  ^*  ^- . 
tion  upon  the  cafe  lies  againft  him  for  tliis  falfe  return,  though  appear— 
the  plaintiff  might  enter  after  the  inquifition,  without  any  de-  J  -  307.  pU 
livery;  for  peradventure  the  poffeffion  is  kept  by  a  ftrong  hand,  l^l^'p' 
fo  that  he  cannot  enter  without  the  aid  of  the  fheriff.      Hill,  does  not' 
8  Car.  B.  R.  between  Lister  and  Bromley,  adjudged,  this  »ppf--.-— . 
being  moved  in  arreft  of  judgment,    Intratur  Mich.  8  fimilo^^L 

Rot.  68.J  47.         ■ 

In  cafe  the 
plaintiff  declared  that  he  recorered  in  dcbtagatnft  A.  tnd  delivered  zeafi*  atlag,  t9  tb<  dcftnUnt,  being 
jfberifff  Sec,  who,  as  the  plaint i|}'  alleged,  was  often   in  ccmfgny  cf  the  Jaid  ji.  within  h\%  bailiwick 
aftexwardi,  and  yet  returned  non  eft  inventus.     Judgment  was  given  for  the  plaintiff.    Noy  22.    Par. 
kinfr>n  V.  Powell. 

Cafe  againft  a  iheriff,  to  whom  a  fi.  fa.  ilTucd,  for  that  he  falfo  &  malitiofe  returned  quod  fen  fectt 
ad  40  /.  and  that  he  had  no  nuref  ubi  revera  he  had  to  the  value  of  the  dtbt,  Verdi£t  ^nd  jud^meoc  for 
tlM  fUlAtiif.     %  Show.  314.  pL  327.  Mich.  35  Car.  i.  B.  R*   Ackioi  v.  Taolurd* 
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CoaJi  tiken  an  t  fi.  f<«  were  sf^mfJ  at  %6  h  Mnd  Bfterwards  fold  fir  ip/.  and  the  />§t\f  rettnai 
fieri  ftci  lol.     Per  F^olt  Cb.  J.  in  a^ioA  oa  the  cafe  liesagainft  |iim-    Comb.  255.  PaiicJi^  6  W« 
ic  M.  in  B.  R.  Taylor  ▼«  Batten. 

Br.  Re-         11^  Wherp  2  man  brought  a£lion  upon  the  cjJb  (tgainfl  th^ 

cUts's^.  c!*    ^'^^^  y  '^^  j^^^^y   bccaufc   he   brought   praecipe  quod   reddat 

againft  R.  C.  and  rehearfed  the  procefs  and  the  plea^  and  the 

iifiie  till  odabis  Hillar.  quo  die  defend*  pro  tali  fumma^  &c* 

njfum^tt  fuper  fe  to  ittroll  the  jurn^  *  [afid  the  ntfi  priui]  and  did 

not  J  by  which  the  jury  paffed  for  him,  and  by  this  means  hisi 

judgment  was  loft.   Br.  A£lion  fur  le  Cafe,  pi.  13.  cites  34  H. 

6.  4. 

Br.  Retom        ^3*  ^^  ^  fiierifF  rctums  a  man  fummoned  or  attached^  and  no 

de  Briefs,     time  is  exprefled,  and  yet  it  ought  to  be  by  2  months  in  prxmu-i 

|i.  56.  cites  j{ixcy  and  by  15  days  in  another  cafe  \  but  if  it  be  not  fnrved  by 

fuch  time  according  to  the  lanv^  by  which  the  party  is  dafftnified^  he 

ihall  have  difceit  againft  the  (heriff  for  the  falfe  return,  which  is 

by  a&ion  upon  the  cafe,  as  it  feems,  viz.  difceit  upon  the  cafe.  Br. 

A£kion  fur  le  Cafe,  pi.  67.  cites  39  £.  3.  7. 

24«  In  fcire  facias  upon  a  recovery  by  default  in  writ  of  in- 
quiry of  w;^e,  if  the  defendant  was  mt  fummontdy  attached^  nor 
difiraisicdf  in  the  firft  aflion  he  may  have  difceit  againft  the  flieriff^ 
ice.    Br.  Scire  Facias,  pi.  49.  cites  48  £*  3.  18. 

25.  Debt  upon  a  leafe  for  years ^  rendering  rent  pajalhle  amuiollji 
mt  X).  the  defendant  faid  that  be  bos  been  always  ready  to  payy  and 
yet  is,  and  tendered  the  money  to  the  court  i  the  plaintiff  pleaded 
eftoppel  that  the  fheriff  returned  the  defendant  fummoned^  and  efter 
returned  him  attached^  and  after  returned  difirihg.  nihil^  by  which 
capias  ijfued  till  the  plurles^  when  be  came  in  ward  of  tl>f  Jberiff^  and 
day  given  over  ;  at  which  day  be  made  default ^  anddiflrefs  iffued^  and 
returned  that  he  had  nothings  and  capias  ijfued  again  rHumabU^  &c* 
at  which  day  he  came  and  pleaded ;  judgment  if  againft  ibis  record 
he  ihall  fay  tout  temps  prift.  And  per  Hill  and  Hank  clearly 
he  fhall  not  be  eftopped  \  for  it  may  be  that  be  wai  never  fum^. 
wionedy  attached^  or  d'tftrained^  notwithftanding  the  return*  ButThim 
contra  \  and  that  if  it  be  i^,  the  defendant  ihall  have  a£Uon  of 
difceit  againft  the  iheriff.  Br.  Tout  Temps  Prift,  pU  12%  cites 
II  H.  4.  61. 

26.  Where  the  citizens  of  N.  have  charter  that  they  Jbatt  not 
be  impanelled  in  any  jury  extra  civitatem  fuam^  and  one  of  them  is 
impanelled,  if  he  fhewed  his  charter  to  the  fheriffy  before,  &c.  and 
miwithjianding  he  returns  him,  there  he  mjiy  have  a^ion  upon 
the  cafe  againft  the  iheriff.     Br.  Exemption,  pL   i.  cites  18  H* 

*  8.  5. 
[  57^  ]  27  Cafe,  &c.  againft  the  iheriff  for  returning  a  cepi  corpus  upon 
^'®'  ^"  a  latitat y  (5"  haheo  corpus  paratum^  when  in  truth  he  bad  not  the 
■l.*S.  Lng-  P^^Jy  'thereby  the  plaintiff  bad  loft  his  fuit.  Upon  a  demurrer  the 
ton  V.  Car-  plaintiff  had  judgment,  becaufe  by  this  demurrer  the  iheriff  roi?- 
^'li*  -ff  fiJf^^  the  falfe  return^  and  the  plaintiffs  lofs  ;  but  if  he  pleaded  the 
lemuircd^    flatute  23  if.  6.  and  fet  forth  the  bail-bond^  it  feemed  to  Popham 

Chaf 


05ion«  t^Jafe.     l)ifceit]  -57! 

that  had  been  a  good  bar  to  this  a£tion.    Mo.  428.  p\.  59<S.  «>*the4e- 
HUl.  38  Eliz.  Laughton  v.  Gardiner.'  a^,, 

the  court 
iSiftt  he  bad  taken  bond  of  die  party  to  appear;  and  by  the  23  H.  6.  was  compellable  to  ball  him,  and 
fo  ought  not  to  be  charged.     But  per  cur.  it  not  being  pleaded,  the  court  cannot  intend  it,  nor  taka 

conufance  of  it.     And  therefore  adjudged  for  the  plainttfF. S.  C.  cited,  and  S.  P.   refoHred 

accordingly,  and  the  ftatute  of  H.  6.  li  out  of  the  cafe ;  for  h  being  a  private  ftatute,  the  court 
can  take  no  notice  of  it  by  fuggeftion,  without  pleading.  But  if  the  defendant  had  pleaded  it  fpecially^ 
•r  had  pleaded  noC  guilty,  he  might  have  taken  advanuge  of  the  ilatute,  and  oufted  the  plaintiff 
of  hia  adion.  And  judgment  for  the  plaintiff  caufa  qua  fupra.  Sid.  439.  pi.  6.  Hill,  ai  &  ax 
Car.  a.  B.  R.  Parker  v.  Welby.  '  Vent.  S5.  S.  C.  per  cur.  accordingly  j  for  as  it  is  it 
ftall  be  intended  that  the  plaintiff  let  h>m  go  without  bail ;  and  upon  pleading  not  guilty  he  might  have 
given  the  ftatute  in  evidence.  ^— Mod.  57.  pi.  i.  S.  C.  Trin.  22  Car.  2.  B.  R.  And  Keeling 
j&id  that  they  have  relied  here  upon  the  falfe  return,  and  the  general  demurrer  he  took  to  be  well 
enough;  and  Moreton  and  Rainsford  accorded,  and  therrfol-e  judgment  was  given  againft  the  plaintiff. 
■  ■■■  a  Saund.  154,  155.  Trin.  22  Car.  2.  B.  R.  Bcnibn  v.  Welby,  the  court  feemed  of 
dtver  opinions  as  to  the  declaration,  viz.  fome  that  it  was  for  the  falfe  return  only,  and  that  the  prece- 
dent matter  was  only  inducement ;  others  thought  the  declaration  was  for  tlie  efcape  only,  and  fo  the 
other  matter  but  only  furplufage.  A  third  opinion  was,  that  the  a^ion  was  brought  for  the  efcape* 
and  for  the  falfe  return  likewife ;  but  the  court  agreed  not  in  this  matter.  But  the  whole  court  re- 
folved  that  judgment  be  given  for  the  plaintiff,  becaufe  the  ftatute  is  a  private  ftatute.  and  ought  to  be 
pleaded.     And  the  reporter  fays,  that  in  the  cafe  of  Parker  v.  Welby,  the  fame  judgment  was  given 

in  the  fame  term. See  2  Keb.  591.  626.  630.  632*  657.  670.     And  adjudged  for  the  plaintiff* 

Both  the  cafes  are  exactly  the  fame. 

^8.  If  upon  a  mandamus  to  a  mayor,  &c.  to  rejlore  a  per/on  dij^ 

franchifed  to  his  place,  or  to  Cgnify  caufe,  &c.  the  mayor,  &c. 

returns  a  good  caufe^  &c.  but  the  matter  isfalfe^  an  a£lion  lies  upozv 

the  fpecial  matter  againft  the  certifiers.     1 1  Rep.  99.  a.  b.  Trin. 

Z3  Jac.  B.  R.     Refoived  in  Bagg's  cafe. 

29.  C.  fued  K.  in  the  Stannary  court,  and  the  defendant 
pleaded  to  the  jurifdi£):ion.  And  by  Jones  J.  abfentibus  aliis,  if 
the  judge  refufes  a  plea  which  by  the  law  he  ought  to  accept^  an 
a^ion  on  tne  cafe  lies  againft  him.  2  Roll.  Rep.  498.  HilU 
22  Jac.  B.  R.  Curriton  v^Killigrew. 

30.  An  officer  pro  hac  vice  only,  diflrained  the  cattle  of  B,  by  vir- 
tue  of  a  dyfringas  out  of  an  inferior  courts  and  he,  without  taking 
fufficient  fureties  for  appearance  at  the  next  courts  delivered  back  the 
cattle,  6.  did  not  appear.  Adjudged  that  this  was  fuch  a  dif- 
ceit  for  which  an  a£lion  on  the  cafe  lies,  though  he  was  not  a 
known  officer  there,  but  only  pro  hac  vice  for  this  purpofe. 
Lat.  159.  Trin  2  Car.  Wilde  v.  Dowfe. 

31.  Cafe  againfl  the  cuftos  brevium  {5*  cujlos  rotulorum  of  B,  R.  Sid.  77.^  pU 
for  that  the  plaintiff  had  obtained  judgtTtent  againjl  J.  5.  which  by  ^*^  ^  ^'j^ 
negligence  was  razed^  and  (capiatur)  made  ( mifericcrdia).     It  was  nionofthe 
proved  at  the  trial,  that  all  the  attornies  of  the  court  have  liberty  ^o^rt  ap. 
without  controul  to  fee.  the  records,  and  that  frequently  there  ?th^*Jgii 
are  feveral  of  them  together  there,  fo  that  it  is  almoft  impoffible  Nelf.  Abr. 
to  obferve  them  all  5  and  therefore  the  defendant  not  anfwerable.  V«  p'«  *$• 
But  Mallet  and  Windham  held,  that  though  no  negledl  appears  adjudge" 
in  the  defendant,  yet  having  taken  upon  him  to  keep  the  re-  there,  that 
cords,  he  is  to  anfwer  for  all  mifufages ;    and  therefore  charge-  '^'J^*'^. 
able  in  this  aSion.     But  Twifden  contra,  bcc^ufc  he  cannot  by  fhaiinotbc 
any  induftry  prevent  it.    But  by  reafon  of  a  variance  in  the  decla-  anfwcrabk.] 

2  ration 


*  f  72  •        dftiontf  [Cafe.    Bifcett.] 

— Rtym.  ndon  the  plaintiff  was  nonfuited.    Ler.  64,  Pafch.  14  Car.  t, 

•  evidence  of 
febttndance  of  ptHbm  there  fpecified,  baring  liberty  to  go  into  the  office  and  view  the  record^  dtf  jvy 

Iband  for  the  defendant. —^Keb.  zSli.  pU  tco.  S.  C.  adjohutur. Keb.  34.6.  pK  27.  S.  C» 

Md  there  being  fuch  an  uncootroulable  liberty  of  coming  into  the  office,  there  muft  fome  fpecial 
tt^gace  appear*     And  thereupon  the  plaintiflTwas  Donfuited* 

*  32*  If  %]ufi%ct  of  peace  refufes  to  take  the  oath  rf  the  party  rothed^ 
he  may  have  an  a£^ion  on  the  cafe  againft  him ;  for  he  cannot 
indi£l  him,  and  this  is  his  only  remedy.  Sid*  209.  Trin. 
16  Car.  2.  B.  R.  in  pi.  3.  per  Twifden  J. 

33.  Where  an  officer  aoes  any  thing  agannji  the  duty  of  his  place 
and  office,  and  a  damage  thereby  accrues  to  the  party^  an  adion 
lies  5  per  Wylde  J.  2  Vent.  26.  Mich.  23  Car.  2.  C  B.  in 
cafe  of  Turner  v.  Sterling. 

34.  If  the  fherilF  upon  a  writ  de  coronatore  eltgendo  wit  not 
return  him  as  a  coroner  who  was  chofen  by  the  major  part ^  an  adlion 
on  the  cafe  lies ;  per  Archer  J.  who  mentions  it  as  a  cafe  put 
at  the  bar ;  and  fays  he  agrees  to  it,  though  he  knows  no  autho- 
rity for  it  in  point.     2  Vent.  26.  Mich.  23  Car.  2.  B.  R. 

sLer^So.        3J,  Cafe,   &c.  againft  the  lord  mayor  of  London,   for  rc- 

Stariing  ▼.  f^g^g  a  poll  to  the  plaintiiF,  who  was  competitor  for  the  office 

s.  c.  ac-  of  bridge-matter,  and  who  then  iniiftcd  that  he  had  the  majority, 

cordingiy  in  which  the  othcT  denying,  the  plaintiff  defired  a  poll,  &c.     The 

^'  ^'  ^  plaintiff  had  a  verdiA  and  judgment  in  C.  B.     And  in  error  it 

laiied  to  do  was  infittcd  that  it  was  uncertain  whether  the  plaintiff  would 
hitduty,  and  jj^ve  been  elefted )    and  that  he  cannot  bring  an  a£bion  for  a 

2lLcd*t"hat  poffibility  of  damages  j    and  that  this  was  no  more,  it  not  being 

thereby  he  decided  who  had  the  moft  votes.     But  judgment  was  affirmed, 

loft  ^^^'  becaufe  the  defendant  had  deprived  him  of  the  means  by  which  it 

!^  Terdia  inigbt  appear  whether  he  had  the  moft  votes,  or  not     Vent.  20<J- 

k  fufficient.  Pafch.  24  Car.  2.  B.  R.  Sir  Sam.  Sterling  v.  Turner. 

And  the  re- 
porter adds  a  nota,  that  in  neither  of  the  courts  was  any  queftito  made  whether  fuch  aftion  would  lie 
imply  for  denying  the  poll  and  returning  another;  but  this  feemed  to  be  admitted  by  both  courts— 
Freem.  Rep.  17.  pl*  I5«  Turner  y.  Sterling,  S.  C.  in  C.  B.  and  fays  judgment  was  affirmed  in 
2.  1^,,  a  Vent.  25.  S.  C.  in  C.  B.  adjudged  for  the  plaintiff  by  3  J.  contra  Vaoghany  inth 

die  reafona. 

The  plaintiflTwas  ayrrfMfff  tff  law^  und  recirder  of  Cdtbefterj  and  the  defendants  relblvlng  totom 
him  out,  procured  articUt  tf  m'Jdemeanvr  to  be  drawn  agatnfi  hinif  and  then  all  who  had  liberty  to  vote 
proceeded  to  vote  for  and  againtt  him,  and  a  fo/l  wat  granted  to  decide  the  controverfy,  St  not  Mfptar' 
ing  upon  the  view  who  had  the  majority  of  votes;  but  before  the  plaintiff  had  taken  all  the  namely 
and  wtiifl  be  was  taking  cf  the  poiij  the  defendants  took  away  the  paper ^  and  wenld  net  fuffer  htm  t9 
proceed*  The  jury  gave  him  300 1.  damages,  on  a  trial  at  bar.  a  Mod.  228.  Pafch.  29  Car.  2« 
C.  B.  Shaw  V,  Colchefter  Burgefles. 

36.  AAion  will  not  lie  for  the  plaintiff  in  an  outlawry  againft 
the  flicriffsyir  negleSling  to  fcize  the  goods  of  the  outlaw  upon  a  ca^ 
plas  utlagatum ;  for  that  is  the  king's  lofs.  And  though  it  was 
pretended  that  felzing  might  have,  inforced  the  defendant  to 
appear  to  the  plaintiff's  adion,  the  court  thought  it  fo  remote 
as  not  to  be  confidered  as  a  ground  to  fupport  an  adion. 
2  Vent;  90.  Mich,  i  W.  &  M.  in  C.  B.  Dawfon  v.  London 
Sheriffs. 

37.  But 


aftionjf  [Cafcy    Difccit.]  S7^i 

37.  But  if  It  had  been  flicwn,  that  they  had  ncglc£lcd  to  take  If«  WUff 
Us  body  when  they  might  have  taken  it,  there  might  have  been  ^hifc'h!^* 
more  reafon  to  fupport  this  a£lion.     z  Vent  90.  Mich*  1  W.  wanant  oa 
&  M.  in  C.  B.  Dawfon  v.  Sheriffs  of  London.  »  fi*n  f«iai 

delivered  to 
hioiy  and  neglects  to  eiecute  it,  fo  as  the  party  is  prejudiced  by  it,  and  he  brings  tn  aAion  acainft  the  baUi0^ 
and  concludes  to  his  negligence  in  not  executing  the  writ,  the  adtion  will  be  maintainable.     Mo.  431. 

pi.  606.  Hill.  38  Eliz.  Palmer  v.  Porter. If  a  mtnifter  of  jottice  has  a  warrant  to  attach  the 

goods  of  another,  if  he  can  do  it,  and  does  not  do  it,  cafe  lies  ag^inft  him ;  per  Coke  Ch.  J. 
3  Bulft.  212.  Trin.  14  Jac«  ■  So  if  one  fues  a  writ,  and  (bews  the  &erilF  the  party  to  be  arreited-, 
and  delivers  him  the  writ,  requiring  him  to  make  the  arreft,  cafe  lies  agaioil  him  for  not  doing  iU 
Cro.  E.  873.  Hill.  44  £lix.  C.  B.  by  Wahndey  J.  Arg.  in  pi.  xo. 


(R.  b)     Againft  whom  it  lies.     [Principal  or  Under  [  573  ] 


tl.   |F  the  deputy  of  the  Jberrff  fubjlraBs  a  tc/rtV  which  is  to  be  Br.BiIle,]!. 

^  returned^  a  writ  of  difceit  lies  for  this  againji  the  Jheriff  9«  <:''t««  19 

himfelff  and  not  againft  the  deputy.     19  H.  6.  71.  b.  (it  fcems  !J,'/i*^J^* 

that  this  is  not  law,  becaufe  the  deputy  may  be  puniflied  for  where  it  was 

matter  of  faliity.)!  '?fift«l  «h*t 

'  '-*  the  fuit 

ought  to  be  againft  the  iberifF  himfelf  (whereas  the  futt  was  by  bill  of  difceit  agamft  the  (herifPa 

deputy  and  an  attorneys)   but  non  allocatur ;    for  the  defendants  did  the  deceit,  and  not  the  Iheriff*. 

S.  P.  admitted  Arg.  and  takes  a  difference  between  a  falHiy  or  deceit  axid  a  non- fcaf^sce,  that 

in  the  firft  cafe  it  lies  againft  the  under-iheriff',  though  not  in  the  laft.     Le.  146.  in  pi.  203.  ■ 

S.  C.  cited  Arg.  Cro.  £.  175.  in  pi.  i.  S.  C.  cited  by  Coke  Ch.  J.    Roll.  Rep.  78.  ia 

pi*  20. 

{%•  If  the  under-Jberiff,   when  a  venire  facias  comes  to  the  See(ll^b) 
flieriff  in  the  abjence  of  the  Jheriff ,  fends  to  the  bailiff  of  C.  to  return  ^l^l\{^'^ 
the  pannel,  whereas  there  is  *  not  anyfuch  bailiff  of  C.  that  hath  notes  there. 
any  warrant  to  return  it,  and  yet  he  returns  the  pannel,  for  which  JI"~*  ^^ 
caufe  it  is  quaflied,  the  plaintiff  (hall  have  an  adion  upon  the  ^  •  ^)  P  •  *• 
cafe  for  this  default   againft  the  (heriff  himfelf.     38  Aff.  13. 
adjudged.] 

[3.  If  a  bailiff  errant y  or  fpecial,  arrejls  a  man  upon  a  capias  ad  See  (B.  c) 
fati^aciendunty  and  after  the  prifoner  refcues  himfelf,  he  at  whofe  #c'*Vj*^* 
fuit  he  was  arrefted  cannot  have  an  aftion  upon  the  cafe  upon  s.  'c.-~  * 
theefcape  againft  the  bailiff,  but  muft  have  it  againft  the  flieriff;  Cro. E.  349. 
for  the  baily  is  but  afervant  to  the  (heriff.  Mich.  37  Eliz.  B.  R.  [I^'t^s!  p.^* 
between  Atterton  and  Harward,  agreed.]  does  not  ap- 

pear.——^ 

A  fervant  or  deputy  quatenus  fuch  cannot  be  charged  for  ntfJeB^  but  the  principai  only  ihail  be  charged 
for  it ;  but  for  a  mij^fcafanet  an  a^icn  will  lie  againft  a  fervant  or  deputy,  but  not  quatenus  a  fervant^ 
but  a  wrongdoer;  as  M  x  bailift',  who  has  a  warrant  from  the  Iherift*  to  execute  a  writ,  fuffers  his 
prifoner  to  efcape,  the  (heriff  ihall  be  charged  for  it,  and  not  the  bailiff;  but  if  the  bailiff /«ri:i  r^ 
frifontr  loofe^  the  a^ion  may  be  brought  a^'ainft  the  bailiff"  himfelf;  for  then  he  is  a  kind  of  a  wrong- 
doer or  refcuer,  and  it  will  lie  againft  any  other  that  will  refcue  in  like  manner ;  par  Holt  Ch.  J« 
Pafch.  1 3  W.  3.  in  his  argument  in  the  cafe  of  Lane  v.  Cotton. 

[4.  If  the  demandant,  in  a  writ  of  entry  fur  dlffcifin,  delivers  Sec  (<l:^b) 
p  writ  of  fummom  to  the  under-Jberiff  of  the  county,  and  after  he  L^ro.^^f ' 
fummons  the  tenant  upon  the  land  accordingly,  /i«^/ notwithftand-   175.  pi.  1. 
ing  does  not  return  the  writ,  an  aftion   upon  the  <?afc  may  be  ?•  c*  "<*• 
brought  againft  the  undcr-flicriff,  if  the  plaintiff  plcafcs ;    for  {.^^^J^**^ 

peradvcnturc 


S7i  dWortjBl  [Cafe.    Difccit] 

pUntitf)  peradventure  die  flieriff  had  no  notice  thereof,  and  it  msty  it 
?tjS*d^  that  the  under-flieriff  took  the  fees  for  executing  the  writa 
bythenader-  HiU.  3  a  Eliz.  Bk  R.  between  Mailsh  and  Astret,  adjttdgedij 

fclfy  and  therefore  mty  ht  puniflied }  and  it  it  aDeged  that  he  falfo  &  malitiofe  intending  to  debf  the 
|kUintiff  of  the  ezecutioo  of  hit  writ  did  not  retnm  it»  fo  that  it  it  an  embctaliiig  of  the  writ  for 
which  he  is  punifluble ;  and  it  wai  charged  in  thit  adlon  that  he  had  taken  tliB  leet  to  fftsrn  it*      ■ 
Le«  146.  pU  103.  S«  C.  adjudged  for  the  plaintiff* 

Roll.  Rep.  [5,  If  a  warrant  upon  a  fieri  fi^  to  levy  a  debt  at  the  fuit  of 
S?  cf*ad°*  J-  ^'  ^  dtreSed  to  an  under-baiRff  of  a  liierty,  and  be  by  force 
judged  for  thereof  levies  the  debt,  and  after  conceals  the  writ^  and  makes  not 
the  plaintiff,  any  certificate  thereof,  an  a&ion  upon  the  cafe  lies  againtl  the 
Ch^Lagreed  wdcr-bailiff,  becaufe  he  has  done  a  perfonal  tort.  Mich,  la  Jao* 
that  uie  un-  B.  R.  between  Bell  ahd  Catbsbt,  adjudged,  j 

der-flieriff 

Jhali  not  be  charged  for  not  returning  a  writ»  where  there  it  no  perfonal  tort  foppofed  in  him. 

C  574  ]         ^*  I^  ^s  S^  a^lion  upon  the  cafe  by  bill  agmnfi  the  deputy  of 
afberiff  for  embezzling  of  a  writ  of  habeas  corpora^  and  that  it  li^ 
AT  wdi  againfl  him  who  excites  the  other  to  do  it  iu  agmnfl  the  doer  i 
ioft  in  trefpafs  there  is  no  accefibry,  and  the  matter  (hall  be  given 
in  evidence.    Br.  Difceit,  pi.  52.  cites  19  H.  6.  29. 

7.  If  a  clerk  in  an  office  mfenters  any  thing,  he  himfelf  (hall  be 
puniflied,  and  not  the  mafter  of  the  office ;  becaufe  he  takes  z 
fee  for  it.     Arg.  Le.  146.  in  pi.  203. 

8.  Cafe  againft  a  gaoler,  for  that  a  plaint  being  before  the  iaUgfr 
of  B.  they  directed  a  warrant  to  the  under'^ailiff  to  take  the  party  f 
it(i  quod  habeant  corpus  ejus  coram  ballivis  ad  proximam  curiam  ibtd, 
tenend.  and  they  arrefied  and  committed  him  to  prifon  fuh  cuSodia  tf 
the  defendant.  It  was  moved  in  arreft  of  judgment  Uiat  this 
a£lion  did  not  lie,  for  the  prifoner  was  not  committed  to  him 
by  any  lawful  authority ;    for  the  under-bailifFs  had  authority  to 

^  take  him,  ita  quod,  &c.  but  not  to  commit  him  to  any  otner, 

and  lyhoifoever  they  commit  him  to  are  but  as  their  fervants,  and 
the  houfe  in  which,  is  as  their  houfe,  and  a£iion  lies  againft 
them  if  they  have  him  not  on  the  day,  and  againft  nobody  elfe. 
Cro.  £.  743.  pU  20.  Hill.  42  Eliz.  C.  B.  Baldry  and  Johnfon. 

9.  If  a  certificate  made  of  a  cufiom  in  London  is  falfe^  the  party 
fheJl  have  aHion  on  the  cafe,  not  againft  the  recorder,  but  againfi 

the  mayor  and  aldermen;  for  it  is  their  certificate  by  their  re- 
corder. Per  Hobart  Ch.  J.  Hob.  87.  pi.  114.  Trin.  12  Jac* 
in  cafe  of  Day  v.  Savage. 

10.  Cafe  for  refufal  offufficient  bail  lies  againft  the  (heriff,  but 
not  againft  the  officer,  rex  North  Ch.  J.  But  it  was  (aid  Arg. 
that  for  not  carrying  the  party  before  the  (heriff  to  put  in  baS, 
cafe  lies  againft  the  bailiff.  2  Mod.  32.  Pafch.  27  Car.  2.  C  B» 
Smith  V,  Hall. 
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(S,  b)     [Difceit.]     Againft  i^hom  it  lies  upon  a    ^^*-95 
Warranty  in  Law.     Againft  the  Mojier.  seTtit! 

Mafter  %tA 
Servant  (B)« 

fl.   TF  zfervatit  that  is  my  irerchnnt  {2igtni]  fells  a  falfe  [^an  s»i(mj(^'» 

*   unfoufid^  horfe  or  othtr  merchandize  in  a  fairy  to  a  many  no  ▼ant  ^^^ 
aflion  lies  agaiAlk  tht  mafter  for  the  deceit  >   fcr  he  did  ^tf^f^^"^^^ 
command   his  ftrvant  to  fell  to  any  man  particularly*     9  Hen.  6.  fur  \t  Cafe, 

53-  M  tc.— 

S.  C.  Arg.  Poph.  143. %  Roll.  Rep*  6.  Arg.  citet  S.  C.  u  fo  bdd  by  Rolfeaad  MartJii.<^^ 

S.  €•  cited  by  Muuntague  Ch.  J.  firidgm.  izS. 

^2.  But  ifihtfervant  by  command  and  covin  of  the  mafter,  fells  S.  P.  Br» 
it  to  any  particular  ptrfon^  if  it  be  unfound  [or  corrupt]  ai>  a£liOn  jj  q^^  "j' 
lies  againft  the  mafter,  for  this  is  his  fale.     *  8  Hen.  6.  53.  b.J     8.  dtds  9 

H.  6.  53« 
.•Ad  mcntiont  as  Co  fdling  In  gencnd,  without  ezpitflUig  any  eomnuuiA  or  covin  to  Ml  It  to  any  p«<* 
'titular  pe'fbn. 

*  This  (hoold  be  9  H*  6*  53.  b« 

[3,  If  the  fervant  of  a  taverner  fells  niim  to  another,  which  is  ?'*,^^^?* 
t^rruptedy  an  a£lion  upon  the  cafe  lies  sCgainii  the  mafter,  though  JJ'g*  ^^ 
he  did  not  command  the  fervant  to  fell  it  to  thrs  particular  per-  s.  c.  but 
Ton.     9H.6.53.b.]  ^^;^, 

fdlmg  the  wine  does  not  appeal* 

4*  Cafe  for  that  the  defendant  batitig  counterfeit  je^elsy  ttftd    [iTSU 
knowing  them  to  hefo^fent  his  fervant  J.  S.  ivitb  them  to  Barbary^  to  P^pham 
niahefale  of  the  jewels,  *where  he  applied  to  the  plaintiff  to  fell  them  ^'j 


s.c. 

Moun- 


for  hiniy  which  he  did  to  the  ting  of  Baf'bafy  for  Boo/-  and  delivei'ed  UgaeCh.  J« 
the  money  to  J*  S.  ivho  brought,  it  over  and  delivered  it  to  the  rff-  ^»^^  ^^^}^ 
fendant.     The  jewels  afterwards  bei^g  difcovered  to  be  counteffeitf  ^*J,"Iiy  i'lw 
and  net  nvorth   more  than  loo/,   the  plaintiff  Hvas  imprifonea  fill  (hJ\  have 
he  repaid  the  king  the  8O0/.     If  Was  argued  after  rerdift,  that  the  ^^*  J^'^*!' 
deceit  done  to  the  plaintiff  is  found  to  be  done  by  the  fervAnl,  of  Barbary.' 
and  the  jury  found  that  the  mafter  did  ndt  command  the  fervaht  j^-Bridgm. 
to   conceal   their  being  counterfeit,   and  then   by   his  general  jifJ'^H^' 
power  to  fell,  the  mafter  fhall  not  be  charged  if  tne  ferVant  ex-  16  jic.'sAcr 
cecds  his  power ;   and  for  that  and  other  reafohs  there  affigncd,  Mr^ment, 
he  conceived  the  aftion  not  maintainable ;   and  to  that  opinion  ^^^JJ}J*^*' 
the  court  inclined,  and  principally  fot  thc  reafon   abovcmen-  anJ  H^Jgi- 
tioned.    Cro.  J.  468,  470.  pL  14.  Hill,  it  Jfcc.  B^  R.  Sodtherti  ton.abfcnt. 

V.  How.  *  Ciookc, 

tgreett  thai 
that  the  aAion  would  not  lie,  and  that  Mich.  16  Jaca  jodgnent  wat'gltM  by  dU  fbd  courtf  4004 

Quereas  nil  capiat  per  biUam. %  Roll.  Rep.  5.  S.  C.  adjomator.— i—lbid.  a6.  Si  C.  ad. 

Jmatiir»  but  that  Mich,  following  judgment  %vii  given  for  the  defendant.  Ndf.  Abr.  38* 

P|*  16.  citea  Pafch.  143*  as  adjudged  that  the  idioa  lay  againft  the  mafter,  aad  (b  at  pag.  ii66« 
V^*  »•  cites  %  Cro»  46IU  as  adjudged  that  it  lafcs.    But  fte  Ihprt  afid  the  repom  thenftlve«. 

^    5*  Btit  if  a  gpldfmitb  malts  plati  ioherein  he  mingles  dro/t  to  as  it 

IS  not  according  to  the  ftandard.  and  fends  his  fcnmnt  to  a  Jisir 

Vol.  I,        "^  U  u  % 
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to  Ml  it  i  who  fells  it  for  gotdflztt  according  to  the  ftandard,  an 
aaion  on  the  cafe  lies  againft  the  mailer  ;  jper  Doderidge  J.  to 
which  Mountague  Ch.  agreed,  becaufe  it  fails  in  the  price  in 
filver.  And  fo  made  a  diSerence  between  the  felling  of  plate 
and  the  felling  of  jewels  (as  in  the  principal  cafe),  which  are  fold 
hf  tl^eir  valuation  and  fail  in  their  value*  Cro.J.  471.  HilL 
15  Jac.  B.  R.  in  pi*  14. 

(T.  b)  [Difceit.]  [Upon  Warranty  in  Law.l  Againfl 

the  Sjsrvant. 

Xjs  T  F  the  fervant  tf  a  tavemer  fills  vjine  that  is  torrupted^ 

-^  knowing  it  to  be  fo^  adfon  of  difceit  does  not  lie  againfk 

the  fervant  \   for  he  did « it  but  as  a  fervant*    Contra  9  Hen.  6. 

S3'  *>•] 

(U.  b)     Difceit.     Againft  whom  it  lies  upon  an 
Exprefs  Warranty.     \ScrvantJ\ 

€ra.  J.4«s*  [l-  T  F  my  firvant  leafis  my  lands  to  another  for  years,  refirmng 
pi.  10.  S.C.  1  Q  rent  to  nu^  and  to  perfuade  the  Icflee  to  accept  thereof 

4oa  not  ip-  ^^  promifes  that  he  Jball  enjoy  the  land  during  the  term  without  //r- 
pear.  cumbrances^  if  the  land  be  incumbered,  &c.  the  leflee  may  have 

an  a£tion  upon  the  cafe  againfl  my  fervant,  becaufe  he  made  an 
exprefs  warranty.  Trin.  15  Jac.  ^.  R.  between  Broxjmg  and 
Came,  per  curiam.] 
r  57^  ]  2.  Difceit  upon  a  warranty  of  cloths  upon  a  fale  of  them,  to  he 
Jf  zjervave  of  the  length  of  ^o  yards,  where  they  were  only  22  yards.  The 
ofliT*''  defendant  faid  that  the  property  was  in  J.  N.  and  he  as  his  fervant, 
funtiTfills  and  by  his  command,  fold  them  ;  abfque  hoc  that  he  fold  modo 
tuares  of  the  &  forma.  And  per  Littleton,  though  it  was  the  fale  of  the 
wir^ir^^  mailer,  by  which  the  mafter  may  have  adlion  of  debt,  yet  it  is 
the  warranty  the  Warranty  of  the  fervant,  who  is  defendant,  and  zSiion  lies 
IS  void  (  for  againfl  him ;  for  it  may  be  that  the  plaintiff  would  not  have 
of  die  mar'  bought  thcm,  but  by  trufting  to  the  warranty  of  the  defendant* 
tn,  and  the  But  by  Choke  and  Bryan,  difceit  lies  not  where  it  is  the  iak 
wtrwnty  of  q{  one  by  the  warranty  of  another :  but  Brooke  fays  quaere  \  for 
And  fo^n^^'  ^^  ^^y^  ^^  feems  that  a£tion  on  the  cafe  fur  aflumpfu,  pro  tali 
good.  2  fumma,  will  lie.  Fairfax  agreed  tliat  if  they  failed  of  the  lengthy 
^^^nJd^^*  difceit  lies ;  for  this  does  not  appear  by  the  view,  but  by  mca- 
ndge  tc  ^'     furing.    Br.  Difceit,  pL  29.  cites  1 1  £•  4.  6* 

Haughton,  citu  u  £.4. 
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(X%  b)     [Difceit.]     In  what   Cafe  it  lies   up9n  a 
Warranty  in  Law.     Agauifl  an  Attorney. 

[i»  TF  my  attorney  in  a  plea  of  land  makes  default ^  by  which  I  *  '^^  ^«cms 
^  lofe  the  land^  I  fhall  have  a  writ  of  difceit  againil  iilm,  and  \\^12^  be 
(hall  recover  all  in  damages.     21  Edw.  *  4.  45.  b.  61.  but  quaere  (3) ,  and  fee 
if  he  did  not  lofe  it  by  coUufion.]  ^J  ^^  |-  4^^ 

61.  pi.  8. 

[2,  \Btff\  if  the  tenant  mahes  an  attorney  in   hanly  and  after  Br.  Error, 
conufance  of  this  plea  //  demanded  by  a  franchife^  and  granted,  he  \Iq^^^* 
remains  attorney  for  him  in  the  franchifcy  yet  if  he  makes  default  Br.  Attor- 
thj^r^,  by  which  the  land  is  lolt,  no  writ  of  difceit  lies  againfl  ".^y*  p^-  35* 
him^  bccaufe  he  is  not  bound  to  go  there.     21  Ed.  3.  46.  J  ^^|^  p  _^ 

See  tit.  Attorney,  (L)  pi.  i,  S.  C. 

("3.  So  an  attorney  in  a  plea  is  not  bcurd  to  go  to  the  nif! priusy  B^"-  Attor- 

and  therefore  if  he  makes  default  at  the  nifi  ^rius,  no  writ  of  ^Ucss^  c^* 
difceit  lies  againft  him.     21  Ed.  3.  46.] 

4.  If  an  attorney  pleads  faljcly  cr  faintly^  aftion  of  difceit  lies  ;  A  client 
but  the  party  by  this  cannot  remove  him;  per  Afliton,  which  p^^' ^'» 
was  clearly  denied.     Br.  Difceit,  pi.  41.  cites  8  H.  6.  8.  \J^r'7^t\ 

mtrcl  tffiie,  and  he  fufftn  judgment  by  rihiiJiciu  It  w?s  fald  that  this  was  not  any  caufc  of  jdlicn,  un- 
lefs  it  was  by  covin,  and  murt  be  atJcjird  in  the  declaration,  or  oihrrv*!^  he  cannot  iccovtr.  ]t  wai 
afterwards  agreed  that  the  covin  was  not  traverfoble  by  plea,  but  onl>  in  evidence  at  the  bar.  Win* 
90.  Trin.  22  Jac.  C  B.  Adams  v.  Ward. 

< 

5.  An  attorney  who  is  informed  to  plead  matter,  which  he. 
cannot  plead  by  confcicnce,  may  plead  quod  non  efl  veraciter  in» 

formatns^  &c«  and  in  writ  of  difceit  this  fui&ces  againfl:  his  client. 
Br.  Attorney,  pi.  76.  cites  20  E.  4.  9. 

6.  Difceit,  for  that  ih^  plaintiff  being  fued  by  A.  on  a  bondy  the 
defendant  without  warrant  appeared  as  attorney,  and  pleaded  nonfum 
informatus.  The  defendant  pleaded  that  A.  fued  the  plaintiff  and 
y,  S»  joint  obligors f  and  that  J.  S,  retained  him  for  thetrt  both^  £5* 

fro  defeBu  informationis  he  pleaded  as  above*     Upon  demurrer  the    [577] 
court  were  of  opinion  that  the  fraud  and  covin  arc  traveriablc. 
D*  361.  b.  pi.  13.  Hill.  20  Eliz.  Manfcr  v.  Franklin. 

7.  An  iff  ant  being  fued  on  a  bond  entered  into  by  him  and  another  ^ 
the  plaintiff  in  the  fuit  procured  an  attorney^  without  any  warrant 

Jrom  the  infant  ^  to  appear  for  him^  who  pleaded  ncn  fum  infrmatus,  ♦ 

and  the  infant  was  taken  in  execution.  It  was  faid  by  the  court, 
that  his  remedy  was  by  writ  of  difceit  againfl  the  attorney,  and 
not  by  audita  querela.  Cro.  J.  694.  pi.  7.  Mich.  22  Jac.  C.  B. 
Allely  V.  Coliey. 

8.  If  a  man  be  retained  as  an  attorney  tofuefor  a  debt  which  he 
knoivs  to  be  releafed,  and  was  himfelf  a  witnefs  to  the  reieafe,  yet 
an  a£lion  will  pot  lie  againft  him,  becaufe  what  he  does  is  only 
as  fervant  to  another^  and  in  the  way  of  his  calling  and  pro- 

U  u  a  icfli^n; 


r 
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fefliM  *9   per  tot.  cur.    Mod.  aop.  HUl.  27  &  28  Car.  2.  C.  B« 
in  pU  41* 


t«U96. 


(Y.  b)  [Difceit.]  In  what  Cafe  it  lies  upon  an 
Exprefs  Warranty.  In  rcfped  of  the  Warranfjr, 
and  the  Hme  of  the  making. 


2)  III*  I.     [l.    I F  a  man,  knowing  tit  horft  to  he  lame  and  fiurJerei^  offers 
;.  C.  bot  •  I   j^if^  f^  fff^  fQ  if^y    ^„j  warrants  him  to  be  found,  &c.  and 


s. 

Stt  (zi  17"  I  trufting  thereto  buy  him,  by  which  I  am  deceived,  though  here 
r*.  3.  %.  c.  the  warranty  was  before  the  fale,  yet  inafmuch  as  this  was  thicaitfe 

of  the  huyingf  an  a£tion  upon  the  cafe  lies  thereupon.     Pafch. 

3  Jac.  B.  R.  between  Goldsmith  and  Preston,  admitted.] 
2.  If  one  fells  a  horfc  to  another,   and  a/Ur  at  another  da^ 

warrants  him  to  be  good  and  foundy  it  is  a  void  warranty  ;    for  it 

ought  to  be  at  the  time  of  the  felling.     Godb.  31.  in  pi.  40. 

per  Windham,  cites  5  H.  7. 
Ir.  Owna.        3.  \{  h.  fells  cloths  to  B.  and  warrants  them  of  fuch  a  lengthy 
s'p**cl»    *      ^^^y  ^'^  "^^»  '^^  warranty  ought  to  he  in  writings  if  made  at 
s'h'j*  i«.  another  time  after  the  bargain  i  *for  to  have  an  adbon  of  difceit  the 
and  IU4.       warranty  mud  be  made  upon,  and  at  the  time  of,  the  bafgain* 

j|;^»;«jrF.N.B.98.(K). 

7.  43.     [All  thcedidoni  of  Brooke  are  printed  5  H.  7.  43.  but  there  are  not  fo  many  pagn  la  that 
jcar}  bot  it  iliould  be  (41)  and  i*  at  41.  b«  pU  7*] 

4.  Q^Eliz.  was  feifed  in  fee  of  the  vicarage  of  S.  whereto  the 
tidies  in  S.  did  belong,  whereof  the  defendant  upon  the  9  June 
did  affirm  himjelfto  he  lawful  inannbtfity  and  had  right  to  the  tithes 
frmn  the  death  of  T,  V,  the  incumbent.     And  after  upon  16  June 
the  plaintiff  treating  with  the  defendant  about  his  buying  the  faid 
tithes  till  Mich,  following,  the  defendant  adtunc  hfowing  thai  be  had 
ftoi  right  thereto^  he  not  having  been  infitutcdy  &c.  yet  fallb  &  de- 
ceptive fold  them  to  the  plaintiff  for  30I.  and  alleges  in  fb&o, 
diat  £.  T.  was  alfo  prefented,   &c.  and  took  the  tithes,  &c. 
The  a3ion  does  not  lie  for  filling  a  thing  in  iMch  he  has  nopnfertjy 
unlefs  he  makes  a  warranty  at  th^  fame  time  that  the  plaintiff ^flfould 
enjoy  them^   whereas  tKis   affirmation   of  his  being  vicar,  and 
having  a  right  to  fell,  was  7  days  before  the  fale.     Adjudged  for 
the  defendant*    Cro.  J.  196.  pU  23.  Mich.  5  Jac.  B.  R.  Rofwell 
V.  Vaughan* 
!  f  78  1      '4*  Cafe,  for  that  the  plaintiff  had  bargained  and  bought  ef  the 
%  Show.        defendant  l6  hogfheads  of  wine,  &c«     The  defendant  in  conftdera* 
^84.  pl«i79.  tione  inde  adtunc  &  itidnny  warranted  the  wine  to  be  good  and  mer- 
RufTcr's.C    cha^izable.     It  wasobjefled  that  this  warranty  was  after  the 
iaunders'   *  contra£b,  and  fo  not  good  *,  and  cited  the  cafe  of  Pope^v*  Lewins. 
ch.  J.  faid    But  the  court  feemed  to  think  it  too  nice,  and  adtunc  &  ibidem 
SvtiTtto    *•*»"  ^  intended  all  at  an  inftant,  and  that  it  would  be  well 
be  all  at  the   enough  if  (in  confidcratione  inde)  had  been  out.    Afterwards 
iame  time,     ^  plaintiff  had  his  judgment,  by  the  opiuion  of  Raymoiid  and 

Wkhins^ 
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Wkhins,  Jones  hxfitante.    Skin.  104-  pi.  a.  Pafch.  35  Car.  a.  »'  "»»" 
B.  R.  Moor  V.  Ruflcl.  J^^  ^ 

the  (in  confidcratSone  inde)  had  been  out.     And  upon  movng  It  at  the  ntxt  teniiy  all  tbb  court 
thought  it  vrell  enou^.     And  judgment  for  the  pUintiff*. 

5*  Plaint iiT  declared  that  defendant  on  fuch  a  jay  and  place 
fold  him  a  horfe,  and  then  and  there  warranted  him  to  be  found, 
&c.  Whereupon  he  paid  him  fo  much,  atid  averred  that  the 
horfe  was  not  found.  It  was  moved  that  this  warranty,  as  fet 
forth,  might  be  after  the  fale,  whereas  it  ought  to  be  part  of  the 
contract,  and  therefore  it  (hculd  be  warrantizando  vendidit. 
Sed  non  allocatur ;  for  the  payment  M^as  afterwards,  and  by 
that  the  bargain  was  completed  which  till  then  was  imperfed. 
X  Salk,  2ii.   pL  4.  Trin.  5  Ann*  B.  R.  Butterfield  v.   Bur«> 

roughs, 

(Z«  b)     In  what  Cafe  it   lies,   upon  an  Exprefs 

Warranty, 

ri,   T  F  a  man  ftl/s  a  tun  of  wine,  and  warrants  it  to  he  founds  S,  P.  Br. 
*  and  not  corrupted,  if  it  be  corrupted,  an  adkion  upon  the  |J  c^  ^\ 
cafe  iies.     1 1  Hen.  6.  1 8.]  8.  dto'/H.* 

6.  53.  if 
•  Babb.  and  Martco.—— F.  N.  B.  94.  (C)  S.  P.  and  S.  C.  cited  in  ourg. 

[2.  Sb  if  a  man  fells  a  horfe,  and  warrants  him  to  be  clear  P*  ^«  ^* 
I^'und  j  of  his  limbs,  if  he  be  not,  an  tlGlxom  upon  the  cafe  lies.  I^p.^n^i 
1 1  Hen.  <J.  1 8.  J  s!  c.  cited 

*  lA  mirg. 

C3*  1^3  **^  ajign  fells  a  horfe,  and  warrants  him  to  be  found,  C^i^P^*  '• 
&c.  wncre:f5  \^^Uows  him  to  be  lame  and  foundered,  an  a£lion  ^^  g\  p ' 

upon  the  cafe'  licsV"  Pafch.  3  Jac.  B.  R.  between  Goldsmith  L(y. 

AND  PSI^ton  admitted.]  ^  H*  '• 

accofdinglyt 
f4.  If  a  fnifh  prowifes  to  fooe  my  horfe  well  and  commodiouflv,  ^  (P.  b) 
i(  he  pricks  him,  an  action  upon  the  cafe  lies.     14  Hen.  j6.  18.  b.  JJakmiiet 
it  feems  it  lies  without- tMs  warranty.}  agunA  him 

without  anjf 
wtfrantj  j  for  it  11  the  duty  of  erery  artificer  to  exercifc  his  art  rightly  and  troly  at  he  ought. 
F:  N.  B.  94.  (D)  Marg.  cttei  14  H.  6.  to.  and  46  £.  3.  i^.^^^lfo^*  143.  Afg.  cites  F.  N. 
54-  (C) 

[5.  So  if  he  does  not  fboe  him,  bj  which  I  travel  Mrithout,  and  ^aion  liea 
my  horfe  is  damnified  for  want  of  flioes,  an  aQion  upon  the  cafe  J^J^y)^ 
lies  againil  him.     14  Hen.  6.  i8.  b.]  to  ihoc  hint. 

Agreed  per 

tot.  cor.     Kelw.  5c.  a.  pi.  4.  Palch.  18  H.  7. S.  C.  9H  by  Holt  Cb.  J.  1%  Mod.  484. 

01  adionable,  becaufe  he  hM  made  proftAon  of  a  trade  which  is  for  the  public  good,  and  haa  thereby 
*  expofed  and  vefted  an  intercft  of  bimfeif  in  all  the  klni^'s  fubjeas  that  will  employ  hiai  in  the  way  of 
liji  trade. 

•  C  579  ] 

[5.  If  a  farrier,  though  he  be  not  a  common  farrier ^  afftmes  to  ^"  ^***^ 

cure  my  horfe  of  a  malady^  if  he  kills  the  Borfc  through  negligent  {J^;*^*  "** 


U  u  3  admiuiftraddn  thcta. 


BOCU 


579  aaiontf  [Cafe.     Difceit.] 

adminiftration  of  his  medlcinesj  an  aflion  upon  die  cafe  Ges  agalnll 

him.     ipHcn.  6.  49.] 
Centra  if  he       [7.  If  onc  retains  a  man  of  the  law  to  be  of  his  coonfcl,  to 
%TclaU  7t  •    K^*^  *  certain  manor,  and  the  cotuifellor  warrants  him  to  gain  the  ma" 
by  the  heft '    ttor^  yet  no  a^ion  lies  againll  the  counfellor,  if  he  does  not  obtain 
opinion.  Br.  jt ;  for  this  rejls  merely  in  covenant ^  and  therefore  the  warranty  oygbt 

kCaic,  pf.    ^^  ^'^''^'^  ^^'^  h  ^^^^'     ^'  Hen.  6.  1 8.     (It  feems  this  is  intended 

icS.  cites     without  confideration.)! 
s.  c 

F.  N.  B.  04.  (D)  in  the  new  notes  there  (b)  S.  P.  and  if  he  does  Ms  endeaYOor  cafe  docs  not  lie  ;*  for 
perhaps  it^^xi  impoir.oic  to  grt  it  j  cited  1 1  H.  6.  04.  55,  — — .  (P.  b)  pi.  9.  S.  C. 

[H.  S*?  if  a  man  warrants  to  pur  chafe  a  manor ^  and  does  nof^  no 
"aflicn  lies  without  a  deed,  becaufe  it  founds  in  covenant. 
II  Hen.  16.  iS.  b.  (It  fccms  it  is  intended  without  con* 
fideration.)J 

[9.  If  a  nvdn  fel/s  certain  packs  of  icool^  with  warranty  that  they 
are  good  and  merchantable,  if  they  arc  fuU  of  moiths^  ai^  action 
upontl;c  c.ifc  lies.     19  Hen.  6.  49.  b.J 

I  v?i"f *  "  [^^*  ^^  ^^  **  '"^'^  ^^'^^  certain  baUs  of  green^  and  warrants  them 
cuczaLi.)    to  DC  merchantable,  whereas  he  hionvs  them  to  he  *  damagedy^vi 

adion  upon  the  cafe  lies  againll  him.      20  Hen.  6.  35.  ad- 

juop;cd.] 
Sec  (P.  b)^  [  1 1.  If  a  man  undertakes  to  carry  my  pack-horfe  over  Hum- 
^s*.  P.^And  ^^»  ^"  *  st^^\  fafe  and  found,  if  he  furcharges  his  hod  withother 
the  terry  liorfcs,  by  ivhtch  furcharging  my  horfe  is  Jo/fy  an  a£iioii  upon  the 
wage.,  are  cafe  Hcs  againft  him.  22  Aff.  41.  adjudged.  *  (It  feems^that  it 
Adlton  fu/*  ^^  inter: did  thai  he  ivas  a  comtnon  carrier  of  fuch  things  over  the 
Je  Call:,  pk    river.)]  ,        *  ^ 

78.   cites 

S.  C.  j^ 

Roll.  Rep.  |-j2.  If  a  man  carries  a  hale  of  vtoai.  to^  earner^  ZTtd.wmvnfs 

S^c.^bur*  '^  ^^  '""^  '^  ^'  ^"fy  of 'the  iveight  of  800/.  and-^lltEys  hhirtfc  carry 

does  not  it  to  fuch  a  placc,  and  that  l)e  (hould  have  2s.  for  <aifxarriage 

mention  the  Qf  every  hundred  weight,  whereas  it  waxtm  truth  of  ^  weight  of 

^Y^l'~   '  2ooolb.  but  the  carrier  giving  *  credit  to  i:hc  promifc  aforeiaid, 

I     ^J_  [j  carries  it  to  the  place  appointed ;  but  by  the  faid  deceit  in  the 

warranting,  weight,  his  waggon  in  which  he  carriid  it  was  fo  overloaded, 

but  oiily  the  /^^^  ^y  ^/,^,y  exceffive  labour  he  lofes  2  of  his  horfes  that  drawed  the 

affirming  It  •'  c>.'  t  r      i-      '^        •    rt    t.-  ^  -f        -— 

tobcScoib.  '^•^gg^^i  ^^  action  upon  the  cafe  lies  againlt  hmi  upon  this  wtar- 
wcight,  and  ranty,  though  he  might  have  weighed  it  prefently  upon  the  re* 
witi)out  fay.  ^jjipf .  [^  j^g  might  take  it  upon  the  other^s  promHc,  without 

ing  that  It  •    '  ■  r   •.         »r-   t  T  T»      T»       t  r% 

was  no  more,  wcigmng  of  it.  Mich.  1 3  Jac.  B.  R.  between  Batly  and 
The  court      Merril,  for  the  weight  is  not  difcemibleby  the  view.] 

Ta^ainft  2"*  f  ^3*  ^"'  ^^  *^"^"  ^^^^  "^^  ^'^  ^"  ^^^^  ^^^^»  '^  ^'  bad  only  rf^ 
whether  the  firmed  to  the  earner  that  it  was  hut  800  weight  s  for  this  is  not  any 
a£>i  n  jay      warranty.    Dubitatur  Mich.  13  Jac.  B.  R.  between  Bayly  akd 

orn.t.     Et    MerkiL.] 
aJjornatur  -• 

Cro.  J.  3^6.  pi.  18.  S.  C.  ftated  tecordtng  to  Roll.  Rep.  fnd  u  to  what  was  nrftd  of  the 
phintifF  s  negligence  in  not  weighing  It,  vie.  that  perhaps  the  plaintiff  was  a  flrafigcr  theie  whcfc  bo 
undertook  the  cjniagc,  and  hai  no  weights  to  weigh  It.  It  was  anfweredy  that  it  war;  grofs  negBgence 
to  undertake  a  weight  fo  far  exceeding  the '  affirmation  without  veiieliing^  wheiefore  judgoiciit  vat 
ft^ycd.  3  Bulft.  94.  S.  C.  Wi  the  whole  court  (a^tentq  Coke  Ch.  J.)  held  ;bc  a^ioa  lay  oot, 

bccAuiib 


aJHontf[Cafe.    Difceit.]  *58o 

btcanfe  tKe  deftolt  was  in  the  plaintiff  himfclf  by  not  weighingit ;  but  being  ordered  to  ftay  tiU  moved 
again,  and  the  plaintiff  percei?ing  the  opinion  of  the  court  to  be  agatnft  him,  nerer  moved  the  court 
again ;  and  fo  no  judgment  was  pronounced  either  way ;  neither  does  this  report  cake  any  notice  of  any 
warranty. 

•  A  goldfmitb  b^d  m  fwe^  ^h'tch  he  affirmed  to  he  a  bexoarjlcne,  and  fild  it  to  tbt  piatntijf  for  loo  /. 
vhereu  it  was  not  a  besoar  ftone.  Adjudged  that  the  bare  affirmation^  without  warranting  it  to  be  fo, 
would  not  maintain  an  a&ion  ;  per  all  the  juftices  and  barons  in  the  eacbcquer-chamber,  prster  An- 
derfon.     Cro.  1.4.  pi.  3.  Psifch.  i  Jac.  Chandler  ▼.  Lopus. 

In  cafe  for  jell'mg  the  ^\n<\i[  falfi  hills  0/ public  faith,  kntwhg  them  to  be  fjife,  arj  yet  affirming 
ihem  to  be  truef  with  an  inOent to  deceive,  judgment  was  given  for  the  plaintiff.  Sty.  348.  Mich.  1651* 
B*  R.  Fowke  v.  Boyle. 

[14.  If  A.  Jells  a  borfe  to  B.  a  fid  warrants  him  to  be  found  of  ^f'^^^^^* 
wind  and  limo^  and  clean  of  his  legs,  whereas  he  well  hfows  that  i^juig^  f^ 
ie  is  JbouldeT'pitchedy  and  has  fplints  upon  his  legs,  an  a£lion  lies  the  plaintiff; 
againft  him  upon  this  warranty  ;  for  theft  imperfeElions  are  not  fuh-  ^"^  **y"  '*"' 
jeB  to  the  view  without  fome  JkilL  Trin.  1 8  Jac.  B.  R.  between  ^j,  g|yen^ 
DoRRiNGTON  AND  Edwards,  adjudged,  this  being  moved  in  arreft  only  that 
of  judgment.]  "tr^i, 

here  was  an  apparent  fund ;  for  the  plaintiff  woold  have  rid  the  horlby  and  the  defendant  (aid,  I  will 
:warrant  him  to  be  found. 

Cafe,  &c.  for  that  the  defendant,  sa  fucha  day  and  place,  fold  hm  an  borfe,  and  then  and  there  war • 
ranted  hm  to  be  found  wind  and  lintb^  whereupon  be  paid  fo  much  money  ;  and  averred  tbt  borfe  bad 
hut  one  eye*  Upon  non  warrantiaarlt  pleaded^  the  plaintiff  had  a  verdict ;  and  it  was  objected  in  arreft 
of  judgment,  firif,  that  a  warranty  extendi  only  to  fecret  infirmities,  but  the  want  ot  an  eye  was  ap- 
parent 'y  but-refolved  that  this  mufl  be  intended  fecret,  JSnce  the  jury  fuMud  that  the  defendant  did  warrantm 
s  Salk.  ax  I.  pi*  4«  Trin.  5  Ann.  B.  R*  fiutttrfidd  ?.  Bunougha* 

15.  If  one  fells  z  horfe  that  is  Hind,  and  warrants  him  to  be  ^faman 
fouiidy  no  a^iion  lies,  bccaufe  I  may  fee  whether  he  be  blind  or  vJllh  onr 
not ;  but  otherwife  where  he  has  a  difeafe  in  his  eye  which  I  cannot  e>e,  and 
^lifcern.     Bridgm,  1 28.  cites  1 3  H.  4.  i.  Jh«Tc"hath 

»  eyes;  it  la  a  void  warranty,  becaufe  it  is  apparent  to  the  Tendce.  Br.  Difixit,  pK  29.  cites  11 
f,*  4*  ^* 


(A.  c)     What  (hall  be  a  good  Warranty. 

[i.  iF  a  mzn  Jells  certain  flieep  to  another,  and  warrants  that  Ow.  60. 

*  they  are  found  at  the  time  of  the  falcy  and  ihztxhcy  Jhall  con-  fjrjjng|y"|- 

tinue  found  by  the  fpace  of  one  year  after ,  this  is  a  good  warranty,  CJcnch  and 

upon  which  an  a£tion  upon  the  cafe  lies,  though  it  be  the  a6l  of  F«oncr. 
God  if  they  continue  found;  for  this  is  not  impoflible.     Trin. 
29  Eliz.  B.  R.  between  King  and  Bratne,  per  2  juftices.] 

[2.  io  if  a  man  warrants  fucb  7i  fhip  to  return  fafe  from  fuch  a  S.  P.  Vy 

place ;  for  \%  is  ufual  between  merchants  to  infure  them  in  fuch  p^^"^^  *"** 

jnauner,    Trin.  39  Eliz.  B.  R.J  obiter.  *Ow, 

60.  in  the  cafe  abovc^ 

[3*  S0  if  one  warrants  that  fuch  a  man  will  live  a  year ;  for  this 
{s  the  common  ufage  of  the  infurers  among  merchants  and  others. 
Trin.  39  Eliz.  B.  R.] 

[4.  If  A.  promifes  B.  for  a  fum  of  money,  for  the  paiture  of 

certain  fheep  in  certain  lands  for  a  certain  time,  to  preferve  the 

Jhetp  11)  th^  f^id  land^  for  the  time  aforef9id,yJa/f^  and  free  from 

Uu4  fotg 


5&I  9iff0ntl  [Cafe.     DUbeit.] 

rat ;  in  this  cafe,  if  the  Jbeep  nvere  at  the  time  of  the  protnifi  altcv 
gethcr  unfound,  infirmi  r^en^  and  ec^rruptedj  though  they  die  after 
of  this  Tottcnnefs  within  the  time  aforefaid,  yet  this  is  not  an|^ 
breach  of  the  promife  if  he  keeps  them  during  the  faid  time  i 
for  the  efiefl  of  the  promire  is  only  to  keep  them  in  the  faid 
]ands>  and  that  the  lana  *  (Iioutd  not  infc£l  them  with  the  rot;  for 
if  they  were  before  the  promife  utterly  rottetii  it  was  not  pof- 
fible  for  him  to  reftore  them  to  their  foundnefsi  nor  did  he  pro» 
mife  fo  to  do }  but  only  upon  a  prefumption,  that  if  they  were 
found  then>  they  (hcnild  not  be  infe£^ed  witli  the  rot  during  the 
time  that  theyihould  departure  with  him.  Trln.  1651,  Matr£* 
YEKS  AND  Aland,  adjudged  upon  a  demurrer.  Intratur  Pafdu 
1651,  Rot.  57.] 

5.  If  a  man  fills  feeds  to  me,  and  warrants  to  me  that  they 
are  good,  where  they  arc  not,  or  that  they  are  feeds  of  fuch  a 
fountry^  which  is  falfc,  difceit  lies ;  for  I  cannot  know  them  but 
by  him,  Biit  if  he  warrants  that  the  feeds  fball  grotu^  it  is  a  falfc 
"Warranty ;  for  it  is  as  it  pleafe  God,  Br.  Difceit,  pi.  29.  cites 
1 1  £.  4.  6. 

6.  &  warranty  that  a  horfe  fbaU  carry  a  man  30  l^gues  a  day^  it 
i^  void ;  for  he  cannd  warrant  a  thing  to  come.     Ibid. 

7.  And  per  Fairfax,  if  a  man  fells  cloths  of  a  murrey  colour j  and 
warrants  that  they  are  hluCj  it  is  a  void  warranty  ;  for  it  is  apparent 
by  tlie  view.  But  per  Brian^  if  the  vendee  ^e  blind^  in  fuch  qifc  dif* 
C^it  lies.     Ibid, 


(B.  c)     Difceit^  in  Nature  of  an  Adlion  upon  thg 
(lilafei  who  may  bav^  it.      The  Moftcr.^ 

Cip..L  349,  J  I.  I F  a  hedliff  errant  takes  y.  5.  in  execution  upon  ^  cap.  ad  fa- 

i's*.%!'Jd'  tisfacicnd'  at  the  fuit  of  J.  D.  and  after  J.  S.  efcapes  hy  a 

ait^Arg.  refcue  of  himfelf  the  iherifF  may  have  an  a&ion  upon  the  cafq 

f  r^^^   \  againft  him  for  this  efcape  *,  for  he  is  thereby  chargeable  over  for 

*  Fol,  9f •  ij^jg  ^Q  j^  j)^  j^^  ^j[3  cjfcape  n\ade  to  his  bailiff  *  was  an  efcape 

jmd  f»M to^  ^®  himfelf.    Mich.  37  5iiz-   B.  R,  betv^cn  Atterton  and 

have  been       HaRWAKD,  adjudgcdj 

juljud^^ed  in 

tbr  cafe  of  HiU  v.  Holu 

3.  P.  per  .j'2.  But  if  fuch  aprifonor,  taken  hya  haiUff  of  a  franchife^  efcape; 

Vll  PiJch.'  t^9^  ^^  bailiff,  the  flieriff  fhall  QOt  have  an  at^ipn  upon  the  cafe 

id  Elis.  againit  him,  bec;^\ife  he  is  not  chargeable  over^  but  the  bailiff  only  i$ 

c.  B.  in  pi.  {;hargeable.J 

S«e  (F.  c)  pi,  y  ?•  Pf 

(K.  b)  p).  s,  [  J,  If  a  bailiff  errand  tain  J^  S^  in  execution  at  the  fuit  of  J.  D. 
^^*  p"'  mil^  iSttthtrfcape^  by  a  refcui^  himfelf  ihtfierif^  he  will^  ffk^ 
fe^)pi/ia.  have  aa  aftiw  upon  Ac  cafe  a^ainjl  tin  HiUff  for  his  ^f^ape.  Uf^- 


afliOnjJ  [Cafe.     Difceit.]  581  .$ 

Csufe  whdn  he  takes  upon  him  to  be  his  bailiflfy  it  is  an  affkm^t  in  S*  ^'  but 
/^wto  keep  the  prifoncrs  fafely,  and  not  to  fuficr  them  to  efcapc.  sTp!*^' 
jDubitatur  Mich.  37  Eliz.  B.  R.  between  Attertom  and  Har- 
vard.] 

[4.  If  my  fervant  b^  cozened  of  my  money,  I  may  hare  an  Cro.j.aaj« 
a£bion  upon  the  cafe  for  this  deceit  againft  the  cozener.  Pafch.  J^'vcJ"*' 
8  Jac.  in  the  exchequer-chamberi  rAUL  Tracby's  case,  per  s.  c!  in  7 
curiam.!  J«.  B.  R, 

aqd  it  wu 
lor  cetiing  the  mailer*!  money  fron  hb  fetrant  by  t  cottateifeit  letter*  u  from  the  mafter  to  hit  fer- 
vant to  pay  it ;  ao4  adjudged  tne  aAion  lay  for  the  mailer  $  for  the  abofe  and  loU  was  only  to  him  \  an4 
the  judgment  affirmed  in  error.— See  Noy  105.  Pafch,  i  Jac.  Hawiey  v.  Richmond. 

*  C  582  3 

[5.  If  z  furgeo^y  in  confideration  of  a  fum  of  montj ^  promifes  (N.  6)^1.5, 
to  cure  my  fervant  of  a  hurt  which  he  has  in  his  leg,  and  after  ap^  |[  p*  ^ 
f/ies  un^holefofne  medicines  thereto,  of  purpofe  to  make  the  wound  not  appear.  • 
worfe,  hy  nuhich  I  loje  the  ferwe  of  my  fervant  for  a  long  time,  -Roll.Rep. 
the  maiter  may  well  have  an  a£lion  upon  the  cafe  againft  the  3^^  ^^!^* 
Airgeou  for  the  lofs  of  the  fervice  of  his  fervant.  Hill.  12  Jac.  uponexcep. 
B.  R.  between  Everard  and  Hopkins,  per  curiam.]  ^^  »{«» 

"^  7  tothe  plead. 

Ingt,  adjornatur.— 3  Bulft.  331.  S.  C.  (ayi  the  whole  court  inclined  of  opinion  for  the  plaintiff'^ 
that  the  afUon  was  well  brought }  but  the  pleading  not  being  good,  no  judgment  was  given,  biit  waa 
adjoomed,  and  not  moved  again,  but  ended  by  agreement  as  was  thought.  Jenk.  315.  pi.  i. 

Tracy's  ca(c,  S.  C.  but  ftates  it  th^t  C.  tb^  fervant  brought  an  adlion  upon  this  matter,  and  that  it  wa| 
adjudged  tor  him,  and  affirmed  in  error,  although  in  the  name  of  the  fervant* 


(C.  c)     [/n  what  Cafes  an  Anion  upon  the  Cafe  lies 

for  or  agaitifi]  the  Servant. 


ofhim/eif, 

the  efcape  againji  thejberiff^who  after  in  fuch  a^on  recovers againfi  S*  c7bQc 
the  hailiffy  upon  an  aiTumpfit  to  fave  him  harmlefs  from  efcapes,  "^^"^ 
the  bailiff  may  after  have  an  adiion  upon  the  cafe  againji  J.  S.  that  Cro.E.  34^ 
cfcaped,  becaufe  he  is  chargeable  over.  Dubitatur  Mich.  37  £liz.  pi*a6.  s.c. 
B.  R.  between  Atterton  and  Harwood.  )  riff  db^d* 

[2.  So  in  the  cafe  above,  if  the  Jberiff  recovers  againfi  the  bailiff  hit  warrant 
in  an  a£lion  upon  the  cafe  (ox  the  efcape,  (as  he  may  as  it  fcems  ^?  <h«  pifm- 
upon  an  affumpfit  in  law)  the  bailiff  may  well  after  have  an  ac-  [l|[fi^^** 
tion  upon  the  cafe  againji  J.  S.  who  efcaped,  becaufe  he  is  charged  ferre  ft,  and 
dvcrforit.   Dubitatur  Mich.  37  Eliz.  B.  R.  between  Atterton  ^'ttfae 
aNn  Harwood.]  J^«f- 

fave  him  harmlefs  againft  all  efcapes  }  and  it  was  moved  in  arreft,  that  diough  the  (heriff  may  have  ac- 
tion agaiftft  the  prUuner  who  efcapei,  )et  the  bailiff  (ball  not,  and  that  of  that  opinion  was  the  court. 
for  the  bailiff  [who  it  feims  wai  fpecial]  was  not  chargeable  to  the  (heriff  by  law,  but  by  hit  au 
fompfit,  and  this  being  hit  Toluntary  ad,  (hall  be  no  caufc  to  charge  the  defendant  whu  efcaped,  hot 
^all  only  make  himfelf  chargeable ;  but  they  agreed  that  if  the  baily  had  been  chargeable  by  law. 
without  fuch  promife,  an  adion  would  lie  againft  the  defendaotf  who  caufcd  him  to  be  charged. 

['3,  If  the  bailiff  tf  a  franchife  makes  a  fatfe  return  to  the  flieriff,  (F-  e)  pi.  i. 
9nd  the  fiiriff  rtturns  it  to  the  court  accordingly,  ao  a^^on  upon  ^'  ^^ 

the     "•**^ 
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tends.  C--  thc  ca/e  fies  agalnjl  the  bailiffs  and  notagainjl  the  Jberiffi  for  no  dc- 
l^f^i^A*'      fault  is  in  him.    Trin.  30  Eliz.  B.  R.  between  Palmer  and 

pU  000.  _,  ,  •''' 

Palmer  v.     Marsh,  per  cunam.] 

porter,  feems 

to  be  S.  C.  and  S.  P.  held  accordiogly— — ^Cro*  £•  512.  pi.  37.  Pabaer  ▼•  Potter  Ik  al«  S.  €•  boC 

S«  P.  does  not  appear* 


C  583  ]  (D.  c)     At  what  Time  it  lies. 


[l.     A    5«2Er  Jbeep  to  B.  as  his  own  goods,  faying  thai  they  are  his 
^^*  awn  goods,  whereas  they  belong  to  jD.,  B.  may  have  an 


(P.  b)pl.6.  [) 

S.  C.  but 

not^puv.  ^"^^  againft  him  for  this  difceit  before  D.  bath  feifed  the  Jbeep^  or 

.^fo.  J«  interrupted  him,   becaufe  they  are  things  tranfitory^  and  theie^ 

474.  pL  6.  fofc  the  a£lton  lies  before  interruption ;  for  if  he  fliould  ftay  dll 

Ixiiwfter'  ^*  interrupted  him,  he  may  be  dead  before,  or  other  diiadTantage 

s«  c.  ad-  may  happen.    Pafch.  16  Jac.  B.  R.  between  Lister  and  Fur^-i 

ttgtte)  for  the  plawtiflr* 

After  the  2.  If  a  man  felts  a  diing  with  warrantyy  and  the  buyer  is  there* 

£*  thing       **^  deceived,  he  may  have  writ  of  difceit,  though  he  has  not  yet  paid 
ibid,  and      fir  the  thing.    Per  Hufley  and  tot.  cur.    Br.  Difceit,  pL  24.  cites 

before  he        O  H.  7.  21. 

lias  paid  for 

St,  becaule  the  feller  may  hate  aAion  of  debt  for  the  money  when  be  will.    Br.  Cafianticsy  pL  59* 

cites  S«  C. 

I 

Codb.  115.        3.  On  a  ca.  fa.  direftcd  to  the  plaintiffs,  ^fci^  of  Norwichs 

am  v!Br^-  ^^^  made  a  warrant  to  3  ferjeants  to  take  B.  in  execution^  which 

Ibaw  s.  C.     they  dids  and  let  him  efcape^  for  which  an  a^iion  upon  the  cafe  was 

adjudged  for  brought  by  them  againft  the  ferjeants*     It  was  moved  in  arreft  of 

pUiitfi.  jmjgnient,  that  they  only  fay  they  are  chargeable,  but  not  charged 

or  damnified,  and  perhaps  no  fuit  may  ever  be'brotsght  agmnft  them. 

But  adjudged  for  the  plaintiff;  for  if  they  flay  till  they  arefaedy  the 

party  that  efcaped  may  die  or  fly  the  country  in  the  mean  tinu.     Cro, 

Eliz.  53.  pi.  3.  Hill.  29  £iiz.  B.  R.   Sheriff^  of  Norwich  t» 

Biadihaw* 


(E.  c)     Adion  upon  the  Cafe  in  Nature  of  Difceit 
^^'^'^      againft  Officers.     In  what  Cafe  it  lies.     Upon  aa 

Efcape. 

•  Mo.  852*  [s«  TF  a  man  be  arrejledupon  mean procefs  at  the  fuit  of  J.  S.  and 
pi.  1163.  -*  he  efcapesy  J.  o.  (hail  have  a  fpecial  a£lion  upon  the  cafe 

Sheriffs  S^  againj  the Jberjf  for  thh  ekzfc.  My  Reports,  14  Jac.  •May 
London  AGAINST  Probt  AND  LuMLT,  f  adjudged  pera^ituncc,  i6£dw« 
s.  c.  held    A  V  by  all  the  iuftices-l 

per  tot.  air.    ^    ^      ^  -»  -» 

refcous  is  no  plea,  botitwill  excufe  the  contempt  to  the  king.  RoB.  Rep.  388.  pl«  9.  May  v. 

Proble  S.  C.  adjomatur>  Ibidt  44c.  pi.  5.  S.  C.  the  ^ourt  lAcliaed  fw  ^  W)&  part,  tliat  tha 
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aftioa  would  lie,  but  after  upon  deHberationy  it  was  adjudged  that  it  would  flot;  becaule  the  iherifF  if 
Dot  bound  to  take  the  pofle  comitatus  to  ferve  every  msi'ne  proccfs,  nor  is  it  conYcnieot  fo  to  do,  but 
he  may  if  he  will }  befides  the  party  may  luve  a^ion  a^^ainlt  the  rcfcuers ;  but  upon  wrrtts  of  execu- 
tion  a  return  of  refcous  is  no  excufe ;  nor  where  the  party  taken  on  mcfoe  proccfs  has  been  on6e  ia 
prifon.  I  3  Bulft.  19s.  S.  C.  adjudged  chat  the  adtion  did  not  iie.  Cro.  J.  419.  pi.  lo. 

S.  C.  adjudged  for  the  defendant ;  and  as  to  the  cafe  of  Waldoe  y.  Lambert  adjudged  to  the  contrary, 
the  couit  upon  view  of  the  precedent,  conceived  that  the  plea  was  ill  by  reafon  ot  the  traverfe  of  the 
place,  and  fo  it  might  be  adjudged  for  the  plaintiff  for  tliat  point.  Refolvcd  the  plea  is  good, 

though  he  did  out  plead  that  he  returned  the  refcous.     3  Lev.  46.  Trin*  33  Car.  2.  C.  B.    Ld.  Gorges 

V.  Gore. 

*  f.  Br.  Efcape,  pi.  37.  cites  16  E.  4.  2.  3.  that  it  was  faid  by  all  the  jufticet,  that  if  a  fheriif 
ierves  a  capias,  and  another  refcues  him,  and  the  (heriff  returns  the  refcue,  the  iheriff  is  hereby  dif. 
charged  ',  and  Csteiby  agreed  it,  when  it  is  on  mefnc  procefs,  becaule  the  plaintiff  may  proceed  by  alias 
tc  pluiies,  and  fo  to  exigent  j  but  e  contra  after  condemnaciun. 

•C584] 

[a.  If  a  man  brings  an  a^hn  ggainft  J.  S,  before  the  mayor ^  bat-  Cafe  for  that 

llffs^  and  ftevtard  of  a  iov/ny  where  the  bailiffs  ^re  the  jaykrs  of  ^e.»^rw.itf 

the  town,  and  J.  S,  is  committed  to  the  bailiffs  m^ow  the  mean  pro-  jehintbe 

cefs  for  want  of  bail,  and  they  fuffer  him  to  go  at  large  before  judg^  court  of  B. 

tnent  and  execution,  and  after  the  plaintiff  recovers  aj^ainft  him,  ^J^'^^^'^* 

the  plaintiff  may  have  a  fpecial  a£lion  upon  the  cafe  apainft  the  upon  m«/L/ 

bailifFs  for  the  efcape  \  for  by  this  he  is  deprived  of  t'le  fpeedy  J*  5.  u  U 

means  to  have  him  in  execution  after  judgment,  the  which  lie  X^l^dfi^ 

might  have  had  if  he  had  not  been  fufferod  to  go  at  krge.     Hill.  Lntcer/pir^ 

4  Jac-  B.  R.  the  bailiffs  of  Ncwcaftle.     Per  curiam.]  '^i  ^»  ^'^^'y 

^•^  -^  thfthifttiff 

in  his  faid  Aiit,  and  in  peril  of  his  faid  debt,  bad  let  y.  S»  go  at  lirge,  without  takitrg  hail.  Per  3 
juftices,  contra  Periam,  this  adlion  liesj  for  the  not  taking  of  bail  is  not  the  caufe  of  the  adion, 
but  the  confpiracy.  Lc.  1S9.  pi.  269.  Mich.  31  &  32  £llz.  C.  B«  Cockflull  v.  the  Mayor,  &c* 
of  Bolton. 


(F.  c)     Againft  whom  it  lies.     Againft  Officers. 

Where  againft  the  Mafter. 

[l.   IF  the  fberiff  returns  mandari  ballivo  libertatis,  &C.  qui mihi  Sm  (C.  c) 
refpmfum  dedit^  &c.  if  the  matter  of  the  return  be  falfe^  no  p'-  3-  s.  P. 
aftion  lies  againft  the  (heriff,  but  only  againft  the  bailiffs  for  the  J^^C?  ** 
Iheriff  ought  to  accept  of  the  return  01  the  bailiff,  if  it  be  fuflicicnt 
in  law^  and  not  examine  the  truth  of  it.    Trin.  30  £liz.  B.  R. 
per  curiam.] 

[2.  If  upon  7i  fieri  facias  againfi  an  adminiftrator^  the  fkeriff  Mo,^^j.^ 
mates  a  warrant  to  the  bailiff  of  a  franchife  to  execute  it,  and  after  ^^-  *'ai«n« 
the  bailiff  is  removed^  and  another  bailiff  eleElcd^  and  after  the  old  5*  q^  ^^ 
bailiff  returns  in  his  own  name  to  the  flierift',  that  the  adminiftrator  judged  a. 
has  not  any  goods  prater quam^  &c.  the  which  is  falfe^  and  after  the  ^f'**^-^*.  ^ 
fberiff  makes  a  return  accor^ngly  to  the  court,  yet  no  a£^ion  upon  [hi'^rt  ° 
the  cafe  lies  \  for  this  falfe  return  lies  againft  the  old  bailiff,  for  held  that  jf 
the  return  ought  to  have  been  in  the  name  of  the  new  bailiff,  *^  ^1^1*1^ 
and  fo  the  iheriff  has  accepted  of  a  return  zs  of  a  ^  meer  flranger^  aaionagtinft 
which  //  voidy  and  he  ought  to  take  conufance  of  the  right  mi-  t^f, /»id 
nittcrs  of  the  law,  and  therefore  the  old  bailiff  is  not  puni/hable  for  ^f^'j^j*^ 
)u$  falfe  return^  but  the  fherff    Trin*  39lEliz«  B.  R.  between  ^utugh^ 

Palmer 
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gfmct  in  n?t  Palmer  AND  Marsh,  adjudged  that  It  does  not  lie  acaiait  the 

th.  writ,  the  baihtt.] 

adion  flio':!d  be  mainulnablc.  1      Cro.  E.  511.  pi.  }7.  Palmer  ▼•  Potter  S.  C*  adjvdged  faf 

the  defend&n:. 

*  Sec  ;r.  b)  pi.  2. 

^  (J'J^)  C3-  If  ^  w^^  2/*  exeattmi  comes  to  the  flieriif,  and  he  makes  his 
Cro*E.  16?  niandate  to  the  bailiff  of  a  franchtfe^  who  takes  him^  and  after 
p).8.  Pftfch.  fuffcrs  him  ty  tfcape^  au  adion  lies  againft;  the  bailifF  of  the 
a6  EJit.       franchife,  and  not  againft  the  flieriff,     c  Edw.  4.  1.  b..2.   Brookt 

v»  B»  *n  the  lyr  ^     1 

Mayor  and      li'tcape  40.] 

Burgeilesof  Wiodror's  caie  S.  P.  per  cur. 

t  5^5  ]        C4'  Nqte,  that  if  execution  be  direcied  to  a  fberiff  to  arrefi  any 

man,  or  to  make  execution  nvitbin  a  liberty ^  and  the  {heudt  directs  kis 

warrant  to  a  bailiff  of  the  liberty  to  make  execution  of  the  procefs, 

who  makes  it,  and  after  is  a  fugitive^  and  not  able  to  anfwcr  for  it, 

the  lord  of  the  franchife  jball  anfwer  for  ity  and  fliall  be  liable  to 

anfwer  for  his  bailiff;  by  all  the  juftices.     a  Brownl.  50.  Hill. 

8  Jac,  AAon. 

Under^flie.        S'  Though  by  agreement  between  a  bailiiF  of  a  franchife  and 

t\ff  (A)  pi.    his  deputy,  the  deputy  is  reflrained  to  ferve  procefs  beyond  fucb  a  funty 

^  yet  if  he  ferves  procefs  of  a  greater  fmn  without  other  tvarrant^  and 

after  levies  the  money^  the  bailiff  lliall  be  chargeable.     Litt.  33^ 

Pafch.  a  Car.  C.  B.  Anon. 


Fol.  100. 


(G.  c)     In  what  Cafes  it  lies. 


Bf.Eftoppel,  [l-  I F  a  man  acknowledges  a  fine  in  my  namcy  or  confeffes  a  judg^ 
pi.  1 8s.  cites  1  fnent  in  an  a£lion  in  my  name  of  my  landy  this  Ihall  bind  mc 

^th  points,  perpetually  ;  and  in  fuch  cafe  I  may  have  a  writ  of  difceit  againft 
—Br.  Fines',  liim  who  acknowledges  it.     19  Hen.  6.  44.     So  if  a  man  ac-> 

Lcviei»&c.  knowledges  a  recognizanccj  fiatttte  merchant ^  or  fiaple*  19  Hcxu 
pi.  54.  cites  ^  -, 

S.  C.   48  to      ^'   44-J 

both  points. 

*— ^S.  P.  aiul  fo  if  he  vouches  and  confefTes  any  other  nutter  of  record,  1  hive  00  remedj  but  hf 

adion  of  difceit.     Br.  Difceit,  pi*  17*  cites  9  H.  6.  44. 

Ifzfijtvte  be  acknt^itiUdged  in  my  name  by  a  Itranger,  I  (hall  have  an  aQion  of  difceit  againft  hjm» 
but  I  ihall  not  avekl  tbt  ftatuUf  or  lecognixance }  but  if  ic  be  acknowledged  by  one  of  the  Jamt  n*me^ 
I  fliall  avoid  it  by  plea.     Gary's  Rep.  30.  cites  23  June  i6o2«  44  Eliz. 

AAion  on  the  caie  wili  He  againft  one  fm  frocunng  one  to  confefs  a  judgment  by  fraud  to  deprive  tbi 
fUinttf  of  bit  executiui  cbtalned  on  a  prior  judgmenti  whereas  nothing  was  due  to  him  to  whom  the 
judgment  wm  cooftficd,  and  yet  he  took  out  execution,  and  fetaed  all  the  gjods.  Adjudged  and  ^f* 
£rmed  is  parliament.    Garth*  3.  Trin.  3  Jac.  ».  B.  R.  Smith  v«  Toflftali.  Corob.  51.  S.  C* 

but  S.  P.  does  iwt  appear. 

a 

Br.  Difceit,  [2.  {But']  if  a  man  makes  an  oUigation  in  my  namei  he  f  I]  fliall 
pi.  17.  citea  |io(j|2Y^  a  writ  of  difceit  againft  bim,becaufe  I  may  avoid  the  deed 
Bn  Fines,    by  the  pka  of  acm  eft  fa&um.    19  Hen,  6.  44.;] 

Levies,  dec. 

tk,  <4.  citet  S«  0^  . 


^ 
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■.  ts*  ^^  ^  ^^^  ra%es  the  name  of  the  obligor  out  of  an  obligation, 
mtid  inllcatl  thereof  puts  in  the  name  of  J.  S,  and  after  fues  him 
upon  this  obligation,  J.  S.  may  have  an  a£lion  agaiuft  him  for 
tliis.     Trin.  43£liz.  B.  R.  per  Gawdy.) 

[4.  If  -^-  be  excommunicated,  and  the  letters  of  excommunication  (D.  a)  p). 
are  h  ought  to  the  parfm  of  tlie  parifti  to  he  read  and  publiflicd  in  the  jj^*  p^^^^ 

church  aminj}  A.  and  the  par/on  having  malice  to  B,  puts  out  the  Cro.E.' 

name  of  A.  and  puts  in  the  nana  of  B.  and  then  pronounces  B.  ex^  ^38.  pi.  1 3. 
cofnmunkatedy  B.  may  have  an  a&ion  upon  the  cafe  againft  the  walUMo-' 
parfon  ;  for  this  is  not  only  an  injurious  vexation,  but  alfo  fcan-  s.c.adjudg. 
dalous  toB.    Trin.  43  Eliz.  B.  R,  Harris's  cafe  adjudged,  per  «f  f'*'.  *« 

-,  ^•'  J      9  ».         plaintiff. 

curiam.]  1 s.  P. 

Arg.  Skla*  ii4«  lApl.  ^^ 

^5.  If  a  man  cafts  a  proteElion  for  himfelf  quia  morat::r,  by  which  •  ?^'J^^' 
tlie  parol  is  put  without  day,  whereas  he  ivas  all  the  time  within  the  ^^J  ^*  ^i* 
rtdlm  about  his  own  bu{inefs,and  not  at  the  place,  a  writ  of  fdifceit  ....Cafting  a 
lies  acainft  him.  *  20  Hen.  6. 10.  ^7  lidw.  i.  Liber  Parliamento-  pfojeaioa 

^         \    •%  *^  without 

rum  103.  b.J  caufcU  ac- 

tionable; per  Fenner  and  Clinch  J.  only  in  court.     Arg.  Cro  £.  619.  Mich.  40&41  Eliz.  B.  R. 
in  pi.  22.— ~S.  P.  per  cur.  Cro.  E.  794.  Mich.  42  &  43  Eliz.  C  B.  in  pi.  38.  F.  N.  B. 

97.  (B)  S.  P. S.  P.  and  fame  book  cited  by  Doderidge  J.  Palm.  1S3.  Mich,  tS  Jac. 

t[s86] 
[6.  So  if  a  man  cafts  a  proteftion  quia  profe^urusy  and  ne^i^ev  gees,   S.  C.  cited 
an  aftion  lies.   20  Hen.  6.  10.  18  Edw.  3.  x2.  b.  Trin.  7  Hen.  5.  ^/^*  j^^^  * 
B.  R.  Rot.  70.  adjudged.]  37. 

[7.  But  if,  in  going  towards  the  parts  beyond    fca,  he   is 

feift'd  nuith  a  malady,  fo  that  he  cannot  go  nor  ride,  and  before 

diis  the  protection  i&  allowed,  no  a£lion  lies  againll  him.  1 8  Edw. 

[8.  [Buf]  if  a  man  cafts  a  prote6kIon  quia  moratur^  in  Tort,  if  Br.  Difceit, 

he  alfiJcs  in  York  a  ivcek  in  every  month,  aiul  for  the  reft  of  the  time  Jj  H.^e!" 

abides  in  another  place  in  the  fame  county  about  his  own  bufi-  10.  wheie 

ncfs,  it  fcems  that  difccit  lies  againft  him.     Quwre  20  Edw.  3.  S.  P.  is 

,^Vt  '  ^  "<wy  O     admitted.— 

*  7"    "-J  Br.  Decies 

Tantum,  pi.  2.  cites  S.  C.  &  S.  P.  admitted. 

9.  If  A.  entices  B.  to  play  with  him  at  dice,  at  a  play  called  Cro.E.  00. 
paflage,  whereupon  B.  pluys  with  him ;  and  when  it  comes  to  '|j EHar"' 
the  turn  of  B.  to  play,  A.  delivers  in  true  dice  with  which  he  L  R.  like 
fl)Ouldplay;  and  when  it  comes  to  tlie  turn  of  A.  himfelf  to  }»»ntad. 
play,  he  puts  in  and  plays  with  falfe  dice,  fcilicet,  fuch  dice  as  he  {hc^I^ntiff.^ 
knows  will  run  5  or  6  upon  every  die,  whereby  B.  lofcs  lol.  an  — f.n.  b. 
action  upon  the  cafe  lies  for  this  difceit  by  B.  againft  A. .   Hill.  |5«  W 
8  Car.  B.  R.  betwceu  Nortwell  and  Ojke  adjudged,  though  ^^oulh  tL 
It  was  moved  in  arreft  that  the  declaration  was  repugnant,  be-  defendant 
eaufe  it  was  laid  that  he  played  with  falfe  dice,  fcilicet,  that  he  <*oe*^ot«- 
<]uafdam  aleas  Ailfas  &  falfo  titulatas  quas  numeros  de  fex  &  pi^incl^ta 
^^-utnq)    fuper  quamlibct  alcam  quolibet  jadtu  attingerc  fciviflct  pi\^,  yet  if 
LA(o  &  fraudulazter  proiccit  &  iufus  fuit.     Yet  the  court  gAve  ^*»«  <*«'«*>- 

Jud^mCflt 


with  faifc     judgment  for  the  plaintiflTj  I  being  of  counfi^  for  the  plauiti£. 
bf^hfch  h.  Mich.  8  Car.  Rot.]  .  i 

gets  the  plaintiff's  money.  It  feemt  the  adion  is  maintauvible,  becaafe  the  enticement  Is  not  the  canft 
of  the  action,  but  the  caftlng  of  the  falfe  dice,  by  which  he  gains  the  money,  &c.  .So  in  cafe 

for  cheating  at  cards,  the  pUinti/T  had  judgment.     Mo*  776*  pU  1075.  Mich*  3  Jac.     Baxter  t» 
Woodward. 

Cro.C.325.      [10.  If  a  man  takes  my  cattle  with  force  and  arms,  and  chafes 

£'ttd«dfor  ^^^^  '"^  '^^  ^M^  ^"^  emblements  of  J,  S.  per  quad  lam  fuhjeB  to 
I  ,^,  i>^^  the  aBion  of  J.  S,  I  may  have  an  a6Hon  upon  the  cafe  for  this 
•  Fol.  10 1.  againft  him,  and  fuch  *  a  declaration  is  good  in  an  a^^ion  upon 
^  "s^—  *  the  cafe,  for  the  per  quod  is  the  ground  of  the  aAion.  Mich^ 
^s!p!5^  9  Car.  B.  R.  between  Tiffin  and  Winkefield  adjudged,  this 
baron  Ai-     being  moved  in  arreft  of  judgment.    Intratur  Trin.  9  Car.  Rot. 

tbam.  Aff.  Ari.l 

Lane  67.        ^^     ■* 

Tris.  7  Jac.    And  fo  it  is  if  a  man  takes  my  goods,  and  lays  them  npta  tfie  land  of  A.  other  tztfpalf 

or  cafe  lies  i^mft  the  taker;  perTanficld  Ch.  B.  Ibid,  tf  • 

Ail.  3*  [11.  If  /  deliver  my  Jheep  to  J.  S.  who  is  a  eommtm  JhepherA 

Mich.  21^^  for  the  inhabitants  of  a  village,  and  afterwards  they  Jlray  and  rif- 
Newman  t.  turn  again,  and  then  I  fell  them,  and  after  y*  S.  malicioufly  in- 
Zachary,      tending  not  only  to  deceive  me  of  the  faid  fliecp  falfely  and  frau« 
oKdin  ri      dulently,  but  alfo  to  induce  a  fcandal  upon  me  as  to  the  faid  fheep, 
and  to  damnify  me,  affirms  that  thefe  Jheep  me  mt  my  Jbeep,  hut 
Jlrays,  and  procures  the  bailiff  of  the  manor  to  feife  and  carry  away 
the  faid  fheep  as  (Irays,  (they  not  being  proclaimed  and  marked  as, 
£  587  ]    ftrays,  according  to  law)  per  quod  I  am  not  only  falfcly  and  frau- 
dulently deceived  and  defrauded  of  the  faid  (heep,  and  the  profit 
that  might  have  been  taken  thereby,  but  I  am  alfo  brought  into 
great  infamy  and  trouble,  I  may  have  an  a£lion  upon  die  cafe 
againft  J.  S.  upon  this  matter  ;  for  he  did  it  contrary  to  the  trufl 
repofed  in  him,  and  this  puts  nie  to  trouble  and  expcnce,  and  was 
.         done  by  him  falfely  ;^nd  mancioufly.     Mich.  22  Car.  B.  R.  be- 
tween Newbon  and  Newbon  adjudged^  it  being  moved  in  arreft 
of  judgment  that  the  a£lion  does  not  lie.    Intratur  Trin.  22  Car. 
Rot.  207.] 
Praecipe  [i2.  If  a  man  recovers  again/t  my  tenant  in  a  prxcipe  in  capite, 

ffiodre^dat    to  the  intent  to  tujl  me  of  my  court  and  feig^^,  a  writ  of  difccit 
Sw7w,   lies  againft  him.     17  Edw.  3.3i.b.  36.b.] 

which  is    ' 
\cient  dsmiffif  ^f  the  king,  and  the  tenant  (ufftn  it  to  be  recovered^  and  w/V/  mot  fUad  sacitrnt  iemtpK% 
eking  ihall  have  a^ion  of  difcei;.     Br.  Difceit,  pi.  37.  cite4  1 1  H.  4.  S6. 


[13.  And  in  this  writ  I  Jhall  recover  according  to  my  damage ,  fci- 
licet,  for  the  deceit,  becaufe  tliis  is  a  prejudice  to  me,  for  now 
he  holds  by  eftoppel  of  the  kbg,  and  I  Ihall  not  have  the  ward 
of  his  heir  againft  t^  l^i"g>  uiflefs  by  petition ;  but  I  (hall  not 
recover  damages  to  the  value  of  the  figniory,  becaufe  this  is  not 
loft,  though  there  be  a  tenure  by  eftoppel  of  the  king.     1 7  Edw. 

S-S^-b.  37-] 
See(P)pt.         [14.  If  my  feoffee,  upon, condition  fo  re^infeff  mtj  acknonvledges 

*l  ajlatutt^  and  after  rc-infeoffs  me,  and  after  th?  couufec  fues  ex- 

ecution 
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ctcution  againft  me,  I  may  have  a  writ  of  difccit  againft  the  feoffee, 
for  he  [I]  infeoffed  him  co  be  rc-infeofied  difcharged.     28  Edw. 

3*  91-] 

[15.  If  It  be  flf^r^rrf  between  you  and  me,  iliot  yni  fiall  make  an  5«ifthe 

efiate  to  me  in  certain  latids^  if  you  make  a  feoffment  thereof  to  an^  defendant 
^het^  I  Ihall  have  an  ailion  upon  the  cafe  for  the  deceit.     3  H.  ^JJ^l'^^H  f^. 

7.    14.]  UUmrJ.S. 

to  wu'ke  a 
ieafo  for  ctrtamyeart  fo  tbt  f>laint\f,  and  the  defendant  labwred  J,  S»  to  make  «  ItM/t  U  bimfrlf  in  Jif* 
ceit  of  the  plaintiff  the  adion  well  tie»  by  the  opinion  of  the  court  \  and  the  Uxsht  law  ia  oUier  caicf 
vpon  an  aifumpfic  and  noa-fcafince«    Br.  AdUon  furk  Cafe,  pl«  88*  cltea  S*  C* 


[x6.  If  a  man  having  a  term  for  years,  (ffers  to  fell  it  to  an*  S«  P-  ««- 
otnier,  and  fays  that  a  flranger  nvwld  pve  him  2oLfor  this  term^  sid?f46.^pL 
by  the  means  of  which  fpeech  the  other  buys  it,  luhere  in  truth  3.  Trio.  1$ 
he  was  never  ojfercd  20/.  for  the  term,  though  he  be  deceived  in  Car,»«B.Ri 
the  value,  yet  no  afiion  upon  the  cafe  lies.     Mich.  40  &  41  £liz. 
B.  R.  adjudged.] 

17.  Difceit,  for  felling  to  the  plaintiff  certain  goods  as  his  goods^ 
whereas  in  truth  they  were  the  goods  of  a  ftranger.  But  becaufe 
it  was  not  alleged  that  the  defendant  fciens  them  to  he  the  goods  of  a 

Jhranger^  fold  them,  Periam  and  Windham  held,  that  the  a&ion 
did  not  lie,  but  Anderfon  e  contra.  And  afterwards  adjudged 
againft  the  plaintiff.  Cro.  £.  44.  pi.  5.  Mich.  27  &  28  Eliz. 
C.B.  Dale's  cafe. 

18.  Libel,  &c.  'for  tithes.     The  defendant  fuggefled  a  cujlom^  M0.9n.f4. 
that  the  parfon  fhould  have  for  his  tithes  the  tenth  land  fowed  ivith   ii9oS.C* 
any  manner  of  grain ^  to  be  reckoned  at  the  firfl  land  next  the  churchy  '"r  cur. 
See.     The  far/on  fhenued^  that  the  defendant  by  fraud  fowed  every  accordinj^ 
ter^h  land  very  illy  and  did  not  dung  and  manure  it  as  he  did  the  other 

9  parts  J  which  ufually  yielded  8  coiks  each^  but  ihe  i  oth  yielded  only  3. 
Wray  held  this  cuftom  againft  common  reafon,  and  therefore  void; 
but  if  it  were  good,  the  parfon  might  have  an  aft  ion  on  the  cafe 
for  the  fraud.  Le.  99.  pi.  127.  Pafch.  3o£liz.  B.R.  Stebbsv, 
Goodlack. 

19.  Cafe,  for  that  he  had  100/.  delivered  to  him  to  pay  J.  S.  and    C  j88  J 
that  the  defendant  falfo  l2f  fraudulent er  affirmed  to  him  that  he  was 

7.  S.  and  thereupon  he  delivered  the  100/.  to  hiwy  when  in  truth 
he  was  not  the  faid  J.  S.  Adjudged  that  the  aftion  would  lie 
upon  this  deceit.  Mo.  538.  pi.  705.  Pafch.  39  Eliz.  B.  R. 
Thompfon  v.  Gardner. 

20*  Fraud  without  damage,  or  damage  without  fraud j  gives  no 
caufe  of  aftion  j  but  where  thcfc  2  do  concur  and  meet  together, 
an  aftion  lies.  Per  Croke  J.  3  Bulft.95.  Mich.  13  Jac.  in  cafe 
of  Baily  V.  Merrill.    * 

21.  A.  fold  houfes  to  B.  and  affirmed  the  annual  rent  to  be  20/.   Lfy.  lox. 
where  it  was  but  14/.     Aftion  lies   for  B.  for  this  deceit;  but  l^^'"j,*' 
otherwife  if  he  had  affirmed  that  they  were  worth  20/.  a  year*  Sid.   s.  C. 
146.  pi.  3.  Trin.  15  Car.  2.  B.  R.  Lcakins  v.  Clifleil. 

22.  Cafe,  &c.  iox  xh:itx\\zAticnAmX,\izAarreed  with  the  plain-  *f^-*9^* 
etff^  to  carry  the  defenaanfs  timber  from,  &c.  to  t,^e  defendant  s  houfe,  p:r j,  s.  q. 

J  3  and 


5S8  dafoniS  [Cafe.    Difceit.] 

The  pljTn-    an  J  there  deliver  it  at  fuch  a  place  as  the  defendant  Jhould  appotnfi 

tice  0^*^"  ^"^  **^  ^^^^  ?  ^*y»  *^  '^^  ^***  ^'"7  *^  ^^'  ^"^  ^*^s  '^^^^^ly  ^'> 
day  he  deliver  it,  but  the  defendant  d^laxed  to  appoint  a  place  for  the  /pace  of 

woM  cany  fx  hours ^  fo  that  his  horfes  being  iotj  fcjV.  and  fanding  in  the  open  air, 
ber,  «nd"*  died  foon  after.  It  was  moved  in  arreft  of  judgment,  tliat  it  was 
«ikai  defircd  his  follf  to  let  his  hoffes  ftand  there,  and  the  a<Sion  not  maintain- 
^dclen.  able}  and  per  tot.  cun  judgment  was  flayed.  Vent.  310.  Pafch. 
po!!rt*a  5ace  ^9  ^^^'  ^*  ^-  ^'  Vcrtue  V.  Bird. 

«rtitrc  be  ftouM  lay  it.  Judgment  was  ftayed,  becaufe  the  action  lay  not  i  for  he  mtghi  have  taken 
his  horfei  out  and  walked  them  about,  or  pot  them  tnto  a  ftable ;  and  fince  on  his  commg  there  die 
defendant  appointed  no  place,  he  might  have  unloaded  the  timber  in  any  conTenient  place,  and  gone 
home,  and  fo  the  injury  received  was  by  his  own  iaulu  3  Kcb.  766.  pi.  ».  S.  C.  and  judg- 

■Kilt  ftayed. 

23.  A£}ion  fur  le  caji  was  brought,  wherein  the  plaintiff  de- 
clared thzt  "wYitrczs  Jhe  was  a  virgin  of  good  name  and  fame,  and 
fought  to  for  marriage  by  J.  S.  rfiat  the  defendant,  pretending  hiw* 
felf  to  he  a  Jingle  per/on,  made  love  to  her,  and  married  her,  wheu 
in  truth  he  was  married  to  another  nuoman,  &c.  whereby  flie  became 
of  Icfs  credit,  and  loft,  &c.  After  a  verdift  for  the  plaintiff,  it 
was  moved,  that  an  adlion  did  not  lie  in  this  cafe  ;  but  the  court 
was  of  a  contrary  opinion,  wherefore  judgment,  nifi.  Skin.  1 19. 
pi.  14.  Trin,  35  Car.  2.  B.  R.  Anon. 

24.  Adlion  lies  againji  one  pojfejfed  of  goods  felling  them  as  bts 
xnvn,  though  they  were  not,  and  that  without  any  exprcfs  war- 
ranty.    Show.  68.  Mich.  1  W.  &  M.  Crofs  y.  Gardiner. 

25.  A.  fells  goodf  to  B.  to  which  he  has  no  title,  if  A.  knows  be 
has  no  good  title  to  them,  a£lion  lies  againft  him  for  the  deceit,  if 
the  owner  recovers  them  againft  B.  hut  fect/s  if  A.  does  not  knon^ 
but  his  title  to  them  is  good.  I  a  Mod.  245*  Mich.  10  W.  3* 
Turner  v.  Brent. 


[  589  ]  (H-  ^0     Where  It  Yes  upon  legal  Proceeding  in 

Courts.     IV'exation.^ 

Br.  Difceit,  j- j^  •  j»  ^  ^^^  yj^^  5i„  aGion  of  debt  againft  mc  in  the  name  of  J, 
\\q.I^  ^    S.  without  the  will  of  J.  S.  I  ftiall  have  a  good  adion 

Br.  Adton  upon  the  cafe  againft  him  for  this  vexation.  7  H.  6.  43.  Ad* 
fur  le  Cafe,       •     j  j,     -^ff  j  fo  j^  j^  ^^jj    Fitzherbcft,  Aaion  fut 

pi.  49*  cites  ^      ryt  r-         t 

S.C Cafe,  le  Cafe  3.J 

ftc.  for  fa- 

ing  the  pUint'ifT  in  the  nam*  cf  H»  witbout  hh  prrvltj^  and  thejeupon  tmpr'ifoned  Ftm,  ly  rtsfn  wbrretf 
0H  bit  crtdifrs  came  mfon  hm^  f^  that  be  left  bit  ereJit.  After  verdiA  for  ihe  plaintiflV  it  was  infifted 
that  the  e6tion  did  not  lie,  becaufe  in  truth  there  wasa  juft  debt  owing  to  H.  But  adjudged  that  if 
H.  himfelf  had  commcaced  the  klioo,  though  it  had  brought  all  the  creditors  upon  him,  and  he  tbeie- 
by  had  been  undone,  yet  becaole  it  wae  a  lawful  a^,  no  a£lion  would  lie  ;  but  where  one  fuea  in  an- 
other's name,  and  witftDuC  hit  privity,  that  is  maintenance,  which  is  a  tortious  aft>  aod  thcrelbre  an 
a£lion  will  Ue.    Mardi47.  pUyft.  Trio.  15  Car*  Thurthm  ▼•  Umaons* 

Cro.E.8s6.  [2.  If  A.  futd  B.  for  tithes  in  the  eccleftajlical  court,  where  B. 
aM*tht^'  ^*  pleaded  payment^  and  bad  two  witneffes  to  prove  it,  and  therefore  jfm 

1  difcontbucd 


aaiOnB  [Cafe.    Difceit] 

iifcsnthkied  hisfuit^  and  after  om  of  the  tvUneJfes  dieJ,  whereupon  r 
A/kAowing  ♦  this,  and  that  one  witnefs  would  not  ferve  in  the  ^  ro>«  'o^» 
ecclenaftical  court,  commences  again  his  fuit  againft  B.  there  for  wholewurt 
the  fame  tithes,  fuppofing  that  B.  cannot  prove  payment  there,  hdd  that 
yet  no  a£bion  lies  by  B.  againft  A.  for  this  vexation  ^    for  then  j^?*^'?f*. 
every  man  that  brings  two  anions  for  the  fame  thing  fhould  be  and  "hey  *u 
punifhed  for  the  vexation.    IVin.  43  Eliz.  B.  R*  between  Bray  agreed 

AND  PaRTRIGE,  adjudged^  ag«iaftthe 

'        -^      °       •'  plaintiff; 

but  adjornatur.— Noy  23*  S.  C.  bat  S.  P«  doei  not  tppear^-^Noy  37.  S.  C.  &  S.  P.  and  per 
cur*  the  adion  doet  not  lie* 

[3.  If  jB»  comes  to  ahpwer  0  'writ  which  R.  hath  depetiding  Br.  Aaion 
agai,nft  him  in  bank,  and  A.  caufes  him  to  be  arrefted  in  London,  and  "[  ifofdt' 
hefues  a  corpus  cumcaufa^  by  which  he  was  removed  and  difcharged,  s.  c* 
and  the  day  after  he  goes  into  London  for  his  evidences,  and  A.  Fit«.  Aaioa 
knowing  tfie  faid  writ  to  be  dependbg  againft  him  at  the  fuit  o*f  pj"^  *^  ^|^ 
R.  arrefts  him  de  novo^  he  may  h^ve  an  aAion  upon  the  cafe  s.'  c!^^ 
againft  him  for  this  vexation.     7  Hen.  6*  45.  admitted*]  \  ^'  cited 

Atg.  Show* 
«54*  If  I  clerk  informs  the  jaftices  that  aQ'ton  it  pending  here  againft  J.  S«  who  is  arrefted  la 

JLondon,  and  the  juftices  credit  ity  and  grant  writ  of  privilegei  a£lion  upon  the  cafa  does  not  He. 
though  it  was  \faljc  infermatkn ;  for  che  juB'tces  may  kn<nu  it  by  the  record ^  and  fo  the  default  in  the 
joftices;  contra  here  of  the  ferrant;  per  rairfax.  Br.  AQion  fur  le  Cafe,  pi.  loc.  cites  %i  E.  4* 
za«-— — ^11^  after  the  drfindantfrnd  that  it  dees  n»t  appear  in  the  bill  that  thfi  deftndant  was  officer  of 
the  bank  at  the  time  tftba  writ  obtained.  And  it  was  held  that  the  defendant  Jhall  not  allege  difiontim 
fmanci  rffbe  pUsat  in  Londoa  before  the  fttperftdeai  eomet  j  for  he  is  a  ftranger  to  the  record.     Ibid* 

f  4*  If  A,  recovers  debt  ot  damages  againfi  jB*  and  after  A  pays  Cro*  j.  505. 
thefum  recovered  to  A.  before  any  execution  fued  out,  and  thereupon  ?*•  '7-  Ben- 
A»  releafes  to  B*  all  anions,  executions,  &c.  and  after  withih  the  GojUJer, 
jC2tJaei  out  a  capias  againft  B*  and  takes  him  in  execution,  B.  (hall  S.C.4rS.P4 
not  have  any  adiion  upon  the  cafe  againft  A.  for  this  vexation  in  ^^^S^ 
fuing  out  of  execution  after  a  releafe;   but  he  is  put  to  his  *^      "*^* 
audita-  querela,  which  is  the  remedy  which  the  law  has  provided 
Tor  it.     Mich*  16  Jac.  B*  R*  between  Bemish  and  Gilderslt, 
adjudged  per  curiam.] 

[5*  So  in  this  cafe,  if  after  the  faid  releafe,  and  after  the  year,  t  LS9^  I 
he   fues  execution  by  a  capias,   and  takes   him  in   execution,  pK^,*/,'!^! 
which  is  t  erroneous,  being  a/ier  the  year,  yet  no  a£tion  upon  nut  t! 
the  cafe  lies  for  this  vexation  -,   but  he  is  put  to  liis  writ  of  error  ?"!l**'2? 
to  help  himfelf.    Mich.  16  Jac.  B.  R.  between  Bsmisus  and  s!  p.*  does 

HiLDERSLET,  adjudged.]  not  appear* 

[6*  IS  A.  fues  an  a£tion  againft  5.  in  which  J.  S.  and  J.  D.  Cro.E.^iS. 
are  mainpernors  for  -B.  and  after  A.  recovers  againft  B*  and  fues  a  pl-aa»S.C* 
cap*  adfatisfaciendum  againft  him^  which  was  returned  nihil;    and  J^c^piSitiff 
after  A*  knowing  that  W*  was  not  a  mainpernor  for  the  faid  B*  by  %  judges* 
but  that  J*  S.  and  J*  D.  were  mainpernors,  he  in  difceit  of  the  {*{>fMtib«« 
covst  procured  tvfo  fcire  facias* s  to  be  awarded  againfl  W.  as  main'-     "*'' 
pernor  of  B.  whereupon  2  nihils  arc  returned,  and  thereupon  a 
cap*  ad  fatisfaciend',  by  which  the  faid  W,  is  taken  in  execution^ 
lie  (hall  have  an  a^ion  upon  the  cafe  againft  A*  though  it  was 
the  a£l  of  the  court  to  grant  fuch  judicial  procefs ;  for  they  were 
procured  in  difceit  of  the  court,  and  to  the  damage  of  the  party, 
x  Vol*!.  Xx  and 


r« 
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and  fo  the  adlon  lies  for  the  torttous  vexatkm.    Mich*  4b  &  4I 

£liz«  B.  R.  between  Baron  and  Sleigh.] 
Cro.E.7i4.  [7-  If  A.  brings  an  zSdon  againft  B.  in  London,  where  (i$ 
pi.  37.  ^d-  ffffj  2).  become  nuatipimcri  fir  B.  and  after  C  in  tie  name  of  B% 
Ibo  S.  Q^'  fiV^  ^  deceptive  procures  on  bakeas  corpus  out  of  the  exchequer  to 
buuhe  jury  remove  the  fuit  thither,  and  after  hires  E.  ana  F.  whom  he  knew 
found  thcde-  ^  ^  infiMcient  to  become  mainpernors  fir  the  fiid  B.  and  then  a 
guiky°as'to  procedendo  is  granted^  and  after  A.  recovers  there  againft  B.  and 
the  procure-  B.  goes  beyond  fia^  fo  that  he  cannot  have  execution  againft  him^ 
v^h^^ ^*  and  by  reafon  of  the  faid  fraud  of  C.  the  firft  mainpernors  are 
BUI,  and  ^'  difcharged,  fo  that  A.  cannot  have  execution  againft  them  \  A. 
therefore  may  have  an  a^^ion  upon  the  cafe  againft  C.  for  this  difceit* 
d«'»  point     j^m^  .  I  £i;2.  B.  R.  between  Skaleho&nb  and  Hamlisom.1 

i»««  not  ad-  ^  ^ 

adjudged. 

Cro.E.7i4-  [8.  So  in  the  faid  cafe,  though  C.  did  not  procure  the  habeas 
jljrJ^v.^HwI  corpus  but  another^  but  C.  filfo  fef  deceptive  infirmed  the  clerh  of 
rifon,  S.  C.  the  court  in  the  exchequer  that  tbeficondbaU  was/t^cient^  where 
And  Gawdy  it  ^^as  not,  and  fo  the  firft  bail  was  difcharged,  and  the  plaintiff 
Sfd  Aat'ihe  ^cfra^ded  of  his  debt,  an  a£lion  upon  the  cafe.  lies.  Pafch« 
aaioo  weU    4 1  £liz*  B.  R.  between  Harrison  and  Scallbrd,  adjudged.] 

lay  for  thia  *  ^ 

falfity ;   and  aftnvrardt  it  wat  adjudged  for  the  plaintiff*  Cro.  J.  602.  Mich.  18  Jac.  B.  R. 

In  pi.  %6.  S.  C.  cioed  by  Doderidge  J.  and  he  faid  he  knew  it,  and  that  the  better  opinioa  wat  that 
it  wat  not  inaintainable«  but  that  by  this  means  the  adion  was  compounded,  and  bo  judgment  given. 
—Palm.  14.3.  Doderidge  J.  faid  he  was  of  counfel  with  the  defendant  in  that  cafe,  and  that  the 
•ptniob  of  the  court  was  once  with  him;  but  afterwards  Fenner  and  others  doubted.  Palm.  176» 
S.  C.  cited,  and  that  it  was  affirmed  by  counfel  at  the  bar,  that  the  opinion  was  that  tiie  atdjon  layf 
but  Doderidge  J.  faid  he  argued  the  cafe,  and  that  it  was  not  adjudged,  but  the  plaintiff  had  good 
compofition.— — —  2  Roll.  Rep.  195.  Doderidge  J.  cites  Shalrowe's  cafe,  S.  C.  and  fays  that  opoo 
the  removal  of  the  caufe,  one  who  was  offered  to  be  bail  took  hir  oath  that  he  was  rated  at  fo  much, 
tnd  ib  being  accepted  as  bail,  the  party  brought  a^ion  againft  him,  and  tefolved  that  it  would  not  fie. 
p*  #Ib*d.  197,  198.  Doderidge  J.  cites  Skalron  and  Harrifon's  cafe,  that  the  information  of  the  fof- 
licjeocy  of  the  bail  being  by  the  attorney  the  aSion  was  brought  againft  him  $  that  the  court  at  fir€ 
were  of  opinion  for  the  defendant,  and  after  diffirred  ;  and  becaufe  Doderidge  thought  hit  cUenS  ought 
to  pay  the  money  upon  the  principal  a£tion,  he  perfuaded  him  to  compound,  which  he  did,  fe  dkat  tbs 
cafe  never  received  a  full  retolution. 

— — ^^— ^  [9.  If  A*  hath  a  judgment  and  execution  by  fieri  ficias  for  a 
•?  ^^'J^'  debt  againfi  *  B.  and  the  Jherif  upon  the  faid  writ  of  fieri  facias 
Hob.  105.  r^^r^  ^^  the  court,  that  he  had  taken  goods  to  the  value^  hut  that 
pl,a59.S.C.  they  remained  in  his  hands  fir  default  of  buyers^  whereupon  he 
■<*J^f"****'-  fciens  all  this,  fraudulently  and  to  the  intent  to  charge  B.  again, 
pTjca.s.c'y^''''  o«f  another  fieri  facias  to  the  fame  fheriff;  whereupon  the 
adjudged  ixxt  fieri ff  takes  other  goods  of  B^  and  therewith  faiisfies  A*  lus  debt, 
B*  *H* b^''^  ^'  '"^y  ^"^^^  '^^  afkion  upon  the  cafe,  becaufe  tnis  is  a  vexation 
Ch.  J.  in  ^^^  damage  done  f  by  difceit  againft  his  own  knowledge,  on 
delivering  purpofc  to  vcx  B.  though  he  executes  his  malice  in  an  illegal 
IlTthe'^rt  proceeding.  Trin.  17  Jac.  B.  between  Watbrer  ino  Freb« 
held,  that  if  ^^^  adjudged  pet  curiam.    Hobart*s  Reports  278.  the  &me 

the  defend-     cafc.J 

ant  had  not 

Icnown  of  the  cattle  firft  taken,  he  had  not  been  liable  nor  fubjed  to  thil  agUon>  Noy  ^3*  ^*  ^ 

but  no  judgment* 

tCspO 
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to*  Adion  upon  t)ie  cafe  was  brought  agalnjl  S.  officer  g/'Itwasal* 
•6.  R.  that  nvhert  the  plaintiff  affirmed  a  plaint  ^  debt  againjl  B,  in  1-^^  ^r  u*J'- 
X,ondonj  the  /aid  S.  pur  chafed  furferfedeas  of  privilege  for  B.  fup^  ment,  that 
pofng  that  he  was  his fervant  in  thefaid  courty  where  he  was  not  his  '^*  aaion 
fcrvant,  by  nvhich  tl^  plaitit  was  difconthtuedj  to  the  damagey  &c.  f^^thc^r^j*' 
and  the  defendant  pleaded  to  iifue,  &c.  and  fo  it  was  admitted  perf.deat 
clearly  that  the  afiion  well  lies*     Br.  A£lion  fur  le  Cafe,  pi.  loo.  '*''"  ^^ 

cites  21   V.A.01  king's  ^rh. 

circs  21  JL.  4*  22»  Et  Don  alio. 

catur ;    for  it  was  granted  hy  falfe  information  of  tbt party  \   and  the  jufticei  ctnnot  know  the  ret?aati 
Mi  the  officers  but  by  tnformation.     Ibid. 

11.  BcCaufe  the  defendant  procured  J.  S.  to  bring  formedon  Br.  Difcelt^ 
mgainji  the  plaintiff  by  collifiony  by  which  he  was  travelled  by  the  P*  9'  "tei 
fuit,  and  in  bringing  a  writ  of  warranty  of  charters  in  defence  s.  c.  dted 
of  it,  to  the  damage  of  AoL  and  becau!e  the  defendant  could  not  ^1  Hobart 

V  f*K      I      Unit 

deny  the  coUufion,  the  plaintiff  r^i:^i;^r^</  2o/.  damages :  quod  nota^  ^(^lj\j^^\* 
fir  vexation  and  colltifton  only.     Br.  A£lion  fur  le  Cafe,  pi.    17.  35a. 
cites  43  E.  3.  20. 

12.  In  aflife,  if  a  flranger  (f  his  own  head  puts  in  pledges y  per 
Cockin  he  fhall  be  punifhed  for  the  difceit.  Br.  Pledges,  pi.  23. 
cites  8  H.  4.  7. 

13.  In  trefpafs  they  were  at  ijfuey  and  when  the  inquefl  was 
ready  to  pafsy  il?e  defendant  cq/i  fuperfedeas  of  the  chancery ^  becaufe 
he  was  fervant  of  j.  S.  one  of  the  clerks  of  the  chancery.  And  it 
Was  allowed,  notwithftanding  it  was  when  the  inquefl  was  to 
te  taken,  and  after  plea  pleaded.  And  it  was  faid,  that  if  he 
be  not  fervant y  the  party  may  have  thereof  aBion  upon  the  deceit^ 
which  is  action  upon  the  cafe,  as  it  fecms.  Br.  Privilege,  pi.  54. 
cites  1 1  H%  6.  8* 

14.  Debt  againfl  two  as  executors y  where  the  one  is  not  executor  The  etacv- 
tior  ever  adminiflredy  ice.  and  he  after  confeffedy  &c.  and  the  other  ^^f^ic'^^Br! 
made  defaulty  the  plaintiff  recoveredy  the  other  has  no  remedy  but  Executor*, ' 
a£lion  of  difceit,  and  this  it  feems  upon  the  cafe,  for  he  fhall  pi.  9«  ^^^ 
not  have  trefpafs,  for  he  //  party  to  the  judgment ;  per  Littleton.  ^  ^^  ^ 
Quod  non  negatur.  Br.  Aflion  fur  ie  Cafe,  pi.  66.  cites  9  £•  ^s.-^Bn 
4.  13.  ^«f"^'?» 

^      '^  pU  89.  citoi 

S.  C.  and  the  fame  reafon  why  he  canoot  have  trefpafs.-— ^He  fliall  recover  as  nuch  in  damages. 
F.  N.  B.  98.  (H)  and  in  the  new  notes  there  (d)  cites  S.  C.  and  21  £.  4.  24.  48  £.  3.  25.  11  H* 
4*  84.  20  £.  4.  9*  51. 

1^.  An  attorney  appeared  for  a  man  without  authority y  and  he 
imparls  where  the  defendant  is  mifnamedy  by  which  he  lofes  the  ad" 
vantage  ofthispleoy  or  other  advantage,  the  party  has  no  remedy 
but  adion  upon  the  cafe  againil  the  attorney,  notwithftanding 
that  no  warrant  of  attorney  be  entered  ;  for  they  will  compel  him 
to  (hew  forth  warrant;  quod  nota.  Br*  Adlion  fur  le  Cafe^ 
pL  65.  cites  15  H.  7.  14. 

16.  8  Eliz.  3.  cap.  2./  4.  If  any  man  fball  malicioufly  (for  Inaaionoft 
vexation  and  trouble)  caufe  or  procure  any  perfon  to  be  arrefled  or  atf'  jhe%iaint*ifl'' 
tached^  to  anfwer  in  the  courts  ofy  fcfr.  or  in  any  of  the  faid  courts^  dccUttd  ti^t 
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the  dcfen-  gf  the  fuit  of  any  perfon^  whereas  there  U  none  fttch^  or  ivtthout  tii 
iiim  to"be  coftftftt  OT  agreement  of  the  party  at  ivhofe  fuit  fuch  arreft  or  attach* 
arretted  at  9nent  u  procured^  the  part^  fo  cauftng  or  procuring  the  fame^  and 
the  fuit  of  thereof  convia  by  indicfrnent^  prefentment^  the  *  teflitnony  of  two  or 
Xy\  where  i?'^**^  wUneffcSy  or  other  due  proofs  fhall  fffer  fix  months  imprifon^ 
B«  C.  and  ment  without  bailj  and  fhall  not  be  enlarged  until  he  hath  fatisfed  the 
^*  ?^3  Pf^y  grieved  his  treble  damages  /  and  befides^  fljalt  forfeit  unto  the 
•f  and  that  po^ty  in  whofe  fuime  the  aBion  is  brought  (f  he  be  hno^vnj  lo/. 
thii  was  for  to  be  recovered^  as  alfo  the  faid  treble  damages^  by  a3ion  ef  debtj 
^cxation,^  ^/7/,  or  pUint  in  any  court  againfl  the  party  fo  offending^  his  ext^ 
having  caufe  cutors  or  admin  if!  rators,  in  which  no  ejffhign^  i^c,  fball  be  allowed* 
of  adion.  . 

Wray  and  Gawdy  h«ld  th-s  out  of  the  llatute,  but  the  other  juflices  e  contra;  for  one  of  the  parties 
has  colour,  and  may  give  fu/Ecient  authority  to  arreli  him ;  and  it  cannot  be  faid  to  be  mallciouflf 
done.  But  the  ftacute  being  mifrccited,  it  was  for  that  caufe  principally  udjudged,  quod  quercAi  nil 
capiat,  &c.     Cro.  E.  236.  pi.  i.  Trin.   33  Eliz.  B.  R.  Va-.dcr  Plunkcn  v.  Griffith. 

In  debt  upon  this  ilatute  the  proof  frail  ht  in  the  fame  off  ion,  and  not  in  any  other  court.  Cro*  J» 
jSS.  pi.  XI.   Mich.   5  Jac.  B.  R.  Aldred  v.  Matthew. 

An  atlion  on  this  ilatute  was  brought  in  C.  B.  but  this  was  held  per  tot.  cur.  not  to  be  within  the 
flatute;  and  therefore  judgment  was  given  for  the  defendant.  Luiw.  166.  169.  Pafch.  3  Jac.  2* 
Rejd  V.  Jones. 

Cafe  on  the  flatute  8  £«'/«.  cap*  2.  for  projicutinr  a  fuif  againjl  tbt  nortf  plaintiff' in  the  name  of  tbi 
dfendant  and  y»  S*  toUbcut  the  kninvLtigeofy.  S»  ami  in  wbicJ  tie  mio  <Jifcr.dtint  %vat  rorjuitfJ* 
The  jury  found  the  profecution  malicious.     It  was  argued  whcchcr  liie  adion  lay,  bat  adjornatnr. 

%  Sid.  161.  Hill.   1659.  B.  R.  Chamberlain  v   Prcfcot. S.  C.  cited  Raym.  135.  by  Twif- 

den  J.  [who  was  counfel  for  the  plaintiff  in  the  faid  caufe]  as  rcfofved  that  the  adion  lies  for  fuch 
indinment;  but  that  the  judgment  wn  afrcrwards  reverfed  in  the  exche<]arr  chamber,  but  faid  it 
fccmed  a  har-i  cafe  if  the  a^ivn  ihould  not  lie.  S.  C.  cited  by  Holt  Ch    J.  in  delivering  the 

opinion  of  the  court,  Pafch.  ro  W^  3.  5  Mod.  409.  And  fays  it  is  true  that  the  judgment  was 
reverfed,  but  that  it  was  not  becaufe  the  a^ion  would  not  lie,  but  becaufe  he  was  not  indided  of  any 
offence  within  the  ftature,  as  appeared  upon  the  fi6\,  as  fct  forth  in  the  indidment.  So  that  if  fae 
had  been  conviAed  he  could  have  incurred  no  damage;  far  the  court  would  have  arrefted  judgment. 
— ^S.  C.  cited  by  Holt  Ch.  J.  as  from  a  MS.  report  of  Bridgman  Ch.  J.  which  fays,  «he  reafon 
of  the  rcverlal  was  becaufe  the  indidment  was  for  no  offcice  at  all ;  for,  in  fad,  Prcfcotc  arreiled 
•  Chamberlaine  in  his  own  name  and  the  name  of  J.  S.  for  a  debt  due  to  them  jointly,  which  was  law- 
ful without  the  cnnfent  of  J.  S.  and  if  J.  S.  did  not  appear,  if  it  were  in  a  perfonal  adion,  he  might 
be  nonfuit,  or  if  in  a  real  adion  he  mignt  be  fummoned  and  fevered  ;  and  therefore  it  was  held  to  be 
no  offence.  Ld.  Raym.  Rep.  -;So.  Mich.  10  W.  3,~.~._3.  C.  cited  thus,  viz  A.  was  i». 
deb  ted  to  R.  and  C.  and  B.  without  the  knowledge  of  C.  takes  out  proccfs  ia  loth  tUir  nama  againft 
A.  who  afterwards  profccutcd  B.  upon  t!?e  ftatute  for  fo  doing,  but  B.  was  acquitted }  and  then  he 
brought  an  adion  on  the  cafe  againd  B.  for  this  malicious  profecution.  But  adjuJged  tl.at  it  wouM 
rot  lie,  b.caule  he  might  have  demurred  to  the  adion  on  the  ftatute;  for  the  cafe  was  not  within  the 
Ilatutc,  and  fo  it  wm  his  own  fault  that  he  was  put  to  charges  by  tha  trial.     Carth.  417.  in  cafe  of 

Savil  V.    Robcrtj— S.  C.    cited  by  Parlcer  Ch.    J.    in  delivering  the   opinion   of  the  court. 

10  Mod.  217.  Hill.  12  Ann.  takes  notice  that  the  Ld.  Ch.  J.  Holt,  in  his  excellent  argument  apoA 
the  cafe  of  Savjl  v.  Roberts,  whu.c  be  gives  the  refolution  of  the  court,  lecms  unwilling  to  deny  this 
cafe  Co  be  law,  though  he  might. 

S.  P.  by  jy.  If  ^.  is  indifled  of  felony^  and  J.  S.  gives  evidence  agairjt 

God'b.  4*06.  ^^^^  whereas  A.  did  no  felony ^  nor  was  any  felony  committed^ 
m  pi.  486.     aftion  on  the  cafe  will  lie  againft  J.  S.     2  Roll.  Rep.  199.  cited 

by  Noy  as  adjudged  30  &  31  Eliz.  B.  R.  German  v.  Mafon. 
a  An  J.  47.         19.  Cafe,  for  that  the  defendant  being  produced  a  witnefs  on 

[dj  Jd^gcdacl  ^^  P^^'  °^  J-  °-  f'^ore  falfely  that  the  thing  in  difputc  [f  tf  yV«v/] 

cordintly.  Wfl/  not  worth  above  180/.  whereas  in  truth  it  was  worth  5 00 A 

t  6w.  by  reafon  whereof  the  jury  gave  but  200L  damages,  and  round 

adjudged  ac-  ^g^'^"'^  ^^^  defendant.     It  was  moved  in  arreft  of  judgment,  that 

cordingiy.  the  aftion  did  not  lie ;    for  the  law  intends  the  oath  of  every 

~  Cro.  J.  man  to  be  true,  and  there  was  not  any  puniihment  for  any  falfe 

S^c ''cited"  ^^^  ^f  ^y  w;tncfs  by  the  common  law;  and  if  this  aftion 

ihould 
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fliould  be  allowed,  he  might  be  puniflicd  twice,  viz.  by  the  fta-  ^^^  ««^«cd 
tute,  andbyaflion,  and  hq  precedent  to  be  found  fork;    and  |]Jguech"T* 
therefore  not  maintainable.     And  3  juftices  were  of  the  fame  Dodcridgc 
opinion,  and  that  if  this  might  be  fufFered  every  witnefs  might  *^  Cham- 
be  drawn  in  queftion.     Wherefore  judgment  was  given  for  the  s/clTcitod 
defendant,    againft   the   opinion   of  Anderfon.      Cro.  $.    ^20.  by  Mounta. 
pL  48.  Mich.  38  &  39  Eliz.  C.  B.  Damport  v.  Symfon.  guaCh.  j. 

I  Roll*  Rcp» 

19S.  and  Ibid.  Arg.  195. S.  C.  cited  Palm.  144.  Arg.  But  Noy  faid  that  the  reafon  of  that  judgment 

was  becjufe  a  jewel  is  ot  no  c-rtain  value,  but  only  as  *  perfons  eftcem  it ;  lu  that  it  was  nut  a  falfe  oath 
when  he  valued  it  at  1 80 1.  that  being  according  to  his  eitimatiou.  Mountague  Cb*  J.  accorded  ts 
this  reafon* 

19.  Cafe,  for  that  B.  brought  dck  upon  a  htll  of.^oL  It  ap^ 
peared  to  the  court  that  ali  was  fatisfied  but  28/.  and  thereupon 
ordered^  that  if  the  plaintiff  would  not  accept  of  the  28/.  with  da-^ 
magesy  then  the  now  plaintiff fbould  imparl  till  Off.  Mich,  and  the 
defendant  knowing  thisy  procured  a  nil  dicit  to  be  entered.  The  de- 
fendant demurred^  for  that  he  did  not  fhew  a  tender  of  the  28/. 
without  which  hj  was  not  to  have  the  benefit  of  the  order; 
beftdesj  that  this  a£lion  lies  not  in  rcfpe£t  of  the  matter,  the 
entering  the  nil  dicit  being  the  aEl  of  the  court.  But  all  the  court 
held  e  contra.  But  the  not  alleging  any  tender  is  ill ;  for  with^ 
out  that  there  ia  no  breach  of  the  order  in  the  now  defendant, 
and  then  his  procuring  tlie  nihil  dicit  was  lawful.  •  Cro.  £•  793, 
pi.  38.  Mich.  42  &  43  Eliz.  C.  B.  Perren  v,  Budd. 

20.  Upon  a  jury  returned,  a  Jlranger^  who  was  not  jonc  of 
the  jury,  caufed  himfelf  to  be  fworti  in  the  name  of.  one  who  ivas  of 
the  jury.  All  the  court  agreed  that  he  might  be  indi£ted  for 
that  mifdemeanor.  And  by  Reeve  and  Fofter  juillccs,  the  par-* 
ties  may  have  an  aAion  upon  the  cafe  againft  him.  Mar.  8i* 
pi.  132.  Pafch.  Term.  16  Car,  Anon, 

21.  Cafe  for  making  a  falfe   affidavit  in  chancery ^   by  reafon  S.C.  moved 
whereof  he  was  damnified  to  fuch  a  fum.     It  was  moved  in  ■«■*"»  '"<* 
arrcft  of  judgment,  that  the  aft  ion  would  not  lie,  but  that  the  thc*coun^ 
plaintiff  ought  to  take  his  remedy  by  indictment  j    for  where  a  but  not  re- 
man is  compelled  to  give  evidence,  if  it  is  falfc  he  fliall  not  be  ^'^cd.— ^ 
puniflied  by  an  aftion  on  the  cafe.   But  judgment  for  the  plaintiff  ph°a6.  Eyrei 
nifi  caufa,  per  3  J.  but  Haughton  e  contra,     %  Roll,  Rep.  195,  ▼.  Sedge. 
Mich.  18  Jac.  B.  R.  Ay  re  v.  Sedgwick,  ^J?'^'^•C. 

•'  '  °  adjudged  tor 

the  defendant  by  3  jui^ices,  but  Haughtun  e  contra. Palm.  143.  S.  C.  and  there  Haughton 

held  that  the  a£kion  docs  not  lie.  And  judgment  was  given  by  all  the  four  j  unices  againft  the 
plaintift*. 

If  one  make  \falft  affidavit ,  by  vubkb  the  party  is  arr^td  hy  froctft  of  ewtempty  he  may  have  an 
tAion  on  the  cafe,  and  recover  damages,    iz  Kep.   iiS.  fays  it  was  agreed.  — 3  Mod.  io8. 

Pafch.  %  Jac.  a.  B.  R.  Dawling  v.  Venmani  cile  was  brought  for  making  a  fcandalout  affidavit  in 
chancery,  vis.  Mr,  D,  is  a  rogue  and  a  knavf^  and  I  ivVl  makt  it  9ut  he  fore  my  lord  cbancfll9r\  ard 
I  wdi  tante  him  in  the  pillory.  It  was  movod  in  arreft,  that  the  truth  of  un  oath  /hill  n.)t  be  liable  to 
a  trial  in  an  a^ion  on  the  cafe,  bccauie  the  law  intends  every  oath  tn  be  true  \  and  that  before  the 
3  &  II  H.  7*  no  punifhment  was  at  common  law  for  a  falfe  oath  made  by  any  witnefs;  and  thtfcfore 

M  adioa  will  lie  for  a  fcandalous  affidavit.     Adjornatur. Adjudged  that  no  a^ioo  will  lie. 

%  Show.  446.  pi.  409.  Dawiing  v.  Wenman,  S.  C. 

Cafe,  &c.  for  that  he  being  an  officer  in  the  cuftoms,  made  a  fjlfe  affidavit  of  htm  im  ehaneery^ 
eoacerntng  fome  mijhebaxnour  in  bis  ^ce,  and  afterwards  petitiontd  the  commiffionert  of  the  cuftomt 
agsnft  him )  and  tbereupcn  caufed  bim  t§  be  turned  out.  It  was  moved  in  arreft  of  judgment,  that  aa 
adioQ  would  not  lie  for  nuking  a  falfe  oath,  nor  for  the  prtitloa,  becaufe  it  was  done  in  a  courfe  of 
juftjfe.    Butpercuriami  the  a^im  if  noc  founded  or.  the  oacb»  nor  00  the  petition,  which  are  only 

X  X  3  iAducemeaa 
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inducement!  to  prove  tfie  maliciotti  procuring  them  to  b^  torned  oot.  And  the  jury  have  ftond  tM 
It  WAS  filfeiy  and  naaliciouily  done,  Judgmcac  for  the  plaintifi'.  i  LeT*  1x9*  Mich*  X5Car.x« 
Co&  V.  Smith* 

Sid.4H-pl«  12.  Cafe,  &c.  for  that  the  defendant  having  no  caufe  of  oBion 
SwaioZ^*  ^r  more  than  40/.  did  falfely  and  malicioufly  bring  an  oBion^  and 
S.  C.  ad.  caufed  tbejhertffio  arreft  the  plaintiff  for  500/.  and  to  bold  him  t9 
^l!^^T*'^**-ir  f^^^  ^^''  ^^  ^'  fw/rf  mtfind^  and  Jo  laid  in  prifonfuch  a  time.  The 
becaufe'he  *  defendant  pleaded  that  he  had  caufe  of  aBion  to  the  value  of  200/. 
had  fpccial  and  traverpd  that  he  informed  the  Jheriff  that  he  had  caufe  ofaBion 
r*'h*?*f'*^  yir  500/.  After  verdift  it  was  moved,  that  it  appears  by  the 
parlance—  pleadings  on  both  fides,  that  the  defendant  had  a  good  caufe  of 
Xfod.  4.  pi.  zGt\oTii  and  that  it  is  not  a  crime  to  intarge  the  fum^  becaufe  he 
'  ^d  di  ^*  ff^ight  not  IfioHu  certainly  what  is  due.  But  per  cur.  the  plaintiiF 
judges  Teem,  having  declared  that  it  was  done  falfely  and  malicioufly,  and  it 
ed  to  hold  it  being  fo  found  by  the  jnry,  dxtd  that  he  was  thereby  forced  to  lie  in 
bft  no'^uV-  P^if^^»  ^^  ^^®  *  adjudged  for  the  plaintiff.  Lev.  275-  Mich* 
mentis  men.  21  Car.  2.  B.  R.  Dowfe  V.  Swainc. 

tioned. 

S.  C.  cited  by  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court,  Pafch.  10  W.  3.  5  Mod.  409.  -^ 
So  in  cafe  for  falfely  procuring  htm  to  be  arrefted  for  500 1.  and  imprifoned  for  fuch  a  time,  ubi  reveia 
the  then  plaintiff  bad  tnt  amy  caufe  of  a^ian  n/tl  faltim  turn  tartam  canjmn  a^ionis,  it  was  mored  in 
arreft  that  it  was  oot  poficiveiy  faid  that  he  had  no  caufe,  but  that  he  had  no  caufe,  or  at  kaft  nc^  fo 
much  $  and  that  it  was  not  fo  much  if  it  wanted  i  s.  But  it  being  found  to  be  malicioufly  done, 
judgment  was  ruled  for  the  plaintiff.  Lev.  ^75.  Mich.  21  Car.  2.  B.  R<  Striblcr  v.  Johns  and 
Waters.*— —>a  Keb.  547.  pi.  iq,  Stribling  v.  Anthony  and  Strange,  S.  C.  adj ornatnr.  —  Ibid. 
557.  pi.  49.  S.  C.  but  iiate:»  it  fox  Juir.^  out  a  luttitat  loixbcut  Jate^  retyrnubU  j'uxh  a  rtrvrn  fuisJeu* 
jifartinif  not  Jaying  vfhat  year,  and  that  poftra  fuperinde  the  defendant  was  arreted  20  Oct.  and 
forced  to  fprcial  bail,  where  the  plaintifT  had  none,  or  very  fmall  caufe  of  a^ion.  It  was  moved  in 
arreft  of  j  djment,  that  this  arreft  was  void,  and  cannot  be  intrnded  on  the  firft  writ;  but  it  being 
after  vetd.A,  judgment  was  given  for  the  plaint/f.  And  by  Twifden  and  Morton,  on  af^uM  eft  prat 
fum  averred  ea  int^ptior.e  tk^t  ibc  defendant  Jb'uid  no* find  hail,  is  not  fuMc'unt  caufe  of  aAion>  tinlsji  the 
defendant  be  anterrtd  to  he  arnficd^  and  put  to  charge  by  virtue  theieof. 

•[594  J 

f  Ibid.  23.  Cafe,  &c.  for  malicioufly  impleading  f  [Jne  aliqua  caufd] 

fawi'ihat  the  *^^  ^^^ifi^^i  ^'^'  ^^  ^^  excommunicated  in  the  fpiritttal  courts  and  that  he 

worJs  (with-  was  taken  upon  excom,  cap.  and  imprifoned  until  he  war  abfolved.    It  was 

ft*'  i^k"^^^  moved  in  arreft  of  judgment,  that  this  aftion  would  not  lie  for  filing 

derftood"""  ^^  *  fpiritual  court,  though  without  caufe;    but  adjudged  that  it 

without  any  woukl,  for  though  in  afcion  between  party  and  party  there,  in 

libel,  or  legal  ^jjich  defendant  {hall  have  his  ccfts,  no  adion  will  lie  if  the 

agaLfthun.  court  has  jurifdidliou,  yet  where  there  is  a  citation  ex  officio^  and 

X  Sid.  it  is  profecuted  malicioufly  \  without  caufe,  the  party  Ihali  have 

s^c  ftaics  ^^^"^  action,   becaufe,  if  acquitted  in  fuch  fuit,  he  can  have  no 

it  to  be  ai-  cofts.     Vcnt.   86.  Triu.   22  Car.  2.   B.  R.  Hocking  v.  Mat* 

Icged  fine        thewS. 
aliqua  caufa, 

and  alio  that  it  was  done  without  giving  the  plaintifFany  notice.  Adjudged  for  the  plaintiff.  ^— Lev. 
292.  Hofkins  v.  Matthews,  S.  C.  it  was  moved  in  artcft  uf  judgment,  becaufe  it  does  not  appear  for 
what  caufe  the  fuit  was  j  but  it  is  Uia,  and  found  to  be  f.ilfely  &  fine  aliqua  caula;  and  tbc  adioa 
lies,  and  judgment  for  the  plaintift'.— — -l  Keb.  636.  pi.  59.  S.  C.  adjornatur.— ■— Ibid.  663$ 
pi.  22.  S.  C.  and  the  couit  held  that  cafe  lies  on  a  faJfe  profecution  ex  ofBcio  clearly,  ai  on  adultery, 
and  fuch  caufes,  whirb  are  prof^cutcd  by  promoters;  and  the  defendant  ftiould  have  pleaded  that  tboe 
was  a  juft  caufe,  or  that  the  fuit  was  inter  partes,  and  oot  cs  officio.  And  judgment  lor  tho 
plainuff* 

25.  Cafe  will  lie  for  a  malicious  arreft  where  there  is  no  probable 
caufe  of  anions   per  Femberton  Serj.  Arg.  but  that  the  principal 

cafe 
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eafe  \vas  much  ftronger,  which  was  an  a£lion  on  the  cafe,  for 
caufing  him  to  be  indi£led  falfo  &  malitiofe  for  taking  away  loo 
bricks,  and  fo  put  to  great  charges,  and  that  the  jury  acquitted 
him,  and  faid  that  this  was  in  nature  of  a  confpiracy  ^  and  the 
court  agreed  that  the  a£lion  would  lie  after  an  acquittal  upon  a 
greater  or  lefler  trefpafs.  2  Mod.  51,  Trin.  27  Car.  2.  C.  B. 
Norris  v.  Palmer. 

26.  Cafe,  for  that  the  defendant  ex  malttiafua^  l^c,  fine  altqtta 
ratumahili  caufa^  procured  him  to  he  arrefledy  and  imprifoned  until  be 
gave  a  warrant  of  attorney  to  confefs  a  judgment  for  20/.  Upon  a 
demurrer  it  was  obje£^ed  that  an  a£lion  would  not  lie  againft 
the  defendant  for  profecuting  the  king's  writ  in  a  proper  court, 
becaufe  it  would  deter  the  fubjefts  from  fuch  profecutions,  and 
a  man  may  be  miftaken  in  his  aftion  ;    and  it  is  not  faid  that  he^ 

fciens  that  he  had  no  caufe  of  action ^  fued*  Charleton  held  ftrongly 
that  the  action  did  not  lie,  becaufe  the  law  had  provided  another 
remedy,  viz.  cofts.  Jones  Ch.  J.  and  Street  held  that  the  a£tion 
lies,  for  the  caufelefs  and  malicious  vexation  premeditated  an4 
confefled  by  the  demurrer.  Levins  doubted,  becaufe  it  was 
not  exprefsly  laid  fciens,  that  he  had  no  caufe  of  a£lion ;  but 
inclined  that  the  a£kion  lies,  becaufe  the  defendant  compelled 
the  plaintiff  to  give  him  judgment  for  20 1.  whereby  he  is  de- 
prived of  cofts.  Sed  adjomatur.  3  Lev.  210.  Hill.  36  &  37 
Car.  2.  C.  B.  Webfter  v.  Haigh. 

27.  Cafe,  for  profecuting  him  in  the  fberif^s  court  of  London  for    [  S9S  J 
rent  of  land  in  the  country ^  ^hen  he  had  no  catife  of  aBion  artjftng 

within  the  jurifdinion.  It  was  moved  in  arreft  of  judgment,  that 
though  the  (herifPs  court  had  not  an  original  jurifdidion  in  this 
cafe,  yet  when  the  plaintiff  was  in  the  city  that  court  had  a  jurif- 
di£lion  over  his  perfon ;  befides  he  might  have  pleaded  to  the 
jurifdi£lion,  or  fet  forth  in  his  declaration  that  he  was  held  to 
unreafonable  bail,  and  that  might  have  been  fome  colour  for  an 
a£kion.  The  judgnjent  was  ftayed.  4  Mod.  13.  Hill.  2  W.  & 
M.  Baugh  V.  Killingworth. 

28.  If  A.  fues  an  zGtxon  againft  B.  for  mere  vexation,  B.  in 
fome  cafes,  upon  particular  damage,  may  have  an  action ;  but  it 
is  not  enough  to  fay  that  A.  fued  him  falfo  &  malitiofe,  but  mu/l 

Jhew  the  matter  of  the  grievance  Jpecially^  fo  that  it  may  appear  to 
the  court  to  *be  manifefily  vexatious ;  per  Holt  Ch.  J.  in  delivering 
the  opinion  of  the  court.  Ld.  Raym.  Rep.  380.  Mich.  10  W.  3. 
in  cafe  of  Savil  v.  Roberts. 

29.  Cafe,  for  arrefling  without  caufe  of  adion,  will  not  lie, 
unlefs  he  be  held  to  exceffive  bcuL  12  Mod.  257.  Mich.  10  W.  3. 
l^ eal  V.  Spencer. 

(I.  c)    In  what  Cafes  it  lied. 

[l.  lY  A.  is  commorant  in  Mlddlefex,  and  B»  knowing  thereof ^  ^"^* 
falfo  &  malitiofe  lays  an  aSion  againfl  him  in  London^  and  t.  WaUer 
.to  the  intent  that  his  goods  (hould  be  forfeited,  tnakes  afuggeflion  «d  Bronu 
th^t  A.  is  commorant  in  L^ndon^  and  fo  frofecutts  the  fuit  till  A.  is  ^*  **  ^* 

outlawed^ 
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m-titrtment  at  another  place,  which  the  plaintiff  challenged ;  fot 
he  is  not  grieved  by  the  original,  but  by  the  capias's  and 
exigent,  therefore  the  laft  plea  is  fufficient  for  alU  Hals 
(aid  no  5  you  have  alleged  the  whole,  therefore  he  ought 
to  anfvver  to  all.  By  which  i\\^  plaintiff  t  epliedj  as  to  the  arbitre«* 
ment,  no  fuch  fnhmijfiony  and  as  /?  the  firjt  matter  that  he  fued  the 
origi^irJj  as  the  plaintiff  has  J uppoftdy  without  the  ajfent  and  will  of  M. 
Prift,  and  the  other  ut  fupra,  e  contra.  But  by  the  Book  of 
Em  lies,  hv:  wlio  pleaded  the  affirmation  to  the  negative  fliall  put 
himfcif  upoij  tl;c  country  ;  for  this  is  an  iffuc  immediately.  Br. 
Diiceit,  pi.  15.  cites  7  H.  6.  43. 

3.  In  thfpals  upon  the  cafe  againft  one  who  was  attorney  for 
thj  plaint iif,  and  hzAfalfely  acknowledged  in  court  that  the  plaintiff 
ivas  fiiiiffied  of  a  debt^  by  which  the  plaintiff  exclufus  fuit  of  this 
debt,  &c.  It  was  held  that  he  ought  to  fuppofe  hj  the  writ,  by 
txprefs  words  ^  that  he  was  not  fatisfed  of  the  debt  s  for  it  fliall  not 
be  intended  by  the  words  (exclufus  fuit)  that  he  was  not  fatisfied. 
But  Chaunt'  for  the  defendant  paflcd  over  degree.  Thel. 
Dig.  99.  Lib.  10.  cap.  9.  f.  17.  cites  Mich.  11  H.  6,  2. 

4.  Bill  of  difcert  by  L.  againfl  P,  and  }V.  attorney^  for  that  jP. 
was  deputed  by  thefberiffof  D,  to  fend  writs  ferved  by  thejheriff  to 
C.  5.  and  there  came  to  the  f aid  P.  a  writ  of  habeas  corpora  in  placito 
terra  between  L,  and  D.  ferved^  to  fend  in  1 5  Pafch.  and  the  de^ 

fe/idants  imbeziUed  it  at  D*  in  the  county  of  Middlefex  ad  damnum^ 
Sec.  And  it  was  pleaded  to  the  bill,  becaufe  all  the  record  had 
not  been  alleged  certain.  Per  Porter,  nul  tiel  record  is  no  plea  in 
this  adion,  but  he  fliall  anfwer  to  the  tort  by  which  the  de- 
fendant was  compelled  to  anfwer.  Br.  Bille,  pi.  9.  cites  19  H. 
6.  29.  &  50.  &  72. 

5.  And^iitx  ht  pleaded  to  the  ^abatement  thereof,  that  P.  was 
depiitedy  and  W,  the  attorney  had  nothing  to  doy  and  therefore  he  ought 
to  have  feveral  bills^  et  non  allocatur.  .  Br.  Billc,  pi.  9.  cites 
19  H.  6.  29.  &  50.  &  72. 

6.  By  which  htfaid  that  the  bill  was  in  retardationem  recupero'  [  597  J 
tioniSf  where  it  fbould  be  in  retardat'  feEla  fua^  ic  non  allocatur  ; 

for  biU  has  noform^  therefor  e^  if  it  has  fubflance  it  is  fufficient.     Br. 
Biile,  pi.  9.  cites  19  H.  6.  29.  &  50.  &  72. 

7.  And  after  hcfaid  that  this  fuit  ought  to  be  againfl  the  fherijff 
himfelf  &  non  allocatur  j  for  the  defendants  made  the  difceit, 
and  not  the  flieriff,  and  there  it  is  agreed,  that  if  one  makes  the 
difceit  or  trefpafs  by  excitation  of  the  other ^  yet  the  fuit  lies  againft 
both,  quod  nota,  and  fliall  give  the  matter  ^in  evidence,  as  it 
feems ;  for  there  is  no  acceffary  in  trefpafs.  Br.  Biliej  pi.  9. 
cites  19  H.  6.  29.  &  50.  &  72. 

8.  By  which  he  faidy  that  after  the  delivery  of  the  writ  to  him, 
and  before  the  fubflroEHon^  the  fberiff  by  N,  his  under-fberiffy  com^ 
manded  him  to  retain  the  writ,  viz.  at  D.  in  the  county  of  D.  by 
which  he  did  it,  which  is  the  fame  fubftraEHon,  &c.  where  the  a9ion 
was  brought  in  Middlefex,  and  the  tort  fuppofed  there,  and  therefore 
no  plea  without  traverfing  the  tort  in  Middlefex,  by  the  beft  opi- 
nion.   Br.  Bilie^  pi.  9.  cites  19  H.  6.  29.  &  50.  &  72. 

9»  Difceit 
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[3.  In  aA  aftion  upon  thft  cafe,  if  the  plaintiff  declares  flat  the 
defendant  pulled  down  andprofirated  one  pfall,  which  divided  the  haufe 
•f  the  plaintiff  and  defendant^  and  alfo  pulled  off  the  tiles  from  the 
houfe  of  the  plaifit^^  per  quod  the  water  came  into  the  plaintiff^  houfe^ 
and  rotted  the  timber ^  therefore  the  aft  ion  lies  ;*  for  though  he  might 
have  an  adlion  of  trefpafs  for  pulling  off  the  tiles,  yet  thfe  adion 
lies  alfo,  inafmuch  as  it  is  alleged  that  by  reafon  thereof  the  tim-  * 
ber  of  the  houfe  is  rotten.  Mich.  10  Car.  B.  R.  berw^een  Booth 
UND  Olivek,  adjudged,  this  being  moved  in  arreft  of  judgment 
after  a  verdift  for  the  plaintiff.] 

(L.  c)     Cafe,  not  Affife,  uxiulvi). 

[i.  pOR  negligence  in  non^feafance,  an  aftion  upon  the  cafe  lies,  f'V^i^f" 
^   and  not  an  affife.    1 1  Hen.  4..  83. J  p".' ^.  '.^ 

S.  C.  Br.  Nufance,  pi.  31.  cites  S.  C.  per  TMm.  tad  Hanke. 

.    [2.  jIs  if  he,  who  ought  to  repair  a  bridge,  does  not  repair  it^  j?*^' jV?!-*^ 
per  quod  it  falls^  an  action  upon  the  cafe  lies  for  this.     1 1  H.  pi.*^^.  'itei 

A.   83.1  S.C.  and 

[3.  So  if  he,  who  ought  to  fcour  a  ditchj  does  not  fcour  it,  per  Br.  Aa'um 
quod  my  land  is  furrounded,  an  aftion  upon  the  cafc  lies,  r  i  Hen.  ^"'aI^*^ 
4-  83-J  l.'c— 

Br.  Nu- 
iance,  pi.  ji.  cites  S.  C.  per  Thim.  and  Hanke. 

[  599  ] 

[4.  But  for  the  miffeafance  of  a  thing,  no  aflion  upon  the  cafe  Br.  Adioa 

lies,  but  an  affife.     n  H.  4.  83 .]  ^\'  ^  Cafe, 

5.  C. Br.  Nu(ance,  pi.  31.  cites  S.  C. 

^5.  As  for  the  mating  an  hedge crofs  the  way^  no  aftion  upon  the  D.  156.  k 
cafe  lies.     11  Hen.  4.  83.  D.  8  El.  250.  88.     Contra  Pafch.  ic  tl}'^^^"^ 
Jac.  B.  R.  adjudged.]  *  ^*"-  ^- 


vance  v. 
liolcome* 


[6.  If  a  man  flops  my  way  totally^  though  afn  affife  lies  for  it^  *  Noy  37. 
yet  I  may^have  an  adtion  upon  the  cafc  at  my  election,  as  in  ch*'*^**'^" 
Slide's  cafe,  that  debty  or  an  action  upon  the  cafe  lies  upon  a  con^  s.  c!  in  a 
troB*    Phfch.  1 5  Jac.  B.  R.  adjudged,  this  matter  being  mored  writ  of  er- 
in  arreft  of  judgment.  Pafch*  42£liz.B.  R.  between  ♦  Church  ^g^'^^^' 
AND  Cantel  adjudged,  Trin.  1 1  Jac.  B.  R.  between  f  Collo-  judgment, 
coTB  AND  Tucker  adjudged,  Mich.  3  Jac«  B.  ^  Gainsford's  ^orckattbt 
cafe,  pet  curiam.]  jS*c^" 

well  brought  $  and  perhaps  a  ftraoger  did  it,  and  not  the  tertManC  |  or  he  that  did  jt  may  be  dead  4ii4 
lb  00  »(hfe.  ' 

t  See  (N.  c)  pi.  38.  S.  C.  and  the  note  there. 

%  Noy  111.  Gainsford  ▼•  Ntghuogalej  S.  C.  adjudged  theaAion  well  brought. 

[7^  If  a  man  Jfops  my  water^courfe^  per  quod  my  land  of  which  I  ^*  *^7«  p<« 
am  jfeifcd  in  fee  is  furrounded^  though  I  may  have  an  affife,  yet  I  widJIIj  ^' 

may 


..V      '«•    V     • 


< 


*> 
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•%^^^^    may  hxwt  an  action  upon  the  cafe  at  my  ckftion.    Mich,  ^i  h 
eofSflg?^    33  EKz.  B.  R.  betwe^  Stye  anp  Mordant  adjudged^ 

— S.  C.  dted  Arg.  3  Mod.  50*' 


\ 


**'^f**^  turbancc  of  my  common,  though  I  am  feifed  in  fc^  of  the  land  to 
Tu.  t%Z  wJiich  the  common  is  appendant.  Mich.  32  &  33  Eliz.  B.  lU 
>i.  M9.  *    between  Loveret  a^p  Townsend  adjudged.] 

%f  C.  hcM 

accordingly.  ■  3  Lc  163.  pK  354*  S.  C.  in  toddem  Terbis. 

7  ^'^^  4  J^*P-        [9.  If  a  man  diverts  totum  curfum  aqu£  from  my  water-cotirie  to 

^  43'£lis.  *  "*y  "^*^'»  though  I  may  have  an  affife  for  this,  yet  an  a£lion  upon 

j.atterdi*s  thecafc  lies  at  my  ele£lion.    Mich.  10  Jac.  B.  R.  Kirbt's  cafe, 

-    '^*'^^  per  curiam.] 

aaion  on        •  *' 

'  the  caic  was  broii|ht  for  breakiAg  a  bink|  and  direrting  the  water  from  hit  corn-mills  ereOed  in  tbe 
,.    flacc  of  ancient  fttUing>ini]ls>  and  judgment  for  the  plaintiff,  and  affinned  in  error. 

lo.  If  the  lord  approves  where  I  have  common,  ^nAJhps  wj 
tvay  appendant  to  itf  I  (hall  have  affife  of  common  ;  and  if  my  Way 
appendant  is  flopped,  I  (hall  have  affife  of  nufance,  but  not  where 
a  way  in  grofs  is  (topped  \  for  a£lion  upon  the  cafe  lies  there, 
,and  nots^ffifej  per  Scotte  and  Hanke*  Br.  Affife,  pi  fj.  cites 
1 1  H.  4.  25. 

In  the  cafe  n.  In  fcire  facias  it  was  faid,  that  if  a  man  has  an  office^  and 
•   ^f/fJl^tn    another  difturbs  him,  fo  that  he  cannot  have  pojfejfton  to  have  affije^ 

that  of        there  the  party  (hall  have  an  a£tion  upon  the  cafe.    Br.  Adlion  fur 

t!^^   ^  C"^«'  P'-  94-  cites  6  E.  4. 9. 

Company  in  London,  if  it  be  a  freehddi  either  cafe  or  aflife  lies  i  per  Holt  Ch.  J.  6  Mod.  iS  Mich* 
%  Ann.  B*  R*  Anon. 

[  600  j  12.  Upon  a  contrast  debt  only  lies,  and  not  a£tion  on  the  cafef 
becaufe  defendant  may  wage  his  law.  Mo.  433*  pi.  596.  HilL 
38  Eliz.  B.  R.  Slade  v.  Morly. 

1 3.  If  B,  claims  reafonable  eftovers  in  the  foil  of  A.  and  A.  etdf 

T°,'|'  gf^]  domm  all  the  nuood,  B.  (hall  have  a£tion  of  the  ca^,  and  not  a(Bfe  \ 

iayt,  ^atif   for  whcnf  all  is  deftroyed,  he  cannot  be  put  in  feifin.    Yclv. 

Ae  lord  cuts  jgg.   Mich.   8  Jac.  B.  R.   Per  cur.  in  cafe  of  Dewclafs  r. 

■^-  down  all  the  17-      J   11 

thorns,  the   Kendall. 

commoner  nuy  have  affife*  F.  N.  B.  58.  (I)  59.  S.  P.  that  B.  Iball  hare  affife—^  Rcp^ 

-1 12.  b.  it  was  held  per  car.  that  if  B.  has  common  of  eftovtn  in  fee  or  for  lift,  and  all  the  wood  it 

cnt  down,  B.  iball  have  a£ife,  becaufe  it  is  a  diHeifin  of  hit  common  \  but  if  he  has  only  a  term  in 

\_ 'tiiem,, he  (hall  have  adion  on  the  cafe;  and  cited  S.  P.  adjudged  Hill.  5  Jac.  C.  B.  Buttolphv. 

^  .kipping.  S.  P.  as  to  the  fee  or  freehold.  Hob.  48.  by  Hoban  Ch.  J.  and  lays  that  tlK  in. 

.   hcritance  of  the  common  of  eftovers  remains,  notwithftanding  there  are  no  eftovers,  or  elie  be  could 

^  fK>t  have  an  affife  wherein  he  muft  declare  of  his  inheritance  or  freehold,  at  leaft  by  grant  or  by  pcc- 

ifcription  ;  and  he  (ball  recover  a  feifio  of  thofe  eftovers  which  are  not  in  being,  whereof  he  is  liippofed 

^to  be  diifeifcd,  and  alfo  damages,  not  according  to  what  it  now  yields,  bnt  according  to  the  vahie  % 

yielded  commvaibui  annis,  though  it  was  uncertain. 

r 
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